Department of Justice
Executive Office for United States Trustees

Final Agency Action
Case No. 03-0004

Review of the Decision of the
United States Trustee for Region [redacted]
Regarding [redacted]

[Redacted] (hereinafter "trustee"), a member of the chapter 7 pand for the United States
Bankruptcy Court for the [redacted] Didtrict of [redacted],[redacted] Divison, seeksreview under 28
C.F.R. 8 58.6 of adecision by the United States Trustee? not to regppoint him to the pand of chapter
7 trustees, effectively terminating hisright to receive new cases? For the reasons set forth below, |
modify the United States Truste€' s decision and place the trustee on partid suspension to July 9, 2004.
During thistime period, the trustee' s case assgnments are to be reduced by half and the trustee must
demondtrate to the satisfaction of the United States Trustee that he is more proactive in recovering
assets and diligently performing his duties as trustee.

l. Cour se of this Proceeding

The trustee has been a member of the pand of chapter 7 trustees for the United States
Bankruptcy Court for the [redacted], [redacted] Division, [redacted] since August 18, 1987. By Natice
of Non-Resgppointment (hereinafter “Notice”) dated April 23, 2003, the United States Trustee declined
to renew the trusteg’ s gppointment to the pand of chapter 7 trustees. The trustee filed atimely Request
for Review (“ Reguest for Review”), which was received in the Executive Office for United States
Trustees on May 13, 2003. The United States Trustee filed a Response to the Trustee' s Request for
Review (“UST Responseg’), which was received on May 27, 2003. | subsequently reopened the
record in this matter pursuant to 28 C.F.R. 8 58.6, dlowing both parties to submit additiond, relevant
information. The United States Trustee' s supplementa response (*UST’ s Supplemental Response’)
was received on August 18, 2003. The trustee' s response thereto (“ Trustee' s Supplemental
Response™) was received thereafter on September 5, 2003.

¥ United States Trustees are Justice Department officials who are gppointed by and serve at
the pleasure of the Attorney General. 28 U.S.C. 8 581(a) and (c). The Director of the Executive
Office for United States Trustees is a Justice Department official who acts under authority delegated by
the Attorney General. Pand trustees generdly serve under appointments that have aterm not to
exceed one year.

2 The trustee continues to receive case assignments because the United States Trustee has
extended the trustee' s gppointment until such time as afind written decison in entered in this matter.



. The United States Trustee' s Decision

The United States Trustee' s decision not to renew the trustee’ s appointment to the chapter 7
pand was based generdly on the trustee' s overdl finding of “inadequate’ in the
trustee’ s Performance Review for the period October 1, 1999, through September 30, 2002, and for
three specificaly articulated reasons, which were as follows:

1. Inability to identify asset cases,

2. Inadequate and untimely administration of asset cases; and

3. Falureto investigate and refer potentia civil enforcement cases.
[Il.  Standard of Review

In conducting this review, | must consder two factors:

1 Did the United States Trusteg's decision constitute an appropriate exercise of
discretion?

2. Was the United States Trustee's decision supported by the record?
See 28 C.F.R. §58.6(i) (specifying the scope of the Director's review).
V.  Analyss

United States Trustees supervise pand trustees. 28 U.S.C. 8 586(a)(1). They carefully
“monitor the performance of pand members. . . in order to determine whether they should be
continued in or removed from panel membership.” H.R. Rep. No. 95-595, 95th Cong., 1t Sess. 102
(1977). Under the law, “[t]he United States trustee is permitted to conduct his own investigation . . . to
exercise effective supervison and make an effective evauation of the performance of the private
trusteesonthe pand.” 1d., at 110.

Trustees are fiduciaries with wide-ranging responsbilities to effectuate the goas of the particular
chapter under which a bankruptcy caseisfiled. Because they arefiduciaries, trustees are held to
extremdy high sandards of honesty and loyaty. See generally Woods v. City National Bank &
Trust Co., 312 U.S. 262, 278 (1941); Mosser v. Darrow, 341 U.S. 267 (1951). See also Meinhard
v. Salmon, 249 N.Y . 458, 464, 164 N.E. 545, 546 (1928) (Cardozo, C.J.). The goas of the United
States Trustee Program include protecting the public interest by ensuring efficiency in the adminigration
of cases and by protecting the integrity of the bankruptcy system.
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See United States Trustee Program Mission Statement.2 In riving to fulfill these godls, United Steates
Trustees are entitled to expect, and indeed should demand, that the trustees under their supervision
perform their duties at the high standards that are required of fiduciaries.

It is againg these very high slandards that | must evauate the United States Trustee' s decison
not to renew the trustee' s appointment to the chapter 7 pand. The United States Trustee applied
severd criteriain considering whether to renew the trustee’ s gppointment to the chapter 7 pand. We
evauate the record in light of each criterion.

A. Inability to I dentify Asset Cases

The United States Trustee' s decision not to regppoint the trustee to the chapter 7 pand was
based, in part, on his conclusion that the trustee was not identifying a sufficient number of asset cases.
The vigorous pursuit of assetsis not discretionary; it isafiduciary and statutory obligation of a chepter 7
trustee. To adequately perform his or her duties, it isimperative that a trustee be willing to pursue
assets aggressively and possess the ahility to do so effectively. Section 704(1) of the Bankruptcy
Code, 11 U.S.C. § 704(1), requires that a trustee “ collect and reduce to money the property of the
edae. ...” Asafidudary, atrusee must investigate al sources of income for the etate. Seelnre
Martin, 91 F.3d 389, 392-93 (3d Cir. 1996). Further, atrustee has a*duty to maximize the value of
theedtate. . . and in 0 doing is ‘bound to be vigilant and attentive in advancing [the estate’
interests.’” 1d. (citing Commodity Futures Trading Comm’'n v. Weintraub, 471 U.S. 343, 353
(1985)).

The United States Trustee' s concern with the trustee' s performance in this regard is along-
gtanding one. The United States Trustee had on a number of prior occasions advised the trustee that he
was not identifying as many asset cases as he could. In April 2000, the then Assistant United States
Trustee wrote the trustee as follows. “We discussed your asset caseload and case administration. You
indicated that you would increase your vigilance in identifying and liquidating asssts. We would liketo
see you become more pro-active and aggressive both in your case administration and in your court

¥ The United States Trustee Program Mission Statement provides as follows:

The United States Trustee Program actsin the public interest to promote the efficiency
and to protect and preserve the integrity of the bankruptcy system.

It works to secure the just, speedy, and economical resolution of bankruptcy cases;
monitors the conduct of parties and takes action to ensure compliance with gpplicable
laws and procedures,; identifies and investigates bankruptcy fraud and abuse; and
oversees adminigrative functions in bankruptcy cases.

-3-



practice.”” Notice, Exhibit 4. In February 2001, another Assstant United States Trustee wrote to the
trustee that “[i]t appears you need to improve in the area of identifying assets” Notice, Exhibit 3. In
February 2002, the Assstant United States Trustee wrote: “The United States Trustee remains
concerned that there are assets which are not being administered for the benefit of creditors.” Notice,
Exhibit 2. In hisevauation for the year ending September 30, 2002, the United States Trustee gave the
trustee an “inadequate’ for his ability to identify assetsto be administered noting as follows:

The trustee was assigned 1031 cases out of which 894 were closed with an NDR.
[Thetrustee] declared as Ch. 7 asset less than 2% of the entire case load assigned or 8
cases. During the period of 10/1/00-9/30/01, 1067 cases were assigned out of which
the trustee designated 6 cases as Ch. 7 [asset cases). . . . Itisnoted in the evaluations
for 2000 and 1999 that the trustee should be more aggressive in identifying asset cases.
There has been no Sgnificant improvement in thiskey area. . . . A review of [the
trustee' s current open case assgnment list reflectsatotal Ch. 7 asset case load of 12
cases out of which 4 werefiled in 2002.

Notice of Termination, Exhibit 1 at 3.

When the United States Trustee subsequently issued his notice of termination, he relied heavily
on a comparison between the trustee and the only other trustee who receives dl his cases from the
same geographical area, the [redacted] Division, [redacted] Didtrict of [redacted]. The United States
Trustee drew this comparison because the [redacted] Division covers an economicdly disadvantaged
area and a comparison between trustees in the same division was most gppropriate. The United States
Trustee noted that for the time period October 1, 1999, through September 30, 2002, out of a total
case assgnment of 2,861, the trustee identified 16 asset cases, or only .55 percent of hiscases. In
comparison, he notes that the other trustee identified 57 asset cases out of atotal case assgnment of
2,757, or 2.06 percent of his cases.

In his Supplementa Response, the United States Trustee offered another statistical comparison,
stating that from October 1, 1998, through June 30, 2003, the trustee identified only 34 asset cases,
while the other trustee identified 94 asset cases. United States Trustee' s Supplemental Response at 2.4
The United States Trustee later points out that over the six-year period of October 1, 1996, to
September 30, 2002, the trustee received 5,517 cases and only closed 24 asset cases. |d. Thiswas
lower than any other trustee in the entire region except for two recent gppointees and one recaiving half
of thetrustee's casdload. 1d.

4 The United States Trustee also stated that the problem is ongoing, noting that at present the
trustee has 17 asset cases, of which six (35.3%) were converted from chapter 11 or 13, while the other
trustee has 81 asset cases currently, of which 11 (13.6%) were converted from  chapter 11 or 13.
UST Supplemental Response, a 2.
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The United States Trustee takes the position that the trustee’ s low asset caseratio
demondtrates a deficiency in the trustee' s performance. The United States Trustee asserts this
conclusonisjudtified because it is based on “the assumption over time asset cases are evenly
distributed between trusteq{s| administering cases in the same geographic area where the economic
gtuation of debtorsislikely to be smilar.” UST Supplementa Response at 1. The United States
Trustee further asserts that there is no more equitable way of assessing the trustee’ s performance in
identifying assets; that the differences between the two trustees are consistent over an extended period
and are pronounced; and, there is no explanation for this discrepancy other than the trustee s inability to
identify assets. UST Supplementa Response at 2-3.

United States Trustees rely on statigtical information frequently in monitoring the administration
of bankruptcy cases and trustees. Statistics can present large amounts of information in an organized
and undergtandable format. Such information is invauable because it provides a quantified basis for
asessing avariety of phenomenareated to the adminigtration of bankruptcy cases. The use of such
information in assessing trustee performance has been and will continue to be an appropriate and
va uable management tool for dl United States Trustees.

The United States Trustee' s comparison of the trustee’ s asset case ratio with that of the other
trustee in the same divison is understandable. A United States Trustee should be concerned whenever
one pand trustee has an extremely low asset case ratio compared with smilarly Stuated trustees. It
may mean the trustee is not diligently pursuing assetsin the cases to which heisassgned. Alternatively,
there may be other reasons why the numbers are skewed. “In sum, statistics are the beginning point,
not the ending point, of theinquiry.” See Review of the Decision of the United States Trustee in Case
No. 97-A-4 (available on the internet at
http://www.usdoj .gov/ust/foialadmin-decisiong/cased7-A-4.htm).

In his defense, the trustee states that he administers fewer asset cases because, unlike other
trustees, he does not administer cases unless he can guarantee that there will be a three percent
distribution to general unsecured creditors. Request for Review, at 1-2.2' In response, the United
States Trustee examined the asset cases closed by the trustee between October 1, 1996, and

¥ The trustee aso made an oblique reference to the blind rotation system, by which reference
he appears to suggest that the other trustee’ s asset case ratio is unfairly inflated because of the case
assgnment process. Chapter 7 cases, however, are randomly assgned by the Office of the United
States Trustee. UST Response, at 2. The trustee has presented no evidence indicating that this system
operates by anything other than blind rotation. The trustee aso suggests that he has been prejudiced by
receiving fewer cases that were converted or filed as asset cases. 1d. The record demondtrates that
case assgnment has not prejudiced the trustee insofar as for the period from October 1, 1999, to
September 30, 2002, the trustee received five converted cases, while the other trustee to whom he was
compared received only four converted cases. UST Response, at 2 n.3.
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September 30, 2003, and determined that in four of the 24 asset cases the trustee had closed he made
no payments to priority or general unsecured creditors. Response, a 2. The United States Trustee
observed that these numbers mean that the trustee provided money to priority or unsecured creditorsin
83 percent of hiscases. Id., a 2 n.5. He concluded that this compares unfavorably with the
performance of the [redacted] chapter 7 pand, which as a whole made payments to priority or
unsecured creditorsin 96 percent of their cases. |d.

Although the trustee dlaims he was origindly taught to administer only certain cases, | fall to
understand why this was not raised and discussed earlier with the United States Trustee, prior to the
instant proceeding. The United States Trustee' s repeated admonitions to the trustee that he was
deficient in asset identification certainly provided him ample opportunity to addressthisissue. Indeed,
thereis nothing in the record to indicate that the trustee ever attempted to address this deficiency, much
lessthat he recognized it to be an issue, dthough one would have reasonably expected some attempts
after dl the prior warnings.

The trustee’ slow rate of asset case identification and the discrepancy between the trustee and
the other trustee in the same division supports the United States Trustee' s conclusion that the trustee is
not aggressive in identifying estate assets. Further support for the United States Trustee' s conclusion is
found in the fact that the trustee does not find assets other than those identified initidly by the debtors.
This specific finding was made in the trustee’' s Performance Review, in which the United States Trustee
stated that “[a] review of the 6 Final Reports that were approved during 10/01/01-9/30/02, reveded
that the trustee did not locate and administer ANY unscheduled assets” Notice, Exhibit 1. Further,
the United States Trustee stated in the Notice of Non Regppointment that he had closely reviewed
cases going back to January 1, 2001, and concluded that the trustee “admost never identified any
unscheduled assets” Notice, a 2, n2. The trustee did not dispute this contention.

The trustee aso contends the United States Trustee has not shown any particular asset that he
failed to administer. Request for Review, a 42 It istrue that the United States Trustee has not cited a
particular instance in which the trustee failed to discover an asset. The United States Trustee is not
aleging, however, that the trustee failed to recover a particular asset. Rather, the charge isthat the
trustee is not as aggressive as he should be in identifying assets. The trustee' s argument in this regard

Y Thetrustee states that “in the last two (2) years the United States Trustee's Officein
[redacted] has closdly scrutinized my designation of cases as asset or no asset. No less than four (4)
individuals seemed to have this responsibility of oversight. On each occasion | have responded
promptly in explaining my reasons for designating a questioned case as ano asset case. Despite this
micro management and close scrutiny of my case load, the United States Trustee' s Office has not been
able to identify asingle case in my twenty-four (24) years of service to the Trustee's Office, which |
have falled to fully and fairly administer.” Request for Review & 4.
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essentidly suggests that the United States Trustee must prove a negative, a requirement which has been
regjected in any number of contexts, and which | rglect aswell. The obligation to locate dl possble
edtate assets in the thousands of cases administered by the trustee belongs to him, not the United States
Trustee. While there must be abasis for the United States Trustee’ s decision in the record, this does
not mean that the United States Trustee must actudly find an overlooked asset in order to show that the
trustee’ s performance on this score is unacceptable.

The trustee further notes that he has a greater percentage distribution to creditors a alower
cost than other trustees. Request for Review, at 2. These facts were not a consderation in the United
States Trustee' s decision to terminate. Further, athough the trustee compares favorably with other
trustees in the percent he distributes to unsecured creditors, he has dso been near the bottom of the
trustees on his chapter 7 pand in total dollars distributed to creditors, ranking 11th out of 12 trustees.
UST Response, at 2. Thislatter satistic is congstent with the United States Trustee' s conclusion that
the trustee is not aggressive enough in finding assets.

Findly, the trustee appears to suggest the existence of a persond animodty againg him on the
part of the present Assstant United States Trustee in connection with the decision not to regppoint.
Reguest for Review, a 6. Thereis no evidence in the record which substantiates thisclam. Moreover,
it isthe United States Trustee' s decision to terminate a trustee, not the Assistant United States
Trustee's. Findly, the record demondtrates that two prior Assistant United States Trustees also found
the trustee to be deficient at identifying assets. The record about the trustee’ s performance was started
long before the present Assstant United States Trustee ever arrived in the office.

B. Inability to Adequately and Timely Administer Asset Cases

The United States Trustee cites as another ground for termination that the trustee was
inadequate and untimely in administering asset cases. In essence, in the few asset cases that the trustee
does administer, he is dow and needs to be prodded.

The United States Trustee cites Terry’s, Inc. and Ison Coal. In both cases, the trustee did not
file dams objections until two years after the claims bar date and months after the final assets were
recovered, thereby delaying case closure and find digtribution to creditors. Terry' s converted from
chapter 11 to chapter 7 on June 2, 1999. UST Responsg, at 3. The estate’ s mgjor asset, over
$262,000 in life insurance proceeds, was recovered by the trustee in January 2001; he collected the
last remaining asset May 11, 2001. Although the claims bar date had been set for October 5, 1999,
the trustee did not file any claims objections until September 4, 2001.7 The claims process was not

¥ Thefirgt hearing on objections to claims was set for October 23, 2001. On
December 5, 2001, the court dismissed some of the claims, but on December 13, the trustee re-
filed objections to those claims and provided additional notice, per the Judge s directive.
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completed until May 3, 2002. The trustee does not dispute the chronology, but attributes the delay to
the fact that he had to administer asmall parcel of red estate, re-notice his objections to a multitude of
clams pursuant to judicia “directive,” and negotiate with the IRS. While these issues may contribute to
an overdl dday in preparing and filing atrustee s find report, none of them redly explanswhy the
trustee did not or could not commence the claims objections process earlier, which is the crux of the
United States Trustee' s argument.

Likewisewith Ison Coal, the trustee was appointed when the case converted from
chapter 11 to chapter 7 on May 12, 1999. The claims bar date was September 21, 1999. The trustee

recovered over $25,000 in September 1999, and administered the last asset on November
1, 2001. Thefirg claims objection was not filed until February 2002, more than two years after the
origina clamsbar date. The fina report was not filed with the court until October 30, 2002.

The Handbook for Chapter 7 Trustees states. “A trustee should commence the clams review
process after it is certain that there will be a distribution to creditors and as soon as possible following
the expiration of the bar date for filing clams.” It does not directly address when the trustee should file
objections. The Handbook aso directs the trustee to perform another clams review prior to
digtribution for new, tardy, or amended clams. It iscommon practice in many digtricts for trusteesto
delay the claims objection process until they are closer to completing their liquidation of assets. While
the trustee may have caused some residua delay in postponing the claims objections process, and
certainly could have acted sooner, it would not be gppropriate to terminate the trustee based on these
two circumstances alone.

In addition to the forgoing cases, the United States Trustee is critical of the trustee’s
adminigration of the Hull case which culminated in a creditor filing asuit on thetruseg sbond. The
United States Trustee states that the trustee admitted to him that he did not visit the property for over a
month after the case converted from chapter 11 to chapter 7; that the trustee did not change the locks
and alowed the debtor’ s principa to have unsupervised access to the property; did not reconcile the
inventory at the commencement of the case with what was on hand at the time of converson; made no
effort to identify or collect receivables, made no effort to enter into an agreement with the landlord to
continue occupancy; and made no attempt to sell unsecured assets prior to the end of the growing
season. UST Response, @ 4, n.7.

In his Request for Review, the trustee stated that he “did, in fact go to the property, inventory
the property, change locks on the property, keep insurance on the property, and otherwise secure
same” Reguest for Review, a 3-4. He provided no time frame, however, in which he accomplished
any of thesetasks. When he filed his Supplemental Responsg, it became clear that while he was
gppointed trustee on February 1, 2002, he did not take even a preliminary inventory of the estate's
assats until April 23, dmost two months later. Trustee' s Supplementa Response, at 3. Moreover, the
trustee did not prepare a complete inventory of assetsuntil August 14, 2002, sx and one half months
after hisgppointment. 1d. The locks to the premises were not changed until November 2002. 1d.
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The trustee dso claimsthat “[n]o property was lost from the estate.” Trustee' s Responsg, at 4.
This contention is not contradicted by the United States Trustee. The trustee further assertsthat he
personaly knew three generations of the family of the debtor’s principa and had no reason to distrust
them. 1d. Thetrustee' sargumentsin this regard missthe point. Thetest of whether the trustee
breached his fiduciary and statutory obligation to secure the assets of the estate i s the reasonabl eness of
hisactions. In this case, the debtor sold farm and garden equipment and had a substantia inventory on
hand. The history of bankruptcy adminigtration is replete with instances where parties acting in their
own SHf interest should not have been trusted.  Although the trustee believed he had the only set of
keys, he could not know for a certainty that at some point extra keys had not been made and shared
with persons other than the debtor’s principal. Because of the great potential harm to the estate, the
only prudent course of action would have been to change the locks immediatdly. Under the
circumstances, it is clear that the trustee' s failure to secure the premises with new locks for amost 10
months was unreasonable.

The Hull case was converted from chapter 11 to chapter 7 on February 1, 2002. On
February 18, the trustee filed an gpplication to employ an auctioneer, which the court granted on March
18. Trugtee's Supplemental Response, Exhibit 3. As mentioned above, on April 23,
2002, the trustee states that he made his prdiminary inventory of estate assets usng an inventory that
the Debtor had provided dated December 1, 2001. 1d. a 3. “The purpose of the preiminary
inventory was to identify those assets that belonged to ether secured creditors, or which were held for
repair, consgnment, or belonged to individuas other than the debtor.” 1d.

On April 25, 2002, [creditor # 1] commenced an adversary proceeding againgt the debtor to
obtain possession of adisc mower that she purchased from the debtor while the case was in chapter
11, and to recover an adminigtrative expense clam for another item of property she purchased but
which the debtor failed to order. [Creditor #1] averred that when she contacted the trustee to gain
possession of the disc mower, the trustee advised her to retain counsel because there were numerous
clamants to the property and she would need to establish her clam in court. Request for Review,
Exhibit 4, § 7. At theinitid pre-trid conference on June 19, 2002, [creditor #1]' s counsdl stated that
the trustee had authorized the president of the debtor to deliver the disc mower to [creditor #1] and that
delivery had dready occurred. “Because the Trustee concluded that (i) [creditor #1] was a buyer in
the ordinary course of business of the mower and had become the owner of it, and (ii) that she was
entitled to an adminidrative expense dam for the Bailer [sc] for which she had fully paid dthough the
Debtor had never acquired such a piece of equipment to ddiver to her, he filed no answer to the
complaint. Neither did the Debtor.” Request for Review, Exhibit 6, p. 2. Thereafter, the Court
entered an order on September 16, 2002, awarding [creditor #1] an adminigtrative clam against the
chapter 11 estate in the amount of $11,300.

In the meantime, [creditor #2], filed aMation to Intervene in the proceeding, asserting that its

purchase money security interest in the disc mower was superior to any rights acquired by [creditor
#1]. The Moation to Intervene was opposed by both [creditor #1] and the Trustee. It appears that on
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June 19, 2002, the same day the court held its pre-tria conference in [creditor #1's adversary
proceeding], [creditor #2] had filed a“ Joint Stipulation and Motion for Approva of Agreement” in
which the Trustee abandoned to [creditor #2] dl the equipment in which it claimed a security interest,
including the very same mower that the Trustee had previoudy delivered to [redacted]. “ Apparently
the Trustee did not redize that the mower which had been ddlivered to [creditor # 1] was dso included
inthelist of property abandoned to [creditor # 2].” 1d. at 3.

Inits Order denying the Motion to Intervene, the Court pointed out that “[w]hile [creditor #2]
contends that the mower was not properly ‘abandoned’ by the Trustee to [creditor #1], it failsto
address the exigting fact that [creditor #1] had obtained possession of the mower prior to the filing of
the Motion to Intervene and asks nothing more of this Court with regard to such mower.” Id. at 6.
Theresfter, [creditor #2] filed suit againgt the trustee and his bonding company to recover the value of
property lost due to asserted breaches of fiduciary duty. Notice of Termination, Exhibit 5.

Theidentica circumstance occurred with regard to [creditor # 3], who aso purchased a baler
that [creditor #2] claimed was subject to its security interest.

The trustee’ sadminigtration of Hull was extremely lax and a clear breach of hisfiduciary
obligation to the estate. He did not act quickly to take possession of the estate immediately upon his
gppointment. Hisfailure to secure the property by promptly changing the locks was reckless,
consdering the vauable pieces of farm equipment that were on the premises. Although he believed he
possessed the only set of keys, he could not have been certain of this. Moreover, he dlowed the
principa of the debtor unsupervised access to the premises.

When the trustee findly conducted a preiminary inventory, he relied on the inventory that the
debtor’s principa had given him. Further, he was negligent in preparing the inventory, because he failed
to identify which assets were secured by security interests. Asaresult, he delivered possession of the
disc mower and abaler to [creditor #1] and [creditor #3], respectively, and abandoned the very same
itemsto the secured creditor, al which lead to confusion and needless litigation.

Finaly, the United States Trustee aso stated that the trustee’ s administration of the case was
lacking because he “made no timely effort to sell any of the unsecured assets prior to the end of last
year’ s[2002's] growing season.” Notice, at 2.2 He further dleged that the trustee failed to identify or
collect receivables, or; enter into any agreement with the landlord for the continued use of the premises.
Id. While the trustee agrees that he might have handled the case better, nowhere in his papers does he
provide any judtification for hisfailure timely to take these steps, which were essentia to the proper
adminigration of the case.

8 The record indicates that these assets were sold at auction on May 5, 2003. Trustee's
Supplemental Response, at 4.
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The trustee’ s various failures in the administration of this case appear to evidence an
unwillingness or inability to be proactive. As such, they tend to support the United States Trustee's
clam that the trustee is not adequately administering his cases.

C. Failureto Investigate and Refer Potential Civil Enforcement Cases

The record shows that for the year ending September 30, 2002, the trustee only referred one
matter for civil enforcement, made no crimind referrds, and filed no objectionsto discharge. The
United States Trustee comments that “[t]he trustee does not appear to be making even a rudimentary
effort on substantia abuse or other civil enforcement issues” While the trustee’s
performance could certainly be improved, it is not appropriate to terminate the trustee based on
his performance in asingle year without more substantiation.? | must add, however, that his
shortcomings in this regard are indicative of the same pattern and lax attitude as otherwise characterize
his adminigration of cases.

Conclusion

In reaching this decision, | am bound by the applicable standard of review. The Director “shall
determine whether the United States Trustee' s decision is supported by the record and the action
is an appropriate exercise of the United States Trustee' sdiscretion.” The Director may “adopt,
modify or reject the United States Trustee’ s decision to suspend or terminate the assignment of
future casesto the trustee.”

This case turns primarily on the trustee’ s performance of perhaps the most important duty of a
chapter 7 trustee: the identification and liquidation of estate assets. See Inre Martin, 91 F.3d at 392-
93 (trustee must be vigilant and attentive in his efforts to maximize value of an estate). With respect to
the fird criterion of the standard of review, | find that there is a sufficient basisin the record to support
the United States Trustee' s conclusion that the trustee is not adequately performing this statutory and
fiduciary obligation.

While the trustee generdly is administering assets that are disclosed in the debtor’ s schedules, a

9" In addition to the three specific grounds articul ated by the United States Trustee in support of
his decison not to re-gppoint the trustee, he relied upon the rating of inadequate given the trustee in his
most recent Performance Evauation. In that Performance Review, the United States Trustee found the
trustee’ s response to public complaints inadequate because of the trustee’' s treetment of an attorney for
the second creditor inthe Hull case. The attorney claimed that he caled the trustee repeatedly and the
trustee refused to return his calls or answer hisletters. Notice of Termination, Exhibit 1 a 17. The
trustee has a duty to provide information to partiesin interest and should have handled the Situation
better.
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very high proportion of his cases are closed as no asset cases. The United States Trustee isright to be
concerned about the Situation because other trustees in the same area are consistently outperforming the
trustee and recovering significantly more assets. The chalenge for any trustee is to turn what gppearsto
be ano asset caseinto an asset case. Thisis accomplished most often by identifying and recovering
assets that are not disclosed or properly valued, or that are difficult to administer 2 That is, in fact, the
trustee’ sjob. Some trustees, however, exert only minima effort and administer only the most obvious
assets. That creates an impression that the trustee is only on the pandl to collect a $60 fee for each no
asst case — which can be lucrative considering the volume of cases.  In thisregard, for the reasons
discussed above, the evidentiary balance tips in the United States Trustee' sfavor.

With respect to the second criterion, i.e. whether non-renewd of the trustee’ s regppointment is
an gppropriate exercise of the United States Trustee' s discretion, the question is more difficult. Some
may think it appropriate to alow a mediocre performer to linger on the trustee panel, absent some
egregious act. | do not agree. It isthe United States Trustee' s job to appoint and supervise trustees.
As part of those duties, the United States Trustee eva uates performance and conducts periodic training
to ensure that trustees perform their duties with skill and competence.  If the trustee is on notice that he
is not performing his duties adequately and fails to improve, the United States Trustee has aright to
terminate that person before any actua harm or damage occurs.

In this case, the trustee was certainly advised that he was not performing satisfactorily, but it is
not clear what efforts were undertaken by the trustee or the United States Trustee to address the
dtuation. For example, what steps did the trustee take to improve his performance? Did the trustee
seek assigtance from the United States Trustee or advice from a colleague? Beyond the annual
admonition, the record does not show whether the United States Trustee provided any more specific
guidance that might have enabled the trustee to improve his asset identification abilities.  After
reviewing the record as awhole, | conclude that it would be more gppropriate to impose a sanction,
short of termination, which underscores the serious nature of the problemsidentified by the United
States Trustee, yet permits the trustee to focus on the issuesin earnest.

| am therefore modifying the United States Trustee' s decision to terminate the trustee and
require, instead, that the trustee be placed on partia suspension until July 9, 2004. During this period
of time, his casdoad will be reduced by haf. The trustee should use the time to seek assistance from

19 In arecent study conducted in the Eastern District of Michigan, the Honorable Steven W.
Rhodes found that 52 percent of administered assets were elther undisclosed or undervalued by more
than 20 percent. Further 53 percent of the cases contained such assets. Norton Bankruptcy Law
Adviser, May 2002, No. 5 a 2. A smilar query was posited by the Editor of NABTalk, ajourna
published by the National Association of Bankruptcy Trustees: “[T]hink about whet differentiates those
trustees who seem to find alot of hidden assets and those who do not and what it takes to make a
good Trustee. Why some trustees seem to uncover more assets than othersis a question that is not
eadly answered.” Spring 2003, page 5.
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the United States Trustee and his colleagues. | would expect the United States Trustee to take an
activerolein this process. The trustee should explore changing his practices and obtain training to
improve his asset identification techniques and procedures. His reduced caseload should dlow him to
focus even more of histime and resources on improving performancel! Prior to July 9, 2004, the
United States Trustee shd| re-evauate the trustee’ s overdl performance with specific emphasis on his
asH identification. If the trustee evidences an unwillingness or inability to improve in this regard, the
United States Trustee can then consider further remedid action, including suspension or termination
from the pand.

Accordingly, based upon my review of the record, including the written submissions of the
United States Trustee and the trustee, | modify the United States Trustee's decision not to regppoint the
trustee.

The foregoing conclusions and decisions condtitute fina agency action in this matter.

Dated: January 21, 2004

Lawrence A. Friedman
Director
Executive Office for U.S. Trustees

' Because the trustee continued to receive afull case load during the pendency of this apped,
one would expect that he has dready undertaken some steps to improve his performance on this score.
In any event, by July, this should dlow sufficient time and cases for the United States Trustee to
evauate the trustee' s performance.
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