Department of Justice
Executive Office for United States Trustees

Final Agency Action
Case No. 01-0002

Review of the Decision of the
United States Trustee for [Redacted]
Regarding [Redacted]

[Redacted], a member of the panel of chapter 7 trustees for the United States Bankruptcy
Court for [redacted], seeks review of adecigon by the United States Trustee for [redacted] to
terminate her receipt of new case assignments.? Based upon the record before me, | reverse thet
decision. The record does not support two of the three bases the United Sates Trustee relied
upon in terminating the trustee: the trustee caused losses of estate funds in three cases, and she
failed to supervise professionals. While the record does demonstrate reporting problems, the
record does not establish that this deficiency, standing alone, was of a magnitude to justify
removal at thistime. Prior to termination, the trustee implemented detailed procedures to rectify
these reporting problems and those procedures should be given an opportunity to work. The
United States Trustee should evaluate whether the trustee’ s new procedures improve her
reporting, and | set out a methodology for conducting that evaluation in Section 11. D. 3. below.

This decision does not vindicate the performance of the trustee. Rather, it reflects the
insufficiency of therecord in this case to justify termination at thistime. The trustee’s difficulty
in submitting accurate records has been a problem. She must prove she has rectified the problem
If sheisto remain atrustee.

I. Course of this Proceeding

e

Here nafter, for ease of reference, “the trustee.”

Z United States Trustees are Justice Department officials who are appointed by the
Attorney General. 28 U.S.C. 581(a) and (c). The Director of the Executive Office for United
States Trustees is a Justice Department official who acts under authority delegated by the
Attorney General. Panel trustees, such asthis trustee, generally serveunder renewable
appointments that have a term not to exceed ore year.



The United States Trugee notified the trustee on February 27, 2001, that new case
assignments would be terminated effective February 28, 2001 (the “Notice”). ¥ By letter dated
March 19, 2001, the trustee filed arequest for review of the termination decision with the Acting
Director of the Executive Office for United States Trustees (the “ Request for Review”). On
March 28, 2001, the United States Trustee filed her response to the trugee’ s Request for Review
(the “Response’). Thereafter, the parties submitted a number of supplemental letters regarding
matters raised in the Notice, the Request for Review, and the Response. Pursuant to 28 C.F.R.
58.6(h), | have chosen to include that material in the administrative record in this case and have
relied upon it in reaching my decision.?

I1. Standard of Review
In conducting this review, the Director must consider two factors:

1 Did the United States Trustee' s decision constitute an appropriate exercise of
discretion; and,

2. Was the United States Trustee' s decision supported by the record.
See 28 C.F.R. 58.6(i) (specifying the scope of the Director’s review).

III.  Analysis

A. The United States Trustee’s Bases for Termination

United States Trusteessupervise panel trustees. 28 U.S.C. 586(a)(1). They carefully
“monitor the performance of panel members. . . in order to determine whether they should be
continued in or removed from panel membership.” H.R. Rep. No. 95-595, 95" Cong., 1% Sess. at
102 (1977). Under the law, “[t]he United States trustee is permitted to conduct his own
investigation . . . to exercise effective supervision and make an effective evaluation of the

performance of the private trustees on the parel.” 1d. at 110.

Trustees are fiduciaries with wide-ranging responsibilities to effectuate the goals of the

& The United States Trustee did not issue an Interim Directive. See 28 C.F.R. 58.6(d)
(setting forth the basesfor an Interim Directive). Accordingly, the trustee has continued to
receive new case assignments while this review has been conducted. See 28 C.F.R. 58.6(¢)
(providing that atrustee shall continue to receive new case assignments during the review period
unless the United States Trustee issues an Interim Directive).

4 The record in this matter includes the Notice, the Request for Review, the Response, all
correspondence, and the documents accompanying these various submissions.
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particular chapter under which a bankruptcy caseisfiled. Because they are fiduciaries, trustees
are held to very high standards of honesty and loyalty. See generally Woods v. City National
Bank & Trust Co., 312 U.S. 262, 278 (1941); Mosser v. Darrow, 341 U.S. 267 (1951). Seeaso
Meinhard v. Salmon, 249 N.Y. 458, 464, 164 N.E. 545, 546 (1928) (Cardozo, C.J.).

The United States Trugee terminated new case assignments to the trustee for three
principal reasons. Fird, the United States Trustee could not determine whether the trustee had
secured estate assets in @ght cases, and the United States Trustee concluded estate assets were
lost in three cases because the trustee did not secure them. Notice at 3. Second, the United
States Trustee concluded the trustee had too many “sloppy, inaccurate and incomplete” TDRs,
TFRs, and 180-Day Reports? Notice at 5-6. Finally, the United States Trustee also concluded
the trustee failed to adequately supervise professionals. Notice at 3-4.

B. Summary of Decision

| cannot affirm a dedsion to terminate the trustee at this time because | find the record
does not support such a supervisory action. Fird, the record in this case does not establish that
the trustee failed to secure estate assets or that she caused losses to the edate. Second, the record
does not support a conclusion this trustee has failed to supervise professionals or has engaged in
a pattern of delegating core trustee duties to her professionals that would warrant termination.

The record does support the United States Trustee' s conclusion the trustee' s reporting
was deficient, but theworst of these problems arose during late 1998 and 1999, when the trugee
was coping with “a severely disabled” child who allegedly was the victim of physical abuse a a
day care center and who nearly died due to “intendve pharmacological intervention” designedto
rectify the child’ sillnesses, and was on maternity leave. March 19, 2001-cover letter
accompanying the trustee’ s Request for Review at n.1; Request for Review at 7,n.7, and at Ex.
M-5, Ex. M-5A, and Ex. M-33; trustee’ s April 9, 2001-letter (the “Reply” or the “ Trustee's
Reply”) at Ex. 5. Before and after this period, the trustee’ s reports seam to have been of better -
though far from superior - quality. 1d. Seealso, n. 8, below.

The trustee’ s most recent Performance Review, for the period ending June 30, 1999,
contained no inadequate findings, but did ratethe trustee as “ adequate except for” in three
categories involving trustee reports? Notice at Ex. 1. While the overall rating of “adequate
except for” certainly put the trustee on notice that the three areas needed improvement, the
Review would not put areasonable trustee on natice that his or her case administration was so

& A TFRisaTrustee' s Final Report, a TDR isa Trustee' s Distribution Report, and a 180 -
Day Report is a case summary report submitted by the trustee to the United States Trustee every
180 days. | discuss TFRs, TDRs, and 180-Day Reportsin some detail later in this decision.

& The United States Trustee did not issue a Trustee Performance Review for the Period
ending June 30, 2000 for the trustee.



seriously inadequate that termination might beimminent The trustee obtained a voluntary
suspension during the Summer of 2000, in order to devise procedures to improve the quality of
her reports. The record reflects that the trustee implemented significant changes to her
procedures during this period but due to her termination, the United Stetes Trustee did not havea
full opportunity prior to February 27, 2001, to determine whether those changes would produce
satisfactory reports.

C. The Termination Decision

The trustee was appointed to the chapter 7 panel efective September 30, 1993. Notice at
Ex. 3, a 1. Therecord does not indicate whether this trustee had seriousproblems during her
first four years as atrustee. The Trustee Performance Review issued by the United States
Trustee for the period ending June 30, 1999 concluded the trustee adequately met most
Performance Review Factors but required improvement in submitting acceptable (1) No
Distribution Reports; (2) Trustee’'s Final Reports and Trustee' s Distribution Reports; and (3)
180-Day and Operating Chapter 7 Reportsf Notice at Ex. 1, at 1. The 1999 Review did not find
her performance to beinadequate in any of these areas, the lowest mark a trustee may receive.?
Id.

Although the trustee was terminated, in part, for not securing estate assets, the Review
gave the trustee an adequate rating for “ Securing Estate Property,” both in “ effective[ly]
identifying and inventorying assets’ and in “efective[ly] securing and protecting estate
property.” Id. at 6. Similarly, the 1999 Review gave the trustee an adequate rating for retaining
and compensating estate professionals which included her supervision of professionals. Id. at
18.

The Review concluded the trustee was “a knowledgeable, experienced and aggressive
trustee.” Id. at 2. The Review noted one general areathat needed improvement, providing
“timely and accurate” TDRs, TFRs and 180-Day reports. 1d. The Review noted that the
trustee’'s

U This conclusion is drawn from an overall assessment of the record and the absence of any

other communications or indications of problems that were out of the ordinary. The trustee
appears to have no history of receiving inadequate audits or field examinations nor does it appear
that the United States Trustee has had to file oljections or seek sanctions against the trustee.

g The Review noted that the trustee had been previously advised to address thisissue in her
1997 and 1998 Reviews. The trustee does not contest the fact that she received prior
admonitions to improve her reporting.

g Trustees can receive one of three possible ratingsin their Performance Review:
“adequate,” “adequate except for,” or “inadequate.” Thereis no requirement that a trustee
receive an inadequate rating as a condition precedent to the termination of new case assignments.
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inability to submit acceptable reports required the Office of the United States Trustee to
“expend unnecessary time and effort to review” her reports. Id. The Review concluded that the
United States Trustee “fully expect[ed] tha the trustee w[ould] take all necessary steps to
improve in this area of case administration.” 1d.

Submitting timely and accurate financial and case progress reportsis central to the
trustee' s performance of her fiduciary duties. TDRs, TFRs, and 180-Day reports serve important
and distinct purposes. Under the Bankruptcy Code, a chapter 7 trustee liquidates a debtor’s
nonexempt assets for the benefit of the estate’ s creditors. 11 U.SC. 704(1). Trustees thus hold
large numbers of assdsin trust for an estate’ screditors. By law, trugees must “be accountable
for al property received,” 11 U.S.C. 704(2), and must furnish reports and information about
their administration of cases, 11 U.S.C. 704(7) and (8). Two of these reports are called trustee’s
final reports (TFRs) and trustee s distributionreports (TDRs). A TFRis submitted to the court
after the trustee has administered all assets in a bankruptcy case. The TFR informs the court
and parties in interest how the trustee proposes to distribute assets so parties can object and the
court can resolve any disputes prior to final distribution. See Handbook at 8-36 - 8-39
(discussing TFRs). A TDR is submitted to thecourt after all assets have been distributed to
show how those assets were distributed and to confirm that all distributions have been made.
See Handbook at 8-41 - 8-42 (discussing TDRS). As such, both are important documents, and it
isimportant that they be timely and accurately filed.

The 180-Day Reports, also called interim reports and Semi-Annud Reports, are
important supervisory tools. See Handbook at 9-7 - 9-9 (discussing 180-Day Reports). The
reports extract information from the trustee’ s case management system which is maintained on
an ongoing basis by the trustee. 1d. Submitted every 180 daysto the United States Trustee, the
reports enable the United States Trustee to determine whether atrustee is adequately protecting
debtors and creditors and effectively managng estates. The reportsalso help prevent and detect
fraud. Among other things, 180-Day Reports recount the status of all cases assigned to atrustee
and the steps the trustee has taken to administer estate assets. The reports also show how a
trustee has accounted for estate property, all cash receipts and disbursementsin cases, and
whether bank statements have been reconciled.

The quality of thistrustee' s reports did not meet the United States Trustee' s standards.
The trustee was suspended from assignmernt to new cases scheduled for hearing during the
period May 5, 2000 through August 5, 2000 so she could work to improve her reporting.22

o Because the United States Trustee did not issue a written notice of suspension, thereis no
clear evidence in the recard why or how the suspension came about - although the trustee states
the suspension was to allow her to implement new procedures. See Request for Review at 4 (“In
April of 2000 the UST, citing poor performance, provided me with an opportunity to take a
Voluntary Suspension or face action to remove me as Trustee . . . The UST identified the
Suspension as a ‘ breathing period’ that was an opportunity for me to ‘put your house in order’
and to afford a‘ clean slate’ from which performance could be assessed.”). See also Request for
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Notice at 2; Request for Review at 4. The suspension occurred approximately six months after
the trustee received her 1999 Review.

Both prior to, and at the time of her suspension, the trustee actively sought guidance from
the Office of the United States Trustee about ways to improve her case reporting. See, e.q.,
Request for Review at 5 and Ex. 5a (collecting (i) aMay 6, 1999-letter from the trustee asking to
meet with the Senior Bankruptcy Analyst “to dscuss procedure,” which the trustee stated
“would improve efficiency in my office and in the preparation of reports’; (ii) an April 4, 2000-
letter to the United States Trustee stating that thetrustee was “very sensitive to the accountability
of the Office of theUnited States Trustee for the performance of its panel of Chapter 7 Trustees’
and noting “[i]t seems important for me to have some assessment at this time of whether the past
five months have been on the right track [and] which areas continue to be of concern [so | can]
assess changes that have been made, what is warking and narrow the focus of where continued
improvement is necessary”; and (iii) an April 10, 2000-letter to a senior official of the Office of
the United States Trustee, noting that the trustee was being suspended and asking for “any
suggestions you may have for remedial action.”).

The record indicates theregion was reluctant to provide the trustee with goecific advice
regarding ways she coud improve her performance. In an April 11, 2000-letter, issued oneday
after the trustee submitted her voluntary suspension, the region replied to the trustee’ s April 10,
2000-|etter requesting guidance by stating “[w]ith respect to your expectation that we will
comment on the chedklists and procedural reguirements you are implementing, please be advised
.. . We cannot engage inthe micromanaging of your office . . . How each trustee accomplishes
thisiswithin the professional’ s discretion sulyect to meeting the standards of our Program.”
Request for Review at Ex. M-5B. But see Handbook at 10-1 (noting that meetings with trustees
are an appropriate way to obtain compliance with applicable standardsof performance).

The record reveal s the trustee made significant efforts to improve the quality of her
recordkeeping - including the adoption of a number of forms® | discuss those formsin some

Review at Ex. M-5A (April 10, 2000 letter to the Office of the United States Trustee noting the
trustee was “not happy with this course of action”). Although the suspension was effective for
cases in which hearings were scheduled during the period May 5, 2000 through August 5, 2000,
the suspension decision was made on April 10, 2000. Request for Review at Ex. M-5A.

ﬂ’ The parties engaged in aspirited colloquy about the genesis of these forms. In her
Request for Review, the trustee stated she “developed” these forms. Request for Review at 9. In
response, the United Sates Trustee claimed this was untruthful, that another trustee had created
these forms and this trustee “ omit[ted] the copymark” of the other trustee from the forms.
Thereafter, that other trustee drafted and signed a letter that the trustee in this case furnished to
me as part of the record; in that letter that trustee stated he had “ provided these Materials to [the
trustee] with the understanding that they would be used by her and accordingly, do not consider
her use and/or republication to constitute any form of copyright infringement.” Reply at Ex. 1.
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detail in Section I11. D. 3. below. Thetrustee also “hired new support staff with over 13
previous years banking experience, including asset management, reconciliation/aging analysis’
(Request for Review & 9), purchased new software and implemented a computer “tickler
system” (Request for Review at 10).

The United States Trustee returned the trustee to active case administration when the
term of her suspension expired on August 5, 2000. Approximately one week before the
suspension ended, the United States Trustee sent three employees tothe trustee’ s office to
conduct atwo-day “Case Administration Review.”* Notice at 3, Ex. 3. Tha Case
Administration Review proved pivotal in the United States Trustee' s decision to terminate the
trustee. Id.

The Case Administraion Review is attached as Exhibit 3 to the United States Trustee's
Notice. Although the two-day on-site review ended July 27, 2000, the Review was not issued
for seven months, urtil February 27, 2001 - the same day the trusteewas terminated. Request
for Review at 6 (“No report was ever issued prior to the receipt of the Notice of Non-
Reappointment”).

The record in this case establishes that the trustee sought an exit interview when the two-
day on-site review was concluded in July 2000. The unrebutted record in this case establishes
the trustee never received an interview at which she could ask questions and respond to the
region’s concerns. As| discuss in the next section, that was unfortunate because some of the
conclusions reached in the Case Administration Review were wrong, or so the record before me
leads me to conclude.

The Case Administration Review that was attached to the February 27, 2001 Notice was
highly critical of the trustee' s operation in securing estate assets and reporting. Notice at Ex. 3.
It also criticized the trustee’ s supervision of professionals. Id.

The Notice and accompanying Case Administration Review were the first documentsin
the record that raised any serious concern about the trustee’ s use and supervision of
professionals and her alleged failure to secure estate assets. The record also indicates that prior
to that time, the trustee had received adequate marks for performing those duties on her last
Trustee Performance Review. Notice at Ex. 1. In sum, the record does not reveal that the trustee
was informed of perceived problems with performance in these areas by the Office of the United
States Trustee prior to February 27, 2001. Thereisno evidence that they were discussed. No
documents have been provided to me indicating that she had serious problemsin these areas or

Z Section 2-3.12.5 of the United States Trustee Manual sets forth the policy for using Case
Administration Reviews. Unlike OIG Audits and Field Examinations, which follow formal
protocols, a Case Administration Review is amore flexible type of review tool that a United
States Trustee can use to address specific areas of perceived weakness.
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that her performancein these areas might affect her ability to receive future case assignments2¥

The Notice relied principally upon the findings of the July 2000 field examination. After
receiving the Notice, the trustee timely sought review of it

D. Discussion
1. Introduction

This dispute centers on three alleged problem areas - reporting, securing assets, and
supervising professionals. Although the Program’s Administrative Review Proceduresexpressly
contemplate that a United States Trustee may have “prior communications in which the United
States Trustee [will have] advised the trustee of the potential action,” 28 C.F.R. 58.6(a), that did
not happen here with regard to the assets and supevision issues® Certainly, there are cases
where it is counterproductive to provide the trustee with an opportuni ty to respond to problems
before termination. For example, United States Trustees must take swift action to stop assigning
cases to protect estate assets from |oss.

Those are not the facts of this case. Here, the record reveals that the United States
Trustee' s concerns about the failure to secure estate assets, while certanly valid, were also
subject to reasonabl e explanation once the trustee was made aware of those concerns. After
reviewing the record submitted by both parties, | cannot conclude this trustee caused the loss of
any estate assets. Moreover, the trustee provides reasonabl e explanations why matters that the
United States Trustee thought were evidence of problem performance in this area actually were
not, or at least not to the degree alleged.

9 For example, the record does not reflect any prior communications on these issues nor
doesit reveal whether the United States Trustee objected to any fee request on these bases.

4 By letter dated March 1, 2001, the trustee asked the region for her trustee file so she
could useit in preparing her Request for Review. Request for Review a& Ex. M-6A. By letter
dated March 5, 2001, the region declined to “forward[] to you the documents you seek” and
advised her to file a Freedom of Information Act Request for them. Request for Review at Ex.
M-6B. But See Handbook for Chapter 7 Trustees (March 1, 2001 ed.) (“Handbook”) at 2-4
(performance reviews and other trustee-related material “becomd s] part of the United States
Trustee' s oversight file [regarding that trustee], which will be made available to the trustee for
review, upon request.”). The Handbook “represents a statement of operational policy.”
Handbook at 1-1. A copy is provided to each chapter 7 trustee.

= “Trustee conduct that does not rise to the level of dishonesty, fraud, or immediate asset
risk merits the use of progressive or cumulative remedies,” one of which is communicating
perceived problems to a trustee so the trustee can attempt to rectify them. Handbook at 10-1.
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The sameistrue for supervision of trustee professionals. As| have noted above, nothing
in the record indicates that the United States Trustee had any concerns with this trustee' s use and
supervision of professionals prior to the site-visit and the record does not reflect that the trustee
was put on notice about thisissue prior to termination. As| will discuss below, the record does
not show that the trustee s use of professionals was unreasonable or excessive.

Reporting isamore saiousissue. The trusteecandidly admits her reporting slid prior to
her suspension. She has enacted significant controls to ensure better reporting. Those deserve
the chance to work.

Finally, the parties dispute a number of additional issues. Most notably, the parties spend
atremendous amount of time contesting whether the trustee has obtained good results for
unsecured creditors. See generally Request for Review at 2-4; Reply at 2-12; and the many
charts attached to those documents. Since theUnited States Trustee did not rely upon this
ground as a basis for terminating the trustee, there is no need to address that issue in this decision
in detail X9

2. Securing Estate Assets

In her Notice, the United States Trustee - relying upon conclusions drawn from the
Report of Case Administration Review - concluded there were eight cases in which it was
impossible to determine whether estate assets had been secured.* In three, [C], [D] and [B], the
Notice concluded there were “actual failure[s] to secure estate property.” Notice at 3.

These allegations of losses, if proven, violate one of atrustee’'s express duties under the
Bankruptcy Code, to “be accountable for all property received.” 11 U.S.C. 704(2). A trustee
who does not perform this duty is subject to termination of new case assignments. See 28 C.F.R.
58.6(a)(1) (atrustee may be suspended or terminated for a*“[f]ailure to safeguard or account for
estate funds.”).

| have carefully reviewed all of the allegations concerning loss of estate funds. | find
them to be without badsin the record before me. | discuss [B] and [D] in the next two sections,
but discuss[C] in Sedtion I11. D. 4. below, because the loss of estate assetsissuein that caseis
intertwined with the use of professionalsisaue.

= The objective data before me establishes tha this trustee’ s aggregate return to unsecured
creditors exceeded office and regional averages. Notice at Ex. 1. | have confirmed this with the
Office of Review and Oversight, Executive Office for United Sates Trustees.

17 Identified as“[D2]; [C]; [D]; [S]; [B]; [Pl; [G] and [J].” Noticeat 3.
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[B]

The Notice concluded that “the reviewers found examples of actual failure to secure
estate property [in [B]]: your retained accountant had to contact a third party, rather than you, to
gain access to the debtor’ srecords.” Noticeat 3. Inthe Report of Case Administration Review,
the reviewers stated tha:

“[a] note on the insidecover of one of the manilafoldersincluded the note ‘ called
counsel 2/8 to follow-up on bank acct & cash will send.” The note was supported by a
February 15, 2000-letter from debtor’ s counsel to the Trustee (attached hereto as exhibit
WW), which referred to a recent telephone conversation in which the Trustee requested
turnover of the fundsin the bank accounts and cash listed on the schedues. The letter
from debtor’s counsel stated that the amount reported in the First FHnancial account was
overstated and that at the time of the filing the account had $1,930.92 on deposit, not
$2,559.00 as reported on Schedule B. Furthermore, a check issued on April 21, 1999 in
the amount of $1,781.19, was cashed in October 1999. At the time of the letter he
indicated that the bank account was reduced to $119.74, the same amount deposited into
the estate account on February 21, 2000. This reduced amount was a result of the April
check being honored by the bank and the fact that the $10.00 in service charges were
assessed for each of the months of October, November and December. The Trustee's ten
(20) month delay in securing bank account funds appears to have resuted in alossto the
estate of $1,811.18”

Notice at Ex. 3 (emphasisin original).

The trustee addressed the bank account issue in Exhibit M-27 to her Request for Review.
There, she stated, “[t]he debtor was requested to provide bank statements concerning the
accounts listed in the schedules. He did provide information concerning the [redacted], but
noted that the [redacted] listing was an error in that the Debtor did not have a [redacted] account.
Following verification from counsel that the listing was counsel’ s eror, and amendmernt was
made. . ..” Request, for Review Ex. M-27.

The trustee also discussed thisissue in Exhibit M-29 There, the trustee explained that “|
had various conversations with [redacted] at [redacted] regarding the ownership of fundsin this
account and have discovered that this account was titled to [redacted]. Consequently, the debtor
was asked to amend his schedules to remove the [redacted] account.” Request for Review at Ex.
M-29. Finally, “[c]oncerning the delay in procuring the bank account, it is the policy of this
office to immediaely secure proceeds of bank accountsin severd fashions: letters are
immediately sent to the banks freezing the activity and requesting turnover; debtors are advised
in writing prior to the 341 and orally at the 341 of the prohibition of activity concerning estate
property. See Exhibit R-12 [trustee’s form letter to banks]. | certainly am willing to recompense
the estate for harm encountered by a delay in procuring funds. Adding atickler function to
securing bank accounts should assist in reducing any delay.” Request for Review at EX. M-33.

The trustee’ s response could be read as admitting that estate funds were lost. Thus, the
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United States Trustee raterated in her Responsethat:

“The Trustee' s untimely administration of an estate bank account resulted in aloss of
fundsfor this estate. The Trustee provides no evidence that she exercised any degree of
due diligence early in the case to secure the estate bank accounts. The Trustee continues
that she will ‘ recompense the estate for harm encountered by a delay in procuring funds.’
Theissue hereisthat the Trustee' s failure to secure an estate asset directly resulted in a
loss to the estate.”

Response at 20.

The matter was finally resolved by aMay 11, 2001-letter from the trustee. Init, the
trustee clarified that noloss had occurred. The trustee explained that the debtor in the case
turned over three checksto the trustee. One was the check in question. The trustee explained
that the debtor recovered the check - uncashed - from the payee and forwarded the check to the
trustee’ s office. “The funds went directly from the Debtor’ s bank account to the Estate account.
The entire balance of the debtor’ s account was later secured and also deposited into the estate
account. No fundswerelost in the transaction.” Attached to the letter were copies of a deposit
dip for the check, the check, and the reverse of the check showing that it had been deposited. 1d.

The United States Trustee responded to the May 11 letter in aletter dated May 22, 2001 -
which she amended by letter dated May 23, 2001. Init, the United States Trustee noted that the
May 11 letter clarified that funds had not been lost, but noted that the United States Trustee's
staff would have had no way of knowing this because it was impossible for them to determine
from the files that this check had been deposted. The United Statescited this as another
example of the trustee not reporting matters correctly.

After much confusion, it seems clear the United States Trustee’ sintial conclusion in her
Notice that there was alossin this estate was a mistaken one. Better recardkeeping on the part
of the trustee could have avoided the misundestanding altogether.

[D]

The Notice stated that in[D], the trustee' s “[f]iles contained no evidence that you secured
estate property,” and the reviewers found examples of actual failure to secure estate property:
you instructed the principal’ s widow to liquidate the debtor’ s bank accounts and send you the
proceeds.” Notice at 3.

The Case Administration Review concluded “the Form 2 shows tha the estate received
funds from the turnover of the debtor’ s bank accounts. The initial deposit of these funds did not
occur until November 2, 1998, as reflected on the Trustee's Form 2 (attached hereto as exhibit
CC), four months after the Trustee were appointed. In fact, the 8341 tape reveas that the
Trustee instructed the lae principal’ s widow to liquidate the bank accounts and send the Trustee
the proceeds. Delegating this responsibility is abreach of the Trustee’sfiduciary duty. Further,
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the file contained no evidence that the Trustee demanded the turnover of these funds prior to the
8341 meeting.” Notice at Ex. 3.

The trustee responded to these allegations in her Request for Review, explaining “ .. .in
the instance of [D], the allegation states therequest is made to the Debtor, of course, the request
is directed to Debtor’ s counsel, an officer of the court prior to and during the 341 meeting. The
voluntary turnover of an asset pursuant to the request of the trustee is an efficient
administration.” Notice at 13.

After learning of thisinformation, the United States Trustee' sreply did not alege this
trustee’ s conduct actually caused any loss. See Response at 20. The information before me
indicates the trustee experienced difficulty in securing the account, but the asset in question
ultimately was secured and no estate funds were lost.

Eight Cases Where Review Team Had Questions

The Notice noted atotal of eight casesin which the review team could not determine
whether losses had occurred. Among these, three cases involved allegations of actual loss: [D]
and [B], discussed above, and [C], discussed below. | have analyzed the parties’ submissions on
all the cases and find nathing that establishes a loss of estate assets. Ineach instance, the trustee
has explained her administration to a sufficient degree such that if there is any other follow-up
information the United States Trustee thinks appropriate, it should be requested in the normal
course, outside the context of this appeal.

3. Reporting

Reporting is a core trustee duty. The requirement to produce timely, complete, and
accurate reports on the administration of a case isrooted in atrustee’ sfundamental duty asa
fiduciary to be accountable for estate property. A trustee who failsto file timely, accurate
reportsis subject to termination. See Administrative Decision 97-A-7 ((1) for many years the
trustee failed to submit reports for cases in which the trustee was trustee; (2) in 53 instances he
did not file minutes for debtors meeting of creditors and/or final reports with the court; (3) he
regularly submitted deficient TFRs; (4) he submitted 180 day reports that were habitually
incomplete and inadeguate; and (5) he took too long to file TFRs and TDRS.).

Timely filing is not anissue in this case. Rather, the United States Trustee acted because
she concluded the trustee' s reports contained an excessive quantity of errors. Notice at 5-6 and
Ex. 3. Thisseems particularly to have been a problem in 1998-1999 (see Request for Review at
Ex. M-4, M-5, M5-A, —33, and Reply at Ex. 4 (and accompanying text) - but the United States
Trustee contends that the trustee made too many mistakes both prior and subsequent to that
period. Notice at Ex. 1; and Response at 5-12.

The United States Trugee is responsible for supervising the trustees within
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her region. In furtherance of that duty, and as confirmed in a Memorandum of Understanding
with the Administrative Office of the United States Courts, the United States Trustee must
review atrustee’ s proposed TDRsand TFRs. See Handbook at 8-36 - 8-42 (discussing these
review processes). Thistrustee's mistakes forced the office of the United States Trustee to spend
time and resources reviewing and correcting her TFRs and TDRs. The trustee also failed to
make requested changes quickly enough, which caused the Officeof the United States Trustee to
draft objections that later became unnecessary to file when the trustee made last second changes.
On the other hand, at times the Office of the United States Trustee disapproved of her reports not
because of inaccuracies but because of differencesin business or legal judgment.

The trustee’ s suspension occurred in April 2000, during the same period she was
developing extensive checklists to enable her to attempt to fix her reporting problems. This
made perfect sense given her recent evaluation from the United States Trustee, Notice at Ex. 1.
Reporting is one of those things that can be corrected through procedures and greater attention to
detail if more serious problems are not involved.

The trustee’ s checklists appear to be comprehensive and well-designed to meet the
United States Trustee's concernsif properly implemented. Among those checklists are a Bank
Reconciliations form that contained tickling, voiding and reconciliation deadlines (Request for
Review at Ex. M-7); a seven-page set of Instructions, Guidelines and Checklist for Preparation
of Trustee's Final Report and Proposed Distribution of Property of the Estate (Request for
Review at Ex. M-8); a TDR Preparation form that required verification that bank statements had
zero balances, that Form 2 had a zero balance, that a TDR report had been run, that the report
had been approved against the distribution, and that all originals were in the file aswell asthe
last bank statement containing the zero balance was initialed and dated both by the preparer and
the reviewer (Request for Review at Ex. M-9); a 180-Day Report Preparaion form that
contained guidelines for accurately completing forms 1, 2, and 3 (Request for Review & Ex. M-
10); afive page set of guidelines to ensure that petitions, schedules, gatements of finandal
affairs, and 341 meeting requirements were complied with (Request for Review at Ex. M-11); a
Monthly Administration form that ensured that all asset cases would have completed bank
reconciliations, that the status of outstanding receivabl es/assets was reviewed, that the status of
closing was reviewed, that the status of outstanding information requests was reviewed, that the
status of professiond activity was reviewed that forms 1 and 2 wererun and their accuracy
reviewed, and time data was input (Request for Review at Ex. M-12); the report contained a
similar checklist for no asset cases (Request for Review at Ex. M-12); aform to be used for the
continuance of 341 meetings and the provision of new dates (Requed for Review at Ex. M-13);
an NDR Submission Protocol that dealt with the submission of documents within 72 hoursof all
341 meetings to the clek, the United States Trustee, and placement in the trustee’ sfile, that
continuances be documented and appropriate forms submitted, and that 341 interrogatories be
adequately accounted for (Request for Review at Ex. M-14); and an Acoounts Receivable
Control Sheet that would provide for each case, the company’ s name, the invoice date, the
invoice number, the invoice amount, the date mailed, the demand letter amount, the amount
collected, the balance due, and appropriate comments and remarks (Request for Review at Ex.
M-15).
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The Review team reviewed older cases during its late-July, 2000 site visit, in most, if not
al, of which the trustee had not used these forms. Notice at Ex. 3. By the time the report was
issued in February 2001, that data were even more outdated. Noticeat 1. Thus, the Notice was
based upon events that occurred before the trustee’ s suspension had ended and did not reflect the
implementation of the trustee’ s corrective procedures®

The record as awhole ind cates that rather than terminating the trustee on such stale data,
it was appropriate to determine whether the trustee’ s new procedures and new personnel could
rectify her reporting problems. In her Response, Sur-reply and other post-Notice filings, the
United States Trustee alleges that inadequate reporting has continued. See, e.9., Response at 5-
12. Thetrustee vigorously deniesthis. See Request for Review at 4-5; Reply at 4-5, 12-16. The
record does not include the underlying documents from the case files that would establish the
existence or the absence of these perceived post-implementation errors, and | cannot determine
from the material before me how significant the trustee’ s post-implementation errors have been.

Based upon the record before me, it appears undisputed that the trustee’ s recordkeeping
was problematic, particularly during the late-1998 and 1999 time period. On the other hand,
there is no evidence her reports were not timely filed, that she lacked adequate internal contrds,
or that her record keeping mistakes placed estate assets at risk. The trugee has implemented
detailed procedures in an effort to correct her record keeping problem. | can identify no reason
why this problem could not be entirely corrected if the trustee exercises diligence. Accordingly,
| determine that it is appropriate to give the trusee alimited opportunity to demonstrate that her
deficiencies have been cured.

It isthe trustee’ s responsibility to submit accurate reports if she wishes to remain on the
panel. The United States Trustee should not have to tolerate mediocrereporting from a trusee
nor should the United States Trustee's staff have to act as a continual proof-reader, bringing
mistakesto atrustee' s attention that the trustee should have caught on her own. At the same
time, the trustee should be made aware of the severity of the reporting problem and the attendant
consequences if the problem is not remedied.

The trustee's next Semi-Annual report will cover the period ending December 31, 2001.
The United States Trustee should review that report, as well as TFRs and TDRs submitted during
the period July 15, 2001 - December 31, 2001. If the United States Trustee finds apparent
mistakes, she should provide the trustee with an opportunity to explan whether those are
mistakes or are the resut of misunderstandings. If, after gathering this data, the United States
Trustee concludes this trustee has submitted reports with (1) material inaccuracies or omissions
that prevent the United States Trustee from accounting for estate assets or transactions, or
determining compliance with applicable statutes, rules, regulations, and guidelines, or (2) an

= Even stale data would justify stern remedial action if the information established loss of,
or asignificant threat to, estate assets. The record here does not establish the existence of 1oss or
significant threat.
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unusually large number of errors requiring correction, and thereby delaying the prompt filing of
TFRsor TDRs, or the review of 180-Day Reports, the United States Trustee may wish to take
additional administrative action, which would then be subject to appropriate administrative
review.?

4. Supervision of Professionals

A trustee’ s assignment of new cases may be suspended or terminated if the trustee
“[f]ail[s] to adequately monitor the work of professionals or others employed by the trustee to
assist in the administration of the case.” 28 C.F.R. 58.6(a)(7). See, e.9., Administrative
Decision 00-0003 (trugee suspended, among other reasons, for pamitting professional to
receive compensation “for work that was apparently not performed and for which she believed
was unnecessary”). In that administrative dedsion, atrustee’ s overuse of associated counsal,
which financially benefitted the trustee at the expense of creditors, formed a principal basis for
non-renewal. Id. The record in that case presented clear evidence of misconduct because the
record before the Director established that the trustee’ s and her associaed law firm's fees had
been reduced by the bankruptcy court in four dfferent cases, upon the motion of the United
States Trustee, as excessive. 1d. The Director found tha “the trustee has employed her own law
firmin every asset case to date, and on average the trustee and her law firm together receive
dlightly more than half (51%) of the average estate, while general unsecured creditors on average
receive only 12%.” Id. Indeed, in one of the four cases in which her fees were reduced, “the
trustee and her law firm appear to have received 76% of the estate's funds on hand.” 1d.

Unlike the facts of Administrative Decision 00-0006, there is no allegation in this case
that the trustee has sought to pay excessive feesto herself or to alaw firm associated with the
trustee. Unlike that decision, there is no evidence in the record that the trustee’ s fees, or those of
associated counsel, have ever been reduced by a court as excessive or as having been sought for
unnecessary services. Indeed, the data appended to the trustee’ s mog recent Performance
Review, Notice at Ex. 1, makes clear that thetrustee’ s distribution tothe trustee and her law firm
were below office andregional averages:

TRUSTEE OFFICE REGION
% Distributed to 4.66% 6.42% 8.57%
Trustee/Trustee's
Firm (for Trustee
Comp. And

Atty/Prof. Fees)

Notice at Ex. 1. Data compiled by the Office of Review and Oversight, Executive Office for

= The trustee’ s reports should not be held to a higher standard than those of other trustees
within her region.
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United States Trustees, for 52 of the trustee’ s cases do not indicate that this trustee’ s fees and
those of her associated firm are excessive in comparison with other trustees’. Thus, unlike
Administrative Decigon 00-0006, there is no evidence in the record that this trustee seeks to
charge excessive fees to the estates she administers.

Nor does the record reflect she distributes excessive payments to other professionals.

TRUSTEE OFFICE REGION
% Distributed to 13.91% 17.50% 12.96%
Professionals (not
including
Trustee/Trustee's

firm)

Id. The Office of Review and Oversight also reports that the trustee’ s returns to unsecured
creditorsin 52 cases were better than office and regional averages. They were slightly below
national averages.

The Notice supported its conclusion this trustee failed to supervise professional s based
upon information obtained during the July 2000, Case Administration Review. Based upon that
review, the United States Trustee identified sx cases in which she believed the trustee had faled
to supervise professionals. Notice at 3-5.

Thefirst was[D2]. The United States Trustee raised two concerns about this case: (i) the
trustee retained alaw firm to file two adversary actions four months before the firm was retained,
and (ii) the trustee used an accountant who had a conflict of interest. | conclude, based upon an
affidavit submitted by the accountant, that the record fails to establish any conflict or other
misconduct on that point.2

=y The parties dispute whether in the [D2] case, the trustee used an accountant to perform
services for her who had represented a creditor and was paid by the creditor. Compare Request
for Review at 14 (noting that “the accountant did not perform work on behalf of” the creditor
(emphasisin original)) with Notice at 4 and Response at 16 (maintaining the position this
accountant had worked for the creditor). After much briefing, an affidavit from the accountant
finally settled the mater. Reply at Ex. 5, In the affidavit, the accountant unambiguoudy stated
“[at notimedid I, or any member of thisfirm perform . . .work on behalf” of the creditor. Id. It
appears the estate lacked assets to pay for the review of certain matters and the creditor allowed
the trustee to use the accountant to confirm the trustee’ s evaluation of the facts of the case.
Indeed, aletter from the accountant to the trustee, which was attached to the United States
Trustee' s Notice, established that at least some of the work done by the accountant was to further
an “investigation of [the debtor] by the Office of the United States Trustee.” Notice at Ex. 3, ex
E. The United States Trustee was aware that work was being performed. See, e.q., Reply at 4.
Although the United States Trustee submitted a* Sur-Reply” to the Reply, dated April 18, 2001,
she does not deny the accuracy of the accountant’ s statements. Sur-Reply at 4.
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Regarding the counsel issue, | agree with the United States Trustee that trustees should
not use counsel beforetheir retention has been authorized by the court. However, the record
does not establish a pattern of this type of conduct. Counsel can be retained nunc pro tunc if
justified by exceptional circumstances. In re Arkansas Co., Inc., 798 F.2d 645, 650 (3¢ Cir.
1986). Inthe[D2] case, the Office of the United States Trustee was “aware of the delay in
retaining counsel” and did not object to the retention.Z Request for Review at 14. The record
before me thus establishes there was no objedion to the retention application, and the court
approved it. In sum, this seemsto have been an isolated event rather than a recurring problem.
See Handbook at 8-21 (noting “some courts permit retroactive or nunc pro tunc orders of
employment in spedal circumstances, but even where permitted, such orders should be rarely
sought.”).

The second allegation arises from [C]. Natice at 4. There, the United States Trustee
alleges that the trustee had counsel send a demand letter to a bank to turnover fundsin the
debtor’s account. 1d. The United States Trugee also concluded the trustee “ compounded” this
failure to supervise by letting the funds remain in the account as of January 11, 2001. 1d.

Regarding the use of counsel to send demand letters, | conclude that the trustee engaged
in no form of serious misconduct. Although trustees should not delegate routine trustee duties,
there may be occasionsin which it is entirely appropriate to ask counsel to send demand letters.
In this case, the record does not establish why the United States Trustee specifically believed the
particular facts of this case made it inappropriate for counsel to send the demand letter. Absent
such information, | cannot conclude the trustee acted inappropriately in that regard.

The trustee in response dso noted that “initial demands for turnover of accounts
receivables’ typically are done by the trustee, who “draft[s], send[s] and track[s] initid accounts
receivable demand letters.” Request for Review at 17. The trustee explained that in those
Instances in which professionals perform the task, “[n]either accountants nor attorneys charge
the estate for ministerial or clerical functions.” Id. | find no fault with such a stated practice.

The United States Trugee also alleges that the trustee’ s failure to properly supervise her
professional in [C] resulted in $865.05 in the debtor’ s bank account not being brought into the
debtor’ s bankruptcy estate, thereby causing aloss. Notice at 3, 4, Ex. 3. It appears from the
record before me that the review team did nat ask the trustee why the $865.05 remained
uncollected. The trustee explains:

“The bank refused demand for turnover withaut a court order. The time and money
involved to file acomplaint, as outlined by Trustee’ s counsel would exceed the recovery.
More importantly, there was some concern that the proceeds of the account were subject

& The record in this case edablishes the trustee met with counsel for the United States
Trustee on January 14, 1998, at the same time she was filing her application to retain the
counsel, and the United States Trustee did not object to the appointment of this counsel.
Compare Request for Review at 14 (discussing January 14, 1998 meeting between trustee and
United States Trustee’ scounsel regarding the retention of this law firm) with Notice at Ex. 3
(noting that trustee' s application to employ was “ dated January 14, 1998").
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to the 363 stipulations that gave automatically deducted membership fees deposited
electronically to the purchaser. Thus there was a distinct possibility that this asset was no
longer property of the estate.”

Reguest for Review at 15. See also Request for Review at Ex. M-20 (evidencing thet aletter
was sent to the bank); and Request for Review at Ex. M-21 (Asset Purchase Agreement). The
trustee further explains that:

“The debtor possessed an operating account and an account for the automatic debit of
membership fees and electronic transfer of said fees. The Asset Purchase Agreement
attached hereto as Exhibit R-8, clearly shows that this account belonged to the
purchaser.”

Request for Review, Ex. M-33.

In response, the United States Trustee contends that the mere possibility that the funds
might not be property of the estate “does not condone [a trustee’s] failure to secure [the] asset”
for the estate. Response at 17. | believe this misperceives the trustee’ s reason for not pursuing
this potential asset. The record indicates that the questionable nature of ownership simply
buttressed the trustee’ s business decision not to pursue the asset because the cost of collection
would exceed its value. Given this, | cannot conclude the trustee acted improperly in
determining that the questionable ownership of the funds further supported her business decision
not to seek to pursue the $865.05.

The United States Trugee next allegesthat in [D], the trustee did not seek to retain an
accountant but neverthel ess used one “to review accounts receivable records.” Noticeat 4. In
response, the trustee explained that “[n]o accountant or other professional was hired in this
matter because the size of the estate was so small, doing so would thwart efforts to producea
return to creditors.” Reguest for Review at 15. The trustee also explained that she personally
analyzed the account receivables and the accountant only corroborated her conclusions. 1d.

| agree with the United Sates Trustee that the appropriate practice isfor atrustee to rely
upon professionals only if the court has appointed them after determining the professional suffers
from no conflict of interest and is disinterested. Although the trusee professes good motivesin
using an unretained professional, and it is not alleged the professional could not have been
appointed, the United Sates Trustee is acting wisely in encouraging this trustee to use only
retained professionals. That said, the record does not establish that the trustee’'s use of
unretained professionals is a pattern of conduct justifying termination; instead this appears to be
an isolated event.

In the fourth case, [B], the United States Trustee alleges afailure to supervise an
auctioneer because the trustee failed to obtain turnover of auction proceeds within the 30 days
required by the United Sates Trustee Handbook and by local policy. Ndtice at 4. In response,
the trustee explained that a delay in obtaining title to one of the auctioned vehicles resulted in
proceeds being held for 41 days. Request for Review at 15-16. The United States Trustee's
Response does not contest this. Response at 12, 16 (discussing other aspects of this case); Sur-
Reply (no discussion of this case); and United States Trustee's letter of May 22, 2001
(discussing other aspeds of this case).
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In the fifth case, [P], the United States Trustee noted that counsel prepared a demand
letter and aTFR inthe case. Noticeat 4. As| discussed above, | conclude having counsel
transmit a demand letter is not inappropriate conduct justifying termination.

Regarding the preparation of the TFR in [P, the trustee argues when “a professional can
demonstrate the need to perform duties normally considered that of the trustee, the involvement
of the professional has been permitted.” Request for Review at 16. This trustee would proceed
at her own risk if she routinely delegated such basic trustee duties to her professionals. See 11
U.S.C. 704 (setting forth trustee duties). A trustee who has counsel perform her duties is subject
to reduced fees, asis he counsel. Moreover, the preparation and filing of afinal report, in
particular, is a core trustee duty, which the trustee should perform without the assistance of
counsel. See, e.q., United States Trustee v. Porter, Wright, Morris & Arthur (In re Knapp Co.)
930 F.2d 311 (4" Cir. 1991)(attorney cannot be compensated for performing ministerial duties of
trustee); United States v. Freeland (In re Spungen) 168 B.R. 373, 377 (N.D. Ind. 1993)(same
noting “if the Trustee can’'t perform the duties of a Trustee with a modicum amount of
proficiency, heis not authorized to be a Trustee.”). A pattern of such conduct would form the
basis for supervisory action by the United States Trustee.

Thefinal case, [G], again involves the use of a professional to send demand |etters.
Notice at 4-5. | have previously addressed that issue. In addition, the United States Trustee
alleges this trustee improperly allowed the demand letters in the [G] case to state that payment
should be made to the accountant rather than the trustee, that the accountant received checks and
forwarded them to the trustee, and the trusteefailed to confirm that al checks were transmitted
by the accountant to the trustee. Noticeat 5. These are more serious charges. In response, the
trustee explained that this was a complex case with “thousands’ of “patential account[s]
receivable.” Request for Review at 16. The trustee explained that “[t]he accountant simply
performed a clerical function” in sending out demand letters by “merging the information
aready in his computer onto ademand letter.” Request for Review & 17. The demand letter
was sent out under the trustee’ s authorized signature on the trustee’ s letterhead. See Request for
Review at Ex. M-23 (sample demand |etter).

Regarding the submission of checks to the accountant rather than thetrustee, the record
establishes this occurred because an associate at the accounting firm made a mistake in asking
that the checks be sent to the accountant rather than the trustee. See Request for Review at Ex.
M-24 (letter from the accountant to the trustee stating “[a]n associate in my firm prior to my
reviewing the document, sent the demand Ietter. | apologize for this. It was an error and notin
accordance with our firm policy. We have dscussed the modification of the demand letter to
require payment sent to you directly rather than my office.”). See also Request for Review at
Ex. M-23 (demand letter in this case on the trustee’ s |etterhead demanding that creditor “ pay
these monies to the order of” the trustee).

In her Request for Review, the trustee explained that all the checks that creditors sent the
accountant as the result of associate’ s mistake were forwarded by the accountant to the trustee
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and the trustee verified receipt. Request for Review at 17.%
In response, the United States Trustee concludes:

“The Trustee is misrepresenting the facts respecting the demand letters sent out by her
professionalsin the case of [G]. The Trustee states that the error was immediately
rectified. The lettersissued by the accountant were dated June 6, 2000 while the | etter
she references reveal s that she spoke with the accountant on July 5, 2000.”

Response at 17.

This response does not rebut the main points the trustee makes: (i) her normal practiceis
to have demand letters sent on her letterhead; (ii) her normal practice is to have checks made
payable to her and sent to her; (iii) in this case, ajunior person at her accountant made a mistake
and sent out erroneous demand letters; (iv) upon discovery, that problem was rectified; (v) dl
checks were forwarded to the trustee; (vi) transfer was verified; and (vii) no estate funds were

lost. | do not find that such a course of condud supports a decision to terminate a trustee’s
eligibility to receive future case assignments®

IV. Conclusion
Based upon my review of the record, including the written submissions of the United
States Trustee and the trusteg, | reverse the United States Trustee' s decision to terminate this

trustee’ s eligibility to receive new chapter 7 cases.

The foregoing conclusions and decisions constitute final agency action in this matter.

z The trustee does not explain, however, how she verified that all checks were forwarded.

& There is one other issue the parties spend considerable time briefing that | will mention.
In the [D], the parties contest whether the trustee worked out an improper carve-out agreement
with a secured creditor, [redacted]. The United States Trustee believes the agreement produced
an undeserved windfdl for unsecured creditars at [redacted] expense. The Office of the United
States Trustee claimed this type of agreement was unprecedented and violated section 724 of the
Code, 11 U.S.C. 724. See Response at 7-12; Sur-reply at 10. The trustee disagreed with the
United States Trustee’ sinterpretation of section 724, and stressed that [redacted] willingly
entered into the agreement. The record before me contains an April 5, 2001 |etter from the
Assistant Counsel of [redacted] who negotiated the settlement with the trustee. Reply at Ex. 13.
In her letter, the Assistant Counsel states the arrangement was not exceptional - in fact, she had
“made such arrangements on [redacted] behalf in the past, and have not been questioned by
anyone from the US Trustee' s office.” Therecord does not reflect why the Office of the United
States Trustee went to unusual efforts to quedion avoluntary settlement in [D]. | find no basis
to support termination on this point based upon the record before me
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Dated: July 24, 2001

MarthaL. Davis

Acting Director

Executive Office for
United States Trustees

21



