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 PRELIMINARY STATEMENT 

James Nicholson perpetrated a years-long fraud against victims he selected for their 

unquestioning trust and lack of sophistication.  Drawn from members of his own extended family 

and others who happened to cross his life’s path, Nicholson’s victims received his personal 

assurances that he could safeguard and grow their typically modest investments with little risk and 

the promise of enormous reward.  But his investment firm—founded immediately after he was 

kicked out of two jobs for misappropriating customers’ funds—was a fraud from its inception, 

funded largely with new investors’ contributions washing out old investors’ exits and with tens of 

millions of stolen dollars funneled into Nicholson’s own pockets. 

On account of the unusually personal nature of Nicholson’s fraud and the devastation it 

wrought on vulnerable victims, this Court sentenced him principally to 40 years’ imprisonment in 

October 2010.  That sentence was five years short of the statutory maximum, a grace that the Court 

said was intended to give Nicholson the chance to finish his life in freedom.  After seeking to avoid 

this sentence through collateral attack and direct appeal, Nicholson now moves for the early 

termination of his sentence and his immediate release.   

Nicholson’s motion fails to provide the “extraordinary and compelling” reasons needed to 

grant early release. But it is extraordinary: it purports to seek Nicholson’s release in “the interests 

of victims.”  Def. Mot. at 5. The bulk of its effort, however, goes to relitigating arguments that 

were made and rejected at Nicholson’s sentencing, on habeas, and on appeal.  The motion should 

be denied. 
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 BACKGROUND 

A.   Offense Conduct 

James Nicholson swindled more than $100 million from victims selected largely for the 

trust they placed in him as a member of his family or social circle. The grift lasted for nearly a 

decade, as Nicholson used new investors’ funds to pay out older investors’ redemption requests. 

Along the way, Nicholson pocketed tens of millions of stolen funds for himself and his immediate 

family’s benefit, converting the hard-earned savings of his victims into beachside mansions and 

private jet travel. 

Nicholson founded Westgate Capital in 1999, and ran the firm for the entirety of its 

fraudulent existence. See PSR ¶¶ 9–10; see also id. ¶ 73 n.2 (noting that after initially denying it 

in his presentence interview, “[t]he defendant has since acknowledged that he began fudging the 

numbers in 1999”).  Nicholson never told his investors that he started Westgate after being fired 

from two consecutive jobs following substantiated allegations of stealing customers’ money and 

lying to cover it up. Nor did Nicholson tell his investors that, because of this prior misconduct, he 

was banned from the securities industry by the NASD and prohibited from holding himself out as 

an investment adviser by the New York Attorney General. See PSR ¶¶ 94–97, 139 & nn.5–7.  

Nicholson never found enduring legitimate success in finance. In his own lawyer’s words, 

Nicholson “had a completely misguided and wrong view of his ability to run a hedge fund . . . 

[A]lmost from the get-go, Your Honor, he was terrible. Investments began losing money. So what 

did he do?  Rather than the right thing, disclosing the losses to investors and making clear what 

happened, he begins . . . a cycle of deceiving the investors as to how their investments were actually 

doing, ultimately starting up new funds, losing more money, and doing it all again and again.”  

Sent’g Tr. 13:15-24. Nicholson’s funds lost money from inception and every year thereafter. See 

Gov’t Sent’g Mem., Dkt. 72 at 7–8. To cover up the losses and induce additional investments, 
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Nicholson distributed false reports and phony account statements. See id. at 5. He told investors 

that his funds’ financials were audited, but the purportedly independent firm was a shell company 

that Nicholson created to perpetuate his fraud. See id. at 5–6.  

Many of Nicholson’s victims fit a particular profile: they put special trust in Nicholson as 

a member of his extended family, and asked him to help grow their modest savings during 

moments of great need. K.F. was just one example of many.1 See Sent’g Tr. 37:7–38:11. In June 

of 2008, K.F.’s 30-year-old husband died in a car accident, leaving her with their two children and 

little more than a $200,000 life insurance payout with which to raise them. Id. She approached 

Nicholson—married to her mother’s cousin—“to put the money in an investment and make sure 

that the children are taken care of,” as her father explained at Nicholson’s sentencing. Id. As K.F. 

wrote to the Court, during an August 2008 phone call, Nicholson “explained he knew exactly what 

to do with the money stating that the investment was 99% guaranteed to make money, and rarely 

ever lost money.”  Dkt. 36-12 at 1–2. In December 2008—four months after taking what he knew 

to be a young widow’s life insurance payment—Nicholson bought a Hamptons mansion for $27 

million. See PSR ¶ 139. Three months later, he was arrested and K.F. found out that the money 

she was counting on to raise her two young children was gone. Outside of his extended family, 

Nicholson found other victims who placed special trust in his assurances that their money would 

be safe in his hands. J.S. was the maid of honor at Nicholson’s wedding. See Sent’g Tr. 51:24-25. 

She invested all of her son’s college fund, and all of her own retirement savings, with Nicholson. 

Id. at 52:1-13. She followed that up with the entirety of her 89-year-old mother’s modest life 

savings. Id. at 52:16–53:6. Nicholson stole it all. As described below, this Court heard dozens and 

 
1 The names of victims referenced in this memorandum appear in full elsewhere on the public 
docket, but are referred to by their initials in this filing to provide a measure of privacy. 
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dozens more stories along similar lines, both in letters and from victims who came to speak at 

Nicholson’s sentencing hearing.  

Nicholson’s scheme took in more than $218 million in cash from deceived investors. See 

Gov’t Sent’g Mem., Dkt. 72 at 6. Nearly half, or 43%, of those funds were used to meet previous 

investors’ redemption requests and perpetuate the fraud. Id. Another third, or 35%, vanished as 

trading losses. Id. More than $36 million of his investors’ money was cruelly converted to his 

personal use, id., fueling a lavish lifestyle of beach houses and private jets underwritten by the 

retirement accounts and college funds of those who trusted him to safeguard their savings.  

B.   Procedural History  

1.   Charges and Conviction 

On April 23, 2009, Nicholson was indicted for securities fraud, investment adviser fraud, 

mail fraud, and structuring of certain bank withdrawals. On December 11, 2009, he pleaded guilty 

to the three fraud counts, pursuant to a plea agreement that carved out a dispute about the loss 

amount attributable to his scheme. 

After his arrest, Nicholson demonstrated an inability or unwillingness to acknowledge the 

full scope of his crimes. During his presentence interview, Nicholson insisted that Westgate was a 

legitimate business for its first five years, only to acknowledge, after being confronted with 

contradictory evidence, “that he began fudging the numbers in 1999,” the firm’s first year.  

PSR at 44–45. Nicholson also wrote self-serving purported apology letters to certain of his victims 

that the Probation Office described as “less than stellar in both understanding and accepting 

responsibility for his wrongful conduct,” id. at 44, and that one victim told this Court reflected 

“the gall of this man,” Sent’g Tr. at 58:1-7. 
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2.   Sentencing 

This Court conducted extensive sentencing proceedings. On May 28, 2010, following an 

evidentiary hearing, the Court found that losses to Nicholson’s investors exceeded $100 million. 

Between March 4 and June 24, 2010, more than one hundred victims sent letters to the Court 

describing the financial, mental, and physical harms they had endured from Nicholson’s crimes. 

See Dkts. 36, 38, 39, 41, 46, 49, 52, 61. Nicholson’s counsel submitted four sentencing 

memoranda, see Dkts. 44, 48, 51, 70, which extensively criticized the loss enhancement in fraud 

cases and sought a sentence “substantially below” the Guidelines range of 360 to 540 months’ 

imprisonment, see Dkt. 70 at 7–13, 16. 

On October 29, 2010, the Court conducted a two-hour sentencing hearing. Nine victims 

attested to their experiences and described the personal nature of Nicholson’s frauds against them 

and their loved ones. See Sent’g Tr. 34:9–68:17. Nicholson’s counsel reiterated the argument that 

“the resulting sentencing guidelines, so driven by that loss number, substantially overstate the 

nature of the conduct.”  Id. at 15:21–23. And Nicholson himself addressed the Court and his 

victims, stating, among other things, that “Westgate Capital did not start with a criminal purpose” 

and “[m]y intentions were good but unfortunately, when we suffered losses, my actions became 

criminal.”  Id. at 69:5–8. 

The Court described at length its decision to impose a 40-year sentence, five years short of 

the statutory maximum that capped the Guidelines range. See Sent’g Tr. 69:14–77:22. After 

analyzing the Section 3553(a) factors, the Court agreed with defense counsel that the Guidelines 

are only “a crude measure” of culpability and acknowledged the impact of a lengthy sentence on 

Nicholson and his family. Id. at 69:15–72:25. The Court also recognized that some victims wished 

to see a maximum 45-year sentence, but stated that it was “resisting that because I think a 40-year 
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sentence allows Mr. Nicholson at least the hope of living the last years of his life as a free man.”  

Id. at 76:2–6. 

C.   Nicholson’s Previous Efforts to Vacate or Reduce His Sentence  

1.   Habeas Petition and Direct Appeal 

In June 2011, Nicholson filed a petition under 28 U.S.C. § 2255 to vacate, set aside, or 

correct his sentence. Nicholson v. United States, 11 Cv. 3835 (RJS), 2014 WL 4693615, at *3 

(S.D.N.Y. Sept. 22, 2014). In denying Nicholson’s petition, this Court noted that “it would have 

imposed the same sentence of forty years’ imprisonment even if counsel had made, and preserved, 

every argument raised in [the habeas petition]. Indeed, the forty-year sentence was not the result 

of a mechanical application of the Guidelines. It was, instead, a careful assessment and balancing 

of the various factors identified by Congress and the Supreme Court as relevant to the calculation 

of a criminal sentence.”  Id. at *10.  

The Second Circuit later affirmed this Court’s sentence and judgment of conviction and its 

denial of Nicholson’s habeas petition. United States v. Nicholson, 638 F. App’x 40 (2d Cir. 2016) 

(summary order). The Circuit reiterated that Nicholson’s 40-year sentence was not a function of 

simple deference to the Guidelines. This Court, it found, “did not rely only on the $100 million 

total loss that triggered Nicholson's Guidelines enhancement, but also on its review of hundreds of 

victims’ letters, and on the in-court statements of nine victims. It was this case-specific information 

that put Nicholson’s crime in context, revealing the identified loss to have been sustained by 

hundreds of individuals of modest means, many of whom lost their life savings.”  Nicholson, 638 

F. App’x at 42.  

2.   Previous Application for a Reduction in Sentence 

Nicholson submitted a letter dated June 19, 2020, to Warden James Petrucci at FCI 

Otisville, “seeking compassionate release in order to provide for my children and care for my 
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mother.”  Ex. A (the “2020 Application”). The 2020 Application described, among other things, 

the Nicholson family’s loss of Nicholson’s father’s public pensions upon his passing, and stated 

that Nicholson’s son’s “ability to pay for college is also in doubt.”  2020 Application at 2. 

Nicholson told Warden Petrucci that his moving for a sentence reduction “would allow me to 

reunite with my children [and] support them financially.”  Id. Nicholson’s 2020 Application also 

repeatedly characterized his crime—stealing more than $100 million from hundreds of vulnerable, 

small-time investors—as “a poor choice . . . not [to] disclose the losses.”  See 2020 Application at 

10; see also id. at 3–4 (describing offense as never “find[ing] the courage to disclose the losses” 

and as “a visceral reaction to Lehman’s undoing”). Nicholson’s 2020 Application was denied on 

July 22, 2020. See Ex. B. According to BOP records, Nicholson never appealed the denial of his 

2020 Application.  

D.   Instant Motion 

Nicholson filed the instant motion for a sentence reduction on June 21, 2023. Dkt. 114.2  

The motion seeks to reduce Nicholson’s sentence from 40 years’ imprisonment to roughly 14.5 

years of time served.3  It advances several overlapping grounds. Nicholson starts by invoking “the 

 
2 In a letter dated July 17, 2023, Nicholson seeks to supplement his motion with reference to Part 
I of the appellant’s brief in United States v. Gonzalez, Second Circuit Case No. 23-6243-cr. (Dkt. 
117). In Gonzalez, the appellant argues that the practice of sitting by designation is unconstitutional 
and that the designation order authorizing the Court to sit in the district court to complete 
unfinished business does not comport with the statute authorizing designation, 28 U.S.C. 291(b). 
This Court recently considered and rejected those arguments in another case. United States v. 
Feagins, 17 Cr. 377 (RJS), 2023 WL 5274670 (S.D.N.Y. Aug. 16, 2023). Just as in Feagins, 
Nicholson’s motion (and the appellant’s brief in Gonzalez) does not cite any authority for the 
proposition that the practice of a circuit court judge sitting by designation in the district court is 
unconstitutional. For the reasons explained in Feagins, the designation orders here are in the 
interest of judicial efficiency and contain a meaningful time limitation, and are in keeping with the 
“longstanding and routine practice in this Circuit.” 2023 WL 5274670, at *1.  
3 Nicholson’s motion states that “his time in custody, accounting for good time credits, is the 
equivalent of 21 years, more than half the term imposed.”  Def. Mot. at 3–4. That is wrong. 
Nicholson has been in custody since on or about February 25, 2009, and has therefore served 
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support of this motion by victims of Mr. Nicholson’s crime,” Def. Mot. at 3, and argues that his 

early release less than halfway through his sentence “would tangibly serve the interests of Mr. 

Nicholson’s victims,” id. at 4. Nicholson next offers his “truly extraordinary” rehabilitation, see 

id.at 9–18, his “background and family support,” see id. at 18–21, “the failing health of his elderly 

mother,” see id. at 21–24, his “custody during the entire sweep of the pandemic,” see id. at 24–25, 

that “fourteen years is not an insignificant sentence,” see id. at 25–30, his “extraordinary 

commitment to paying more restitution,” see id. at 31–32, and “the factors of section 3553(a),” see 

id. at 32–36.  

E.   Current Custody Status 

Nicholson is currently incarcerated at FCI Danbury, and his projected release date is April 

7, 2042. He received at least two doses of the Pfizer vaccine against COVID-19 in April 2021 and 

April 2022. See Ex. C (Nicholson Medical Records) at 55, 151, 153–54. His BOP medical records 

reflect his receipt of medical care for ordinary ailments and certain chronic conditions. See 

generally id.  

 ARGUMENT 

I.   Applicable Law 

As amended by the First Step Act, 18 U.S.C. § 3582 provides that a court “may not modify 

a term of imprisonment once it has been imposed,” except that: 

[T]he court, upon motion of the Director of the Bureau of Prisons, or upon motion of the 
defendant after the defendant has fully exhausted all administrative rights to appeal a 
failure of the Bureau of Prisons to bring a motion on the defendant’s behalf or the lapse of 
30 days from the receipt of such a request by the warden of the defendant’s facility, 

 
approximately 14.5 years in prison. Federal prisoners may earn up to 54 days of good-time credit 
for each year of their sentence imposed by the court. 18 U.S.C. § 3624(b)(1). 14.5 years of time 
served is therefore equivalent to an imposed sentence of 17 years with the receipt of full good-
time credits—far less than half of the 40-year sentence this Court imposed, not “21 years, more 
than half the term imposed,” as Nicholson’s motion wrongly asserts.  
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whichever is earlier, may reduce the term of imprisonment (and may impose a term of 
probation or supervised release with or without conditions that does not exceed the 
unserved portion of the original term of imprisonment), after considering the factors set 
forth in section 3553(a) to the extent that they are applicable, if it finds that . . . 
extraordinary and compelling reasons warrant such a reduction . . . and that such a reduction 
is consistent with applicable policy statements issued by the Sentencing Commission[.] 

18 U.S.C. § 3582(c)(1)(A)(i). Prior to the First Step Act’s amendment of Section 3582, the 

Sentencing Commission promulgated a policy statement on sentence reductions at U.S.S.G. § 

1B1.13. While this policy statement does not bind courts considering motions for sentence 

reductions brought by defendants (as opposed to those brought by the BOP), see United States v. 

Brooker, 976 F.3d 228,   234–36 (2d Cir. 2020), courts may “look[] to § 1B1.13 for guidance in 

the exercise of [their] discretion” while considering “‘the full slate of extraordinary and compelling 

reasons that an imprisoned person might bring before them in motions for compassionate release.’”  

United States v. Rodriguez, 16 Cr. 07 (AJN), 2020 WL 7640539, at *3 (S.D.N.Y. Dec. 23, 2020) 

(quoting Brooker, 976 F.3d at 237). 

If a defendant has exhausted his administrative remedies and properly moves the court for 

early release, he must meet two requirements to qualify for relief. First, the court must find that 

“extraordinary and compelling reasons” warrant a reduction of the original sentence. Id. 

§ 3582(c)(1)(A)(i). Even where this high bar is met, it is just “[t]he threshold question.”  United 

States v. Daugerdas, 613 F. Supp. 3d 807, 809–10 (S.D.N.Y. 2020). The court must next consider 

the factors set forth in 18 U.S.C. § 3553(a) and determine that any reduced term of imprisonment 

would result in a sentence that was sufficient to accomplish the law’s mandate to, among other 

things, “provide just punishment for the offense.”  As the movant, the defendant bears the burden 

of proving that he is entitled to the relief he seeks. See, e.g., United States v. Ebbers, 432 F. Supp. 

3d 421, 426 (S.D.N.Y. 2020) (“The defendant has the burden to show he is entitled to a sentence 

reduction.”). 
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II.   Discussion 

A.   The Court Should Consider, and Deny, Nicholson’s Motion 

On December 20, 2022, Nicholson petitioned Warden J.L. Jamison for a reduction in his 

sentence. See Dkt. 114-1 at 2. On March 24, 2023, 94 days later, Warden Jamison denied 

Nicholson’s administrative petition. See Dkt. 114-1 at 1. According to BOP records, Nicholson 

did not appeal Warden Jamison’s denial.  

In United States v. Samuels, 08 Cr. 789, 2020 WL 7696004 (S.D.N.Y. Dec. 28, 2020), this 

Court held that “a court may only grant a motion for compassionate release if the defendant ‘has 

fully exhausted all administrative rights to appeal a failure of the [BOP] to bring a motion on the 

defendant's behalf’ or waited 30 days from the Warden’s receipt of his request for compassionate 

release without receiving a response.”  Id. at *3 (citing 18 U.S.C. § 3582(c)(1)(A) (second 

emphasis added)). Other courts in this District have held that an inmate may “simply . . . wait 30 

days after serving his petition on the warden of his facility before filing a motion in court.”  United 

States v. Haney, 454 F. Supp. 3d 316, 321 (S.D.N.Y. 2020). The Second Circuit has acknowledged 

these divergent approaches without deciding which one should prevail.  

See United States v. Saladino, 7 F.4th 120, 123–24 (2d Cir. 2021) (comparing Samuels and Haney 

while ultimately holding that exhaustion was waived in that case). No court appears to have 

addressed whether an inmate may move a court for early release when, as here, an inmate did not 

appeal a warden’s denial that came more than 30 days after the inmate’s petition. 

Section 3582(c)(1)(A)’s text, as interpreted by this Court in Samuels, suggests that 

Nicholson became eligible to file his motion in this Court on or after January 19, 2023—30 days 

after his December 20, 2020, administrative petition—because the warden to whom the 

administrative petition was directed did not respond by that date. See 18 U.S.C. § 3582(c)(1)(A) 

(permitting inmate to file motion in court “after the defendant has fully exhausted all 
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administrative rights to appeal a failure of the Bureau of Prisons to bring a motion on the 

defendant’s behalf or the lapse of 30 days from the receipt of such a request by the warden of the 

defendant’s facility, whichever is earlier”); Samuels, 2020 WL 7696004, at *3 (holding that a court 

may consider an inmate’s Section 3582 motion “if the defendant . . . waited 30 days from the 

Warden’s receipt of his request without receiving a response”). 

Accordingly, the Government does not contest Nicholson’s assertion that he “has 

exhausted administrative remedies,” Def. Mot. at 5, even if his reasoning—that “[h]is application 

for administrative compassionate release was made and denied”—is incorrect under this Court’s 

interpretation of Section 3582. See Samuels, 2020 WL 7696004, at *3 (“[A] denial from the 

Warden, alone, is insufficient to establish exhaustion”). Instead, the material fact under Samuels 

appears to be that Nicholson’s application was denied more than 30 days after it was made—that 

is, he “waited 30 days from the Warden’s receipt of his request without receiving a response.”  

Samuels, 2020 WL 7696004, at *3. In all events, as explained below, Nicholson’s application was 

properly denied by the BOP—and should be denied by this Court—because it fails to offer any 

“extraordinary and compelling reasons” to reduce his sentence or explain how the Section 3553(a) 

factors call for his early release.  

B.    Nicholson Provides No Extraordinary and Compelling Reasons for Early Release 

Nicholson divides his argument into eight parts. Four of these appear to be attempts at 

articulating the “extraordinary and compelling reasons” that are necessary (but not sufficient) for 

a court to grant a sentence reduction. None of them, independently or in combination, is either 

extraordinary or compelling. 

First, Nicholson’s motion opens by invoking his victims and claiming their “support.”  Def. 

Mot. at 3. He characterizes his early release as necessary to “help his victims recoup more of their 
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losses,” id., and urges this Court to “yield to the desire of victims to receive more restitution,” id. 

at 6. Nicholson doubles back to this argument in his motion’s seventh part, where he argues that 

being “deeply committed to his restitution order” is “a [c]ompelling [r]eason for a [s]entence 

[r]eduction.”  Def. Mot. at 31. To substantiate the purported support of his victims, Nicholson 

offers letters from nine of them—three of whom are from within his immediate family. See Dkt. 

114-6 (letter from Carl D’Antonio, described here solely as “a victim of Jim’s crime” but identified 

in the PSR as “the defendant’s brother-in-law,” see PSR ¶ 121); Dkt. 114-7 (letter from Donna 

D’Antonio, Nicholson’s sister); Dkt. 114-29 (letter from Frances Sotire, described here solely as 

“one of the victims of Jim’s crime,” but identified in Nicholson’s 2010 sentencing submission as 

his aunt and godmother, see Dkt. 70 at 45). Notably, two of these nine letters from victims 

supporting Nicholson’s early release come from immediate family who wrote in support of 

leniency before this Court sentenced Nicholson in 2010. See Dkt. 70 at 45 (letter from Frances 

Sotire), id. at 47 (letter from Donna D’Antonio). It is understandable, but not extraordinary or 

compelling, that Nicholson’s immediate family urges his release.  

Even setting aside doubts that the six non-family victims who wrote in support of 

Nicholson’s early release are remotely representative of the more than 500 victims in this case, 

Nicholson cites no law (other than “Brooker’s broad sweep,” Def. Mot. at 6) for his proposition 

that early release is justified by his “resolve to help his victims recoup more of their losses” that 

he caused. That absence of authority makes good sense. For one thing, Nicholson’s proposal is 

impractical.  He currently owes more than $123 million in restitution.  His motion does not explain 

how he expects to make a meaningful contribution toward that awesome debt “work[ing] remotely 

from home as a researcher,” see Def. Mot. at 23 n.4, while simultaneously providing his mother 

with “care in most aspects of her daily living,” see id. at 22.  But most fundamentally, Nicholson’s 
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proposal is unjust.  In effect, it calls for Nicholson to buy an early termination of his sentence in 

exchange for giving his victims less than pennies on the more than hundred million dollars he owes 

them.  Nicholson’s argument cynically uses the losses of people he defrauded in service of his own 

interests. He converts an obligation incurred by his crimes (this Court’s restitution order) into a 

purported reason for lenity. The rationale would support the early release of every fraudster who 

had an ongoing legal duty to repay his victims, and who could not satisfy that obligation in whole 

by the forfeiture of his ill-gotten gains. The Court should reject it. 

Second, Nicholson cites his “[f]ull and [c]omplete” rehabilitation. Def. Mot. at 9. Evidence 

of this “truly extraordinary” transformation includes “subject[ing] himself to exhaustive self-

analysis of his own thinking and writing, writing notes and filling binders,” “research[ing] 

numerous ethicists,” and “delv[ing] deeply into the psychology of morality and integrity.” Id. 

Nicholson also describes the educational activities he led and partook in during his incarceration, 

“all on his own time.”  Id. at 10.  

While Nicholson appears to have built a productive life for himself and contributed 

meaningfully to the lives of his fellow inmates, that is one of the ordinary purposes of 

incarceration—not an extraordinary development unforeseeable at sentencing. Indeed, 

Nicholson’s conduct in prison appears to meet this Court’s expectations as set out at sentencing: 

“I also believe,” the Court stated while imposing its 40-year sentence, “that even in prison a person 

can redeem themselves and can restore relationships and make a positive contribution, even in 

prison.”  Sent’g Tr. 76:8–11; see also, e.g., United States v. Saleh, 93 Cr. 181 (WHP), 2020 WL 

3839626, at *4 (S.D.N.Y. July 8, 2020) (denying relief while observing that “every inmate should 

strive for a productive institutional record while incarcerated because that is what is expected”).  
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Third, Nicholson seeks early release to care for his ailing mother. Def. Mot. at 21–24. This 

case is replete with family tragedies—hundreds of them. And Nicholson’s separation from his 

mother during a time of need is surely among those tragedies. But the law recognizes that people 

sentenced to prison for crimes have brought harm not only to their victims but to themselves and 

their families. See, e.g., United States v. John, No. 15 Cr. 208 (CM), 2020 WL 6581217, at *2 

(S.D.N.Y. Nov. 10, 2020) (denying compassionate release and noting that “[b]eing separated from 

your wife and children and unavailable to care for aging parents are but two of the sad and 

inevitable consequences of incarceration”). For this reason, a defendant’s suitability to provide 

care for a loved one is categorically insufficient to justify early release absent a clear demonstration 

of extraordinary facts. Courts “generally require a showing of evidence from several sources 

indicating that the defendant is the only available caregiver for a family member in dire conditions, 

before concluding that an extraordinary and compelling reason has been established.” United 

States v. Lindsey, No. 13 Cr. 271 (LTS), 2021 WL 37688, at *3 (S.D.N.Y. Jan. 4, 2021) (quotation 

marks omitted and emphasis added). Nicholson has not made that showing here. His motion argues 

that he is the “best and most viable option” for his mother’s care, Def. Mot. at 22, but not “the only 

available caregiver,” Lindsey, 2021 WL 37688, at *3. His two siblings—one of whom lives in 

Rockland County near their mother, see Dkt. 114-24 at 1—explain the various impediments to 

their providing their mother’s care, from “affordability,” Def. Mot. at 23, to work-related travel, 

see id. at 22. While it is certainly tragic that Nicholson’s conduct and its consequences have placed 

his family in such a predicament, these are “the inevitable circumstances families face when a 

family member is incarcerated.”  Sanchez, No. 01 Cr. 74 (PAC), 2022 WL 4298694, at *3 

(S.D.N.Y. Sept. 19, 2022) (cleaned up). Nicholson’s argument that he is the “most viable option” 
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fails to meet the high bar necessary for early release as a family member’s “only available 

caregiver,” and should be rejected.  

Fourth, Nicholson invokes the receding COVID-19 pandemic as a purportedly 

extraordinary and compelling reason for his release. See Def. Mot. at 24–25. His argument relies 

exclusively on four cases from 2020, during the height of the pandemic’s pre-vaccine stage. See 

id. But it is 2023, and the same “medical records” that Nicholson says show “he qualifies for 

chronic care” show that he has received that care from his BOP physicians—including at least two 

doses of the vaccine against COVID-19. See generally Ex. C (Nicholson BOP Medical Records); 

id. at 55, 151, 153–54 (vaccination records). Recent authority makes clear that vaccinated 

defendants are unable to rely on the lingering effects of the COVID-19 pandemic as an 

extraordinary and compelling reason for early release. See, e.g., United States v. Lang, 2022 WL 

17819518 (SHS), at *3 (S.D.N.Y. Dec. 20, 2022) (finding that fact that defendant “has received at 

least two doses of the vaccine against COVID-19 . . . weighs against granting release”) (citing 

United States v. Jaber, 2022 WL 35434, at *2 (S.D.N.Y. Jan. 4, 2022); United States v. Jones, 

2021 WL 4120622, at *2 (S.D.N.Y. Sept. 9, 2021) (same). That is true even for vaccinated 

defendants whose other conditions may exacerbate their risks from COVID-19. See, e.g., United 

States v. Rodriguez, 2023 WL 3225021, at *3 (S.D.N.Y. May 3, 2023) (denying release to 

defendant whose “underlying health conditions . . . heighten the risks presented by COVID-19” 

where motion “strikingly ignores a critical fact: [h]e is vaccinated”). And while Nicholson suggests 

that his original sentence should be altered because his incarceration through the pandemic “could 

not have been foreseen,” Def. Mot. at 24, this Court has squarely rejected that argument. See 

Samuels, 2023 WL 5003344, at *3 (“At the time of [the defendant’s] sentencing in 2009, the Court 

was fully aware that [the defendant] would age and that he would likely incur the kinds of physical 
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ailments that often affect inmates, and non-inmates, of advancing years. The conditions described 

by [the defendant] – even in the context of the COVID-19 pandemic – do not alter that 

assessment.”).  

C.   The Section 3553(a) Factors Cannot Justify Nicholson’s Early Release 

Apart from Nicholson’s threshold failure to identify extraordinary and compelling reasons 

for early release, the Section 3553(a) factors counsel against reducing this Court’s original 

sentence. The inquiry in this context is whether the relevant factors “outweigh the ‘extraordinary 

and compelling reasons’ warranting compassionate release”—to the extent there are any (and here, 

there are not)—and “whether compassionate release would undermine the goals of the original 

sentence.”  United States v. Ebbers, 432 F. Supp. 3d 421, 430–31 (S.D.N.Y. 2020). “Court[s] 

should be wary of using [a] motion [for compassionate release] to ‘correct’ the . . . original 

judgment or introduce unprincipled variance into the execution of duly-imposed sentences.”  Id. 

at 430. To the extent Nicholson’s motion addresses the Section 3553(a) factors, it is little more 

than such an effort to relitigate and “correct” this Court’s original judgment.  

First, Nicholson invokes his “background and family support” in a section that focuses 

nearly entirely on facts that were before this Court at Nicholson’s sentencing. See Def. Mot. at 18–

21. Indeed, this Court expressly considered Nicholson’s “background and family support” and 

found they largely aggravated Nicholson’s misconduct: “You are a man who was born to a good 

family, better than a good family. The way they have stood behind you through all of this is 

something that I think is very moving; it really is a tribute to them. But you had all the advantages 

of life. You had family, you had great health, you had a good education, you had intelligence, 

opportunity, good looks, charm, charisma, you had so much. And yet you used many of these 
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qualities to victimize people whose only error in judgment was trusting you.”  Sent’g Tr. 70:23–

71:6.  

Second, Nicholson argues that his 40-year sentence is unfairly disproportionate to those 

received by purportedly comparable criminals. The argument is largely recycled from Nicholson’s 

sentencing and habeas papers. Indeed, his primary points of comparison are Bernard Ebbers 

(sentenced in 2005), see No. 02 Cr. 1144, Dkt. 305 (S.D.N.Y. July 18, 2005), John and Timothy 

Rigas (sentenced in 2005), see No. 02 Cr. 1236, Dkts. 253, 254 (S.D.N.Y. June 27, 2005), Jeffrey 

Skilling (sentenced in 2006), see No. 4:04 Cr. 25, Dkt. 1149 (S.D. Tex. Oct. 23, 2006), and Marc 

Dreier (sentenced in July 2009), see No. 09 Cr. 85, Dkt. 84 (S.D.N.Y. Jul. 17, 2009). See Def. Mot. 

at 26–29. This Court was aware of these precedents at its October 2010 sentencing. It distinguished 

Nicholson’s conduct from other financial fraudsters of the era by noting, among other things, that 

“[t]he victims of these crimes were not banks, they were not large corporations, they were not 

governments, they weren’t institutional investors; these were individuals who basically gave Mr. 

Nicholson everything they had, they entrusted their whole lives to him. They couldn’t diversify; 

they were not sophisticated investors. And it seems very clear that Mr. Nicholson played on those 

relationships and cultivated them, encouraged them, to invest their last pennies with him even 

when it was clear that there was no opportunity for any of that money to be recovered, it was just 

being taken away.”  Sent’g Tr. 71:11–20. To the extent Nicholson offers any novel argument, it 

comes in the form of JSIN data that his motion characterizes as “show[ing] . . . the average length 

of imprisonment imposed for the six defendants similarly-situated to Mr. Nicholson” between 

2017 and 2022. Def. Mot. at 4–5. But JSIN data is far too generalized to fairly characterize as 

identifying “similarly situated” defendants: it “provides cumulative data based on five years of 

sentencing data for offenders sentenced under the same primary guideline, and with the same Final 
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Offense Level and Criminal History Category selected.”  See What Information Does JSIN 

Provide?, https://www.ussc.gov/guidelines/judiciary-sentencing-information. It is neither 

surprising, nor grounds for a revision of this Court’s Section 3553(a) analysis, that Nicholson’s 

sentence is substantially higher than those in the same broad Guideline class. This Court’s sentence 

was imposed after considering “case-specific information that put Nicholson’s crime in context, 

revealing the identified loss to have been sustained by hundreds of individuals of modest means, 

many of whom lost their life savings.”  Nicholson, 638 F. App’x at 42. 

Third, Nicholson relitigates two issues that were considered exhaustively at sentencing, on 

habeas, and on appeal. His motion reiterates criticisms of the loss-amount Guidelines, see Def. 

Mot. at 27, and resurrects the argument that “the stacking of two twenty-year counts of fraud” was 

“a mechanism unique to this case,” id. at 30. It is beyond dispute that this Court’s original sentence 

was imposed in consideration of factors going far beyond the dollar amount of the loss. See, e.g., 

Nicholson, 2014 WL 4693615, at *10 (“[T]he forty-year sentence was not the result of a 

mechanical application of the Guidelines. It was, instead, a careful assessment and balancing of 

the various factors identified by Congress and the Supreme Court as relevant to the calculation of 

a criminal sentence.”). Indeed, to the extent the loss amount is a poor proxy for culpability in this 

case, it is because the dollar amount understates the harm wrought by a criminal who stole, among 

many other things, a young widow’s life insurance payout and the life savings of elderly retirees.  

See Sent’g Tr. 72:20-24 (“The dollar amount doesn’t do justice to loss. It’s a crude measure, it 

really is. But in this case, I don’t know that it’s an overstated measure, I really don’t. I’ve looked 

at these victim statements.”) And both this Court and the Second Circuit swiftly dispatched with 

Nicholson’s argument that his two fraud counts were somehow improperly “stacked.”  See, e.g., 
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Nicholson, 638 F. App’x at 41 (describing this argument as “foreclosed by precedent” (citing 

United States v. Reed, 639 F.2d 896, 905 (2d Cir. 1981)). 

Fourth, Nicholson boldly proclaims that “[t]here is zero chance of [him] reoffending,” Def. 

Mot. at 33, and that “[n]othing about this case or [his] history suggests that he would be a danger 

to the community,” id. at 32.  But Nicholson was a recidivist when this case began: when he 

founded Westgate, he had already been banned from the securities industry by its self-regulatory 

body and prohibited from acting as an investment adviser in New York for similar wrongdoing 

(that is, theft of customer funds and efforts to obscure that conduct). See PSR ¶¶ 94–97, 139 & 

nn.5–7.   

Finally, elements of Nicholson’s instant and preceding applications for early release call 

into question his acceptance of responsibility to a degree that should separately foreclose the relief 

he seeks.  His own letter to the Court, submitted just two months ago, remarkably reframes his 

decade-long fraud as a failure to “disclose the initial loss,” anchoring his culpability “[i]n 

September of 2008, when Lehman Brothers declared bankruptcy and Westgate Capital suffered 

devastating losses.”  Dkt. 114-4 at 1.  This narrative is as fantastical in 2023 as it was in 2010, 

when the Government’s sentencing memorandum provided detailed data illustrating “that 

Nicholson fraudulently inflated the Funds’ trading returns from the inception of Westgate Capital 

to its conclusion,” and “that Nicholson lied to investors . . . and misappropriated investor money, 

prior to May 2000 as well.”  Dkt. 72 at 7 & n.3.  Nicholson’s June 2023 letter to the Court also 

highlights his “apology letters to every shareholder,” Dkt. 114-4 at 2—missives that were largely 

received with outrage by victims who viewed them as shirking responsibility.  See, e.g.,  

Andrew Tangel, ‘An insulting apology’; Ex-fund manager’s letters from jail enrage victims, 

Herald News (Mar. 24, 2010), at A10 (“Nicholson seems to confine the fraud to late 2008, when 
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the investment bank Lehman Brothers Holdings Inc. collapsed, sending financial markets into a 

tailspin. . . . Another Westgate investor, a woman in her 60s who lives in New York state, said the 

letter she received from Nicholson ‘scared’ her. ‘It made sick inside,’ said the woman. ‘Here I was 

dealing with all of this, and then I get this.’ The woman cried during an interview and asked that 

her name not be used. ‘This was for his own personal redemption,’ she went on, so he ‘can feel 

like a good person.’”).   

In his June 2020 application for early release, Nicholson’s failure to accept responsibility 

for the full scope of his crimes was equally plain.  He described the entirety of his crime as “a 

visceral reaction to Lehman’s undoing,” and reduced his theft of millions of dollars of retail 

investors’ funds as never “find[ing] the courage to disclose the losses.”  Ex. A, 2020 Application 

at 3–4.  And Nicholson suggested this Court’s sentence was distorted by contemporaneous events.  

See id. at 11 (“I was sentenced in the midst of the credit crisis, which many believe caused me to 

be given an excess sentence.”).  What Nicholson described in his 2020 Application as not “liv[ing] 

up to my own ideals,” id. at 4, and “[his] balance [getting] out of kilter,” id. at 5, was, in fact, one 

of the most personal and intimate financial frauds in American history.   

Nicholson’s doubtful understanding of the full scope of his responsibility is further reason 

to deny his motion.  See United States v. Nunez, No. 10 Cr. 392 (CS), 2023 WL 1470502, at *1 

n.1 (S.D.N.Y. Feb. 2, 2023) (denying early release because, among other things, the Court 

“doubt[ed] that he has genuinely come to terms with his conduct and fully accepted 

responsibility”). 

  



21 

 CONCLUSION 

For the reasons set forth above, Nicholson’s motion for early release should be denied. 

 
Dated: New York, New York 
  September 6, 2023 
 
      
      Respectfully submitted, 
 
      DAMIAN WILLIAMS 
      United States Attorney 
     
 

By:                    /s/                               .  
Justin Horton 

      Assistant United States Attorney 
      (212) 637-2276 
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