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UNITED	STATES	DISTRICT	COURT	
MIDDLE	DISTRICT	OF	FLORIDA	

JACKSONVILLE	DIVISION	
	
	
UNITED	STATES	OF	AMERICA	
ex	rel.	Shawn	Pelletier,	
	
	 Plaintiff,	
	
v.	 	 	 	 	 	 	 Case	No.		3:11‐cv‐00587‐TJC‐MCR	
	 	
Liberty	Ambulance	Service,	Inc.	
	 	 	 	 	 	 	
	 Defendant.	
																																																														/	 	 	
	

UNITED	STATES’	COMPLAINT	IN	INTERVENTION	

	 Having	been	defrauded	by	millions	of	dollars	in	medically	unnecessary	ambulance	

transports	and	transports	obtained	by	virtue	of	illegal	kickbacks	by	Defendant	Liberty	

Ambulance	Service,	Inc.	(“Liberty	Ambulance”),	the	United	States	of	America	(“United	

States”	or	“Government”)	brings	this	action	pursuant	to	the	False	Claims	Act	(“FCA”),	31	

U.S.C.	§	3729,	et	seq,	and	the	Anti‐Kickback	Statute,	42	U.S.C.	§	1320a‐7b(b).		As	explained	

below,	the	Defendant	had	a	practice	and	policy	of	submitting	false	claims	to	the	

government	for	ambulance	transports	that	were	either	medically	unnecessary	or	were	

upcoded	to	a	higher	level	of	reimbursement.		Moreover,	Liberty	Ambulance	routinely	

submitted	false	statements	in	the	form	of	ambulance	run	reports	to	support	these	claims.		

These	statements	were	false	because	they	did	not	accurately	reflect	the	patient’s	condition.		

To	be	sure,	these	statements	were	not	mere	negligence.		Instead,	Liberty	Ambulance	

coached	its	employees	to	only	include	key	words	that	would	justify	reimbursement	and	to	

omit	words	that	would	make	reimbursement	less	likely.			
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Further,	as	explained	below,	Liberty	Ambulance	induced	considerable	business	

through	the	offering	of	illegal	kickbacks.		This	remuneration	–	discounts	offered	to	private	

payors,	but	not	the	federal	government	–	caused	the	federal	government	to	pay	out	millions	

in	claims	that	were	tainted	by	kickbacks.		Because	the	Defendant	caused	the	submission	of	

false	claims	in	violation	of	the	FCA	and	the	Anti‐Kickback	Statute	and	because	the	

Defendant	was	unjustly	enriched,	the	United	States	brings	forth	the	current	suit.			

I.				NATURE	OF	ACTION	
	

1.	 The	United	States	brings	this	action	to	recover	treble	damages	and	civil	

penalties	under	the	FCA	and	the	Anti‐Kickback	Statute	to	recover	damages	and	other	

monetary	relief	under	the	common	law	or	equitable	theories	of	unjust	enrichment	and	

payment	by	mistake.	

2.	 The	United	States	bases	its	claims	on	Defendant	submitting	and	causing	to	be	

submitted	false	or	fraudulent	claims	to	federal	health	care	programs	in	violation	of	31	

U.S.C.	§§	3729(a)(1),	3729(a)(1)(A),	and	3729(a)(1)(B)	and	in	violation	of	42	U.S.C.	§	

1320a‐7b(b).		

3.	 Within	the	time	frames	detailed	below	(namely	from	approximately	

September	1,	2005	until	present),	Defendant	knowingly	submitted,	or	caused	to	be	

submitted,	thousands	of	false	claims	to	Medicare	and	TRICARE	for	reimbursement	which	

resulted	in	millions	of	dollars	of	reimbursement	that	would	not	have	been	paid	but	for	

Defendant’s	misconduct.			

II.	 JURISDICTION	AND	VENUE	

4.	 This	Court	has	jurisdiction	over	the	subject	matter	of	this	action	pursuant	to	

28	U.S.C.	§§	1331,	1345.			
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5.	 This	Court	may	exercise	personal	jurisdiction	over	Defendant	pursuant	to	31	

U.S.C.	§	3732(a)	and	because	Defendant	resides	and	transacts	business	in	the	Middle	

District	of	Florida.	

6.			 Venue	is	proper	in	the	Middle	District	of	Florida	under	31	U.S.C.	§	3732	and	

28	U.S.C.	§	1391(b)	and	(c)	because	Defendant	resides	and	transacts	business	in	this	

District.		

III.			 PARTIES	

7.	 The	United	States	brings	this	action	on	behalf	of:	1)	the	Department	of	Health	

and	Human	Services	(“HHS”)	and	the	Centers	for	Medicare	&	Medicaid	Services	(“CMS”),	

which	administers	the	Medicare	program;	2)	the	Department	of	Defense’s	TRICARE	

Management	Activity	(“TRICARE”)	and	3)	the	Office	of	Personnel	Management’s	Federal	

Employee	Health	Benefit	Program	(“FEHBP”).	

8.	 Shawn	Pelletier	(“Relator”)	is	a	resident	of	Jacksonville,	Florida.		He	was	

employed	by	Liberty	Ambulance	as	an	Emergency	Medical	Technician	(“EMT”)	from	

approximately	2006	until	2008.		In	September	2011,	Relator	filed	an	action	alleging	

violations	of	the	FCA	on	behalf	of	himself	and	the	United	States	pursuant	to	the	qui	tam	

provisions	of	the	FCA,	31	U.S.C.	§	3730(b)(1).	 	

9.	 Defendant	Liberty	Ambulance	Service,	Inc.	is	a	Jacksonville‐based	company	

that	provides	emergency	and	non‐emergency	medical	transport	service.		It	has	been	a	

Florida	corporation	since	February	20,	1981.		Since	2009,	Liberty	Ambulance	has	

submitted	more	than	136,000	claims	to	the	Medicare	program	alone	and	has	received	

almost	$15	million	in	reimbursement.			
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IV.	MEDICAL	BACKGROUDND	REGARDING	AMBULANCE	TRANSPORTS	

10.			 Medicare	pays	for	emergency	and	nonemergency	ambulance	services	when	a	

beneficiary’s	medical	condition	at	the	time	of	transport	is	such	that	other	means	of	

transportation,	such	as	taxi,	private	car,	wheelchair	van,	or	other	type	of	vehicle,	is	

contraindicated	(i.e.,	would	endanger	the	beneficiary’s	medical	condition).		Medicare	does	

not	cover	means	of	transport	other	than	ambulance.		

11.		 An	emergency	transport	is	one	provided	after	the	sudden	onset	of	a	medical	

condition	that	manifests	itself	with	acute	symptoms	of	such	severity	that	the	absence	of	

immediate	medical	attention	could	reasonably	be	expected	to:	(a)	Place	the	patient’s	health	

in	serious	jeopardy,	(b)	Result	in	serious	impairment	of	bodily	functions,	or	(c)	Result	in	

serious	dysfunction	of	any	bodily	organ.	

12.		 Symptoms	or	conditions	that	may	warrant	an	emergency	ambulance	

transport	include,	but	are	not	limited	to:		severe	pain	or	hemorrhage;	unconsciousness	or	

shock;	injuries	requiring	immobilization	of	the	patient;	patient	needs	to	be	restrained	to	

keep	from	hurting	himself	or	others;	patient	requires	oxygen	or	other	skilled	medical	

treatment	during	transportation;	and	suspicion	that	the	patient	is	experiencing	a	stroke	or	

myocardial	infarction.		

13.		 Nonemergency	transportation	by	ambulance	is	appropriate	when	a	patient	is	

bed‐confined	AND	his/her	condition	is	such	that	other	methods	of	transportation	are	

contraindicated;	OR	if	the	patient’s	condition,	regardless	of	bed‐confinement,	is	such	that	

transportation	by	ambulance	is	medically	required	(e.g.,	the	patient	is	combative	and	a	

danger	to	himself	or	others).	
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14.		 While	bed‐confinement	is	an	important	factor	to	determine	the	

appropriateness	of	nonemergency	ambulance	transports,	bed‐confinement	alone	is	neither	

sufficient	nor	necessary	to	determine	the	coverage	for	Medicare’s	ambulance	benefits.	

15.		 To	be	considered	bed‐confined,	the	patient	must	meet	all	three	of	the	

following	criteria:	(a)	Be	unable	to	get	up	from	bed	without	assistance,	(b)	Be	unable	to	

ambulate,	and	(c)	Be	unable	to	sit	in	a	chair	or	wheelchair.	

16.		 While	program	requirements	determine	whether	Medicare	will	pay	for	an	

ambulance	transport,	the	level	of	service	required	by	the	patient’s	condition	determines	

the	amount	paid	for	a	transport.		As	discussed	below,	Medicare	only	pays	for	the	level	of	

service	deemed	medically	necessary.	

17.		 Medicare	pays	for	different	levels	of	ambulance	services.	These	service	levels	

include	Basic	Life	Support	(BLS),	Advanced	Life	Support	(ALS),	and	Specialty	Care	

Transport	(SCT),	among	others.	

18.		 These	levels	of	service	are	differentiated	by	the	qualifications	and	training	of	

the	crew	and	the	equipment	and	supplies	available	on	a	vehicle	that	allows	for	treatment	of	

more	complex	medical	conditions.	

19.		 For	example,	to	provide	an	ALS‐level	service,	an	ambulance	must	be	

equipped	with	specialized	equipment,	such	as	defibrillators	and	pulmonary/cardiac	

monitors	and	certain	medications.	Another	distinction	between	ALS	and	BLS	is	the	

personnel	that	staff	the	ambulance.	

20.		 Providers	of	ambulance	services	submit	claims	for	payment	to	carriers	or	

fiscal	intermediaries.	Independent	ambulance	suppliers	bill	carriers	on	the	uniform	

Medicare	billing	form,	the	Centers	for	Medicare	&	Medicaid	Services	(CMS)	1500.	
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21.		 Ambulance	suppliers	are	not	required	to	submit	additional	documentation	

for	billing	purposes.	However,	Medicare	rules	require	ambulance	suppliers	to	retain	

appropriate	documentation	that	contains	information	about	the	personnel	involved	in	the	

transport	and	the	patient’s	condition,	and	to	obtain	a	PCS	for	nonemergency	transports.	

These	documents	must	be	kept	on	file	and	made	available	for	contractor	review	if	

requested.	

V.		THE	LAW	

	 A.		 The	False	Claims	Act	

22.	 The	False	Claims	Act	provides	for	the	award	of	treble	damages	and	civil	

penalties	for,	inter	alia,	knowingly	causing	the	submission	of	false	or	fraudulent	claims	for	

payment	to	the	United	States	Government.		31	U.S.C.	§	3729(a)(1).	

23.	 The	FCA	provides,	in	pertinent	part,	that:	

(a)(1)	knowingly	presents,	or	causes	to	be	presented,	to	an	
officer	or	employee	of	the	United	States	Government	or	a	
member	of	the	Armed	Forces	of	the	United	States	a	false	or	
fraudulent	claim	for	payment	or	approval;	
	
(a)(1)(A)	knowingly	presents,	or	causes	to	be	presented,	a	
false	or	fraudulent	claim	for	payment	or	approval;		
	
(a)(1)(B)	knowingly	makes,	uses,	or	causes	to	be	made	or	used,	
a	false	record	or	statement	material	to	a	false	or	fraudulent	
claim;	.	.	;	

	
*		*		*	
	

is	liable	to	the	United	States	Government	for	a	civil	penalty	of	
not	less	than	$[5,500]	and	not	more	than	$[11,000],	.	.	.	plus	3	
times	the	amount	of	damages	which	the	Government	sustains	
because	of	the	act	of	that	person.	.	.	.	
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31	U.S.C.	§	3729.1		For	purposes	of	the	False	Claims	Act,	
	

	the	terms	“knowing”	and	“knowingly”	mean	that	a	person,	
with	respect	to	information	(1)	has	actual	knowledge	of	the	
information;	(2)	acts	in	deliberate	ignorance	of	the	truth	or	
falsity	of	the	information;	or	(3)	acts	in	reckless	disregard	of	
the	truth	or	falsity	of	the	information,	
	
and	no	proof	of	specific	intent	to	defraud	is	required.	

	
31	U.S.C.	§	3729(b)	(1986).	

VI.			 THE	MEDICARE	PROGRAM	

24.	 In	1965,	Congress	enacted	Title	XVIII	of	the	Social	Security	Act,	42	U.S.C.		

§	1395	et	seq.,	known	as	the	Medicare	program.			Entitlement	to	Medicare	is	based	on	age,	

disability,	or	affliction	with	end‐stage	renal	disease.		See	42	U.S.C.	§§	426,	426A.		Medicare	is	

administered	by	CMS,	which	is	part	of	HHS.		At	all	times	relevant	to	this	complaint,	CMS	

contracted	with	private	contractors	referred	to	as	“fiscal	intermediaries,”	“carriers,”	and	

“Medicare	Administrative	Contractors,”	to	act	as	agents	in	reviewing	and	paying	claims	

submitted	by	healthcare	providers.			See	42	U.S.C.	§	1395h;	42	C.F.R.	§§	421.3,	421.100.	

25.	 To	participate	in	the	Medicare	program,	health	care	providers	enter	into	

agreements	with	HHS‐CMS	in	which	the	provider	agrees	to	conform	to	all	applicable	

statutory	and	regulatory	requirements	for	reimbursement	from	Medicare,	including	the	

provisions	of	Section	1862	of	the	Social	Security	Act	and	Title	42	of	the	Code	of	Federal	

Regulations.		Among	the	legal	obligations	of	participating	providers	is	the	requirement	not	

                                                           
1		The	False	Claims	Act	was	amended	pursuant	to	Public	Law	111‐21,	the	Fraud	
Enforcement	and	Recovery	Act	of	2009	(“FERA”),	enacted	May	20,	2009.		Given	the	nature	
of	the	claims	at	issue,	Section	3279(a)(1)	of	the	statute	prior	to	FERA,	and	as	amended	in	
1986,	and	Section	3729(a)(1)(A)	are	both	applicable	here.		Section	3729(a)(1)	applies	to	
conduct	before	FERA	was	enacted,	and	section	3729(a)(1)(A)	applies	to	conduct	after	
FERA	was	enacted.		Section	3729(a)(1)(B)	was	formerly	Section	3729(a)(2),	and	is	
applicable	to	all	claims	in	this	case	by	virtue	of	Section	4(f)	of	FERA.		
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to	make	false	statements	or	misrepresentations	of	material	facts	concerning	payment	

requests.		See	42	C.F.R.	§§	1320a‐7b(a)(1)‐(2),	413.24(f)(4)(iv),	1001.101(a)(1);	42	U.S.C.	§	

1320a‐7b(a)(1)‐(2).			

A.			 Submitting	Claims	for	Reimbursement	

26.	 For	outpatient	treatment,	all	Medicare	reimbursement	is	subject	to	Part	B.		

See	42	U.S.C.	§§	1395j‐1395w‐4.		Ambulance	transports	are	included	in	the	definition	of	

“medical	and	other	health	services”	for	purposes	of	Medicare	Part	B	coverage.		See	42	C.F.R.	

§	410.10(e).			

27.		 To	obtain	Medicare	reimbursement	pursuant	to	Part	B,	providers	submit	

claims	using	forms	known	as	CMS	1500s.		Among	the	information	the	provider	includes	on	

a	CMS	1500	form	are	certain	five‐digit	codes,	known	as	Current	Procedural	Terminology,	or	

CPT	codes,	that	identify	the	services	rendered	and	for	which	reimbursement	is	sought.			

28.	 Services	are	excluded	from	coverage	under	Medicare	Part	B	if	they	are	“not	

reasonable	and	necessary	for	the	diagnosis	or	treatment	of	illness	or	injury	or	to	improve	

the	functioning	of	a	malformed	body	member[.]”		42	U.S.C.	§	1395y(a)(1)(A).	

29.		 Any	provider	seeking	Medicare	reimbursement	through	Part	B	must	certify	

on	a	CMS	Form	1500	that	“the	services	shown	on	this	form	were	medically	indicated	and	

necessary	for	the	health	of	the	patient	and	were	personally	furnished	by	me	or	were	

furnished	incident	to	my	professional	service	by	my	employee	under	my	immediate	

personal	supervision.”	

30.	 Medicare	further	prescribes	certain	basic	record‐keeping	requirements.		42	§	

C.F.R.	410.32(d).		Specifically,	the	supervising	physician	or	the	organization	billing	

Medicare	must	maintain	documents	showing	“accurate	processing”	of	the	medical	services	
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billed.		Id.		If	the	physician	or	organization	does	not	have	adequate	documentation	showing	

the	procedure	at	issue,	Medicare	deems	that	service	to	be	non‐medically	necessary	and	per	

se	unreasonable.		See	42	§	C.F.R.	410.32(d)(3)(ii).	

B.			 Anti‐Kickback	Statute	Compliance		

31.		 Through	the	passage	of	the	Anti‐Kickback	Statute,	Congress	has	prohibited	

the	knowing	inducement	of	referrals	through	any	remuneration.		42	U.S.C.	§	1320a‐7b(b).			

32.		 Health	and	Human	Services	(HHS)	has	previously	opined	that	a	company	

runs	afoul	of	the	Anti‐Kickback	Statute	when	a	company	both	offers	a	discount	to	one	payor	

but	that	same	discount	is	not	offered	to	Medicare	or	Medicaid	and	when	that	discount	is	

used	as	an	inducement	to	receive	access	to	a	provider’s	Medicare	or	Medicaid	population.		

See	Exhibit	A,	Health	and	Human	Services	Advisory	Opinion	99‐13.			

33.		 Advisory	Opinion	99‐13	generally	stands	for	the	proposition	that,	while	

discounts	are	potentially	permissible	under	an	Anti‐Kickback	Statute	safe	harbor,	the	safe	

harbor	provision	will	not	be	triggered	if	the	price	reduction	is	offered	to	one	payor	but	not	

offered	to	Medicare	or	Medicaid.		See	generally	id.	

34.		 The	Advisory	Opinion	noted	that	the	size	or	structure	of	the	discount	was	not	

“determinative	of	an	AKS	violation.”	Id.		Rather,	“the	appropriate	question	to	ask	is	whether	

the	discount	–	regardless	of	its	size	or	structure	–	is	tied	or	linked	directly	or	indirectly	to	

referrals	of	other	Federal	health	care	program	business.”		

35.		 Companies	that	offer	a	discount	to	one	payor	–	but	not	to	Medicare	or	

Medicaid	–	and	do	so	with	the	intent	of	generating	additional	business	from	the	Medicare	

or	Medicaid	programs	run	afoul	of	the	Anti‐Kickback	Statute.			
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VII.	 THE	TRICARE	PROGRAM	

36.		 TRICARE	is	a	managed	health	care	program	established	by	the	Department	of	

Defense.		10	U.S.C.	§§	1071‐1110.		TRICARE	provides	health	care	benefits	to	eligible	

beneficiaries,	which	include,	among	others,	active	duty	service	members,	retired	service	

members,	and	their	dependents.	

37.		 For	purposes	of	the	TRICARE	program,	Liberty	Ambulance	is	considered	a	

“corporate	services	provider.”		See	32	C.F.R.	§	199.6(f)(1)(i).	

38.		 The	regulatory	authority	establishing	the	TRICARE	program	delegated	to	its	

director	or	designee	the	authority	to	develop	additional	regulatory	requirements	for	

program	participants.		See	32	C.F.R.	§	199.6(f)(1)(iv)(A).	

39.	 TRICARE	does	not	cover	services	performed	at	a	“corporate	services	

provider”	if	the	provider	does	not	meet	the	Medicare	conditions	of	participation	or	

conditions	of	coverage	for	substantially	comparable	services.		See	id.,	at	(II)(C)(7).				

	

VIII.	 FEDERAL	EMPLOYEES’	HEALTH	BENEFITS	PROGRAM	

40.		 In	contrast	to	Medicare	and	TRICARE,	the	Federal	Employees’	Health	Benefit	

(FEHB)	Program	contracts	with	private	health	plans	to	deliver	health	benefits	to	federal	

employees.		5	U.S.C.	§§	8902‐8903.		Providers	submit	claims	to	these	private	health	plans,	

most	of	which	then	seek	and	receive	reimbursement	dollar	for	dollar	from	the	trust	fund	

maintained	for	the		FEHB	Program	as	part	of	the	U.S.	Treasury.		5	U.S.C.	§	8906.			

41.			 Each	of	the	various	private	FEHB	Program	plans	will	reject	claims	for	

services	that	are	not	medically	necessary	or	not	required	to	meet	accepted	standards	of	
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care.		For	example,	the	2011	Blue	Cross	and	Blue	Shield	Service	Benefit	Plan	cautioned	that	

claims	were	"payable	only	when	we	determine	they	are	medically	necessary."	

	

VIII.		 DEFENDANT’S	FRAUDULENT	CONDUCT		

	 A.	 Defendant	Knowingly	Submitted	False	Claims	to	the	Government	
	

42.		 Beginning	in	September	2005	–	and	continuing	to	the	present	–	the	

Defendant	has	either	knowingly,	reckless,	or	as	a	product	of	deliberate	ignorance,	

submitted	false	claims	to	the	federal	government	for	payment.			

43.		 Despite	the	program	requirement	that	patients	be	transported	by	ambulance	

only	when	every	other	means	of	transport	is	contraindicated,	Liberty	Ambulance	routinely	

transported	patients	that	could	travel	by	other	means.			

44.		 To	this	end,	Relator	Pelletier	has	provided	sworn	testimony	that	he	routinely	

transported	patients	that	could	ambulate,	travel	by	private	vehicle,	or	travel	by	wheelchair.		

See	Exhibit	B,	Sworn	Statement	of	Shawn	Pelletier.		Relator	Pelletier	bases	these	statements	

based	on	his	own	personal	observation.		

45.		 According	to	Relator	Pelletier’s	sworn	testimony,	“nine	times	out	of	ten”	

Liberty	Ambulance	patients	would	lack	the	need	to	be	transported	by	ambulance.		See	id.	at	

7.			

46.		 Relator	Pelletier	was	also	instructed,	on	his	first	day	on	the	job,	that	if	Liberty	

Ambulance	did	not	“get	paid,	you	don’t	get	paid.”		Id.			

47.		 Relator	Pelletier	also	indicated	that	his	training	was	different	than	his	read	of	

the	Center	for	Medicare	and	Medicaid	Services	(CMS)	regulations	for	ambulance	transports.		

Id.	at	8.			
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48.		 Relator	Pelletier	further	indicated	that	the	majority	of	patients	that	he	

transported	could	walk,	talk,	were	coherent,	and	were	alert	and	oriented.		Id.		He	indicated	

that	he	transported	“hundreds”	of	patients	that	did	indeed	ambulate	to	the	ambulance.		Id.	

at	9.			

49.		 These	directions	to	transport	ambulatory	patients	–	and	then	bill	Medicare	–	

came	from	the	top	of	Liberty	Ambulance’s	chain	of	command.		Captain	Barefoot	would	not	

allow	employees	to	pick	up	their	paychecks	until	they	had	altered	their	run	report	to	make	

sure	it	was	eligible	for	reimbursement.		Id.	at	10.			

50.		 Despite	these	patients’	condition,	Mr.	Pelletier	–	on	behalf	of	Liberty	

Ambulance	–	transported	these	patients.		In	turn,	Liberty	Ambulance	submitted	claims	for	

reimbursement	for	these	patients.			

51.		 Relator	Pelletier	has	stated	that	the	primary	source	of	abuse	was	

transporting	patients	to	dialysis	facilities	as	these	twice	or	three	times	a	week	trips	would	

be	high‐revenue	generating	tools	for	the	ambulance	company.		These	patients	often	lacked	

any	need	for	ambulance	transport.			

52.		 Another	former	employee	–	Andrew	Ratliff	–	has	provided	sworn	testimony	

that,	while	he	was	told	never	to	lie	on	his	run	reports,	he	was	also	instructed	to	“write	the	

report	so	[Liberty]	get[s]	paid.”		See	Exhibit	C,	Sworn	Statement	of	Andrew	Ratliff	at	6.			

53.		 Mr.	Ratliff	also	testified	that	he	was	“instructed	to	write	the	report	[so	that]	

no	patient	ever	walks”	and	that	“[n]ever	write	ambulatory	in	your	report.”		Id.	at	6‐7.		

54.		 Another	employee	–	Robert	Brian	Brown	–	has	provided	sworn	testimony	

that	he	was	instructed	to	document	patient’s	conditions,	but	those	reports	would	be	alerted	
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if	they	were	phrased	in	such	a	manner	so	that	they	could	not	get	reimbursed.		See	Exhibit	D,	

Sworn	Statement	of	Robert	Brown	at	4.			

55.		 Mr.	Brown	also	corroborated	the	statements	that	paychecks	were	withheld	

until	run	reports	were	alerted	so	as	to	justify	reimbursement.		See	id.	at	6‐7.			

56.		 Moreover,	former	dispatcher	Amanda	Strickland	testified	that	she	regularly	

instructed	crews	to	alter	their	run	reports	so	as	to	justify	Medicare	reimbursement.		See	

Exhibit	E,	Sworn	Statement	of	Amanda	Strickland	at	10‐12.			

57.		 For	example,	if	a	crew	called	and	said	a	patient	was	ambulatory,	Ms.	

Strickland	testified	that	she	would	tell	the	crew	to	“[j]ust	put	that	you	found	the	patient	

laying	there	and	that	you	just	transferred	the	patient	over	to	the	stretcher.		Don’t	put	all	the	

other	information.”		Id.	at	11‐12.		She	learned	to	instruct	crews	this	way	due	to	direction	

from	her	bosses.	

 	 B.	 Defendant	Knew	of	These	Falsely	Submitted	Claims		
	
58.		 Defendant	was	not	only	acutely	aware	that	false	claims	were	being	

submitted,	but	also	directed	that	these	false	claims	be	submitted	so	as	to	maximize	

reimbursement.			

59.		 Beginning	sometime	before	2008	and	continuing	to	present,	Liberty	

Ambulance	trained	its	employees	to	falsify	ambulance	run	reports	so	as	to	guarantee	

reimbursement	–	even	when	these	transports	were	medically	unnecessary.			

60.		 As	part	of	this	training,	Liberty	Ambulance	created	a	fifteen	page	“Run	Report	

Training	Course”	manual.		See	Exhibit	F,	Liberty	Ambulance	Run	Report	Training	Course	

Manual.	
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61.			 The	manual	begins	by	discussing	the	tension	between	the	operations	staff	

(the	ambulances)	and	the	billing	office.		The	manual	starts	on	page	2	with	an	axiomatic	

maxim	that	“[o]perations	cannot	upgrade	their	equipment	and	get	new	ambulances	if	the	

billing	office	can’t	collect	on	the	transports.		The	billing	office	can’t	get	the	carriers	to	

reimburse	the	claim	if	they	don’t	have	the	necessary	information.		Neither	side	can	justify	

pay	raises	without	income	from	the	service.”		Id.	at	2.		

62.		 Pages	3	through	8	of	this	manual	provide	an	instruction	to	all	new	staff	on	

phrases	to	avoid,	phrases	to	use,	and	concepts	to	watch	out	for,	so	as	to	maximize	the	

likelihood	of	reimbursement.			

63.		 On	page	8,	Liberty	Ambulance	“strongly	suggest[s]	that	[crews]	use	these	

wordings	when	writing	your	run	reports.”		Liberty	Ambulance	then	states	words	and	

combinations	of	words	that	“have,	in	the	past,	proven	successful	in	aiding	claims	

successfully	through	the	payment	process.”		Id.	at	8.			

64.		 Employees	of	Liberty	Ambulance	saw	these	types	of	words	and	phrases	as	

directives	and	understood	that	these	phrases	were	to	be	used,	regardless	of	the	patient’s	

true	condition.			

65.		 Continuing	in	the	manual,	Liberty	Ambulance	instructed	its	employees	to	

“NEVER	write	‘patient	ambulated	to	stretcher’	or	‘patient	was	sitting	in	wheelchair.’”		

Id.	at	12	(emphasis	in	original).		Continuing,	the	manual	notes	that	“while	this	information	

may	be	pertinent	information	on	scene	before	a	trip	to	the	ER,	it	is	immaterial	information	

on	other	types	of	transports.”		Id.			
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66.		 This	type	of	directive	–	to	leave	out	relevant	information	because	it	might	

undermine	the	likelihood	of	reimbursement	–	resulted	in	a	culture	of	Liberty	knowingly	

submitting	false	statements	to	justify	medically	unnecessary	ambulance	transports.			

67.		 In	addition	to	a	training	manual,	Liberty	had	other	specific	guidance	that	

instructed	employees	to	not	include	information	that	would	undermine	their	efforts	to	

receive	reimbursement.			

68.		 For	example,	an	undated	memo	from	Captain	Barefoot	to	all	staff	instructed	

employees	that	Liberty	was	having	trouble	with	reimbursement.		To	cure	this	problem,	

Captain	Barefoot	instructed	crews	to	“OMIT	ALL	POSITIVE	FINDINGS	(Just	don’t	write	

them.)”		See	Exhibit	G,	Memo	from	Captain	Barefoot	to	All	Staff.			

69.		 Captain	Barefoot	further	suggested	that	the	reason	to	justify	ambulance	

reimbursement	was	often	found	in	the	patient’s	past	history,	if	not	in	the	patient’s	current	

condition.			

70.		 This	directive	resulted	in	Liberty	Ambulance	staff	omitting	relevant	

information,	submitting	claims	that	were	not	medically	necessary,	and	using	past	–	and	not	

current	–	medical	history	to	justify	reimbursement.			

 C.	 Defendant’s	Run	Reports	Constitute	False	Statements	

71.		 Plaintiff	has	examined	400	randomly	selected	patient	run	reports	from	

Liberty	Ambulance.		A	review	of	these	run	reports	reveals	that	these	reports	constitute	

false	statements	and	that	false	claims	were,	in	turn,	submitted	to	the	government	for	

payment.			

72.		 Many	of	the	run	reports	lacked	even	basic	indicia	of	medical	necessity.		

Furthermore,	the	majority	of	these	run	reports	all	had	the	same	“buzz	words”	and	same	
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generic	descriptions	of	ambulance	transport.		These	reports	largely	omitted	issues	of	

ambulatory	status	but	did	almost	uniformly	state	that	“patient	was	sheeted	to	stretcher.”			

73.		 For	example,	Liberty	Ambulance	transported	patient	S.L.	on	November	24,	

2010.		L.P.	was	transported	by	Liberty	Ambulance	from	Memorial	Hospital	to	Life	Care	

Jacksonville,	a	long‐term	care	facility.	

74.		 Despite	the	fact	that	S.L.	was	a	“walk‐in”	patient	at	Memorial	Hospital,	and	

despite	the	fact	that	he	was	healthy	enough	to	be	discharged,	Liberty	Ambulance	

transported	this	patient	–	and	billed	the	government	–	via	ambulance.			

75.		 In	its	record	documenting	the	need	for	ambulance	transport,	Liberty	noted	

that	the	patient	“has	foot	wounds,”	“was	transferred	to	stretched	and	secured	with	all	belts	

and	side	bars.”		The	record	also	noted	that	the	patient	was	“transported	and	monitored	en	

route.”	

76.		 This	record	is	a	false	statement	as	it	is	inconsistent	with	S.L.’s	underlying	

medical	records	and	it	inaccurately	describes	the	patient’s	condition.			

77.		 As	another	example,	Liberty	Ambulance	transported	patient	G.F.	on	March	

13,	2007.		The	stated	need	for	such	a	transport	was	apparently	because	the	patient	was	

“bed	confined.”		Liberty	Ambulance	justified	this	transport	by	noting	that	the	patient	was	

“transferred	to	transport	where	vitals	were	taken	and	maintained.”			

78.		 Despite	suggesting	that	the	patient	was	bed	confined	and	needed	to	be	

sheeted	via	stretcher,	Liberty	Ambulance	conceded	in	its	own	run	report	that	the	“patient	

was	found	sitting	upright	in	chair”	–	a	phrase	that	directly	contradicts	the	bed‐bound	status	

and	the	need	for	the	patient	to	be	transported	by	ambulance.			
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79.		 These	examples	are	but	two	of	a	much	more	systematic	scheme	to	defraud	

the	government	by	transporting	patients	unnecessarily.			

80.			 Apart	from	these	“buzz	words,”	a	medical	expert	has	reviewed	these	400	run	

reports.		He	has	noted	that	many	of	these	files	are	false	and	suggest	that	Liberty	had	a	

policy	of	deliberately	submitting	false	claims	to	the	government.	

81.		 Many	of	the	run	reports	were	unnecessarily	coded	at	the	Advanced	Life	

Support	level,	rather	than	Basic	Life	Support	level.		Based	on	his	review	of	the	run	reports	

submitted	by	Liberty,	he	has	concluded	that	29%	of	the	ALS	Non‐Emergency	runs	lacked	a	

necessary	ALS	assessment	or	intervention	and	27%	of	the	ALS	Emergency	runs	lacked	a	

necessary	ALS	assessment	or	intervention.		These	transports	should,	accordingly,	have	

been	billed	as	BLS	transports.			

82.		 Further,	apart	from	upcoding	from	BLS	to	ALS,	the	Plaintiff’s	medical	expert	

has	reviewed	Liberty’s	ambulance	run	reports	and	has	determined	that,	based	on	Liberty’s	

own	representations,	many	(29%)	of	the	run	reports	lack	the	basic	indicia	of	medical	

necessity.			

83.			 For	example,	on	December	7,	2011,	Liberty	Ambulance	transported	patient	

B.P.	from	Orange	Park	Medical	Center	to	Consulate	Health	Care	–	a	transport	of	1.4	miles.		

In	all,	the	actual	travel	time	was	5	minutes.		

84.		 Based	on	this	transport,	Liberty	identified	that	Orange	Park	Medical	Center	

dispatched	Liberty	to	pick	up	a	“sick	person”	who	had	a	“fever.”		When	the	crew	arrived,	

B.P.	was	found	to	be	fully	alert/oriented,	times	three,	had	a	full	15	on	the	Glasgow	Coma	

Scale,	and	her	vital	signs	were	well	within	limits.	
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85.		 When	Liberty	employees	arrived	at	OPMC,	B.P.	was	lying	in	a	bed	at	the	

hospital.		Liberty’s	employees	reportedly	had	the	patient	“walk[]	to	the	stretcher	with	crew	

assistance”	and	secured	her	to	the	stretcher	with	“all	safety	restraints.”		After	making	the	

five	minute	transport,	Liberty’s	employees	assisted	B.P.	in	“walk[ing]	to	hospital	type	bed.”	

86.		 Given	these	circumstances,	there	is	no	reason	for	ambulance	transport.		Yet,	

Liberty	billed	Medicare	$500	for	this	transport	and	received	$168	in	reimbursement.	

87.		 Similarly,	on	March	18,	2006,	Liberty	transported	patient	M.P.	to	and	from	

his	assisted	living	facility	to	receive	dialysis	at	the	Mayo	Clinic.		The	transport	was	less	than	

1	mile	and	apparently	took	two	minutes.			

88.		 M.P.	apparently	suffered	from	end	stage	renal	disease	and	needed	dialysis	

treatment	multiple	times	per	week.	

89.		 When	Liberty’s	EMT	arrived	to	transport	M.P.	they	found	him	to	be	“verbal,	

responsive,	not	confused	.	.	.	and	well	kept.”		M.P.	was	apparently	sitting	in	a	wheelchair	at	

the	time	of	transport,	as	the	run	report	indicates	that	the	patient	was	transferred	from	his	

wheelchair	to	a	stretcher.		

90.		 According	to	the	run	report,	at	no	point	did	the	patient	express	any	“pain,	

difficulty	breathing	or	discomfort.”	Again,	there	is	no	medical	necessity	for	this	transport.	

 D.	 Defendant	Intentionally	Violated	Anti‐Kickback	Statute	

91.		 Apart	from	submitting	false	claims	to	the	government,	Liberty	Ambulance	

has	engaged	in	a	systematic	kickback	scheme	to	further	maximize	its	reimbursement	from	

the	federal	government.	

92.		 Liberty	Ambulance	has	a	policy	and	practice	of	offering	commercially	

unreasonable	rates	to	private	payors	–	such	as	hospitals,	nursing	homes,	and	the	like	–	but	

Case 3:11-cv-00587-TJC-MCR   Document 39   Filed 06/12/15   Page 18 of 25 PageID 166



 
      19 

not	offering	these	same	discounts	and	rates	to	the	government.		Liberty	Ambulance	offers	

these	discounts	to	private	payors	so	that	these	payors	will	then	provide	Liberty	Ambulance	

with	exclusive	access	to	the	payors’	federal	government	subsidized	patient	population.			

93.		 By	way	of	one	example,	Liberty	Ambulance	offered	extremely	discounted	

rates	to	a	local	Jacksonville	hospital	–	Memorial	Hospital	–	in	2009	in	order	to	gain	that	

hospital’s	business.		See	Exhibit	H,	2009	Fee	Schedule	to	Memorial	Hospital.			

94.		 This	fee	schedule,	among	other	things,	offered	Memorial	Hospital	a	“flat	rate”	

for	transports	between	Memorial	Hospital	and	Specialty	Hospital.		Further,	Liberty	

Ambulance	offered	to	not	bill	any	“indigent	discharges”	to	Memorial	Hospital	–	or	any	of	its	

sister	companies.		See	id.			

95.		 Liberty	Ambulance	never	offered	the	federal	government	any	of	these	flat	

rates	nor	write‐offs	for	indigent	patients.			

96.		 The	rationale	for	offering	these	discounted	rates	to	Memorial	Hospital	was	to	

create	an	exclusive	arrangement	wherein	Liberty	Ambulance	would	transport	all	patients	

from	Memorial	Hospital	–	both	private	pay	patients	and	patients	whose	bill	was	being	paid	

by	the	federal	government.			

97.		 Liberty	Ambulance’s	peers	could	not	offer	these	rates	as	these	rates	were	

below	the	fair	market	value	and	were	commercially	unreasonable.		See	generally	Exhibit	I,	

Century	Letter	to	Memorial	Hospital;	see	also	Exhibit	J,	Declaration	of	Marsha	Morrell..				

98.		 As	further	testament	to	the	commercial	unreasonableness	of	these	rates,	

Liberty	Ambulance	itself	conceded	that	it	was	losing	money	–	almost	$1,000	per	day	–	from	

these	rates	and	this	loss	could	only	be	“offset”	by	obtaining	transports	for	other	patients;	
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e.g.,	other	Medicare	patients.		See	Exhibit	K,	October	24,	2013	Email	from	Dwayne	Perkins	

to	Eleanor	Lynch.	

99.		 Memorial	Hospital	was	not	unique	in	receiving	these	benefits	that	were	not	

available	to	federal	payors.		Liberty	offered	similar	discounts	to	other	non‐federal	payors.			

100.		 By	offering	these	commercially	unreasonable	discounts	to	private	payors,	

and	not	to	the	federally	subsidized	healthcare	programs,	Liberty	Ambulance	intentionally	

offered	a	kickback	–	a	commercially	unreasonable	discount	–	in	order	to	maximize	its	

referral	of	federal	beneficiaries.		This	conduct	violates	the	Anti‐Kickback	Statute.			

101.		 In	all,	through	the	efforts	of	Liberty	Ambulance,	more	than	$28	million	in	

claims	were	submitted	to	the	federal	healthcare	programs.		The	vast	majority	of	these	

claims	were	medically	unnecessary,	predicated	on	false	statements,	and	should	not	have	

been	reimbursable.			

FIRST	CAUSE	OF	ACTION	

(False	Claims	Act:	Presentation	of	False	Claims)	
(31	U.S.C.	§	3729(a)(1)	and	(a)(1)(A))	

	
102.	 The	United	States	repeats	and	realleges	the	preceding	paragraphs	as	if	fully	

set	forth	herein.			

103.		 Defendant	Liberty	Ambulance	knowingly	presented	and	caused	to	be	

presented	false	or	fraudulent	claims	for	payment	or	approval	to	the	United	States	by	

submitting	claims	for	ambulance	transports	that	were	ineligible	for	payment.			 	

104.		 By	virtue	of	the	false	or	fraudulent	claims	that	defendant	made	and/or	

caused	to	be	made,	the	United	States	suffered	damages	and	therefore	is	entitled	to	treble	

damages	under	the	False	Claims	Act,	to	be	determined	at	trial,	plus	civil	penalties	of	not	

less	than	$5,500	and	up	to	$11,000	for	each	violation.	
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SECOND	CAUSE	OF	ACTION	

(False	Claims	Act:	Presentation	of	False	Statements	to	Get	False	Claims	Paid)	
(31	U.S.C.	§	3729(a)(1)(B))	

	
105.		 The	United	States	repeats	and	realleges	the	preceding	paragraphs	as	if	fully	

set	forth	herein.	

106.		 Defendant	Liberty	Ambulance	knowingly	made,	used,	or	caused	to	be	made	

or	used	false	records	or	statements	to	get	false	or	fraudulent	claims	paid	by	the	United	

States	for	ambulance	transports	that	were	ineligible	for	payment.			 	

107.	 By	virtue	of	the	false	or	fraudulent	claims	that	Defendant	made	and/or	

caused	to	be	made,	the	United	States	suffered	damages	and	therefore	is	entitled	to	treble	

damages	under	the	False	Claims	Act,	to	be	determined	at	trial,	plus	civil	penalties	of	not	

less	than	$5,500	and	up	to	$11,000	for	each	violation.	

THIRD	CAUSE	OF	ACTION	
	

(Unjust	Enrichment)	
	

108.	 The	United	States	repeats	and	realleges	the	preceding	paragraphs	as	if	fully	

set	forth	herein.			

109.	 The	United	States	claims	the	recovery	of	all	monies	by	which	Defendant	has	

been	unjustly	enriched.		

110.	 As	a	consequence	of	the	acts	set	forth	above,	Defendant	was	unjustly	

enriched	at	the	expense	of	the	United	States	in	an	amount	to	be	determined	which,	under	

the	circumstances,	in	equity	and	good	conscience	should	be	returned	to	the	United	States.	

FOURTH	CAUSE	OF	ACTION	

(Payment	by	Mistake)	
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111.	 The	United	States	repeats	and	realleges	the	preceding	paragraphs	as	if	fully	

set	forth	herein.			

112.	 The	United	States	claims	the	recovery	of	all	monies	by	which	Liberty	

Ambulance	has	been	paid	by	mistake.		

113.	 As	a	consequence	of	the	acts	set	forth	above,	Liberty	Ambulance	was	paid	by	

mistake	at	the	expense	of	the	United	States	in	an	amount	to	be	determined	which,	under	

the	circumstances,	in	equity	and	good	conscience,	should	be	returned	to	the	United	States.	

FIFTH	CAUSE	OF	ACTION	

(Violation	of	Anti‐Kickback	Statute)	
(42	U.S.C.	§	1320a‐7b(b))	

	
114.	 The	United	States	repeats	and	realleges	paragraphs	90	through	100	as	if	fully	

set	forth	herein.			

115.		 As	a	consequence	of	the	acts	set	forth	above,	Liberty	Ambulance	violated	the	

Anti‐Kickback	Statute	by	intentionally	offering	discounts	to	certain	payors	but	not	offering	

the	same	discounts	to	the	federal	government	subsidized	healthcare	programs.			

116.		 The	United	States	claims	the	recovery	of	all	monies	by	which	Liberty	

Ambulance	has	been	paid	by	virtue	of	this	inappropriate	kickback	scheme,	as	well	as	treble	

damages	and	civil	penalties	of	not	less	than	$5,500	and	up	to	$11,000	for	each	violation..	

	

PRAYER	FOR	RELIEF	

	 WHEREFORE,	the	United	States	demands	and	prays	that	judgment	be	entered	in	its	

favor	against	Defendant	as	follows:	
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I.	 On	the	First	Count	under	the	False	Claims	Act,	for	the	amount	of	the	United	

States’	damages,	trebled	as	required	by	law,	and	such	civil	penalties	as	are	required	by	law,	

together	with	all	such	further	relief	as	may	be	just	and	proper.		

II.		 On	the	Second	Count	under	the	False	Claims	Act,	for	the	amount	of	the	United	

States’	damages,	trebled	as	required	by	law,	and	such	civil	penalties	as	are	required	by	law,	

together	with	all	such	further	relief	as	may	be	just	and	proper.	

III.		 On	the	Third	Count	for	unjust	enrichment,	for	the	damages	sustained	and/or	

amounts	by	which	Defendant	were	unjustly	enriched	or	by	which	Defendant	retained	

illegally	obtained	monies,	plus	interest,	costs,	and	expenses,	and	for	all	such	further	relief	

as	may	be	just	and	proper.	

V.	 On	the	Fourth	Count	for	payment	by	mistake,	for	the	damages	sustained	

and/or	amounts	by	which	Defendant	was	paid	by	mistake	or	by	which	Defendant	retained	

illegally	obtained	monies,	plus	interest,	costs,	and	expenses,	and	for	all	such	further	relief	

as	may	be	just	and	proper.	

VI.	 On	the	Fifth	Count	for	violations	of	the	Anti‐Kickback	Statute,	for	the	

damages	sustained	and/or	amounts	by	which	Defendant	was	paid	by	virtue	of	improper	

remuneration	(e.g.,	commercially	unreasonable	discounts)	or	by	which	Defendant	retained	

illegally	obtained	monies,	plus	interest,	costs,	and	expenses,	and	for	all	such	further	relief	

as	may	be	just	and	proper.	
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DEMAND	FOR	JURY	TRIAL	

	 The	United	States	demands	a	jury	trial	in	this	case.	

Respectfully	submitted,	
	

A.	LEE	BENTLEY	
United	States	Attorney	 	

	 	
	
/s/	Jason	Mehta																												
JASON	PAUL	MEHTA	
Assistant	United	States	Attorney	 	
USA	Number	#142	
300	North	Hogan	Street,	Suite	700	
Jacksonville,	Florida	32202	
Telephone:		(904)	301‐6300	
Facsimile:			(904)	301‐6310	
Jason.Mehta@usdoj.gov	
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CERTIFICATE	OF	SERVICE	
	

	 I	hereby	certify	that	on	June	12,	2015,	I	caused	a	true	and	accurate	copy	of	the	
foregoing	to	be	filed	using	the	Court’s	CM/ECF	system.		As	well,	a	copy	of	this	complaint	
will	be	served	on	the	defendant	Liberty	Ambulance	Service.			
	
	
	

/s/	Jason	Mehta																												
JASON	PAUL	MEHTA	
Assistant	United	States	Attorney	 	 	
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[We redact certain identifying information and certain potentially privileged, confidential, or 
proprietary information associated with the individual or entity, unless otherwise approved by the 
requester.] 

Issued: November 30, 1999 
Posted: December 7, 1999 

[name and address redacted] 

Re: OIG Advisory Opinion No. 99-13

Dear [name redacted]: 

We are writing in response to your request for an advisory opinion regarding certain arrangements for 
discounted pathology services provided to physicians (the "Proposed Arrangement"). You have asked 
whether the Proposed Arrangement would result in prohibited remuneration under the anti-kickback 
statute, section 1128B(b) of the Social Security Act (the "Act") or would constitute grounds for the 
imposition of sanctions under the anti-kickback statute, section 1128B(b) of the Act, the exclusion 
authority related to kickbacks, section 1128(b)(7) of the Act, or the civil monetary penalty provision for 
kickbacks, section 1128A(a)(7) of the Act. In addition, you have asked whether the Proposed 
Arrangement would constitute grounds for a permissive exclusion for charging Medicare or Medicaid 
substantially in excess of the usual charges, section 1128(b)(6)(A) of the Act. 

In issuing this opinion, we have relied solely on the facts and information presented to us. We have not 
undertaken an independent investigation of such information. This opinion is limited to the facts 
presented. If material facts have not been disclosed or have been misrepresented, this opinion is without 
force and effect. 

Based on the facts certified in your request for an advisory opinion, we conclude that the Proposed 
Arrangement might constitute prohibited remuneration under the anti-kickback statute if the requisite 
intent to induce referrals of Federal health care program business were present and might be subject to 
sanctions arising under sections 1128B(b), 1128(b)(7), and 1128A(a)(7) of the Act, as well as grounds 
for a permissive exclusion under section 1128(b)(6)(A) of the Act. 

This opinion may not be relied on by any person other than the addressee and is further qualified as set 
out in Part IV below and in 42 C.F.R. Part 1008. 

I.     FACTUAL BACKGROUND

A. [Company A]

Company A is a State X professional corporation with three shareholders, all of whom are specialists in 
pathology and are licensed to practice medicine in State X. Company A employs five pathologists and 
fourteen technicians. It provides pathology services (including clinical and anatomic pathology services)
(1) to five hospitals, as well as to the patients of physicians in private practice. 

B. Billing Procedures

Company A has several billing methodologies depending upon the payor. For Federal health care 
program patients, Company A bills its charges to the government payor and bills the patients for any 
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applicable copayments or deductibles. 

For non-Federal health care program patients, referring physicians have two payment options. One 
option is for Company A to bill its charges directly to the applicable third-party payor, and bill the 
patients for any copayments or deductibles. The alternative is for Company A to bill the physicians for 
the pathology services and accept that payment as payment in full. The physicians then bill the third-
party payors and patients for the purchased pathology services. This option is commonly referred to as 
"account billing". 

Under its account billing arrangements, Company A has traditionally offered physicians a discount off 
its usual charges which reflects the cost savings it realizes. Company A generates a single monthly 
statement to the referring physician who is required to pay on a prompt basis. Company A has 
represented that an account billing arrangement saves time and expense because: (i) claims are not 
submitted to a wide range of payors; (ii) Company A need not consider the claims submission criteria of 
the various payors; and (iii) Company A is not responsible for determining and collecting applicable 
copayments and deductibles owed by the patients. In addition, Company A realizes a better collection 
rate under account billing. Most physicians who have an account billing arrangement with Company A 
refer virtually all of their patients to Company A, whether the patients' specimens are covered under the 
account billing arrangement or are directly billed to the Federal health care programs.(2)

C. The Proposed Arrangement

Under the Proposed Arrangement, Company A will offer its account billing customers discounts that are 
greater than its cost savings, in order to match the prices of its competitors. Some of the discounted 
charges will be below the actual cost of providing the pathology services. In addition, Company A's 
profit margin for the non-Federal health care program business under the Proposed Arrangement would 
be less than the profit margin on the services that it bills directly to Federal health care programs. The 
discount will not be conditioned upon the physicians sending Company A its Federal health care 
program business. However, Company A has assumed that the physicians receiving discounts under the 
Proposed Arrangement will send virtually all of their patients to Company A. If Company A does not 
match the discounts of its competitors, Company A has represented that it will lose both the account 
billing business and the Federal health care program business of those clients. 

II. LEGAL ANALYSIS

A. The Anti-Kickback Statute

The anti-kickback statute makes it a criminal offense knowingly and wilfully to offer, pay, solicit, or 
receive any remuneration to induce referrals of items or services reimbursable by Federal health care 
programs. See section 1128B(b) of the Act. Where remuneration is paid purposefully to induce referrals 
of items or services paid for by a Federal health care program, the anti-kickback statute is violated. By 
its terms, the statute ascribes liability to parties on both sides of an impermissible "kickback" 
transaction. For purposes of the anti-kickback statute, "remuneration" includes the transfer of anything 
of value, in cash or in-kind, directly or indirectly, covertly or overtly. 

The statute has been interpreted to cover any arrangement where one purpose of the remuneration is to 
obtain money for referral of services or to induce further referrals. United States v. Kats, 871 F.2d 105 
(9th Cir. 1989); United States v. Greber, 760 F.2d 68 (3d Cir.), cert. denied, 474 U.S. 988 (1985). 
Violation of the statute constitutes a felony punishable by a maximum fine of $25,000, imprisonment up 
to five years or both. Conviction will also lead to automatic exclusion from Federal health care 
programs, including Medicare and Medicaid. This Office may also initiate administrative proceedings to 
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exclude persons from Federal health care programs or to impose civil monetary penalties for fraud, 
kickbacks, and other prohibited activities under sections 1128(b)(7) and 1128A(a)(7) of the Act.(3)

1. Special Fraud Alert Relating to Arrangements for the Provision of Clinical Laboratory Services

In 1994, we issued a Special Fraud Alert describing certain laboratory practices that implicated the anti-
kickback statute. The Special Fraud Alert set forth our analysis that when a laboratory offers or gives to 
a referral source anything of value for less than fair market value, an inference may be made that the 
thing of value is offered to induce the referral of business. Specifically, we gave the example of 
laboratories waiving charges for laboratory tests to physicians for managed care patients, in order to 
retain the high-paying non-managed care business. In that example, the free laboratory services for 
managed care patients could be a kickback between the laboratory and the physician for the fee-for-
service patients. 

2. The Discount Exception and Safe Harbor

The anti-kickback statute contains a statutory exception for "a discount or other reduction in price 
obtained by a provider of services or other entity under a Federal health care program if the reduction in 
price is properly disclosed and appropriately reflected in the costs claimed or charges made by the 
provider or entity under a Federal health care program." Section 1128B(b)(3)(A) of the Act. This 
discount exception reflects the intent of Congress to encourage price competition that benefits the 
Medicare and Medicaid programs. The Department of Health and Human Services has published 
regulations implementing this discount "safe harbor" exception. See 42 C.F.R. § 1001.952(h). 

To determine whether Company A's proposed discount practice implicates the anti-kickback statute, we 
must determine whether the Proposed Arrangement fits within the discount safe harbor. We conclude 
that the Proposed Arrangement does not fit within the safe harbor. The statutory exception for discounts, 
as implemented by the regulatory safe harbor, does not protect price reductions -- like those at issue here 
-- offered to one payor but not offered to Medicare or Medicaid. See 42 C.F.R. § 1001.952(h)(3)(iii). 

Specifically, the preamble to the discount safe harbor illustrated the potential problem with laboratory 
price reductions: 

[W]e are aware of cases where laboratories offer a discount to physicians who then bill the 
patient, but do not offer the same discount to the Medicare program. In some of these cases, 
the discount offered to the physician is explicitly conditioned on the physician's referral of 
all of his or her laboratory business. Such a "discount" does not benefit Medicare, and is 
therefore inconsistent with the statutory intent for discounts to be reported to the programs 
with costs and charges reduced appropriately to reflect the discounts. 56 Fed. Reg. 35977 
(July 29, 1991). 

Such price reductions create a risk that a laboratory may be offering remuneration in the form of 
discounts on business for which the purchaser pays the laboratory, in exchange for the opportunity to 
service and bill for higher paying Federal health care program business reimbursed directly by the 
program to the laboratory. In such circumstances, neither Medicare nor Medicaid benefits from the 
discount; to the contrary, Medicare and Medicaid may, in effect, subsidize the other payor's discounted 
rates. Moreover, laboratories may have an incentive to engage in abusive billing practices to recoup 
losses on the discounted business. Accordingly, the Proposed Arrangement does not fit in the discount 
safe harbor. 
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Having concluded that the Proposed Arrangement does not fit in the safe harbor, we must consider 
whether the discount arrangement between Company A and physicians utilizing account billing under 
the Proposed Arrangement may involve illegal remuneration to the physicians for their referrals of 
Federal health care program business not covered by the account billing arrangement and not subject to 
the discount. We conclude that it may. 

The circumstances surrounding the Proposed Arrangement suggest that a nexus may exist between the 
discount to the physicians for non-Federal health care program business and referrals of Federal health 
care program business. First, the physicians are in a position to direct a significant amount of Federal 
health care program business to Company A that is not covered by the account billing component of the 
Proposed Arrangement. Second, both parties have obvious motives for agreeing to trade business: the 
physicians have the opportunity to make a larger profit on the non-Federal health care program business, 
and Company A is able to secure profitable Federal health care program business in a highly competitive 
market. Third, Company A has represented that it is likely that physicians who have account billing 
arrangements with Company A will refer Federal health care program business to Company A as a 
matter of practical convenience. 

In evaluating whether an improper nexus exists between a discount and referrals of Federal business in a 
particular arrangement, neither the size nor structure of the discount is determinative of an anti-kickback 
violation. Rather, the appropriate question to ask is whether the discount -- regardless of its size or 
structure -- is tied or linked directly or indirectly to referrals of other Federal health care program 
business. Evidence that the discount is not commercially reasonable in the absence of other, non-
discounted business is highly probative. In this regard, discounts on account billing business that are 
particularly suspect include, but are not limited to: 

discounted prices that are below the laboratory's cost,(4) and 
discounted prices that are lower than the prices that the laboratory offers to a buyer that (i) 
generates a volume of business for the supplier that is the same or greater than the volume of 
account billing business generated by the physician, but (ii) does not have any potentially 
available Federal health care program business. 

This is an illustrative, not exhaustive, list of suspect discounts; other arrangements may be equally 
suspect. Each of the above pricing arrangements independently gives rise to an inference that the 
laboratory and the physicians may be "swapping" discounts on account billing business in exchange for 
profitable non-discounted Federal health care program business. 

Based on the facts presented here, we are unable to exclude the possibility that Company A may be 
offering improper discounts under the Proposed Arrangement with the intent to induce referrals of more 
lucrative Federal health care program business. Nor are we able to exclude the possibility that the 
physicians may be soliciting improper discounts on business for which they have the opportunity to earn 
money in exchange for referrals of business for which they have no opportunity, but for which the 
laboratories can receive additional revenue. Indeed, the Proposed Arrangement poses a significant risk 
of such improper "swapping" of business, especially in light of Company A's representation that many 
of its competitors are agreeing to such discounts. These competitor discount arrangements may similarly 
run afoul of the anti-kickback statute. The risk of improper "swapping" is compounded by the likelihood 
that physicians will refer Federal health care program business to their account billing laboratory as a 
matter of practical convenience. 

B. Permissive Exclusion for Billing Medicare Substantially in Excess of Usual Charges

Price reductions offered to physicians that are not offered to Medicare or Medicaid raise additional 
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issues under section 1128(b)(6)(A) of the Act, which provides for permissive exclusion from the Federal 
health care programs of individuals or entities that submit or cause to be submitted bills or requests for 
payment (based on charges or costs) under Medicare or Medicaid that are substantially in excess of such 
individual's or entity's usual charges or costs, unless the Secretary finds good cause for such bills or 
requests. In determining an individual's or entity's "usual" charges, we will look at the amounts charged 
to non-Federal payors, including physicians. If the charge to Medicare or Medicaid substantially exceeds 
the amount the laboratory most frequently charges or has contractually agreed to accept from non-
Federal payors, the laboratory may be subject to exclusion under section 1128(b)(6)(A) of the Act. 

The limited information submitted by Company A is insufficient to make a determination as to whether 
the Proposed Arrangement may run afoul of section 1128(b)(6)(A).(5)

III. CONCLUSION 

Based on the facts certified in the request for an advisory opinion and supplemental submissions, we 
conclude that the Proposed Arrangement might constitute prohibited remuneration under the anti-
kickback statute, if the requisite intent to induce referrals of Federal health care program business were 
present, and might be subject to sanctions arising under the anti-kickback statute pursuant to sections 
1128(b)(7), 1128A(a)(7), or 1128B(b) of the Act, and the permissive exclusion provision under section 
1128(b)(6)(A). 

IV. LIMITATIONS

The limitations applicable to this opinion include the following: 

This advisory opinion is issued only to Company A, the requester of this opinion. This advisory 
opinion has no application to, and cannot be relied upon by, any other individual or entity. 
This advisory opinion may not be introduced into evidence in any matter involving an entity or 
individual that is not a requester to this opinion. 
This advisory opinion is applicable only to the statutory provisions specifically noted above. No 
opinion is herein expressed or implied with respect to the application of any other Federal, state, 
or local statute, rule, regulation, ordinance, or other law that may be applicable to the Proposed 
Arrangement. 
This advisory opinion will not bind or obligate any agency other than the U.S. Department of 
Health and Human Services. 
This advisory opinion is limited in scope to the specific arrangement described in this letter and 
has no applicability to other arrangements, even those that appear similar in nature or scope. 
No opinion is expressed herein regarding the liability of any party under the False Claims Act or 
other legal authorities for any improper billing, claims submission, cost reporting, or related 
conduct. 

This opinion is also subject to any additional limitations set forth at 42 C.F.R. Part 1008. 

The Office of Inspector General reserves the right to reconsider the questions and issues raised in this 
advisory opinion and, where the public interest requires, rescind, modify, or terminate this opinion. 

Sincerely, 
/s/ 
D. McCarty Thornton 
Chief Counsel to the Inspector General 
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1. Throughout this opinion, the term pathology services is synonymous with laboratory services. 

2. We express no opinion regarding the legality of their existing account billing arrangement under the 
anti-kickback statute, permissive exclusion, or any other legal authority. 

3. Because both the criminal and administrative sanctions related to the Proposed Arrangement are 
based on violations of the anti-kickback statute, the analysis for purposes of this advisory opinion is the 
same for both. 

4. In determining whether a discount is below cost, we look, for example, at the total of all costs 
(including labor, overhead, equipment, etc.) divided by the total number of laboratory tests. 

5. We express no opinion regarding the legality of the current account billing arrangement under the 
permissive exclusion or any other legal authority. 
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