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A Letter From the Director

As the new director of the Executive Office for United States Attorneys, | am pleased to present
this edition of the United States Attorneys Bulletin. In the six months of my service as EOUSA
director, | have met and spoken with many hardworking, highly-dedicated Assistant United
States Attorneys who strive every day to carry out the mission of their offices in an effective yet
even-handed way. | have been tremendously impressed by the high quality and the wide
variety of the litigation pursued in our 94 United States Attorneys Offices. As EOUSA
director, it ismy job to insure that you have all the tools - both legal and technical - that you
need to do your job in the most productive way possible. | hope that you find the Bulletin to be
one of the many resources that you can use to perform your important litigation tasks more
efficiently.

This edition, which examines natural resources, is the second in atwo-part series focusing on
environmental issues. As an Assistant United States Attorney, | appreci ate the often complex
and time-consuming litigation — both civil and criminal — that arises from environmental
issues and real-life events. Those who work in this area should be proud of their critical roles
in the protection and preservation of the environmental quality of our surroundings and are to
be congratulated on their successful efforts.

I wish to thank Assistant Attorney General Lois Schiffer and all of the contributors from the
Environment and Natural Resources Division who have thoughtfully committed their insights
and guidance to paper, making this edition of the United States Attorneys' Bulletin a most
valuable and informative resource.

Sincerely,

Mary H. Murguia
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Environmental Justices An Overview

of Legal Issues

SylviaF. Liu

Attorney, Environment and Natural Resources
Division

Poalicy, Legidation and Special Litigation
Section

Environmental justice has gained nationwide
attention in recent years. Environmental and
community groups opposed the site of a proposed
polyvinyl chloride (PVC) facility in St. James
Parish, Louisiana. Indian tribes protested a
proposed low-level radioactive waste facility in
Ward Valley, California. Residentsin Chester,
Pennsylvania, filed a civil rights lawsuit to prevent
the issuance of an environmental permit for a waste
processing facility. Communitiesin Los Angeles
argued that a state air emissions trading program
results in toxic hot spots for some of its poorest
resdents. In these and smilar situations around the
country, the affected communities have argued that
they, as poor or minority communities or Indian
tribes, suffer disproportionately from environmental
harms and from the burdens of living near
unwanted, polluting facilities. People have raised
environmental justice claims for more than two
decades, but only recently has environmental justice
reached national levels of attention.

What is Environmental Justice?

In the past twenty years, people have become
increasingly concerned about “ environmental
justice,” which deals with the the issue of minorities
and low-income peopl e suffering disproportionate
exposure to environmental harms. Although recent
attention has focused on facility sites near minority
or low-income populations, environmental justice
encompasses many concerns. For example, low-
income and minority families are more likely to live

in substandard housing and may, therefore, face
greater threats of lead paint poisoning. Native
American and other subsi stence fishers, who
consume a greater than average proportion of fish
and shellfish in their diet, may be disproportionately
affected by pollutants that accumulate in the food
chain. Farm workers experience exposure to
pesticides at a greater rate than the general
population. Low-income families may be
more likely to live in heavily industrial areas where
multiple sources of pollution exist. Concerns about
these issues have propelled the grassroots
environmental justice movement, which combines
civil rights and social equity issues with
environmenta concerns. A goal of environmental
justice, or environmental equity, is equal protection
from environmental harms. Environmental justice
also includes the fair enforcement of environmental
laws and meaningful access and participationin
decisions that affect peoples’ health, environment,
and quality of life.

Environmental justice first gained national
prominence in 1982 when more than 500 civil rights
and environmental activists were arrested while
protesting the proposed location of a PCB
(polychlorinated biphenyl) landfill in Warren
County, North Cardlina. Following these protests,
several widely-cited studies found a strong
correlation between racial demographics and the
location of environmental hazards, notably a 1983
Genera Accounting Office study and a 1987 report
by the Commission for Racial Justice, United
Church of Christ. In October 1991, approximately

YCommission for Racial Justice, United Church
of Christ, Toxic Wastes and Raceinthe United
Sates: A National Report on the Racial and Socio-



600 grassroots and national delegates met at the
First National People of Color Environmental
Leadership Summit in Washington, D.C., and
adopted seventeen “ Principles of Environmental
Justice.”? In response to the growing public
concern, in 1992, the EPA created the Office of
Environmental Equity, which is now the Office of
Environmental Justice.?

In 1994, President Clinton signed Executive
Order 12898, “ Federa Actions to Address
Environmental Justice in Minority Populations and
Low-Income Populations.”* The Executive Order
requires each agency “to make environmental
justice a part of its mission by addressing, as
appropriate, disproportionately high and adverse
human health or environmental effects of its
programs, palicies, and activities on minority
populations and low-income populations.” Among
other things, the Order requires each agency to
develop an environmental justice strategy, and
directs agencies to ensure that any programs or
activities substantially affecting human health or
the environment do not exclude people from
benefits of those activities, or subject them to
discrimination, based on race, color, or nationa
origin. In an accompanying memorandum, the
President directed agencies to ensure that all
programs or activities receiving federal financial
assistance that affect human health or the
environment comply with Title VI of the Civil

Economic Characteristics of Communities with
Hazardous Waste Sites (1987); U.S. General
Accounting Office, Sting of Hazardous Waste Landfills
and Their Correlation with Racial and Economic
Satus of Surrounding Communities (GAO/RCED-83-
168, June 1, 1983).

2Repri nted in People of Color Environmental
Groups: 1994-1995 Directory at 4 (Robert D. Bullard,
ed., Charles Stewart Mott Foundation 1994).

3The website for the Office of Environmental
Justiceis found at http://es.epa.gov/oecalogjbut.html.

“Federal Actions To Address Environmental
Justice in Minority Populations and Low-I1ncome
Populations, 59 Fed. Reg. 7629 (Feb. 11, 1994).

Rights Act of 1964 (which prohibits discrimination
based on race, color, or nationa origin), and to
consider environmenta justice impactsin
environmental reviews made under the National
Environmental Policy Act (NEPA).> The
Department of Justice issued its environmental
justice strategy in April 1995.

While there is still some scholarly debate about
the existence of environmental injustice — a 1995
GAO report, for instance, reviewed ten studies
analyzing the correlation between race and
proximity to hazardous waste facilities, and
concluded that the studieswere  contradictory®—
the Administration has taken the issue serioudly.
The Executive Order reflects the commitment of the
Administration to address these complex issues and
to achieve the goals of environmental justice. Many
states a so have created environmental justice
programs to address these i ssues.

How Environmental Justice Issues May Arisein
Department Litigation

While environmental justice encompasses a
broad social movement, communities and their
advocates have used litigation to further
environmental justice goals, and the Department
also has promoted environmental justice through its
litigation. The following section provides a brief
overview of some ways environmental justice issues
arise in the Department’ s litigation, and suggests
ways in which Department attorneys can address
these issues.

(1) Civil and criminal environmental enforcement
The Environment and Natural Resources

5 Memorandum for the Heads of Al
Departments and Agencies, Feb. 11, 1994.

6 U.S. Genera Accounting Office, Hazardous
and Nonhazardous Waste: Demographics of People
Living Near Waste Facilities (GAO/RCED-95-84 June
13, 1995) (concluding that minorities or low-income
peopl e were not overrepresented near a majority of
nonhazardous municipal landfills, and that a review of
ten existing studies of the demographics near hazardous
waste facilities had conflicting conclusions).
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Divison (ENRD) and the United States Attorney’'s
Offices bring both civil and criminal casesto
enforce the nation’ s environmental laws. In many
of these cases, the affected communitiesare  low-
income popul ations, minority populations, or Indian
tribes, so deanups and other remedies that result
from successful litigation benefit these communities
and promote environmental justice. In civil
environmenta enforcement, consistent with the
Department’ s Guidance Concerning Environmental
Justice’” and ENRD policy, attorneys should
consider the following:

C Assess each enforcement case to determine
whether it raises potential environmental justice
issues. Agency referrals, draft pleadings, or
other documents pertaining to a case may not
explicitly identify a case as an environmental
justice matter. Y our office may wish to consult
with the client agency to gather additional
information about the demographics of the
affected community.

C Identify environmental justice issues, report
them on your docket sheets, and contact your
environmental justice or environmental
coordinator. Each section in the ENRD has a
designated environmental justice contact. The
Executive Office for United States Attorneys
has an environmental justice contact and most
United States Attorneys Offices also have an
environmental contact person.

* Consider conducting outreach to the affected
communities to promote participation in the
agency decision-making process concerning
remedies. In reaching settlements in these civil
cases, consult with the affected community and
explore possible supplemental environmental
projects (SEPs). SEPs are environmentally
beneficia projects that defendants agree to

” The Department of Justice Guidance
Concerning Environmental Justice may be found at
DOJ s website, at the following address:
http://www.usdoj.gov/enrd/ejguide.html.

undertake in the settlement of civil enforcement

actions, often with direct benefits to the

community. SEPs are required to have an
adequate nexus, or relationship, to the alleged
violations. The EPA’s SEP policy encourages
the use of community input for developing
projects in appropriate cases, and provides that
community input be a factor to consider while
mitigating penalties.®

DQJ, in conjunction with HUD and EPA,
recently launched an initiative to enforce the
Residential Lead-Based Paint Hazard Reduction Act
of 1992, a statute requiring disclosure and
notification of lead-based paint hazards in
pre-1978 housing. This statute responds to findings
that low-level lead poisoning is widespread among
American children, disproportionately affecting
minority and low-income children. EOUSA
recently forwarded to each USAO Civil Chief a
packet of information on how to investigate and
litigate these cases.

The Environmental Crimes Section of ENRD
and the United States Attorneys Offices also have
prosecuted defendantsin cases in which pollution
has impacted communities covered by Executive
Order 12898. These cases include successful
convictions of defendants who illegally applied
commercia pesticides, designed for outdoor use, in
low-income homes around the country; those who
exploited homeless workers by making them
participate in illegal asbestos removal operations
without proper safety precautions or training; and
those who illegally dumped hazardous wastes in
low-income and minority neighborhoods.

(2) Civil Rights enforcement
The Department also has provided guidance to
agencies and to courts on the interaction between

8 See EPA Supplemental Environmental
Protects Policy, 63 Fed. Reg. 24796 (May 5, 1998). The
SEP policy as well as a national database of SEPs can
be found at EPA’s website at http://es.epa.gov/oeca/sep/.



environmental justice and Title VI of the Civil
Rights Act of 1964, 42 U.S.C. § 2000d et seq.
Title VI of the Civil Rights Act of 1964 prohibits
discrimination based on race, color, or nationa
origin in programs and activities that receive federal
financial assistance. Nearly al agencies have
adopted implementing regulations that apply not
only to intentional discrimination but also to
policies and practices that have a discriminatory
effect. See Guardians Ass nv. Civil Serv.
Comm'n, 463 U.S. 582 (1983) (holding that while
Title VI itself requires proof of discriminatory
intent, agencies may validly adopt regulations
implementing Title VI that aso prohibit
discriminatory effects); Alexander v. Choate, 469
U.S. 287 (1985) (restating holding in Guardians
that disparate impact violations could be addressed
through regulations implementing Title V1).
Persons who believe they have been subject to
discrimination violating Title VI may file alawsuit
in district court or file an administrative complaint
with the Office of Civil Rights of the federal agency
which funds the program or activity that allegedly
caused the discrimination.

Environmental justice advocates have filed both
judicial and administrative complaints aleging that
state environmental agencies (the recipients of EPA
funds) have violated both Title VI and EPA’s
implementing regulations in issuing environmental
permits or otherwise running their programsin a
way that results in adverse discriminatory impacts.
Department attorneys have been involved in these
issuesin several ways:

C Amicus Participation

The Department participated as amicus curiae
inaThird Circuit case where plaintiffs challenged a
proposed waste facility in the predominantly
African-American city of Chester, Pennsylvania. In
that case, the Third Circuit held that citizens have a
private right of action to enforce EPA’s disparate
impact Title VI regulations. Chester Residents for
a Quality Living et al. v. Saif et al., 132 F.3d 925
(3d Cir. 1997), cert. granted, 118 S. Ct.
2296, vacated as moot, 119 S. Ct. 22
(1998). The Supreme Court vacated on mootness
grounds because the company seeking the permit at
issue had withdrawn its application.

C Adviceto Client Agencies

Attorneys in the Civil Rights Division and
ENRD also have provided technical and lega
assistance to client agencies concerning Title VI
administration complaints. Since 1993, the EPA
has received approximately 50 administrative Title
VI complaints alleging a theory of disproportionate
adverse impacts from environmenta permitting.
The EPA has accepted a number of these
complaints for investigation, and it issued itsfirst
substantive decision in October 1998.° In March
1998, the EPA issued an interim guidance to
provide a framework for the EPA’s Office of Civil
Rights to process these complaints.’® Department
attorneys provided legal expertise to the EPA during
its devel opment of this guidance and during the
investigation of some specific cases. The Civil
Rights Division a so consulted with the Department
of Transportation (DOT) concerning some of their
Title VI administrative complaints.

(3) Defensive posture

® The complaint alleged that the Michigan
Department of Environmental Quality’s (MDEQ)
issuance of a Clean Air Act permit for a proposed steel
recycling mini-mill in Flint, Michigan, would result in
discrimination. EPA found that there would be no
adverse health impacts from the proposed emissions,
and therefore there would be no unjustified disparate
impacts. The EPA letter explaining the decision can be
found on the internet at the following address:
http://www.epa.gov/region5/steel cvr.htm.

19 The Interim Guidance can be found at:
http://es.epa.gov/oecalog/titlevi.html. The guidance
has generated much controversy among state and
industry groups, who have said that EPA’s
implementation of Title VI will discourage urban
redevel opment efforts and create costly uncertainty in
the environmental permitting process. EPA is
addressing these concerns by aobtaining
recommendations for Title VI implementation from a
broadly representative Federal Advisory Committee Act
advisory council; by conducting outreach to interested
parties; and by reviewing the public comments.
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Sometimes, environmental justice issues arise
when afederal agency' s actions are challenged, and
Department attorneys defend the agency in court.
For example, plaintiffs might file alawsuit under
the National Environmental Policy Act (NEPA), 42
U.S.C. 8§ 4321, et seq., aleging that an agency did
not adequately conduct an environmental review
before taking a major federal action. NEPA
requires federal agencies to analyze the
environmental impacts of major federal actions
significantly affecting the quality of the
environment. Before embarking on an action, an
agency may conduct an Environmental Assessment
(EA) to determine whether there are significant
environmental impacts. If, at the conclusion of the
EA, the agency finds a significant impact, it then
produces an Environmental Impact Statement
(EIS), which includes an analysis of impacts on the
natural and physical environment, and associated
social, economic, and cultural impacts. In
December 1997, the White House Council on
Environmenta Quality (CEQ), issued guidance on
how agencies should address environmental justice
issuesin the NEPA process. Because NEPA isa
procedural statute that does not mandate an
outcome, environmental justice challenges raising
substantive claims, brought under NEPA, are not
always successful. See, e.g. New River Valley
Greensv. United States Department of
Transportation, 161 F.3d 3 (4th Cir. 1998). Some
claims have alleged that federal agenciesfailed to
comply with their obligations under the Executive
Order. Such clamsfail, however, because an
Executive Order is not privately enforceable where
it does not explicitly provide for private
enforcement. See, e.g., Zhang v. Sattery, 55 F.3d
732, 748 (2d Cir. 1995) (not an environmental
justice case).

In defending cases raising environmental
justice concerns, the Department encourages
attorneys to work with the client agency to explore
whether there was adequate public participation in
the decision-making process, to find whether
alternatives to litigation are appropriate, and to

address the substantive legal questions that have
been raised. The Community Relations Service
(CRS), a Department component that provides
mediation, conciliation, and technical assistance to
communities experiencing tensions or conflicts
arising from perceived discriminatory actions,
policies, and practices,*! is a resource that we can
tap in some situations. The CRS has provided
conciliation and mediation services in environmental
justice matters, often before they are in litigation.

Department attorneys have frequently provided
advice and guidance to our client agencies before
thereis litigation over environmental justice issues.
In such circumstances, we are often able to work
with the agency, to come up with innovative
solutions to address the underlying concerns of the
community, and to ensure that the agency addresses
environmental justice concerns. The Department
also encourages the use of alternative dispute
resolution (ADR) to resolve environmental justice
claims.

How Department Attorneys Can Promote
Environmental Justice Outside of Litigation
Department attorneys can promote
environmental justice outside of litigation in a
variety of ways, including community building and
interagency cooperation efforts. These can include:

C Incorporating Environmental Justice into
Weed and Seed programs
Operation Weed and Seed, which operates out
of the Office of Justice Programs, isa
nei ghborhood-focused coordination strategy,
currently implemented in more than 150
communities around the nation, to prevent and
contral crime and improve the quality of life. On
the* seeding” side of building communities,
strategies have included environmental restoration
and environmental justice. For example, in

Mgee 42 U.S.C. 2000g-1.



Houston, Texas, the United States Attorney’s
Office has incorporated Rat-on-a-rat (ROAR)
program, which seeks to protect land and water
resources in low-income neighborhoods through a
citizen hotline, investigation, and enforcement
against theillegal transport and dumping of solid
and hazardous wastes. In addition, several Weed
and Seed sites are engaged in brownfields
restoration projects. Brownfields are abandoned,
idle, or under-used industrial or commercial
properties, where real or perceived environment
contamination complicates redevel opment.
Restoration of these sites to economically
productive properties brings jobs to neighborhoods
that need them, stems suburban sprawl and
greenfields development, and cleans up
contaminated aress.

C Holding Community Meetings

A useful way to gather information about
environmental problems facing a community isto
sponsor local meetings and hear directly from local
community members. Including local and state
enforcement officials in community meetings helps
ensure that all officials with authority to respond to
specific problems are present. A town hall-style
meeting, where the community can address
enforcement officials directly, is a very effective
way to solicit community concerns. The
information gathered from community meetings can
serve as a basis for further investigation. This
collaboration helps state and local enforcement
agencies that may have additional legal tools to
complement federal authoritiesin dealing with local
environmental problems.

C Participating in Interagency Coordination
The White House Council on Environmental
Quality (CEQ) has sponsored some regional
interagency efforts to address environmental justice
issues in acomprehensive way. In July 1998, high
level agency officials (including CEQ, EPA,
USDA, DOI, DOC, DOJ, and HUD) met with
environmental justice advocates, local business
leaders, elected officials, and community
representatives to discuss major environmental

issues of concern in Los Angeles. Following the
meeting, aregional interagency task force to address
specific issues was developed. The CEQ held its
second regiona meeting in New York City in March
1999. Assistant United States Attorneys in the area
are participating in the interagency activities that
came out of this meeting, including the devel opment
of an environmental enforcement workshop.

Conclusion

Department attorneys can do much through both
litigation and programs to promote environmental
justice. Addressing environmental justice is not
easy, but the principles behind it—
environmental protection for people of al incomes
and races, and opportunities for meaningful public
participation in government — are ones that
we should al try to promote. ©

6 UNITED STATESATTORNEYS' BULLETIN

FEBRUARY 2000



Guidanceto Client Agencieson
Compiling the Administrative Record

Joan Goldfrank

Former, Senior Counsdl for Professional
Responsibility and Administration Policy,
Legidation and Special Litigation Section
Environment and Natural Resources Division

Many cases for which ENRD is responsible
involve defending a federal agency’ s decision. In
these cases, compiling an administrative record is
necessary for the agency. It isthe purpose of this
article to provide guidance to the agency personnel
who compile administrative records.

This article provides only internal Department
of Justice guidance. It does not create any rights,
substantive or procedural, which are enforceable at
law by any party. No limitations are hereby placed
on otherwise lawful prerogatives of the
Department of Justice or any other federal agency.

Introduction

Under the Administrative Procedure Act
(APA), a court reviews an agency' s action to
determineif it was “ arbitrary, capricious, an abuse
of discretion, or otherwise not in accordance with
law.” 5U.S.C. 8 706(2)(A). In making this
determination, a court evaluates the agency’ s entire
administrative record. The administrative record is
the paper trail that documents the agency’s
decision-making process and the basis for the
agency’s decision.

The APA governsjudicia review of a
challenged agency decision. However, severa
statutes specify what documents and materials
constitute an administrative record see 42 U.S.C.

§ 7607(d)(7)(A) (provision states what materials
will constitute the record for judicial review of
certain enumerated types of rule making issued

under the Clean Air Act); 42 U.S.C. 8§ 9613(j), (k)
(CERCLA). At the outset, make sure to determine
whether a statute, (other than the APA), appliesin
the case. In addition, regulations may govern how
toassemble arecord. See, eg., 40 C.F.R. 88
300.800 -.825 (CERCLA); 40 C.F.R. Part 24
(RCRA Corrective Action). See also Federal
Rules of Appellate Procedure Rules 16 and 17
(record on review or enforcement and filing of the
record).

The purpose of this article isto provide
guidance to agencies in compiling the
administrative record of agency decisions other
than aformal rule making or an administrative
adjudication. Optimally, an agency will compile
the administrative record as documents and
generation or receipt of materials occurs during the
agency decision-making process. The record may
be a contemporaneous record of the action.
However, the agency may compile the
administrative record after litigation has been
initiated. An agency employee should be
designated to be responsible for compiling the
administrative record. That individual will be
responsible for certifying the administrative record
tothe court. Theindividual should keep arecord
of where she or he searched for the documents and
materials, and whom they consulted while
compiling the administrative record.

Taking great care in compiling a complete
administrative record is critical for the agency. If
the agency fails to compile the whole
administrative record, it may significantly impact
both our ability to defend and the court’s ahility to
review a challenged agency decision.

General Principlesfor Compiling the
Administrative Record



The administrative record consists of all
documents and materials directly or indirectly
considered by the agency decision-maker in making
the challenged decision. It isnat limited to
documents and materials relevant only to the
merits of the agency’s decision. It includes
documents and materials relevant to the process of
making the agency’ s decision. For example,

*  Documents and materials whether or not they
support the final agency decision;

*  Documents and materials which were available
to the decision-making office at the time the
decision was made;

*  Documents and materials considered by, or
relied upon, by the agency;

*  Documents and materials that were before the
agency at the time of the challenged decision,
even if the final agency decision-maker did not
specifically consider them; and

*  Privileged and non-privileged documents and
materials.

Where To Find The Documentsand Materials

That Comprise The Administrative Record
The agency employee responsible for

compiling the administrative record should be

reliable, careful, and prepared to provide an
affidavit. The person should keep arecord of
where he or she searched for documents and whom
he or she consulted in the process. The identified
person should conduct a thorough search for
compiling the whole record. They should:

» Contact all agency people, including program
personnel and attorneys, involved in the final
agency action and ask them to search their files
and agency files for documents and materials
related to the final agency action and include
agency peoplein field offices;

»  Contact agency units other than program
personnel, such as congressional and
correspondence components,

*  Where personnel involved in the final agency
action are no longer employed by the agency,
search the archives for documents and
meaterials related to the final agency action. A
former employee may be contacted for
guidance about where to search;

Determine whether there are agency files
relating to the final agency action. If there are
such files, search them;

» If more than one agency was involved in the
decision-making process, the lead agency
should contact the other agencies to be sure the
record contains al the documents and
materials considered or relied on by the lead
agency,

Search a public docket room to determine
whether there are relevant documents or
meaterials.

What Documents and M aterialsto Includein
The Administrative Record

A. Typesof materials:

*  Documentsto include in the administrative
record should not be limited to paper but
should include other means of communication
or ways of storing or presenting information,
including E-mail, computer tapes and discs,
microfilm, and microfiche. See 36 C.F.R.
Chapter XII, subchapter B (electronic
records). Datafiles, graphs, charts, and
handwritten notes should also be included. Do
not include persona notes, meaning an
individual’ s notes taken at a meeting or
journals maintained by an individua, unless
they are included in an agency file. Agency
control, possession, and maintenance
determine an agency file.

B. Kindsof Information:

Include all documents and materials prepared,
reviewed, or received by agency personnel and
used by or available to the decision-
maker, even though the final decision-maker
did not review or know about the documents
and materials;

* Indude palicies, guidelines, directives, and
manuals;

Include articles and books. Be sensitiveto
copyright laws governing duplication;

e |ncludeinformation or data;

Include communi cations the agency received
from other agencies and from the public, and
any responses to those communications. Be
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aware that documents concerning meetings
between an agency and Office of Management
and Budget (OMB) should be included but
may qualify, either partially or fully, for the
deliberative process privilege;

* Include documents and materials that contain
information that supports or opposes the
challenged agency decision;

*  Exdude documents and materials that were not
in existence at the time of the agency decision;

* Asarule, donot include interna “ working”
drafts of documents, whether or not they were
superseded by a complete, edited version of the
same document. Generaly, include all draft
documents that were circulated for comment
either outside the agency or outside the

record is compiled, privileged or protected
documents and materials are redacted or removed
from the record.

The agency should consult with the agency
counsel and the Department attorney or the AUSA
asto the type and the extent of the privilege(s)
asserted. Be sengitive to the relevant privileges
and prohibitions against disclosure including, but
not limited to, attorney-client, attorney work
product, Privacy Act, deliberative or mental
processes, executive, and confidential business
information.

If documents and materials are determined to
be privileged or protected, the index of record must
identify the documents and materials, reflect that
they are being withheld, and state on what basis

author’s immediate office, if changesin these
documents reflect significant input into the
decision-making process. Drafts, excluding
“working” drafts, should be flagged for advice
from the Department of Justice attorney or the
Assistant United States Attorney (AUSA) on
whether: 1) the draft was not an interna
“working” draft; and 2) the draft reflects
significant input into the decision-making
process,

Include technical information, sampling
results, survey information, engineering
reports or studies;

Include decision documents;

Include minutes of meetings or transcripts
thereof; and

Include memorializations of telephone
conversations and meetings, such as a
memorandum or handwritten notes, unless they
are personal notes.

they are being withheld.

How to Organize the Administrative Record

Organize the documents and materiadlsin a
logical and accessible way;,

Organi ze the documents and materialsin
chronological order and/or by topic;

Separate documents and materials that do not
fit into a chronological order by category, e.g.,
internal palicies, guidelines, or manuals;

After a Department of Justice attorney or an
AUSA has had the opportunity to review the
administrative record for completeness and
organization, date stamp or number each item.
A Department of Justice attorney or an AUSA
may review the documents and materias the
agency excluded from the administrative
record;

Prepare an index to the administrative record;
Make sure the index identifies each document
and material by the date stamp number or
document number and includes a brief
description of the document or material, for

How to Handle Privileged Documents and
Materials

Generally, the administrative record includes
documents and materials that are privileged and
contain protected information. However, once the

example, “ memorandum dated June 5, 1997
from Mary Smith to the EPA Administrator
Jones regarding June 6, 1997 meeting agenda.”
If a document or materia is being withheld



based on a privilege or prohibition, state the
privilege or prohibition.

Make sure the agency certifies the
administrative record.? Certification language
should reflect how the agency person who was
responsible for compiling the record has
personal knowledge of the assembly of the
administrative record. Attached are sample
certificates. Neither a Department of Justice
attorney nor an AUSA should certify the
record in order to avoid the possibility of being
called as awitnessin the case;

Make sure the Department of Justice attorney
or the AUSA consults the local rules of the
court in which the matter is pending to
determine how to file the administrative record
with the court. If the local rules are silent on
thisissue, the Department of Justice attorney
or the AUSA can address the issue with the
parties and the court. For example, it may be
appropriate to file the index with the court and
to give the parties copies of the index and the
opportunity to review the record, or to file the
parts of the record that the parties will rely on
as grounds for their motions for summary
judgment. The  United States Attorney’'s
Office in the jurisdiction in which the matter is
pending should be consulted.

Important for Court to Have the Whale
Administrative Record

A court reviews the agency action based on the
administrative record before the agency at the
time the decision was made.

The whole administrative record allows the
court to determine whether the agency’s
decision complied with the appropriate APA
standard of review.

All agency findings and conclusions and the
basis for them must appear in the record.

The administrative record is the agency’s
evidence that its decision and its decision-

2f the agency fails to certify the record, the

making comply with relevant statutory and
regulatory requirements.

* A court may remand the matter where the
agency’s reasoning for its decision is not
contained in the administrative record.

Consequences of | ncomplete Administrative

Record

» If therecord isincomplete, the government
may be permitted to completeit, but, by doing
S0, you also may raise questions about the
completeness of the entire record.

» If the court decides the record is not complete,
it should remand the matter to the agency. It
may, however, allow extra-record discovery,
including depositions of agency personnel, and
may allow court testimony of agency
personnel.

*  Generaly, although it may vary from circuit to
circuit, courts will alow discovery when a
party has proffered sufficient evidence
suggesting bad faith or improprieties that may
have influenced the decision-maker, or that the
agency relied on substantial materials not
included in the record.

* A party must make a strong showing that one
of these exceptions applies before a court will
allow extra-record inquiry.

Supplementation of therecord

*  When the administrative record fails to explain
the agency’s action, effectively frustrating
judicial review, the court may allow the agency
to supplement the record with affidavits or
testimony.

* Beaware that once the government
supplements the record with affidavits or
testimony, the opposing party may depose your
witnesses and/or submit additional affidavits
or testimony.

* Beawarethat if agency counsel becomes a
potential witness, it may be appropriate to
screen the agency counsel from participation in
the litigation. ABA Model Rule of
Professional Responsibility 3.7.

government may not be able to file amotion for Conclusion
summary judgment.
10 UNITED STATES ATTORNEYS BULLETIN FEBRUARY 2000



When an agency must defend a final agency
action before a court, it should take great carein
preparing the administrative record for that
decison. It isworth the effort and may avoid
unnecessary and unfortunate litigation issues
later.0



Role of the Palicy, Legislation, and
Special Litigation Section

Pauline Milius

Chief, Policy, Legidation and Special
Litigation Section

Environment and Natural Resources Division

Tim Dowling

Formerly, Attorney, Policy, Legidation and
Special Litigation Section

Environment and Natural Resources Division

The Policy, Legidlation and Specia Litigation
Section (PLSL) of the Environment and Natural
Resources Division (ENRD) handles two types of
litigation: 1) amicus curiae matters and 2) “ citizen
suits’ to enforce the Clean Water Act and Clean
Air Act, in which the United States, though not a
party, has a significant interest. The Division
sometimes calls upon Assistant  United States
Attorneys to help with these cases, and wel comes
input from the United States Attorneys' offices.

A. Amicus Curiae Matters. — PLSL
coordinates an active ENRD program to identify,
consider, and participate as amicus curiae in cases
that raise important questions affecting
environmental law, natural resources and public
lands, or Native Americans. For example, in the
past few years, the Division has considered
approximately 100 requests for amicus
participation throughout the country and has filed
amicus briefs in dozens of these cases. The
Division most frequently submits amicus briefs for
the Environmental Protection Agency and the
Department of the Interior (Fish and Wildlife
Service, Bureau of Indian Affairs), the Army
(Corps of Engineers), and the Department of
Commerce (National Marine Fisheries Service);
however, we welcome referrals from any federa
agency or the public. We have filed many of our
amicus briefs in cases brought to our attention by
Tribes, with whom the United States has a trust

relationship, or litigants in environmenta “ citizen
suits.” We especially encourage Assistant  United
States Attorneys to call to our attention casesin
which the United States might have an interest.

The Division’s Amicus Committee meets
monthly to consider new or pending amicus
matters, and to screen requests and ensure
coordinated litigating positions. The Committee
also considers cases in which the Division receives
notice pursuant to 28 U.S.C. 8 2403(a) (that the
constitutionality of afederal statute has been called
into question). The Committee consists of the
chiefs of several ENRD Sections, or their
designees, and the Deputy Assistant Attorney
General actsas chair. Interested Assistant United
States Attorneys, and attorneys from client
agencies, are always welcome to attend these
meetings in person, or to participate by telephone.
A PLSL attorney, who acts as secretary to the
Committee, coordinates meetings. To learn more
about the Committee, or to receive an agendafor
an upcoming meeting, please call PLSL at (202)
514-1442.

The Division views amicus curiae briefs as
important and effective tools for hel ping the court
and putting forward the views of the United States,
and is very interested in hearing from AUSAs
about matters in which amicus participation might
be appropriate. Among the factors that the
Division considers when screening cases are the
court in which the case is pending, the significance
of the affected interest, and whether the briefing
schedule allows adequate time for participation.
Cases in the United States Supreme Court and
federal Courts of Appeals generally take priority
over federal district court cases. In part because
state court cases often do not raise federal
guestions, participation in state courts is unusual.
Decisionsto file amicus briefs are made by the
Assistant Attorney General or Deputy Assistant
Attorney General, in coordination with our clients
and interested United States Attorneys. The
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Solicitor General must also authorize appellate
amicus briefs in federal or state court.

“ Citizen suits’ to enforce environmental laws
against non-federa defendants may present a good
opportunity for amicus participation because,
although the United States is not a party to these
actions, there are often important questions of
statutory construction, citizen plaintiffs’ Article Il
standing, and the limits of federal authority under
the Commerce Clause or the Tenth Amendment.
Federa amicus participation can help to ensure the
court hears the views of the United States. For
example, ENRD recently filed an amicus brief to
advise the Ninth Circuit of the government’s
position that persons conducting Superfund
cleanups, who are themselves partly responsible
for the contamination, may sue other potentially
responsible parties only for contribution and
cannot assert claims for joint and severa liability.
The Ninth Circuit adopted the position of our brief.

Attorneys from PLSL, the Appellate Section,
or other ENRD Sections generaly write amicus
briefs. However, where we are aware that an
amicus matter might affect litigation being handled
by a United States Attorney’s office, we encourage
that office to provide ideas on whether tofile or
what position to take. In arecent Southern District
of Texas citizen enforcement action that involved
an interpretation of Environmental Protection
Agency hazardous waste regulations, the Division
decided not to write a new amicus brief because an
Assistant United States Attorney in New York had
recently briefed a closely-related issuein an
enforcement action brought by the United States.
Rather than writing a new brief, we arranged for a
copy of the Assistant United States Attorney’s
brief to be lodged with the court, shortly after
which the court issued a favorable opinion.

B. Citizen Suits Under Environmental
Satutes. — Although the United States, with the
individual states, has primary responsibility for
enforcing the nation’s environmental laws, many
environmental statutes also authorize private
individual s to bring enforcement actions.

Environmental citizen suits, like environmental
laws themselves, are a recent development. There
is more extensive precedent regarding citizen suits
brought on behalf of the public to enforce other
public legidation. In 1943, Jerome Frank coined
the term "private attorneys genera” to describe
individuals who sue to enforce public legisation.
Associated Indus. v. Ickes, 134 F.2d 694, 704 (2d
Cir. 1943). In 1963, the Supreme Court explicitly
recognized the legitimacy of citizen enforcement of
non-economic public rights in NAACP v. Button,
371 U.S. 415 (1963).

Citizens sought to protect shared public
resources in the late 1960s by initiating qui tam
and public nuisance actions against polluters
fouling common air and waters. These actions did
not find favor in the courts, and suits to enjoin
"public nuisances' faced enormous obstacles.
These and other events galvanized Congress in the
1970s to include statutory citizen suit provisionsin
almost every major environmental statute adopted.
One court noted, with respect to the Clean Air Act:

Fearing that Administrative enforcement

might falter or stall, the citizen suits

provision reflected a deliberate choice by

Congress to widen citizen access to the

courts, as a supplemental and effective

assurance that the Act would be

implemented and enforced.

Natural Resources Defense Council v.

Train, 510 F. 2d 692, 700

(D.C. Cir. 1975). * * * Thus, the Act

seeks to encourage citizen participation,

rather than treat it as a curiosity or a

theoretical remedy.

Friends of the Earth v. Carey, 535 F.2d 165,
172-73 (2d Cir. 1976), cert. denied, 434 U.S. 902
(1977). Today, there are citizens suit provisions in
most of the major federal environmenta statutes
and severa natural resource statutes. Of the major
environmental statutes, only the Federal
Insecticide, Fungicide, and Rodenticide Act
(FIFRA) lacks a means of citizen enforcement.



ENRD views citizen enforcement as an
important tool. The responsible exercise of citizen
enforcement proceedings provides a strong
incentive for regulated entities to comply with the
law. Thus, citizen suits help fill the gap between
the government’ s limited enforcement resources
and the number of violations that may warrant
enforcement. In addition, citizen suits enable those
most affected by pollution—those downstream,
downwind, or who live, work, or recreate in an
area affected by pollution—to protect the health
and environment of themsealves, their families, and
their communities when federal, state, and local
governments fail to do so.

The ENRD statutory rule in monitoring citizen
suit litigation isto ensure the appropriate use of
citizen suits to attain those goals. Under both the
Clean Water Act and the Clean Air Act, consent
judgments are proposed to ensure that they
adequately address the violations at issue and meet
other applicable legal requirements. Citizen suits
often attract substantial public attention and
United States Attorneys Offices may, from time-
to-time, receive press inquiries about citizen
enforcement actions. Assistant United States
Attorneys should feel free to contact PLSL at
(202) 514-0424 in such situations.

1. Citizen suit notice — Under the citizen
enforcement provisions of the major environmental
statutes, citizens are required to notify the agency
with enforcement authority before bringing suit.
See, eg., 33U.S.C § 1365(b).
Mandatory pre-filing notice serves several
important functions. Notification to federal and
state authorities alerts them to the alleged
vidlations, enabling them to undertake enforcement
action. Notice to the potential defendant enablesiit
to investigate the factual basis for the alleged
violations, and to inform the citizens if the
allegations are unfounded. Notice to the potential
defendant also allows the parties to discuss
settlement before litigation ensues. Evenif a
negotiated resolution of the matter is not feasible,
providing notice to the potential defendant may
allow it to correct the vidlations, enabling the
potential defendant to avoid or reduce its liability.
In addition, because notice to federal and state
governments is necessary to allow them to take

action, it isonly fair that the aleged violator also
receive notice of the aleged violations.

2. Intervention — Although the United States
does not routingly intervene in citizen suits, it may
do so if ENRD and the client agency determine
that intervention is an effective enforcement
strategy. Through intervention, the United States
often can focus on the central issues of a case,
such as the alleged violation of an environmental
statute and how any such violation can be
corrected, rather than peripheral issues uniqueto
citizen suits, such as plaintiff’s standing or
whether the violations were ongoing at the time of
the filing of the complaint. Thus, the involvement
of the United States can prompt earnest settlement
negotiations and save substantial administrative
and litigation costs.

Since most citizen suit provisions require
citizensto give at least 60 days notice to EPA (as
well as the state and the potential defendant), EPA
has the opportunity to take enforcement action
during thisinterval. However, as 60 daysis
generally not sufficient time to develop an
enforcement referral, EPA rarely requests that the
Department of Justice file ajudicial enforcement
action after receiving a citizen suit notice. Thisis
due to the fact that EPA does not reorder its
enforcement priorities merely because a citizen
files anotice of suit. In addition, EPA often views
the citizen’ s plans to bring an enforcement action
as apotential reason not to expend agency
resources on the matter.

Both the Clean Water Act and the Clean Air
Act contemplate that the United States will assist
courts in determining whether to approve proposed
settlements of citizen enforcement actions.
Congress amended both Acts to require that
proposed citizen suit consent judgments, to which
the United States is not a party, be served on the
Administrator of the EPA and the Attorney
General of the United States at least 45 days prior
toentry. PLSL routinely reviews all such consent
judgments and provides its comments or objections
to the parties and the court. In recent years, about
fifty such consent decrees have been lodged each
year throughout the country.

ENRD reviews proposed consent judgments
under the citizen suit provision of both the Clean
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Water Act and Clean Air Act to ensure that such
settlements will correct the violations, meet all
legal requirements, and benefit the public—not the
plaintiff or hisor her attorney. The standards for
entry of a consent judgment are well established.
Prior to entry, a court should ensure the judgment
isfair, reasonable, equitable, and does not violate
the law or public policy. A consent decree aso
must come within the general scope of the case
made by the pleading, and it must further the

obj ectives of the law upon which the complaint
was based. Where ENRD or its client agencies
have information based on specific factual
knowledge or enforcement expertise that might
help a court in evaluating a proposed consent
judgment, the statutes provide a mechanism for the
United States to bring that information to the
court’s attention. Often, PLSL will ask the loca
United States Attorney’s office for assistancein
such matters, particularly when courts request the
United States to present its views at a hearing.
More often, however, the parties agree to modify a
proposed consent judgment after the United
States advises them of its concerns.

Y et the government’srole in such casesis
limited. Asthe United Statesis not a party, the
parties’ settlements do not bind the United States.
The United States does not engage in discovery,
and may not aways have complete, independent
information on all aspects of the proposed consent.
In such circumstances, the United States may
advise the court that it is aware of no objection to,
or has no comment on, the proposed consent
judgment. If the United States subsequently
determines that the relief afforded in the citizen suit
has not corrected the violations, or is otherwise
inappropriate, the United States remains free to
bring its own enforcement action.o



Affirmative ESA Civil Cases Seeking

|njunctive Relief

Samuel D. Rauch, 111

Trial Attorney

Wildlife and Marine Resources Section
Environment and Natural Resources Division

Congress enacted the Endangered Species Act
(ESA) in 1973 to conserve endangered and
threatened species and protect the ecosystems upon
which they depend. 16 U.S.C. § 1531(b). Inthe
famous “ Snail Darter” case, the Supreme Court
held that the Act’s plain meaning and legidative
history show that “ Congress viewed the value of
endangered species as ‘incalculable.’” Tennessee
Valley Auth. v. Hill, 437 U.S. 153, 187 (1978).
Congress empowered the Attorney General to sue
in district court to enjoin any person from violating
either the Act or itsimplementing regulations. 16
U.S.C. § 1540(e)(6).

Two federal agencies share principal
responsibility for enforcing the ESA. The
Department of the Interior’s Fish and Wildlife
Service (FWS) isresponsible for terrestrial species
and the Department of Commerce’s National
Marine Fisheries Service (NMFS) is responsible
for aquatic species. Affirmative civil actions to
enforce the ESA have increased in recent years.
Thisisin response to referrals from FVS and
NMFS to the Department of Justice. These
referrals, in particular, regard the prohibition
against the unlawful “ take” of listed species.

Section 9 of the ESA makes it unlawful for
any person to “take” any species of fish or wildlife,
listed as endangered under the ESA. The
regul ations expand the statutory prohibition to
include most species listed as threatened, as well as
endangered. 16 U.S.C. § 1533(d). Congress
defined a“ take” broadly, to include an act to
“ harass, harm, pursue, hunt, shoot, wound, kill,
trap, capture, or collect, or to attempt to engage in
any such conduct.” 16 U.S.C. § 1532(19). FWS
regulations further define “ harm” as *an act which
actualy killsor injureswildlife,” including

significant habitat modification or degradation that
significantly impairs “ essential behavioral patterns,
including breeding, feeding, or sheltering.” 50
C.F.R. § 17.3; Babbitt v. Smeet Home Chapter of
Communities for a Great Oregon, 515 U.S. 687,
704-05 (1995) (upholding “ harm” definition
against facial challenge).

Any person who commits an unauthorized
“take” faces several means of enforcement: private
citizen suitsfiled under 16 U.S.C. 8
1540(g)(1)(A); civil and criminal penalties for
violations brought under 16 U.S.C. § 1540(a), (b);
and injunctive actions brought by the Attorney
General under 16 U.S.C. § 1540(€)(6).

Despite the broad statutory and regulatory
prohibition against a“take,” anon-federal public
entity may “take” alisted speciesif authorized by
an “incidenta take permit,” whichisissued by
FWS or NMFS, under ESA § 10(a). These
permits alow an activity to continue under
prescribed conditions if the take is* incidentd to,
and not the purpose of” the proposed activity. 16
U.S.C. § 1539(a)(1)(B).

The United States has recently stepped up
enforcement actions, filing suit to enjoin both
private and non-federal public entities from
engaging in activities which “ take” listed species.
Examples incude actions to enjoin an irrigation
district from diverting juvenile sdlmon into
irrigation channels and actions to prevent private
landowners from clearing nesting habitats occupied
by endangered bird species, such as the Florida
scrubjay.

The United States also sued to enjoin logging
on aparcel of private land in Oregon.

United Sates v. West Coast Forest Resources,
Civ. No. CV 96-1575-HO (D. Or. Aug. 4, 1997).
A pair of threatened northern spotted owls used a
nest site about one-and-one-half miles from the
parcel. FWS presented testimony from biologists
that the owls used the old-growth habitat to forage.
Though the court questioned the degree to which
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FWS had established that the owls used this stand
of old growth trees, it enjoined timber harvesting
for one year, enabling FWS to use radiotel emetry
equipment to monitor the birds' movement.

In another affirmative 8 9 case, the
United States sued to enjoin the Town of
Plymouth, Massachusetts, from authorizing  off-
road vehicles on the town’s beach. United
Satesv. Town of Plymouth, 6F.
Supp.2d 81 (D. Mass. 1998). FWS presented
evidence that off-road vehicles harmed endangered
piping plover chicks both directly by running over
them, and indirectly, by degrading vegetation in
their essential feeding habitat. The court found the
town liable under ESA § 9 for harming the chicks
through both its action and inaction.

The evidentiary standard for proving a“take”
varies among the circuits, especially where it
involves habitat modification allegedly resulting in
harm. Mast courts require a reasonable certainty
that alisted specieswill be killed or injured in the
future, if the ongoing or proposed action is not
enjoined. The mere modification of the listed
species’ habitat, without proof of injury to the
animal, generally cannot establish a 8§ 9 violation.

Once aviolation is proven aviolation, a court
can exercise broad discretion in fashioning an
appropriate remedy, so long as the relief ensures
that the violation will abate. The United States
generally seeks to enjoin the harmful activity until
the defendant applies for and receives an incidenta
take permit under § 10. The United States also
may compel the defendant to restore a cleared
habitat. The United States cannot seek monetary
penaltiesin a civil proceeding, although FWS or
NMFS may assess penalties administratively.

In referring an affirmative ESA civil case,
FWS and NMFS must devel op specific and
credible evidence to support claims that an action
will harm or otherwise “ take” a member of alisted
species. Given the ESA’simportant statutory
objectives, and the potential setbacks to the ESA
program from adverse rulings, both the
Department of Justice and United States Attorneys

should scrutinize referral packages carefully, and

exercise judgment in deciding which cases present
appropriate opportunities to obtain § 9 injunctive

relief.0



An Overview of Takings

Jurisprudence

Susan V. Cook

Senior Attorney

General Litigation Section

Environment and Natural Resources Division

Introduction

The Takings Clause of the Fifth Amendment
provides “ nor shall private property be taken for
public use, without just compensation.” Theam
of the Clause is to prevent the Government “ from
forcing some peopl e aone to bear public burdens
which, in all fairness and justice, should be borne
by the public asawhole.” Armstrong v.

United Sates, 364 U.S. 40, 49 (1960).

A "taking" can occur directly through the
exercise of the governmental power of Eminent
Domain. See, eg., United Satesv. 564.54 Acres
of Land, 441 U.S. 506 (1979). A taking can also
occur "indirectly,” when the Government actsin a
manner which causes an inverse condemnation.
First English Evangelical Lutheran Church of
Glendale v. Los Angeles County, 482 U.S. 304,
315 (1987). Inverse condemnation, in turn, can
occur by direct physical invasion (referred to as a
“physical taking”), Loretto v. Teleprompter
Manhattan CATB Corp., 458 U.S. 419, 436
(1982), or by virtue of the Government’s
restriction land use (referred to as a“ regulatory
taking”), Penn Cent. Transp. Co. v. New York
City, 438 U.S. 104 (1978). Both physical and
regulatory takings can be either temporary, see,
e.g., Bass Enters. Prod. Co. v. United States,
133 F.3d 893 (Fed. Cir. 1997), or permanent, see,
e.g., Creppel v. United States, 41 F.3d 627
(Fed. Cir. 1994).

Jurisdiction Over A Takings Claim: IsPlaintiff
in the Right Court?

Jurisdiction over claims against the
United States for ataking in excess of $10,000 is
vested exclusively in the United States Court of
Federal Claims under the Tucker Act,

28 U.S.C.8 1491(a)(1), while the Little Tucker
Act, 28 U.S.C. 8§ 1346(a)(2), grants concurrent
jurisdiction to the United States District Courtsin
cases where the amount in controversy isless than
$10,000. A plaintiff seeking to bring itself within
the jurisdiction of the federal district courts bears
the burden of alleging that his claim does not
exceed $10,000.00. See New Mexico v. Regan,
745 F.2d 1318, 1322 (10th Cir. 1984). A plaintiff
can continue to maintain its claim in federal district
court only if it iswilling to waive its right to the
recovery of damages in excess of the $10,000
jurisdictiona limit. Smithv. Secretary of the Air
Force, 855 F.2d 1544, 1553 (Fed. Cir. 1988).

The government cannot use the failure of a
plaintiff to plead a particular amount in
controversy in an attempt to maintain an action in
district court. The Federal Rules of Civil
Procedure require a complaint to contain a "short
and plain statement of the grounds upon which the
court's jurisdiction depends.” Fed. R. Civ. P.
Rule 8(a). “ A party cannot avoid the exclusive
jurisdiction of the Claims Court under the Tucker
Act by merely artfully pleading injunctive,
declaratory, or mandatory relief when the purpose
of the suit is to obtain money from the
United States more than $10,000." Colorado
Dept. of Highwaysv. U.S Dept. of Transp., 840
F.2d 753, 755 (10th Cir. 1988); see, e.g., Chula
Vista City Sch. Dist. v. Bennett, 824 F.2d 1573,
1579 (Fed. Cir. 1987).

An attempt by a plaintiff to designate an
individual government official by name cannot
vary thisrule. If the suit is one against afederal
official for acts performed within his official
capacity, it is considered an action against the
sovereign. Portsmouth Redevel opment & Hous.
Auth. v. Pierce, 706 F.2d 471, 473
(4th Cir. 1983). As such, any money judgment
would be paid out against the public treasury and
the suit is, in fact, one against the United States.
Id.; see, eg., Amoco Prod. Co. v. Hoddl,
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815 F.2d 353, 359 (5th Cir. 1987) (stating "It is
well established that failing to namethe  United
States as a defendant cannot avoid the limitations
of the Tucker Act.").

Injunctive Relief to Prevent a Taking is Nat
Available

Even if ataking is presently occurring,
injunctive relief to prevent ataking is not
appropriate, because it is well established that:

[€]quitable relief is not available to enjoin an
alleged taking of private property for a public
use, duly authorized by law, when a suit for
compensation can be brought against the
sovereign after the taking.

United Sates v. Riverside Bayview Homes, Inc.,
474 U.S. 121, 127-28 (1985), (citing Ruckelshaus
v. Monsanto Co., 467 U.S. 986, 1016-17 (1984)).
When it is claimed that the United States has taken
property, a suit for compensation can be brought
under the Tucker Act, 28 U.S.C. § 1491, and
heard by the appropriate court after the taking. 1d.
at 1016. Asthe court explains, “[t]his maxim rests
on the principle that so long as compensation is
available for those whose property isin fact taken,
the governmental action is not unconstitutional.”
United Satesv. Riverside Bayview Homes, Inc.,
474 U.S. at 128, (citing Williamson County
Regional Planning Comm’n v. Hamilton Bank of
Johnson City, 473 U.S. 172, 194-95 (1985)).

Thus, the Fifth Amendment “ does not prohibit
the taking of private property, but instead, places a
condition on the exercise of that power,” and is
designed "not to limit the governmental
interference with property rights per se, but to
secure compensation in the event of otherwise
proper interference amounting to ataking." First
English Evangelical Lutheran Church v. Los
Angeles, 482 U.S. at 314-15. Compensation need
not be paid before, or even contemporaneously
with, the taking. Preseaultv. ICC, 494 U.S. 1, 11
(1990).

Accordingly, asuit for ataking must first be
brought in the Court of Federal Claims, unless
Congress has withdrawn the Tucker Act grant of
jurisdiction in the relevant statute. Ruckelshaus v.
Monsanto Co., 467 U.S. 986, 1016-19 (1984).
Courts normally presume that the Tucker Act
remedy is available. To obtain an injunction based
on aclaim of an unconstitutional taking, a claimant
must overcome the presumption that a Tucker Act
remedy is available by presenting clear evidence
that Congress has withdrawn the remedy. Under a
narrow exception to this genera rule, a court will
not presume the availability of a Tucker Act
remedy where the claimant brings a takings
challenge to a statute that compels adirect transfer
of funds. Eastern Enters. v. Apfel, 524 U.S.
498, (1998) (citing In re Chateaugay Corp, 53
F.3d 478, 493 (2nd Cir.), cert. denied sub. nom,
LTV Sed Co. v. Shalala, 516 U.S. 913 (1995)).
Monetary relief is not presumed to be availablein
these cases because, if the payments are deemed to
be ataking, monetary relief would result in the
meaningless exercise of having the government
reimburse the claimant, dollar for dollar, for each
payment made. Eastern Enters. v. Apfel, 524
U.S. 498, (1998).

Need for the Government Action in Question to
Be*“ Authorized”

A compensable taking arises only if the
government action in question is “ authorized.”
Del-Rio Drilling Programs, Inc. v. United Sates,
146 F.3d 1358, 1362 (Fed. Cir. 1998). Authorized
means that the government agents were acting
within “ the general scope of their duties,” i.e.,
“their actions are a ‘ natural consequence of
congressionally approved measures,” ” Id. at 1362
(quoting NBH Land Co. v. United States, 576
F.2d 317, 319 (Ct. Cl. 1978)), “or are
pursuant to ‘the good faith implementation of a
Congressional Act.”” Del-Rio Drilling
Programs, Inc. v. United States, 146 F.3d at 1362
(quoting Southern Cal. Fin. Corp. v.

United Sates, 634 F.2d 521, 525 (Ct. Cl.



1980)). Here, the federa circuit court drew a
distinction between “ unauthorized” conduct and
authorized conduct, but nonethel ess unlawful,
noting that “ [m]erely because a government
agent’s conduct is unlawful does not mean that itis
unauthorized.” Del-Rio Drilling Programs, Inc. v.
United Sates, 146 F.3d at 1362. For example, a
district court may later determine the United States
Army Corps of Engineers denia of a Clean Water
Section 404 permit application to have been
arbitrary, capricious, or an abuse of discretion.
Nonetheless, the government action is
“authorized,” i.e., the government congressionally
empowered the corps to grant or deny Section 404

permits.

Need for a Compensable Property I nterest

The government must make a threshold inquiry
in any takings case whether the plaintiff possesses
a compensable property interest in that which he
alleges has been taken. The limitation on the
exercise of property rights must be one which
"inherg]g] in thetitle itsalf, in the restrictions that
background principles of the State's |aw of
property and nuisance already place upon land
ownership." Lucasv. South Carolina Coastal
Council, 505 U.S. 1003, 1029 (1992). Thus, "a
pre-existing limitation upon the landowner'stitle"
does not require compensation for its exercise
when that limitation does "no more than duplicate
the result that could have been achieved in the
courts — by adjacent landowners (or other
uniquely affected persons) under the State's law of
private nuisance, or by the State under its
complementary power to abate nuisances ...." Id.
Thus, though the regulatory action "may well have
the effect of eliminating the land's only
economically productive usg, [it is not ataking if]
it does not proscribe a productive use that was
previously permissible under relevant property and
nuisance principles.” 1d. at 1029-30. In analyzing
agovernmental action that allegedly interferes with
an owner’s land use, there can be no compensable
interference if such land use was not permitted at
the time the owner took title to the property. M &
J Coal Co. v. United States, 47 F.3d 1148, 1153

(Fed. Cir. 1995).

The Special Nature of Physical Takings

When there has been a physical occupation, or
direct physical intrusion of property, the genera
rule isthat such an intrusion, despite size or nature
of impact, effects ataking. Lucasv. South
Carolina Coastal Council, 505 U.S. at 1028; see,
e.g., Loretto v. Teleprompter Manhattan CATB
Corp., 458 U.S. at 436; Preseault v. United
Sates, 100 F.3d 1525, 1550-51 (Fed. Cir.
1996); Hendler v. United Sates, 952 F.2d
1364, 1378 (Fed. Cir. 1991). Thisis
true despite the public benefit or interest served.
Lucas v. South Carolina Coastal Council, 505
U.S. at 1028.

The Question of Ripeness

Before aregulatory takings claim can be
litigated, a plaintiff must establish that hisclaimis
ripe. In Aginsv. City of Tiburon, 447 U.S. 255
(1980), the Supreme Court declined to reach the
merits of an as-applied regulatory taking claim,
finding instead, that the daim was not ripe. There,
the court held that landowners, who challenged
zoning ordinances restricting the number of houses
they could build on their property, needed to
submit first, and have denied, a plan for
development of their property. Id. at 260.
Subsequent Supreme Court case law clearly
established the need for the administrative agency
to arrive a afinal, definitive position regarding
how the challenged regulation will apply to the
particular land at issue, before an as-applied
regulatory taking claim would be ripe.
MacDonald, Sommer & Fratesv. Yolo County,
477 U.S. 340, 349 (1986); Williamson County
Regional Planning Comm’n v. Hamilton Bank of
Johnson City, 473 U.S. 172, 193 (1985).

Facial, as opposed to as-applied, challengesto
governmental actions are generally ripe the
moment the challenged law is placed into effect,
but nonetheless face an “ uphill battle.” Keystone
Bituminous Coal Ass' nv. DeBenedictis, 480 U.S.
470, 495 (1987). For example, it is always
difficult to show that the mere enactment of
legidlation has deprived an owner of all
economically viable use of his property. Hoddl v.
Virginia Surface Mining & Reclamation Ass'n,
Inc., 452 U.S. 264, 297 (1981).
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The Supreme Court’s most recent discussion
of ripeness in aregulatory takings case is Suitum
v. Tahoe Regional Planning Agency, 520 U.S.
725, (1997). There, the Court found that the
plaintiff had received afinal agency decision
regarding the application of the regulations to her
property, and her claim was ripe for decision. Id.
at 743. However, in Heck & Assoc., Inc. v.
United Sates, 134 F. 3d 1468 (Fed Cir 1998), the
Federal Circuit found that a Clean Water Act
Section 404 permit, which was withdrawn from
active status pending plaintiff’s submission of a
state water quality certificate, was not ripe. Id at
1472.

Merely Requiring a Plaintiff to Apply for a
Permit Does Not Establish a Taking

The Supreme Court has recently noted that a
party challenging governmental action as an
unconstitutional taking bears a substantia burden.
Eastern Enters. v. Apfel, 524 U.S. 498, (1998)
(citing United Statesv. Sperry Corp., 493 U.S.
52, 60 (1989)). Thisis because government
regulation often “ curtails some potential for the use
or economic exploitation of private property.”
Andrusv. Allard, 444 U.S. 51, 65 (1979). Thus,
“not every destruction or injury to property by
governmental action has been held to be a ‘taking’
in the congtitutional sense.” Armstrong v. United
Sates, 364 U.S. at 48. Nonetheless, regulatory
action which "goes too far" will be found a taking.
Pennsylvania Coal Co. v. Mahon, 260 U.S. 393,
415 (1922).

The mere requirement that an individual apply
for a permit or other permission does not establish
ataking. United Satesv. Riverside Bayview
Homes, Inc., 474 U.S. at 127. Thisis because
“[a] requirement that a person obtain a permit
before engaging in a certain use of his or her
property does not itself ‘take’ the property in any
sense: after dl, the very existence of a permit
system implies that permission may be granted....”
Id. at 126-27. Thus a plaintiff must apply for
permission and have that permission denied to

ripen his claim, unless resorting to that procedure
would prove futile. MacDonald, Sommer &
Fratesv. Yolo County, 477 U.S.at
350 n.9. Application of the futility exception,
however, as it has become known, is not
appropriate where the property owner has not yet
applied to engage in the proposed use. Greenbrier
v. United Sates, 40 Fed. Cl 689, 702-03
(1998). Further, “[a] plaintiff cannot plead futility
whenever faced with long odds or demanding
procedural requirements.” Heck & Assoc. v.
United States, 37 Fed. Cl. 245, 252 (1997), aff'd,
134 F.3d 1468 (Fed. Cir. 1998).

Limited Applicability of the Agins Test

When a plaintiff challenges a governmental
action as ataking by virtue of its mere enactment
or placement into effect, thisis considered a
“facial” challenge. In such asituation, the
Supreme Court hasin the past looked to whether
the regulation (1) fails substantially to advance a
legitimate state interest, or (2) denies an owner
economically viable use of hisland, to decide
whether there has been ataking. Nollan v.
California Coastal Comm'n, 483 U.S. 825, 834
(1987) (citing Agins v. City of Tiburon, 447 U.S.
at 260). Recent Supreme Court jurisprudence
suggests, however, that the court may soon
reeval uate the continued viability of the first factor
in assessing whether there has been a compensable
taking. In any case, it must be noted that a
different analysis applies to the evaluation of
whether the application of a particular law or
regulation on a plaintiff effects ataking, as
discussed below.

Evaluation of When Governmental Action
Causes a Regulatory Taking

When a plaintiff challenges aregulation as
applied, the Supreme Court has explained that the
inquiry does not lend itself to any “ set formula”’
and thus the determination is essentially ad hoc and
fact intensive. Eastern Enters. v. Apfel, 524
U.S. 498, (1998), (citing Kaiser Aetna v.



United Sates, 444 U.S. 164, 175 (1979)).
Instead, the court has

identified severa factors ... that have
particular significance: the economic impact of
the regulation, its interference with reasonable
investment backed expectations, and the
character of the governmental action.

Eastern Enters. v. Apfel, 524 U.S. 498, (1998),
(citing Kaiser Aetna v. United States, 444 U.S. at
175); see also Connolly v. Pension Benefit Guar.
Corp., 475 U.S. 211, 224-25 (1986).

In evaluating whether there has been a
regulatory taking, a court’s analysis focuses
primarily on the regulation’ s economic impact on
the plaintiff and the extent to which the regulation
interferes with reasonabl e investment-backed
expectations. To establish ataking, a plaintiff
must show that the regulation denies all
economically viable use of his property. Bass
Enters. Prod. Co. v. United Sates, 133 F.3d at
895 (citing Lucas v. South Carolina Coastal
Council, 505 U.S. at 1030-31). However,
"[g]overnment hardly could go on if, to some
extent, values incident to property could not be
diminished without paying for every such change
in the general law." Pennsylvania Coal Co. v.
Mahon, 260 U.S. at 413. Thus, the mere
diminution in property value, standing aone, does
not establish ataking. Concrete Pipe & Prods. of
California, Inc. v. Construction Laborers Pension
Trust, 508 U.S. 602, 645 (1993); Penn Cent.
Transp. Co. v. New York City, 438 U.S. at 131.
Likewise, denia of the highest and best use, or the
most profitable use, does not constitute a taking.
Florida Rock Indus., Inc. v. United Sates, 791
F.2d 893, 901 (Fed. Cir. 1989). Nor does the fact
a property owner is not permitted to reap as great a
financial return from his property, as he might
have hoped, by itself, establish ataking. See, eg.,
MacDonald, Sommer & Fratesv. Yolo County,
477 U.S. a 353 n.9.

When there is areciprocity of advantage, as
frequently occurs in a zoning case, the claim that
the government has taken private property is not
compelling: “ the dlaimant has in a sense been
compensated by the public program adjusting the

benefits and burdens of economic life to promote
the common good.” Florida Rock Indus., Inc. v.
United States, 18 F.3d 1560, 1570

(Fed. Cir. 1994) (citing Penn Cent. Transp. Co. v.
New York City, 438 U.S. at 124); see also Agins .
City of Tiburon, 447 U.S. at 262-63.

In determining whether there has been a
regulatory taking, courts also evaluate the extent to
which the challenged governmental action has
interfered with the reasonabl e investment-backed
expectations of the property owner. Keystone
Bituminous Coal Assn v. DeBenedictis, 480 U.S.
at 495; Connolly v. Pension Benefit Guar. Corp.,
475 U.S. at 227. The court has noted, however,
than an investment-backed expectation must be
reasonable — it “ must be more than a ‘unilatera
expectation or an abstract need.”” Ruckelshausv.
Monsanto Co., 467 U.S. at 1005-06 (quoting
Webb' s Fabulous Pharmacies, Inc. v. Beckwith,
449 U.S. 155, 161 (1980)).

Thus, a successful plaintiff must be ableto
demonstrate that he purchased his property “in
reliance on the non-existence of the challenged
regulation.” Creppel v. United Sates, 41 F.3d
627, 632 (Fed. Cir. 1994). Thisistrue even where
the challenged regulation has effectively eliminated
al viable economicuse. Good v. United Sates,
189 F.3d 1355 (Fed. Cir. 1999). Wherea
plaintiff was aware of the need to obtain regul atory
approval to develop hisland, he cannot claim a
taking when the previously existing regulatory
environment becomes more stringent.  1d. at 1362,
citing Deltona Corp. v. United Sates, 657 F.2d
1184, 1193 (Ct. Cl. 1981), cert. denied, 455 U.S.
1017 (1982).

The Measure of Just Compensation

Once the court establishes ataking, it makes a
determination of compensation. The proper
measure of just compensation is that which will
put the owner “ in as good a position pecuniarily as
he would have occupied if his property had not
been taken.” Yuba Natural Resources, Inc. v.
United States, 821 F.2d 638, 640 (Fed. Cir. 1987)
(quoting United States v. Miller, 317 U.S. 369,
373 (1943)). Just compensation for a permanent
taking is generally the fair market value of the
property taken. Id. Just compensation for a
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temporary taking is determined with reference to
the fair market rental value of the property interest
taken. BassEnters. Prod. Co. v.  United Sates,
133 F.3d at 895. In either atemporary or
permanent taking, a successful litigant is entitled to
the reimbursement of those reasonabl e costs and
expenses of litigation, including reasonable
attorney, appraisal, and engineering fees, which the
litigant incurred because of the litigation. Uniform
Rel ocation Assistance and Real Property
Acquisition Act, 42 U.S.C. § 4654.



General Stream Adjudications:
Overview of the Process and | ssues

David W. Harder
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In virtually every state west of the 100th
meridian, water is scarce, but litigation concerning
itisnot. Much of thislitigation takes placein
“general stream adjudications,” in which the right
to use water from a given river systemisjudicialy
determined. While some of these adjudications are
small, others are huge, complex actions involving
thousands of parties and years of litigation. For
example, the Snake River Basin adjudication in
Idaho, beginning in 1987, involves more than
100,000 claims to water, and is expected to last at
least another ten years. A synopsis of the major
ongoing adjudications in the western statesis
attached to the end of this article.

State law generally governs the allocation and
distribution of water. The arid states of the
American West follow the “ prior appropriation”
doctrine. Under this doctrine, an individua can
obtain a protected property right to use a certain
quantity of water by placing the water to a
“beneficial use,” such asirrigation. When thereis
not enough water for all users, the shortage is not
shared on apro ratabasis. Water is allocated
under aprinciple of “ first intimeisfirst in right.”
In other words, “senior” water right holders (i.e.,
those who were the first to use the water) are
entitled to use their entire amount of water before
“junior” holders get any. The date used to decide
one s position in this hierarchy is called the
“priority date.”

To administer water rights under the prior
appropriation doctrine, knowing everyone's rights
toagiven river system is essential. Without
knowing the priority date and quantity of water

being used by each individual, it isimpossible to
know, in times of shortage, who to cut off and who
to alow the use of their full water share.
Unfortunately, very few comprehensive listings
exist of valid water rights for western river
systems. With ever increasing demands on water
by growing populations, the need for
comprehensive listings of water rights becomes
increasingly important, and general stream
adjudications are designed to provide them.

A general stream adjudication resultsin a
judicial decree of all water rightsto a given river
system. Although adjudications involving the
United States may occasionally be in federa court,
they are usually state court proceedings. The
United States is joined as a defendant in these
proceedings pursuant to the McCarran
Amendment, 43 U.S.C. 8§ 666, which waives the
United States' sovereign immunity “ for the
adjudication of rights to the use of water of ariver
system or other source.”

Although each state’ s process is different,
typically the adjudication begins with each water
user making aclaim for awater right. The state’s
water resource agency then examines these claims,
and files recommendations with the state court on
whether, and to what extent, the claimed rights
should be decreed. Water right claimants can file
obj ections to the recommendati ons made by the
agency for their own claim or the claim of others.
The agency treats each objected-to claim as a
separate “ sub-case,” and will resolve the issue
much like any other civil litigation. Eventually,
after ruling on each claim, the court issues a
judicia decreelisting all of the water rights. For
each right, the court will decree the quantity of
water usage, the purpose of use, the season of use,
the place of use, the place of diversion, and the
priority date.

The United States plays a crucial rolein these
adjudications because it files some of the largest
claims on behalf of both Indian tribes and federal
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agencies. Agencies with large land holdings or
water resource duties in the adjudicated watershed
will be major claimants, but all agencies using
water must file claims. Agencies that often have
significant claims include the Bureau of Land
Management, the Bureau of Reclamation, the
Department of Defense, the Fish and Wildlife
Service, the Forest Service, and the National Park
Service.

The United States' claims are particularly
controversial because many of them are “reserved’
water rights not based on state law. Under the
federal reserved rights doctrine, when the United
States reserves land from the public domain for a
federal purpose, it aso, by implication, reserves
sufficient water to accomplish the reservation’s
purposes. United States v. New Mexico, 438 U.S.
696 (1978); Cappaert v. United States, 426 U.S.
128 (1976); Wintersv. United Sates, 207 U.S.
564 (1908). See also Montana v. Confederated
Salish & Kootenai Tribes, 712 P.2d 754 (Mont.
1985). Under this doctrine, the quantity reserved
isnot tied to historical beneficia use (as state law-
based rights are), but to the amount of water
needed to fulfill the purposes of the reservation.

Reserved rights differ from state law-based
rights in a number of other important ways. For
example, under state law, the priority date of a
water right is essentially the date the water was
first put to abeneficia use. In contrast, the
priority date of areserved right is the date of the
creation of the federal reservation. For some types
of Indian reserved water rights, like those to
support fishing rights created by a treaty, the
priority date is based on the tribe' s longstanding
use of the water, resulting in a* time immemorial”
priority date.

Moreover, federal reserved rights are not
subject to state law rules on nonuse. If a state
water-right-holder does not use a water right for a
period of time, five years for example, the water
right isusually lost under aforfeiture statute. In
contrast, a nonused federal right created by
implication in a 1864 reservation may still be

valid. Finally, the federa or Indian reserved right
includes water needed for present and future uses.
A private water claimant can generally claim only
current uses in the adjudication. For amore
in-depth discussion of reserved rights, consult 4
Waters and Water Rights, Reserved Water Rights
(Robert E. Beck, ed., 1996 replacement volume to
1991 ed.).

Although reserved water rights have been
recognized since 1908 for Indian reservations, and
since 1963 for other federal agencies, see Arizona
v. California, 373 U.S. 546 (1963), many
fundamenta issues remain unresolved concerning
the existence and scope of reserved rights. The
following subsections highlight some controversia
issues being litigated with respect to Indian
reserved rights and those of federal agencies.

Important Indian Water Rights | ssues

The Department, through the Indian Resources
Section of the Environment Division, represents
the Bureau of Indian Affairs (BIA) of the
Department of the Interior in water adjudications
throughout the western United States. The BIA is
the trustee for Indian natural resources, including
water rights, and makes water right claims for the
benefit of tribes in adjudications. The BIA objects
to the water right claims of other entities that
would conflict with the claimed tribal water right.
Significant Indian water rights issues include the
following:

a. Practicably Irrigable Acres (PIA) — A
tribe’ s agricultural water right is measured by the
PIA standard from Arizona v. California,

373 U.S. 546, 600-01 (1963). The PIA test
determines whether land can be irrigated for
agriculture and if that enterprise would be
economically feasible. In the New Mexico Aamodt
adjudication, the Department litigated the correct
basis for economic analysis of the future irrigation
project for the Nambe Pueblo. The state and
private entities wanted a nationa focus, requiring
the irrigation project be feasible as a part of the
national economy, while both the United States and



the Pueblo contended that the economic analysis
focus only on the specific project. The Specia
Master made an adverse preliminary ruling under
FR.CP.(e)(5) in  mid-1999.

b. Instream Flow Claims —Water rights have
been recognized to protect tribal fishing, hunting,
and gathering rights. United Satesv. Adair, 723
F.2d 1394 (9th Cir. 1983). The Department, with
the Klammath Tribes of Oregon and the Nez Perce
Tribe of Idaho, is litigating how much water is
appropriate to provide habitat for fish, game, and
plants important to each tribe. These claims
include the contention that relatively large flows
are needed to keep the stream channel in proper
shape and to maintain the riparian corridor
adjacent to the stream. The United Statesis
actively seeking to resolve these claims through
negotiation in both the Klammath and Shake River
Basin adjudications.

¢. Groundwater — An important component
of Indian reserved water rightsis groundwater.
The courts have not uniformly acknowledged the
existence of reserved groundwater rights for either
federal or Indian lands. In the Gila River
adjudication, the Arizona Supreme Court recently
heard arguments on this point. In several New
Mexico adjudications, the inclusion of
groundwater within the Indian reserved right is
also being litigated. In many areas, groundwater,
or storage of surface flows in aquifers, is often an
important component to settle the tribal right, as
the parties ook for water to mitigate surface water
shortages when tribal and federd rights are fully
exercised.

d. Operation of Federal Facilities— Indian
reservations are often adjacent to or significantly
affected by the operation of other federa facilities.
For example, dams operated by the Army Corps of
Engineers or the Bureau of Reclamation (BOR)
can affect tribal fisheries and the water rights
associated with those fisheries. In litigation
concerning tribal water rights along the Klamath
River in Oregon and California, afederal court in
Oregon recognized BOR' s obligation to provide
water for senior, but unadjudicated, tribal instream
water rights, ahead of the contractua rights of
BOR Project irrigators. Klamath Water Users
Assoc. v. Patterson, 191 F.3d 1115 (9" Cir.

1999). Similarly, federal and private dams on the
Snake River have adversely affected salmon relied
on by the Nez Perce Tribe, and water from storage
in BOR projectsis necessary to help fish passage.

e. State Water Permitting and Unadjudicated
Tribal Water Rights — The Flathead Tribes of
Montana initiated an original action in the
Montana Supreme Court in 1998. The suit
challenges whether a state agency has authority to
issue new water right permits when the tribes
senior water right is not yet quantified. The tribes
contend that the state agency could not determine
whether water is available to all ocate to new users
until a complete adjudication or settlement
determines the tribes’ water right. The matter was
argued to the Montana Supreme Court in early
1999 but it has issued no ruling.

f. Settlement of Tribal Water Right
Claims — Tribal water right claims are often
settled. The Department playsarolein clam
negotiation as a part of the Interior Department’ s
negatiation team. The team generally settles the
meatters on terms that both allow the affected tribe
to use its water right effectively, and maintain
many existing private water uses. Sincethereis
rarely surplus water in awatershed, the  United
States typically provides the bulk of the funding
for water projects or environmental restoration.
This smooths the transition from partial exerciseto
the complete use of the tribal water right. The
Interior Department has renewed its commitment
to settle Indian water problems, and we are
actively helping all settlement efforts.

Important Non-Tribal Reserved Right Issues

The attorneys in the General Litigation Section
of the Environment Division litigate the reserved
water rights of federal agencies. A description of
afew of the most controversial issues follows.

a. Wilderness Water Rights — Congress
established the wilderness preservation systemin
1964 with the enactment of the Wilderness Act, 16
U.S.C. 88 1131-36. Congress has now designated
more than 90 million acres of land as wilderness,
but in virtually every case, Congress did not state
what, if any, water rights exist for these aress.
Recently, in the Snake River Basin adjudication in
Idaho, the Idaho Supreme Court held that
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wilderness water rights do exist, and that the
quantity reserved is al unappropriated flow at the
date of designation. The State of Idaho has
requested the court to reconsider its opinion.

b. Wild and Scenic River Water
Rights — Congress enacted the Wild and Scenic
Rivers Act in 1968. 16 U.S.C. § 1271 et seq. The
statute has a negatively worded reservation of
water rights: “ Designation of any stream . . .
snall not be construed as a reservation of the
waters of such stream for purposes other than
those specified in this Act, or in quantities greater
than necessary to accomplish these purposes.” 16
U.S.C. 8§ 1284(c). Until recently, nojudicia
decision explicitly ruled on the meaning of this
provision. On July 24, 1998, a state district court
in ldaho ruled that this provision is an express
reservation of water, but that the United States
must establish the precise quantity to ensure that it
is the minimum amount necessary for each
designated river segment. Thisruling is presently
on appeal to the Idaho Supreme Court.

c. Stock Water Reserves — In 1926, the
President issued an executive order entitled “ Public
Water Reserve No. 107" (PWR 107). The order
reserved all land within one quarter mile of “ every
spring or water hole located on unsurveyed public
land” so that the public could use the springs to
water livestock. Although the Colorado Supreme
Court summarily ruled that this provision reserved
water, United Satesv. City & County of Denver,
656 P.2d 1,31 (Colo. 1982), other states have
refused to recognize the validity of these
reservations. Last year, the Idaho Supreme Court
reversed alower court decision and held that
“PWR 107 isavalid basis for a federal reserved
water right for the limited purpose of stock
watering.” United Statesv. Idaho, 959 P.2d 449,
453 (Idaho 1998).

Asthis brief overview suggests, litigation of
federal water rights is pervasive across the
western United States. Given the uncertainty in the
law, it is aso expensive and time consuming.
Negotiated resolutions are more efficient than

litigation, and routinely result in better outcomes
for all parties concerned. In the past few years, we
have had notable successes in achieving negotiated
agreements for both Indianand  Non-Indian
water rights. If we can build on these successes,
we can make obsolete Mark Twain's still felicitous
observation that, in the West, “ Whisky is for
drinking and water is for fighting.”

An Overview of Adjudications Involving the

United States

Arizona:
The Gila River Adjudication and the Little
Colorado River Adjudication started in the
1970s and are continuing.

Cdlifornia:
A few water matters are ongoing, including the
Fallbrook Adjudication.

Colorado:
A general adjudication of all waters within the
state began in the 1960s. The state is carved
into seven water divisions, with adistrict court
presiding over each divison. The processis
unique and is essentially a permanent, ongoing
adjudication.

|daho:
The Shake River Basin Adjudication began in
1987 and involves more than 80% of the
state' s water resources and more than 100,000
claims.

Montana:
A statewide adjudication began in 1979 and
involves more than 200,000 claims. The
claims for several federal agencies and three
tribes have been settled.

New Mexico:
Many general stream adjudications are
ongoing in both state and federal court. In
addition, federal law suits are ongoing
concerning the Rio Grande Compact and the
Rio Grande Project.

Nevada:
There are approximately ten ongoing state
court adjudications. Additionally, thereisthe



ongoing federal water rights adjudication of
the Walker River and its tributaries.

Oregon:
The Klamath Basin Adjudication isongoing in
state court.

Texas:
A suit has been initiated to adjudicate federa
water rights on the Rio Grande.

Utah:
The Virgin River Adjudication was recently
completed following a comprehensive water
rights settlement. There are many other
adjudications filed in state court.

Wyoming:
The Big Horn River General Adjudication has
been ongoing for more than twenty years and
the Indian phase is now complete. O

28 UNITED STATESATTORNEYS' BULLETIN

FEBRUARY 2000



RS 2477 Litigation: Statutory
Background and Litigation | ssues

Claire E. Douthit
Former Trial Attorney, General Litigation Section
Environment and Natural Resources Division

Margo D. Miller
Former Trial Attorney, General Litigation Section
Environment and Natural Resources Division

I. Background
In 1866, Congress enacted an innocuous-
sounding provision granting rights-of-way

across federal lands;

The right-of-way for the construction of
highways over public lands, not reserved
for public uses, is hereby granted.

Codified as Section 2477 of the Revised Statutes,
“RS 2477 dlowed establishment of many
highways across the public domain of the

United States. Ironically, the real controversies
created by the statute did not arise until it was
repealed in 1976. See Pub. L. No. 94-579, 90
Stat. 2744 (1976) (repealing many right-of-way
grants).

The 1976 repea did not affect rights-of-way
established before that year. By that time,
thousands of roads and trails crossed federal land.
Because no procedures had ever been created to
determine and document RS 2477 rights-of-way,
there was no way to decide which of these roads
fell within the right-of-way grant of RS 2477.
With ever increasing momentum after 1976,
counties and other entities (especially in Utah and
Alaska), began asserting rights under RS 2477 to
all kinds of roads and trails crossing federal land.
At present, Utah a one has more than 5,000 claims

to RS 2477 rights-of-way, and the United States
recognizes only ten of these claims.

To resolve these controversies, an
administrative process for making and determining
claims would be immensely helpful.

Unfortunately, such aprocessis not likely to exist
any time soon.

In response to a 1996 Interior proposal to
create a claims process, Congress placed a
moratorium on “ devel oping, promulgating, and
thereafter implementing arule concerning  rights-
of-way under section 2477 of the Revised
Statutes,” unless expressly authorized by an Act of
Congress. FY 1996 Interior Appropriations Act,
Pub. L. 104-134, § 110, 110 Stat. 1321-177
(1996). Although Congress lifted this moratorium
the following year, regulations can be implemented
only if “ expressly authorized by an Act of
Congress.” FY 1997 Interior Appropriations Act,
Pub. L. 104-208, § 108, 110 Stat. 3009 (1996).
Because of this Congressional action, the Secretary
of Interior issued an “Interim Departmenta Policy
on Revised Statute 2477,” which is sill in effect,
and prevents the agency from making right-of-way
determinations, absent compelling circumstances.
This policy states: * Until final rules are effective,
| have instructed the Bureau of Land Management
to defer any processing of R.S. 2477 assertions
except in cases where there is demonstrated,
compelling, and immediate need to make such
determinations.”

With no administrative process to resolve
disputes over RS 2477, the issues necessarily have
become the focus of judicial actions. RS 2477
litigation commonly arises in two contexts:

(1) acounty or other claimant sues to quiet title; or
(2) acounty or other claimant assertsitsrights
through some action, such as bulldozing in a



national park. Under either scenario, a need for
national coordination exists because RS 2477 law
is still developing, with the meaning of most key
words still in dispute.

Il. Issuesthat Arisein RS 2477 Litigation
A few of the key issues that arise in RS 2477
litigation are highlighted bel ow.

A. Doesan RS 2477 Right-of-Way Exist?
The threshold issue in any law suit will be whether
an RS 2477 right-of-way exists. This issue may
ariseinaquiet title action or as adefenseto a
trespass action. Whether a valid right-of-way
exists is more complicated than the smple terms of
the grant would suggest because the statute
provides no definition of itsterms. What isthe
definition of a"highway"? What constitutes
"construction”? Which public lands are "not
reserved” for public uses? What law, state or
federal, should answer these questions? Thelaw is
not settled with respect to any of these questions.

Many state cases address establishment of
highways pursuant to RS 2477. Most state cases
involve only non-federal litigants and, therefore,
are not dispositive on federal RS 2477 issues.
However, the few federal cases that address
existence issues, provide no clear judicial
precedents, because each focuses on only one term
in the statute. See, e.g., Humboldt County v.
United Sates, 684 F.2d 1276 (Sth Cir. 1982)
(discusses only the meaning of the term * public
lands,” assumes a county participated in
“construction,” and assumes that road was a
“highway”); Wilderness Soc'y v. Morton, 479
F.2d 842 (D.C. Cir. 1973) (discusses only the
meaning of the term * highway”).

B. What Isthe Regulatory Authority of the
United States?

When avalid right-of-way exists, the issue
generaly will be what activitieswithinthe  right-
of-way can be, or have been, regulated by the
United States, and what regulatory authority can
be exercised over expansion or modification of the
right-of-way. Can afederal agency limit the use of
aright-of-way pursuant to its statutory duties to
protect the federal resource? Can afederal agency

direct the holder of an RS 2477 right-of-way to
exerciseitsrightsin aparticular way? Boath the
Ninth and Tenth Circuits have held that agencies
have the authority to regulate within the scope of
RS 2477 rights-of-way. United Statesv. Vogler,
859 F.2d 638, 642  (9th Cir. 1988); Clouser v.
Espy, 42 F.3d 1522, 1538 (Sth Cir. 1994); Serra
Club v. Hodel, 848 F.2d 1068 (10th Cir. 1988);
see also City & County of Denver v. Bergland,
695 F.2d 465, 468, 482 (10th Cir. 1982) (Interior
has authority to regulate a 1905 Act easement);
United Satesv. Jenks (Jenks ), 22 F.3d 1513,
1518 (20th Cir. 1994) (holding that even
if defendant has patent or common law easement
rights, he must apply for a specia use permit). It
is unsettled, however, whether, lacking specific
regulations, federal agencies can restrict activities
within aright-of-way. See Southern Utah
Wilderness Alliance et. al v. Bureau of Land
Management et. al (SUWA v. BLM), 2:96-CV-
0836-S, dipop. a 17 n. 7 (D. Utah Oct. 8, 1997)
(Memorandum Decision Addressingthe  United
States' Mation for Partial Summary Judgment and
Motion to Strike Kane County’s Fourth Defense)
(reasoning “ absent defining statutes or regulations,
it is not for the court to declare how the BLM isto
carry out its duties, or to create regul ations
judicially that comport with the BLM’sview of its
regulatory role in the present dispute”).
Fortunately, many agencies have promulgated
regulations that apply to roads across the lands
they manage. See, eg., 36 C.F.R. § 261.10
(prohibiting construction of roads on forest system
lands without authorization);

36 C.F.R 8§ 5.7 (prohibiting construction or roads
through National Parks without written
authorization). Few of these regulations, however,
have been subject to RS 2477 litigation, so
whether they constitute the exercise of regulatory
authority within RS 2477 rights-of-way is
dtill an unsettled question. The Congressiona
moratorium further complicates this issue,
described above, on developing, promulgating, or
implementing any rule or regulation unless
expressly authorized by an Act of Congress.

C. What Isthe Scope of an RS 2477 Right-
of-Way?
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It is also an unsettled question whether the
scope of avalid RS 2477 right-of-way must be
determined before a court finding that an RS 2477
right-of-way holder violated federal regulations.

At least one court has suggested that the federal
land management agency’ s authority to regul ate an
RS 2477 right-of-way is directly related to whether
the proposed activity is within the scope of the
right-of-way. See United Satesv. Garfield
County, No. 2:29-CV-0450-J (D. Utah); see also
SUWA v. BLM, No. 2:96-CV-0836-S, dlip op. at
(D.Utah October 7, 1997) (Federa Government
has the authority to regulate the use of valid rights-
of-way, but without regulations, “as long as Kane
County stays within itsright-of-way, . . . BLM
authorization is not required” before the
right-of-way is expanded or modified).

If scope becomes an issue, theinitia task isto
determine the law to apply. In the Tenth Circuit,
state law determines the scope of an RS 2477
right-of-way. Serra Club v. Hodel, 848 F.2d at
1083. Attorneysin the General Litigation Section,
Environment and Natural Resources Division
(ENRD) have completed much of the research
concerning the state highway rights-of-way
scope standards in individual states, in the Tenth
Circuit. We encourage individuals to contact these
attorneys before embarking on asimilar effort. As
with most RS 2477 issues, however, the scope
standards to apply in each state are not entirely
Settled.

D. Additional Issues

When a county or claimant asserts its rights
through some action, such as bulldozing aroad in
anational park or forest, the fact-intensive issues
often expand to include the following: (1) What,
when, where, why, and how did the specific
ground-disturbing activity occur? (2) Was the
specific ground disturbing activity the type that
required authorization by the federal agency? (3) If
30, did the owner have such authorization for that
specific activity? and (4) If the activity was
unauthorized, how was the resource damaged?

These cases quickly demand large expenditures of
attorney time and resources.

[11. Additional Resources

Attorneysin the General Litigation Section of
the ENRD have handled or monitored most of the
RS 2477 cases over the past twenty years. The
following attorneys can provide substantial
assistance: K. Jack Haugrud, Assistant Chief
(202-305-0438), Bruce Landon (907-271-5452),
Allison Rumsey (202-514-0750), and Margo
Miller (202-305-0449). Because of the unsettled
nature of the legal issues, they are also attempting
to provide national coordination. In addition to
these human resources, a comprehensive and
useful guide to understanding the complexities of
issues surrounding RS 2477 rights-of-way is The
United States Department of Interior Report to
Congresson R.S 2477: The History and
Management of R.S. 2477 Rights-of-Way Claims
on Federal and Other Lands (June 1993),
submitted to the Chairman of the Subcommittee on
Interior, Committee on Appropriations, House of
Representatives.0



Responsibilities and Activities of the

Title Unit

Lewis M. Baylor
Assistant Chief, Land Acquisition Section
Environment and Natural Resources Division

The Title Unit, Land Acquisition Section,
Environment and Natural Resources Division
(ENRD), has been delegated the task of fulfilling
severa statutory responsibilities of the Attorney
General relating to land, including:

» thereview and approval of the sufficiency of
titles for land or interestsin land to be
acquired by the Federal Government (40
U.S.C. § 255),

» theapproval and preparation of easements to
be granted over lands administered by the
Department of Justice and its components (40
U.S.C. §319), and

» theapproval of conveyances of land from the
government for airport purposes (49 U.S.C.

§ 47125).

The Title Unit a so oversees and administers
the Attorney Genera’ stitle regulations (cited
below). It also guides the review of title by eleven
federal agencies, delegated their authority by the
Attorney General. The Title Unit participates
directly in condemnation litigation when ownership
or boundaries are in question, and it servesas a
resource to assist attorneys and various federal
agenciesin litigation involving land, in structuring
negotiated real estate transactions, and in
addressing questions relating to title and estates in
real property.

Statutory and Delegated Authority:

Congress placed the responsibility for the
review of title in federal land acquisitions on the
Attorney General by virtue of 40 U.S.C. § 255.
This statute reads, in part, as follows: "Unless the
Attorney General gives prior written approval of
the sufficiency of thetitle to land for the purpose

for which the property is being acquired by the
United States, public money may not be expended
for the purchase of the land or any interest
therein."

Thiswording isin a statute that dates back to
1841. Until 1970, the Attorney General, acting
through the Land Acquisition Section’s Title Unit,
reviewed titles for essentially all federal land
acquisitions. In 1970, the statute was revised to
allow the Attorney General to delegate to other
departments and agencies responsibility, "subject
to his general supervision and in accordance with
regulations promulgated by him."

Authority has been delegated to the
government’s principa land acquiring agencies,

Department of Agriculture,

Department of the Army,

Department of Energy,

Department of the Interior,

Department of the Navy,

Department of Transportation,

Department of Veterans Affairs,

General Services Administration,

International Boundary and Water

Commission, and

United States Postal Service (subsequently

excluded by statute).

These agencies may, without reference to the
Department of Justice, review and approve titles to
land or interests they are acquiring, subject to
compliance with the Attorney Genera’stitle
regulations (see item 3 below). All other federal
agencies, unless they have been exempted from the
effect of the statute, submit requests for the review
of titles directly to the Department of Justice.

Within the Department of Justice, the Attorney
General has delegated her authority and
responsibility to review titles and promulgate
related regulations to the Assistant Attorney
Generd, Environment and Natural Resources
Division (Order No. 440-70 of the Attorney
Generdl, dated October 2, 1970, and codified at 28
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C.F.R. 80.65(c) and 0.66). She, in turn, has
delegated her title review authority and
responsibility to the chief and assistant chiefs of
the Land Acquisition Section, and the chief of the
Title Unit in the Land Acquisition Section (ENRD
Directive No. 23-98).

Primary Refer ences:

The Department of Justice has devel oped four
reference documents to guide and regulate
attorneys who review titles under del egated
authority from the Attorney General. These
reference documents are:

1. Sandards for the Preparation of Title
Evidence in Land Acquisitions by the
United Sates, 1970, as amended by a February
26, 1992 Memorandum titled Introduction to the
ALTA U.S. Policy - September 28, 1991(The
Standards);

2. A Procedural Guide for the Acquisition of
Real Property by Governmental Agencies, 1972,
(The Procedural Guide);

3. Regulations of the Attorney General,
promulgated in accordance with the provisions of
Public Law 91-393 approved September 1, 1970,
84 Stat. 835 [40 U.S.C. §255], An Act to Amend
Section 355 of the Revised Statutes, as amended,
Concerning Approval by the Attorney Genera of
the Title to Lands Acquired for and on Behalf of
the United States and for Other Purposes (The
Attorney General’ stitle regulations); and

4. The List of Approved Attorneys,
Abstracters, and Title Companies
(November 10, 1998).

Copies of these documents have been
distributed to federal agencies for their use, and
copies may be obtained from the Title Unit, Land
Acquisition Section. Efforts are underway to place
them on the Department of Justice's web page.

Title Unit Responsibilities:
Title reviews:

The Title Unit administers the Attorney
Generd’ stitle regulations by providing agency
guidance, assisting in the preparation of requests
for waiversin specific cases, and in updating the
regulations. In 1991, the Title Unit worked with
the American Land Title Association to develop a
new form of title insurance policy for use by the
government in all jurisdictions except Texas. This
policy replaced one originally adopted in 1963. A
new federal policy form for use in Texas has been
proposed but has not yet been adopted. A revision
of the Title Standards has also been drafted, and is
currently being circulated within the Department of
Justice for comments.

Title reviews by the government serve the
same purpose as title reviews by any party who
acquiresland or an interest in land — to assure
that the ownership of the land is as represented by
the seller/grantor, and that it is sufficient for the
intended purpose. Whether the land or interest in
land is being acquired by purchase, exchange,
donation, in settlement of litigation, or otherwise, it
isvital that the title records be examined and the
property inspected to be certain that valid titleis
being acquired. In the case of acquisition by
condemnation, the title review serves a dlightly
different purpose, which isto be sure that al of
those having an interest in the land have been
identified. Thisway the proper parties will be paid
just compensation for the land taken. The
documents that should be examined in atitle
review include: the agreement or contract to sell
(donate, etc.) the land, proposed conveyancing
documents, the title evidence, any surveys or plats,
the description(s), and reports of physical
inspections of the property.

The scope and variety of the Title Unit’ stitle
review work is revealed by a brief overview of
projects:

The greatest volume of cases, in recent years,
has come from the Federal Emergency
Management Agency, which has acquired
hundreds of small, urban parcels located in flood
plains across the nation. The Department of



Veterans Affairs has also been very activein
acquiring land for cemeteries and medical centers.
The unit has also been reviewing titles for prison
facilities for the Bureau of Prisons, Border Patrol
stations for the Immigration and Naturalization
Service, and the fingerprint center in West Virginia
for the Federal Bureau of Investigation. The
Bureau of Indian Affairs requests title reviews for
land acquisitions by the United States in trust for
various Indian tribes. The Department of Labor
has acquired or expanded a number of Job Corps
Centers. Titles have aso been reviewed for federal
laboratory sites, scientific facilities, radar sites,
office buildings, and courthouses for agencies such
as the National Oceanic and Atmaospheric
Administration, Federal Aviation Administration,
Environmenta Protection Agency, and Genera
Services Administration. Agencies as diverse as
the State Department, the Architect of the Capital,
Bureau of Reclamation, Department of the
Treasury, Department of the Army, and
Department of the Navy have al requested title
reviews for multiple projects.

Easements:

The Title Unit assists components of the
Department of Justice in granting easements over
land they control. The unit reviews the proposal,
and drafts the easement for signature by the Chief,
Land Acquisition Section, Environment and
Natural Resources Division. Most grantsrelate to
correctional facilities of the Bureau of Prisons and
to Border Patrol facilities of the Immigration and
Naturalization Service. Some examples of the type
of easements granted are: atelephonelinein
Cdlifornia, a street widening in Florida, and sewer
and water linesin Texas.

Easements over federal land may be granted by
the head of the agency having contral of the land.
This authority stems from 40 U.S.C. § 319.
Easements are granted with or without
consideration and subject to such reservations,
exceptions, limitations, benefits, burdens, terms, or
conditions as the head of the agency deems
necessary to protect the interest of the
United States. Supervision and control of federal
facilities administered by all components of the
Department of Justice, including those

administered by the Federal Bureau of Prisons, the
Immigration and Naturalization Service, the
Federal Bureau of Investigation, and the Drug
Enforcement Agency, are vested in the Attorney
General.

By virtue of the provisions of 5 U.S.C. 8§
301 and 28 U.S.C. 88 509, 510, and 28
C.F.R. 80.69, Order No. 736-77, 42 F.R. 38177,
dated July 27, 1977, the Attorney General
delegated authority to make determinations and
grants of easements to the Assistant Attorney
General in charge of the Environment and Natura
Resources Division. She has further delegated this
authority to the chief of the Land Acquisition
Section (ENRD Directive No. 26-95, issued
pursuant to 28 C.F.R. § 0.69b on October
12, 1995). The Title Unit reviews requests for the
grant of easements, and drafts the easements for
signature by the chief of the Land Acquisition
Section. Asacondition of granting the easement,
the Department of Justice requires that the grantee
agreeto a set of standard stipulations.

Airport conveyances:

Airport conveyances are made at the request of
alocal government or entity for the creation or
expansion of an airport. Most requests relate to
public land administered by the Bureau of Land
Management, or to military land administered by
the Army, Navy, or Air Force; however, requests
can be made and granted as to any federal land.
For example, a recent request for land next to
Washington Dulles International Airport outside
Washington, D.C., related to land administered by
the National Oceanic and Atmospheric
Administration.

Pursuant to the Airport and Airway
Improvement Act of 1982, codified at 49 U.S.C.

§ 47125, requests can be made for land
conveyances from the Federal Government for
airport purposes. The Federa Aviation
Administration coordinates such requests, and all
such transfers require the Attorney Genera’s
approval. The Attorney General’s approval
authority has been delegated to the Assistant
Attorney General, Environment and Natural
Resources Division (28 C.F.R. 8 0.69b, Order No.
1069-84, 49 F.R. 39843, dated October 11, 1984),
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and delegated to the chief of the Land Acquisition
Section (ENRD Directive No. 26-95, issued
pursuant to 28 C.F.R. § 0.69b on Octaber 12,
1995).

The Title Unit reviews the materials provided
by the granting agency, including the deed or
patent to be issued, for legal sufficiency under the
authorizing statute and applicable local real estate
law.

Litigation:

Condemnation is sometimes used to acquire
land when thetitleis defective. In these
circumstances, the acquiring agency may be unable
to ascertain ownership, or ownership may bein
dispute. This occurs most frequently with low
value lands that the owners have ignored for many
generations. It can, however, arise in other
settings, where the parcel in question is small, but
its contributory value to an adjoining or
surrounding parcel is very significant. In such
cases, the United States has no interest in the
outcome of the determination of who owns the
land, but it needs to have ownership determined so
that just compensation is paid to the right party. If
there is a dispute between two parties, actively
asserting conflicting claims of ownership, the
United States may let the claimants present their
evidence. Frequently, however, the government, at
the request of the court, takes on the role of amicus
curiae, and presents evidence of ownership based
on its own title research. The district court will
resolve such issues in every condemnation action.

Title Unit attorneys may serve either as
advisors or as counsel. Either way, their technical
expertise, developed in reviewing titles for land
purchases and in conducting other title and
boundary hearings, compliments the litigation
expertise of both Land Acquisition Section
condemnation attorneys and United States
Attorneys. Although the cost to the
United States, in time and money, for resolving
ownership disputes can be significant, thereis
frequently no alternative when the potential owners

are not interested in resolving the matter. To move
the case forward the government must take the
initiative. The true government benefit isin
working to assist (often) innocent partiesin
equitably sorting out complicated ownership
issues.

Sometimes, the Title Unit will be asked to
assist in condemnation litigation when a case
involves an unusual legal issue. For example, a
few years ago, the State of California asserted a
“tidelands trust” claim of interest as to certain
Navy land in San Diego. If the interest was valid,
the state could potentially block a proposed
redevelopment of the site. A condemnation action
was initiated to seek the court’s determination
concerning the validity of the state’s claim of
interest, and, if valid, to acquire the state’ s interest.
The court determined that the state had no interest
in the Navy land and dismissed the case. (United
States of America, v. 15.320 Acres of Land, more
or less, in San Diego County, State of California,
et al, United States District Court, Southern
District of California, Civil No. 90-1562-E
(BTM)).

In another case, the Title Unit acted as |ead
counsel in a condemnation action of federal land
being physically occupied by a private party,
cdlaiming an interest in it. The government believed
the private party’ s claim was without merit. It
would have initiated an gjectment action, except
that it needed the land immediately, and it realized
that the private party could potentially frustrate the
government’s plans for the land if it repeatedly
filed appedls. Since the private party was claiming
it had some right to remain on the land (i.e., some
ownership interest), the agency, in consultation
with the Land Acquisition Section, decided tofile
a condemnation action and seek an immediate
order of possession. Thiswas done, and the
private party soon vacated the property and
dropped its daim.

Client counsdling:



The Title Unit constantly receives inquiries
from government agencies relating to real estate
transactions. Many questions concern the
Attorney General’ stitle regulations and the review
of title, but more frequently, the questions relate to
broader issues, such as the scope of an agency’'s
acquisition authority, or the determination of estate
acquisition. On occasion, the questions turn into
requests for help and the Title Unit attorneys
become directly involved in negotiations or
settlements. They become facilitators, assisting
client agencies in structuring and closing
complicated real estate transactions. Some
examples follow:

The Federal Railway Administration acquired
Union Station in Washington, D.C., several years
ago to facilitate the station’ s renovation and
development as aviable retail and transportation
center. Because this agency is not normally
involved in land acquisitions, and because this
transaction was complex (involving for example,
multiple parties, commercial leases and air rights),
it asked the Title Unit to conduct the closing.

The General Services Administration has
enlisted the aid of the Title Unit in many federal
courthouse and office building acquisitions, most
notably the Foley Square project in New Y ork
City, the federal Courthouse in Alexandria,
Virginia; a proposed federal office building in San
Francisco; and a Census Bureau computer facility
in Maryland. Condemnation was ultimately used
to acquire rights in adjoining streetsin the first
project, but has been unnecessary (so far) in the
others.

The Air Force asked the Title Unit tojoinin
negatiations for the acquisition of an easement to
prevent the development of land on the California
coast next to the Vandenberg Air Force Base. The
land was very valuable and multiple interestsin it
had to be addressed.

The Departments of the Interior and
Agriculture recently enlisted the aid of the Title
Unit in aseries of large land acquisitions. In
Alaska, both agencies are working with the state
and private parties, to acquire interests in lands
affected by the Exxon Valdez ail spill. The Title
Unit participated in multiple negotiating sessions
early in the process, and suggested a structure for

the transactions, which was ultimately adopted as a
model. The United States, the State of Alaska, and
sometimes the seller native corporations, each have
overlapping interests in the land being acquired, so

that each can assure that preservation of the

natural resources occurs.

In Montana, the Departments of the Interior
and Agriculture were involved in the acquisition of
the New World Mine. The Title Unit conducted
the review of title, helped in the preparation of
documents, and helped close this proposed gold
mine in the historic New World Mining District
near Y ellowstone National Park. The mine posed
an environmental threat to the park, and the
agreed-upon solution was the acquisition by the
United States of an interest in the site sufficient to
prevent the development of the mine.

Within the Department of Justice, the Title
Unit has provided advice to multiple components.
The Bureau of Prisons has a very active land
acquisition program for new and expanded
facilities al over the country. Frequently, a
community wel comes prison facilities as part of an
economic revitalization; but the local community
development plans must be consistent with any
prison development plans. One site that was
located next to an airport had restrictions on the
use of the land that needed to be reconciled with
the requirements of the Bureau of Prisons.

Anather large land acquisition which involved
the Title Unit was the Federal Bureau of
Investigation’s new fingerprint facility in West
Virginia. Thistransaction involved alarge
assemblage of rural properties. The Title Unit
reviewed the title evidence and assisted in
structuring easements with the state for access, and
with an adjoining landowner for buffer areasto
screen a nearby landfill.

The Title Unit has worked extensively within
the ENRD by helping other sectionsin litigation,
such asinverse takings and quiet title actions
handled by the General Litigation Section, or
wetlands actions handled by the Environmental
Defense Section. The magjority of time has been
spent with the Environmental Enforcement Section
and the Environmental Protection Agency,
devel oping an approach to incorporating
institutional controlsin CERCLA consent decrees
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to restrict the use of the land, protect the public
health, and cap other remediesin place. The
Environmental Enforcement Section recently
published a new Model Consent Decree which
includes information on institutional controls and a
new model Environmental Protection Easement
prepared by the Title Unit.

Who we are and how to reach us:

Title Unit

Land Acquisition Section

Environment and Natural Resources Division
Department of Justice

Attorneys:
Lewis M. Baylor
Teresa L. Patrick

Secretary:
Lucy Shepherd

Mail:
P.O. Box 561
Washington, D.C. 20044

Delivery:

601 Pennsylvania Ave. N.W.
Room 6603

Washington, D.C. 20004

E-mail:
lewis.bayl or@usdoj.gov teresa.patrick@usdoj .gov

Phone: (202) 305-0316
Fax: (202) 305-8272



Timber Sale Litigation on Public

L ands

John Watts
Trial Attorney, General Litigation Section
Environment and Natural Resources Division

The great national forests of this country are
not set aside for any one purpaose, but instead are
intended to be al things to all people, managed
under the amorphous principle of “ multiple use”.
The land management agencies are directed
simultaneoudly to protect the environment, to
accommodate recreation, and to provide a
continuous stream of commaodity outputs such as
timber. This article discusses the litigation that
frequently results when the agencies are unable to
satisfy these competing goals. For the most part,
agencies have broad substantive discretion to
manage the lands under their multiple use mandate.
Congress requires agencies to comply with
complex environmental analysis and public
participation procedures before they propose a
timber sale, or take other action, with respect to the
public lands. Much timber sale litigation focuses
on the agencies' compliance with these procedures,
not on the substance of their decisions. It should
be noted that, while the Forest Service in the
Department of Agriculture carries out timber sales
on the public lands, the Bureau of Land
Management (BLM) in the Department of the
Interior administers other federal land useable for
timber harvest.

I. TheForest Service's Statutory Framewor k
While the principal statute governing Forest
Service timber salesisthe National Forest
Management Act (NFMA), 16 U.S.C. 8§ 1600
et seq., the agency also operates under the
provisions of several earlier statutes. The origins
of the Forest Service's authority to manage the
National Forests can be traced back nearly 100
years, before the genesis of the agency itself. In
1897, Congress enacted a statute vesting the
predecessor agency to the Forest Service with

expansive authority to make rules "to regulate [the
Forests] occupancy and use and to preserve the
forests therein from destruction.” Act of June 4,
1897, ch. 2, 30 Stat. 35 ("Organic Act") (codified
as amended at 16 U.S.C. 8§ 473-82, 551). The
Organic Act is ftill in effect in modified form. 16
U.S.C. 8§ 473-82, 551.

In 1960, Congress enacted the Multiple Use
and Sustained Yield Act (MUSY A), which made
express the Forest Service's authority to manage
the National Forests for multiple uses under the
balance the agency deems will best meet the needs
of the American people and make use of the forest
resources. Act of June 12, 1960, 74 Stat.
215,16 U.S.C. 88 528-31; see §531(a). The
concepts of multiple use and sustained yield of
forest resources remain vital in the land
management planning of the Forest Service, as
MUSYA is still in effect.

The NFMA establishes the current
management framework for the national forests,
which “ envisions a two-stage approach to forest
planning.” Inland Empire Pub. Lands Council v.
United Sates Forest Serv., 88 F.3d 754, 757
(9th Cir. 1996); see Ohio Forestry Assnv. Serra
Club, 118 S. Ct. 1665, 1668-69 (1998). The first
level isthe programmatic level at which the Forest
Service develops "land and resource management
plans’ (LRMPs) for the individual forests. Act of
August 17, 1974, 88 Stat. 476, 16 U.S.C. 88
1601-04. The agency develops various aternative
management scenarios for the entire forest and
analyzes the environmental consegquences, costs,
and benefits of each alternative in a programmatic
environmental impact statement (EIS) devel oped
pursuant to the National Environmental Policy Act
(NEPA). Id. 81604(g)(1); 36 C.F.R. § 219.12.
The chosen aternative becomes the final forest
plan, which guides management of multiple use
resources forest-wide for aten to fifteen-year
period, subject to amendment and revision.
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16 U.S.C. § 1604(f)(4)-(5); 36 C.F.R.
§ 219.10(f)-(9).

At the forest plan level, the Forest Service,
among other things: 1) designates "management
areas' (MAs), which emphasize production or
conservation of particular resources (e.g., timber,
recreation, or wildlife) and specifies, with respect
to each area, activities that are permissible and
those that are not; 2) identifies management
prescriptions, which direct how future actions may
be carried out in each MA; 3) establishes
mandatory standards and guidelines with which
future activities forest-wide must comport; and, 4)
projects levels of output for each resource. See
Citizensfor Envtl. Quality v. United States, 731
F. Supp. 970, 977 (D. Colo. 1989); 16 U.S.C.

8 1604; 36 C.F.R. 88 219.10 et seg. In addition,
the forest plan states a"desired future condition”
for the forest and identifies the management
activities necessary to achieve that condition. See
Krichbaumv. United Sates Forest Serv., 973 F.
Supp. 585, 588 (W.D. Va. 1997), aff'd, 139 F.3d
890 (4th Cir. 1998). Forest plans are intended to
be flexible documents and amended as conditions
change. See 16 U.S.C. § 160(f)(4) (providing that
forest plans shall * be amended in any manner
whatsoever after final adoption.”). The forest
plan thus establishes a broad management
framework to guide future projects on the forest.

Once the LRMP is approved, implementation
of projects occurs at a second stage where
individual site-specific projects are proposed and
assessed. Inland Empire, 88 F.3d at 757. These
site-specific projects, such as timber sales and road
construction projects, must be consistent with the
stage-one forest plan. 16 U.S.C. 8
1604(i); Ohio Forestry, 118 S. Ct. at 1668. The
Forest Service a so evaluates individual
site-specific projects for compliance with the
requirements of the Endangered Species Act and
other applicable laws, as discussed bel ow.

In addition to setting forth a two-stage
approach to forest administration, the NFMA
establishes substantive constraints on the Forest

Service's management of its lands. One of the
more important requirements is set forth in the
viability regulation, which requires that fish and
wildlife habitat be managed "to maintain viable
populations of existing native and desired non-
native vertebrate speciesin the planning area” 36
C.F.R. 8219.19; seealso 16 U.S.C. 8§
1604(g)(3)(B) (the “ diversity” provision, the
statutory authority for the viability regulation).
Another important provision is the statute’s
direction that clear-cutting be used only where “ it
is determined to be the optimum method,” and
other types of even-aged management to be used
only when they are appropriate to meet the
objectives of the relevant land management plan.
16 U.S.C. § 1604(g)(3)(F)(i); see also 16 U.S.C.
8 1604(g)(3)(F)(ii); 36 C.F.R. 8 219.27(a)(7)
(requiring site-specific analysis before even-aged
management is authorized). Among its other
substantive provisions, the NFMA includes
measures to prevent irreversible damage to soils,
slopes, streams, and watershed conditions. See
16 U.S.C. 8 1604(g)(3)(E)-(F). For further
discussion of the substantive provisions of the
NFMA, see Charles F. Wilkinson & H. Michagl
Anderson, Land and Resource Planning in the
National Forests, 64 Or. L. Rev. 1 (1985).

1. TheBLM's Statutory Framework

The major statutes applicable to BLM timber
management are the Federal Land Palicy and
Management Act (FLPMA), 43 U.S.C. 88 1701 et
seg., and the Oregon and California Railroad and
Coos Bay Wagon Road Lands Act (O&CLA), Act
of August 28, 1937, 50 Stat. 874, 43 U.S.C.
88 1181a-j. In 1976, Congress passed FLPMA
and adopted the philasophy of MUSY A, that BLM
isto manage federal lands for multiple uses. Act
of Oct. 21, 1976, 90 Stat. 2744, 43 U.S.C. 88
1712(c)(1)-(2), 1732(a). FLPMA requires
promulgation of land use plans to govern federa
land management, but does not establish standards
as detailed as those that apply to Forest Service
LRMPs. BLM regulations detail the procedures



for devel oping Resource Management Plans
(RMPs), the current version of the land use plans.
43 CFR subpart 1610. FLPMA did not require
development of these RMPs in any certain time
frame, and BLM is still operating under the
previous land use plans in some instances.
FLPMA aso callsfor BLM to use a systematic
interdisciplinary approach to planning, and to
promul gate regul ations establishing a process that
allows state and local governments, and the public
at large, an opportunity to comment on and
participate in development of RMPs. 43 U.S.C.
§ 1712(f). These regulations, found at 43 C.F.R.
§ 1610, provide that RMPs may be changed
through amendment and are to be revised "as
necessary”. 43 C.F.R. 88 1610.5-5 - 16.10.5-6.
The O& CLA addresses the management of
some, but not all, BLM timber-producing lands,
specifically the revested Oregon & California
Railroad and reconveyed Coos Bay Wagon Road
grant lands in western Oregon and northern
Cdlifornia. The act provides that such lands "shall
be managed . . . for permanent forest production”
and "in conformity with the principal [sic] of
sustained yield for the purpose of providing a
permanent source of timber supply, protecting
watersheds, regulating stream flow, and
contributing to the economic stability of local
communities and industries, and providing
recreational facilities." 43 U.S.C. § 1181a;
see Seattle Audubon Soc. v. Lyons, 871 F. Supp.
1291 (W.D. Wash. 1994), aff'd, 80 F. 3d 1401
(Sth Cir. 1996).

[11. The Administrative Record Definesthe
Scope of Challengesto Forest Serviceor BLM
Timber Sales

Under the statutory framework for both the
Forest Service and the BLM, challenges to timber
sales proceed upon the administrative record of
documents before the decision-maker at the time of
the challenged action. There is no private right of
action under the NFMA, FLPMA, or NEPA. See
Lujan v. National Wildlife Fed., 497 U.S. 871,
882 (1990) (discussion of FLPMA & NEPA).
Accordingly, judicid review is under the
Administrative Procedure Act (APA), and “the
court shall review the whole record or those parts

of it cited by aparty.” 5U.S.C. § 706. This
means that plaintiffs are not entitled to discovery
unless they can establish that an exception to the
record review principle applies. See Animal
Defense Fund v. Hodel, 840 F.2d 1432, 1436

(Sth Cir. 1988), as amended, 867 F.2d 1244
(1989). In order to preserve the record review
principle, affidavits, testimony, or other extra-
record evidence should be avoided, except as
allowed by case law or asrebuttal if plaintiff is
allowed to go beyond the record. Furthermore, the
filing of motionsto strike is appropriate if
plaintiffs attempt to introduce extra-record
documents.

Administrative record cases are ordinarily
resolvable on cross motions for summary
judgment, without any need for trial. See
Occidental Eng’'g. Co. v. INS, 753 F.2d 766, 770
(9th Cir. 1985). The APA's standard of review for
informal agency adjudications governs: whether the
action was "arbitrary, capricious, an abuse of
discretion or otherwise not in accordance with
law." 5U.S.C. § 706; Citizensto Preserve
Overton Park v. Volpe, 401 U.S. 402, 416 (1971);
Nevada Land Action Assn v. United States Forest
Serv., 8 F.3d 713, 716-17 (9th Cir. 1993)
(applying this standard to the Forest Service's
actions under the NFMA); see also Serra Club v.
Cargill, 11 F.3d 1545, 1548 (10th Cir. 1993)
(same); Webb v. Lujan, 960 F.2d 89, 91
(9th Cir. 1992) (applying this standard to claim
under FLPMA).

As a procedural matter, file the record prior to
theinitial scheduling conference with the judge, if
possible. Thisway, the government can point to
the filed administrative record at the scheduling
conference as away of discouraging discovery.
The administrative record can also serve as our
initial disclosures.

V. Jurisdictional Defenses

Two commonly used jurisdictional defenses, in
defending Forest Service or BLM timber sales,
involve the APA’s requirements of exhaustion of
administrative remedies and final agency action.
Concerning exhaustion, the Forest Service has
provided an opportunity for administrative appeal
of most proposed timber sales. 36 C.F.R.
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§215.7(b); 16 U.S.C. §1612 n.l. Only green
timber sales under 250,000 board feet, and salvage
timber sales under 1 million board feet, which
satisfy certain conditions, are exempted. Forest
Service Handbook 1909.15 § 31.2(4) (found at
National Environmenta Policy Act; Revised Policy
and Procedures, 57 Fed. Reg. 43180, 43209
(1992)). If plaintiffs have failed to seek an
administrative appedl, the case should be dismissed
for failure to exhaust administrative remedies.
The Supreme Court’s decision in Darby v.
Cisneros, 509 U.S. 137 (1993), establishes the
prerequisites for an exhaustion defense in all cases
relying upon the APA’s waiver of sovereign
immunity, which includes cases brought under the
NFMA and FLPMA. As the Supreme Court stated
in Darby, “ where the APA applies, an apped to
superior agency authority is a prerequisite to
judicial review only when [1] expressly required by
statute or when an agency rule requires appesal
before review and [2] the administrative action is
made inoperative pending that review.” 509 U.S.
at 154. See also Glisson v. United States Forest
Serv., 55 F.3d 1325, 1328 (7th Cir. 1995);
Clouser v. Espy, 42 F.3d 1522, 1532-33
(9th Cir. 1994). Under thefirst of these
conditions, Congress, in 1994, statutorily required
potential plaintiffs to pursue any administrative
appeal opportunities available within the
Department of Agriculture. 7 U.S.C. § 6912(e).
One court construed this requirement: “It is hard
to imagine more direct and explicit language
requiring that a plaintiff suing the Department of
Agriculture, its agencies, or employees, must first
turn to any administrative avenues before
beginning alawsuit and, as the Supreme Court did
in Darby, | must abide by the statutory language.”

13 BLM also allows for administrative appeals
of timber sales by adversely affected individuals. 43
C.F.R. 884.410, 4.411. Under BLM procedures, any
woul d-be appellants must first protest the decision
involved to the authorized officer. 43 C.F.R. § 5003.3.

Gleichman v. United States Dep't of Agriculture,
896 F. Supp. 42, 44 (D. Me. 1995); see also 36
C.F.R. § 215.20 (Forest Service rule also requiring
exhaustion). Thus, the first condition for
exhaustion is satisfied.

The second condition is met when the agency
"provides that the action meanwhile is inoperative'
pending the appeal. Once an appeal isfiled,
implementation is delayed until 15 days after the
date of the appeal disposition. 36 C.F.R. §
215.10(b). Only if certain emergency
circumstances occur will the action be
implemented while the appeal ispending. 1d.  §
215.10(d). If both conditions of Darby are
satisfied, and plaintiffs have failed to
administratively appeal Forest Service timber
sales, their daims should be dismissed.

A second jurisdictional defense is the lack of
final agency action. Thereisno private right of
action under NFMA, FLPMA, or NEPA, as
discussed in section Il above. Accordingly,
potentia plaintiffs must satisfy the requirements of
the APA and challenge “ final agency action for
which there is no other adequate remedy in a
court.” 5U.S.C. § 704; see Lujan v. National
Wildlife Federation, 497 U.S. 871, 882 (1990)
(FLPMA & NEPA). The standards for final
agency action are set forth in two recent Supreme
Court decisions. Bennett v. Spear, 520 U.S. 154
(1997); Franklin v. Massachusetts, 505 U.S. 788,
797 (1992).

Other jurisdictional defenses include standing,
ripeness, and mootness. The Supreme Court
recently dismissed, as unripe, afacia challengeto
certain provisions of a Forest Service LRMP,
where plaintiffs had failed to challenge any specific
timber sales or other projects implementing the
plan. Ohio Forestry, 118 S. Ct. 1665
(1998). While you should be aware of this
decision, it applies only to certain plan-level
decisions, and does not provide a ripeness defense
to litigation over specific timber sales. Indeed, the
Supreme Court ruled that certain planning
decisions were unripe precisely because they were



more appropriately contested through challenges to
timber sales and other projects implementing the
plan. If you have any uncertainty about the use of
the Ohio Forestry precedent, you are encouraged
to contact Stephanie Parent or John Watts, two
Environment and Natural Resources Division
attorneys whaose tel ephone numbers are provided at
the end of thisarticle.

V. Interaction with Other Statutes

Frequently, the defense of Forest Service or
BLM timber salesinvolves other environmental
statutes, especially the National Environmental
Palicy Act (NEPA), the Endangered Species Act
(ESA), 16 U.S.C. 88 1531 et seq., and the Clean
Water Act, 33 U.S.C. 88 1251 et seg. If you have
aNEPA issuein aForest Service case, an
important authority is the Forest Service NEPA
Handbook, which can be found at National
Environmental Policy Act; Revised Policy and
Procedures, 57 Fed. Reg. 43180 (1992). This sets
forth Forest Service NEPA procedures as a
supplement to the Council for Environmental
Quality regulations at 40 C.F.R. 88 1500, et seq.
Courts have split on whether the Forest Service
NEPA Handbook is binding on the agency.
Compare Rhodesv. Johnson, 153 F. 3d 785
(7th Cir. 1998) (holding that the Handbook was
binding), with Southwest Ctr. for Biological
Diverdity v. United States Forest Serv., 100 F.3d
1443, 1450 (9th Cir. 1996) (holding that the
Handbook was not binding). BLM’s NEPA
procedures are set forth in the agency’ s National
Environmental Policy Handbook, H-1790-1
(1988). An excellent resource for NEPA casesis
Daniel R. Mandelker, NEPA Law and Litigation
(Clark, Boardman & Callaghan Environmental
Law Series, updated with inserts annually).

If you have an ESA claim, under Department
policy, you should refer it to the Wildlife and
Marine Resources Section of the Environment and
Natural Resources Division at the Department of
Justice at (202-305-0210).

VI. Resourcesfor Further Reference

The General Litigation Section of the
Environment and Natural Resources Division has a
number of attorneys who regularly handle timber
salelitigation. Several have offered to be
resources for United States Attorneys: Andrea
Berlowe (202-305-0478), Ted Boling
(202-305-9609), Lisa Holden (202-305-0474),
Greg Page (202-305-0446), Stephanie Parent
(202-305-0428), Andrew Smith (202-305-0427),
and John Watts (202-305-0495). Two excellent
articles on the NFMA are: Charles F. Wilkinson
& H. Michagl Anderson, Land and Resource
Planning in the National Forests, 64 Or. L. Rev.
1 (1985); and Michael J. Gippert & Vincent L.
DeWitte, The Nature of Land & Resource
Management Planning Under the NFMA, 3 Enwvtl.
Law. 149 (1996).0
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I. Introduction

Asthe administrator and collector of revenues
from more than 25,000 federal and Indian minerd
leases, covering approximately 21.1 million acres,
the Department of the Interior (Interior) isthe
defendant in many actions brought by private
lessees under mineral leasing statutes, regulations,
and lease terms. A substantial portion of the
litigation over federal |eases revolves around the
lessees’ obligations to pay a percentage of the
value of the mineras, or aroyalty, to the
government . The Minerals Management Service
(MMS), abureau within the Interior, collects,
verifies, and distributes minera revenues from
leases on federa and Indian lands, and manages
the mineral resources of the Outer Continentd
Shelf. The Environment and Natural Resources
Division (ENRD)
defends most of these cases for the MM S.

I1. The Nature of Royalty Litigation

Many disputes between the MM S and |essees
concern the authority of the MM S to examine
lessees’ transactions involving mineral production
from federal and Indian leases and, ultimately, the
proper valuation of minerals produced from federal
and Indian lands for royalty payments on the
production. The stakes, in terms of revenue, are
high. In recent years, the MMS has collected
approximately four billion dollars per year, down

from ahigh of eleven billion dollarsin 1983. In an
average month, the MM S's Royalty Management
Program processes approximately $300 millionin
royalties, bonuses, and rents. The MMS
distributes these revenues to states, Indian tribes,
and specific United States Treasury accounts,
including the Historic Preservation Fund, the Land
and Water Conservation Fund, and the
Reclamation Fund, depending upon the location of
the specific lease.

The amount and nature of litigation over
royalty issues reflects the significance of the
royalty program. The cases are many and often
involve the application of detailed regulations to
complex transactions. These cases are particularly
challenging because the government isin a unique
position as the lessor of mineral interests, with
rights and obligations that differ substantially from
those of private parties. Moreover, each case has
the potentia to set significant precedent that will
control or influence other royalty assessments or
royalty program decisions by the MMS. Thisis
due to the commonality of the issuesraised in
multiple cases filed in the various jurisdictions.
Each case must be considered in relation to past,
pending, and possible future litigation. In addition,
as agroup, the private lessees, ranging from small
independent operators to the largest integrated oil
and gas companies, use litigation to define the
industry’s royalty obligations from a broader
programmatic perspective. The industry often acts
accordingly to select aforum and particular case to
advance the industry’ s view of its royalty
obligations.

[1l. TheMineral Leasing Statutes



A variety of federal statutes govern federal and
Indian mineral leases. This article focuses on
statutes and ideas applicable to the production of
coal, ail, and gas. Other mineral resources, which
account for a small portion of revenues collected
by the MM, (including potash, sodium,
phosphate, and garnet), will not be specifically
discussed. The MM Sissues coal and onshore oil
and gas leases under the Mineral Leasing Act, 30
U.S.C. 88 181-287 (for onshore public domain
lands), the Mineral Leasing Act for Acquired
Lands, 30 U.S.C. 8§ 351-59, and Indian leasing
statutes 25 U.S.C. 88 396a - g (tribal leases) and
25 U.S.C. § 396 (alotted leases). The Outer
Continental Shelf Lands Act, 43 U.S.C.

88 1331-56, governs leasing on the Outer
Continental Shelf. The MMS has the
responsibility to enforce the applicable statutes,
regulations, and lease terms that govern the lessee's
liability for royalties and other payments due under
the leases.

In addition to these statutes, Congress enacted
the Federal Oil and Gas Royalty Management Act
(FOGRMA), 30 U.S.C. 88§ 1701-57, to strengthen
Interior's royalty audit and enforcement authority
in the oil and gas context. FOGRMA requires
Interior to establish a comprehensive accounting
and audit system, and to make additional
collections or refunds as appropriate. Most
recently, Congress passed the Federal Oil and Gas
Royalty Simplification and Fairness Act (RSFA)
of 1996. Pub. L. 104-185, 110 Stat. 1700
(Aug. 13, 1996). RSFA adds to and modifies both
FOGRMA and OCSLA with provisions, including
a seven-year statute of limitations on royalty
collection, payment of interest on overpayments of
royaties, and aframework for the additional
delegation of royalty functions to the states.
Interior is now implementing its provisions.

IV. The Nature of the Royalty Obligation

Under the leasing statutes and regulations,
lessees generally must pay royalties calculated as a
specified percentage of the value of production
saved, removed, or sold from the lease. Whilethis
concept appears simple, its implementation is at
the heart of most royalty disputes. What, exactly,
isthe value of the production for royalty purposes?

Current regulations maintain the important and
long-established principle that the "gross proceeds’
received for disposition of coal, ail, and gas
production is the minimum value for royalty
purposes of minerals produced and sold from
federal and Indian leases. See 30
C.F.R. Part 206.

As defined in the regulations governing gas,
mimicked in the oil and coal contexts, “ grass
proceeds’ mean “ the total monies and other
consideration accruing to an oil and gas lessee for
the disposition of unprocessed gas, residue gas, or
gas plant products produced . . . .” 30 C.F.R.
§206.151. See Hoover & Bracken Energies, Inc.
v. Department of the Interior, 723 F.2d 1488
(10th Cir. 1983); Pennzoil Exploration & Prod.
Co. v. Lujan, 751 F. Supp. 602, 605
(E.D. La. 1990), aff'd, 928 F.2d 1139 (TECA
1991); Marathon Qil Co. v. United Sates, 604 F.
Supp. 1375 (D. Alaska 1985), aff'd, 807 F.2d 759
(9th Cir. 1986); Enron Oil & Gas Co. v. Lujan,
778 F. Supp. 348 (S.D. Tex. 1991), aff'd, 978
F.2d 212 (5th Cir. 1992). In sales not conducted
at arm’s-length, other royalty valuation regulations
may be applicable, but under no circumstancesis
royalty calculated on less than the “gross
proceeds’ accruing to thelessee. See 30 C.F.R. §
206.152 (gas).

Propriety disputes of the royalty assessment
often concern payment types to a lessee that may
properly be considered as part of alessee’s gross
proceeds for valuation purposes or the types of
properly deductible expenses. See Mobil
Exploration & Producing U.S,, Inc. v. Babbitt,
913 F. Supp. 5 (D.D.C. 1995). For example, the
ENRD currently has pending litigation on the
question of whether payments made to a coal
producer by a coa purchaser to defer delivery of
contracted for coal may be considered part of the
producer’s “ gross proceeds’ for royalty purposes.
Other recent cases concern whether specific types
of payments to producers of gas, common after the
restructuring of the gas industry in the late 1980s,
may be considered part of the * gross proceeds’
received by the lessee. See United States v.
Century Offshore Management Corp., 111 F.3d
443 (6th Cir. 1997); Independent Petroleum Ass'n
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of America v. Babbitt, 92 F.3d 1248 (D.C. Cir.
1996).

V. The Agency's Audit Process and Document
Review

In the context of its audit and enforcement
authorities, arriving at a value for royalty purposes
may be along process for the MM S, involving
detailed review of voluminous documents
generated by the lessee. To retrieve documents
that a lessee does not voluntarily provide, the
MMS may issue a subpoena. FOGRMA provides
the MM S authority to “require by subpena[sic|
the attendance and testimony of witnesses and the
production of all books, papers, production and
financial records, documents, matter, and
materials, as the Secretary may request. . . .” 30
U.S.C. §1717(a)(3). If alesseerefusesto comply
with an MM S subpoena, FOGRMA allows the
Attorney General to seek judicial enforcement of it.
30U.S.C. 8§1717(b). Jurisdictionisproperina
federal district court where the subpoenaed party is
“found, resides, or transacts business.” 30 U.S.C.
8§ 1717(b).

As of this date, very few MM S subpoenas
have reached the judicial enforcement stage.
However, the enforcement actions are framed
similarly to actions involving enforcement of other
agencies’ administrative subpoenas. |Issues that
have arisen in enforcement proceedings include:
whether pre-enforcement review of an MMS
subpoenais available; whether the MM S has |egal
authority under FOGRMA to subpoenainternal
audit reports and other internal company data; and
whether the MM has authority to seek
enforcement of an administrative subpoena when
thereis apending criminal investigation of the
subpoenaed party.

Another recent issue related to document
production is the question of the MMS'sright to
review the records of an affiliate’s arm’ s-length
resale of oil or gas. Thisissue arises when the
producing company sellsto an affiliate. Thisis
often practiced by large and integrated oil and gas

companies. For example, in Shell Oil Co. v.
Babbitt, 125 F.3d 172 (3rd Cir. 1997), Shell
challenged an MM S order directing Shell to
produce records concerning its resale of ol
produced by and purchased from its subsidiary,
Shell Western E & P, Inc. The Third Circuit held
that, under FOGRMA and applicable regulations,
MMS could properly order the production of
documents relating to the ultimate arm’ s-length
resale by Shell of ail that it acquired from its
subsidiary in a transaction that was not conducted
at arm’s-length. The Tenth Circuit reached the
same conclusion in Santa Fe Energy Products Co.
v. McCutcheon, 90 F.3d 409  (10th Cir. 1996).

VI. The Statute of Limitations— Doesiit
Apply?

In addition to issues that arise in the MMS's
audit obligations, the ENRD has litigated, over the
past several years, the question of the applicability
of the statute of limitations at 28U.SC. 8
2415(a) to ordersto pay additional royaties and to
counterclaims brought to enforce those orders.
Although the 1996 RSFA specifically imposes a
limitations period of seven years, the issue of the
applicability of Section 2415(a) arises with some
frequency, since the RSFA applies only to oil and
gas production after the date of its enactment.
Courtsin severd jurisdictions have held that
Section 2415(a) does not apply to government
claims for additional royalties. See Phillips
Petroleum v. Johnson, No. 93-1377, 1994 WL
484506 (5" Cir. Sept. 7,
1994); Samedan Oil Corp. v. Deer, No. Civ. A.
94-2123 (RCL), 1995 WL 431307 (D.D.C. 1995),
vacated, 971 F. Supp. 19, 35-39 (D.D.C. 1997),
(reversed on other grounds sub. nom.);
Independent Petroleum Ass n of America v.
Babbitt, 92 F.3d 1248 (D.C. Cir. 1996); Vastar
Resources, Inc. v. Armstrong, Civil No. 94-2040
(D.D.C. 1997); Atlantic Richfield Co. v. U.S
Dept. of the Interior, Civil No. 94-62 (D. Mont.
1995); Marathon Qil Co. v. Babbitt, No. Civ.
A. 94-N-1429 1996 WL 640436 (D. Calo.



Aug. 29, 1996), vacated as moot, 133 F.3d 932
(10th Cir. 1998). These decisions have turned on
the courts' findings that an MM S order is not an
“action” or that government-owed royalties are not
“money damages’ within the meaning of Section
2415. In contrast, three decisions have held that
Section 2415 does apply to government claims for
additional royalties. Oryx Energy Co. v. United
Sates Dep't of the Interior, Civil No. 92-C-1052
(N.D. OKl. 1994), appeal pending; Amerada Hess
Corp.v.  United States Dep’t of the Interior,
Civil No. 94-C-1051-H (N.D. Okla.
1997), appeal pending; Oxy USA Inc. v. Babbitt,
Civil No. 96-C-1067-K (N.D. Okla.
1998); Marathon Oil Co. v. Babbitt, 938 F.
Supp. 575 (D. Alaska 1996). Thereis
disagreement between the industry and the MM S
as to whether the Tenth Circuit has squarely
addressed the issue. See Phillips Petroleum Co. v.
Lujan, 4 F.3d 858 (10th Cir. 1993); Mesa
Operating Ltd. Partnership v United States Dep't
of the Interior, 17 F.3d 1288 (10th Cir. 1994).

VII. Conclusion

ENRD litigates the entire spectrum of issues
relating to the MM S's Royalty M anagement
Program. This article presents only a short
summary of afew of the topicsthat arise. Issues
range from initial document production that
enables the MM S to carry out its audit
responsibilities, to defense of MM S s royalty
assessment and policy decisions, to the defense of
challenges to rules issued by Interior incident to its
royalty collection authority and obligations.
Royalty cases raise complex issues and present
particular challenges to the litigator, given the
government’ s unique obligation to collect, verify,
and distribute mineral revenues from leases on
federal and Indian lands.0

Public Interest Value
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Background

Recently, we have begun to see an asserted
highest and best use of “ preservation,”
“conservation,” and “ natural lands’ in landowner
appraisals of properties that the United Statesis
acquiring for preservation-oriented projects. These
appraisals typically base their valuations on sales
in which the purchaser is a governmental entity,
and on sales of land quite distant from the subject
property, even several states away. Usually, these
appraisals purport to be "fair market value"
appraisals and report values in excess of the price
the properties could command in the genera
market for an economic use. For instance, a
landowner whaose unusable Mississippi swampland
is being acquired may assert that the highest and
best use of the land is for wetland preservation,
and use an acquisition by New Jersey for a nature
preserve as a“ comparable sale.”

The value estimated by an appraiser in this
fashion has been described as a* Public Interest
Value (PIV).” Thisisaterm coined by its
proponents to describe area estate value, derived
from the public’'s interest in preserving
undevel oped land which has significant natural,
scenic, or wildlife habitat features. The public has
both a powerful interest in preserving natural lands
and the meansto doit. Thisvalue, containing the
public interest value proponents, creates a special
value for that use, (essentialy, a hold-up value).

The PIV concept first appeared in the late
1980's and early 1990's, urged by a small but
vocal group of appraisers. A dispute ensued
among the members of the appraisal profession as
to whether "preservation," "conservation," and
"natural lands' are valid "highest and best use" in
appraising the "fair market value" of a property.
While that dispute was going on, the federal land
acquiring agencies reached their own conclusion on

the matter, and formalized it in the “ Interagency
Land Acquisition Conference Position Paper: On
the issue whether a noneconomic highest and best
use can be a proper basisfor the estimate of
market value” (April 14, 1995)."* The position
paper®® concluded that:

[1]t is the Conference's position that a
noneconomic highest and best useisnot a
proper basis for the estimate of market
value and, accordingly, that a highest and
best use of conservation, preservation, or
other use that requires the property to be
withheld from economic production in
perpetuity, is not avalid use upon which
to estimate market value. ***

14 The Interagency Land Acquisition
Conference is an organization composed of
representatives of federal agencies engaged in the
acquisition of real estate for public uses. The
Conference was established on November 27, 1968,
through invitations issued by the Attorney General.
The Conference conducts its business by ad hoc
committee called into session as land acquisition
issues arise that affect the federal land acquiring
agencies.

%% The position paper is accessible on the
Internet at http://www.usdoj.gov/enrd/land-
ack/propaostn.htm.



In the Spring of 1996, the Appraisal Institute'®
issued its position on the question:

The Appraisal Ingtitute' s Position on P1V

As aresult of considerable discussion and

debate, the Appraisal Institute' s position

on PIV and the related family of concepts

is summarized as follows:

* If the purpose of an appraisal assignment

is to estimate market value, then the

highest and best use of the property to be

appraised must be an economic use.

* Preservation and conservation are not

recognized as economic alternatives to be

considered in the highest and best use
analysis.

* Transactions involving purchasers whose

intent is to preserve/conserve privately

owned natural lands should not be

considered as reliable evidence in support

of the market value estimate.

Until such time as the definitions of market
value and highest and best use are changed, and
until introduction of new systems occur to replace
the current legal and market systems of our
country, the above-stated policy will clearly govern
the members of the Appraisal Institute. It should
also serve as a guide to the profession,
governments, other users of appraisal services, and
the public a large. Hanson, Public Interest Value
and Noneconomic Highest and Best Use: The
Appraisal Ingtitute’ s Position, Valuation Insights
and Perspectives, 27, 48 (Spring 1996). (Copies
of the entire position paper are available from the
Land Acquisition Section.)

TheDivision’s Litigating Position on PI'V

18 The Appraisal Institute is an organization
of professional real estate appraisers qualified by
education and experience, members of which must
adhere to its Code of Professional Ethics and
Standards of Professional Appraisal Practice. A
member holds the designation “ MAL.” The Appraisal
Institute is the country's largest and most prestigious
professional appraiser organization, with 14,000
members representing the merged M.A.l. and
S.REA.

In line with the views expressed by ILAC, Al,
and ASFMRA, described above, the
Environmental and Natural Resources Division
(ENRD) regards PIV and similar values based on
a highest and best use of conservation,
preservation, natural land, as improper valuation
premises where, asin afedera eminent domain
action, the issue for determination is fair market
value.

Thereis no court decision, however, that has
addressed the issue of the admissibility of PIV ina
condemnation proceeding. The way to deal with
thisissueis by applying the basic principles of the
law of just compensation. The balance of this
article describes these basic principles together
with the strategy and legal arguments to be made.

Basics of the Law of Just Compensation
Especially Pertinent to thisIssue

In an effort to find some practical standard for
the measurement of just compensation, the courts
early adopted, and have retained, the concept of
“market value.” United Satesv. Miller, 317 U.S.
369, 375 (1943). The continuing validity of the
fair market value standard for determining just
compensation has been affirmed by the Supreme
Court in its latest decision on this issue,

United Satesv. 50 Acres of Land, 469 U.S. 24
(1984).

“Market value,” or “fair market value,” asit is
often denominated, has been defined by the
Supreme Court as “the sum which, considering all
the circumstances, could have been obtained [for
the property]; that is, the amount that in all
probability would have been arrived at by fair
negotiations between an owner willing to sell and a
purchaser desiring to buy.” Olson v.

United States, 292 U.S. 246, 257 (1934). The
Court added that “[iJn making that estimate there
should be taken into account all considerations that
fairly might be brought forward and reasonably be
given substantial weight in such bargaining.” Id.
The measure of compensation is not the value to
the owner for his particular purposes or to the
condemnor for some specia use, United Sates v.
Petty Motor Co., 327 U.S. 372, 377 (1946),
rather, the inquiry must be “ what is the property
worth inthemarket. . . .” Boom Co. v.
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Patterson, 98 U.S. 403, 407-08 (1878). The
market value standard is an objective standard.
Market value does not fluctuate with the needs of
the condemnor or condemnee but with general
demand for the property. Petty Motor Co., 327
U.Sat 377-78. Or as stated in United States v.
Chandler-Dunbar Co., 229 U.S. 53, 80 (1913),
[t]hat the property may have to the public a greater
value than its fair market value affords no criterion
for estimating what the owner should receive.”

A moast important consideration in ascertaining
the fair market value of a property isthe
determination of the property’ s* highest and best
use,” that is, “[t]he highest and most profitable use
for which the property is adaptable and needed or
likely to be needed in the reasonably near future.”
Olson 292 U.S. at 255. The highest and best use
isto be considered, “ not necessarily as the measure
of value, but to the full extent that the prospect of
demand for such use affects the market value while
the property is privately held.” 1d.

An excellent discussion of the law relating to
highest and best use is found in the Uniform
Appraisal Sandards for Federal Land
Acquisitions, Interagency Land Acquisition
Conference (1992), Sec. A-3, reproduced below.*’

A-3. Highest and best use: Determination of fair
market value concerning the property’s “ highest
and best use” — that is, the highest and most
praofitable use for which the property is adaptable
and current and future needs. Ordinarily, the
highest and best use of property is the use to which
it is being subjected at the time of taking.

However, if the property is clearly adaptable to a
use other than the existing use, its marketable

Y This publication contains a thorough, but
concise, expasition of the law of just compensation and
is recommended reading for anyone handling a
condemnation case. It is available in hard copy by
contacting the Land Acquisition Section and can be
accessed on the Internet at the following address:
http://www.usdoj.gov/enrd/land-ack.

potential for such use should be considered in
determining the property’s fair market value.
However, just compensation cannot be predicated
upon potential uses that are speculative and
conjectural; the Supreme Court has said:

Elements affecting val ue that depend on events
or combinations of occurrences which, while
within the realm of possibility, are not fairly
shown to be reasonably probable should be
excluded from consideration, for that would be
to allow mere speculation and conjecture to
become a guide for the ascertainment of value..
. . . [Footnotes omitted.]

A proposed highest and best use requires a
showing of reasonable probability that the land be
both physically adaptable for such use and that
thereis aneed or demand for such use in the
reasonable future; physical adaptability aoneis
insufficient. And as spelled out in more detail
under the heading “ Conjectural and speculative
evidence, (infra, p. 26), remote or speculative uses
should not be considered.” [Footnotes omitted.]

Highest and best use cannot be predicated on a
demand created solely by the project for which the
property is taken (e.g., rock quarry, when the only
market is the highway project for which property
was taken). A proposed highest and best use
cannat be the use for which the government is
acquiring the property (e.g., missile test range,
airfield, park), unlessthere is a prospect and
demand for that use by others than the government.
[Footnotes omitted.]

Demonstration of the application of these law
principles, in arguing for the exclusion of public
interest value evidence, follows.

Pretrial Motionsto Exclude Under Daubert

In light of the fact that the Appraisal Institute
repudiated highest and best uses of conservation,
preservation, and the like as avalid basis for
determining a property’ s fair market value, a
motion in limine to exclude as unreliable the
appraiser’s valuation testimony based on such a



use might be pursued under Daubert v. Merrell
Dow Pharmaceuticals, Inc., 509 U.S. 579
(1993),*® provided the jurisdiction has expanded
the Daubert standard to embrace non-scientific
expert testimony.

In Daubert, 509 U.S. at 592-96, the Supreme
Court outlined a two-step standard regarding the
admissibility of scientific testimony™ under Rule
702. The preliminary inquiry is whether the
knowledge the expert offersisreliable. Seeid.
The Supreme Court declined to set forth a
“ definitive checklist” of what constitutes
reliability. 1d. at 592. Some factors it deemed
pertinent included, “ whether the theory or
technique has been subjected to peer review and
publication,” and “ whether the theory or technique
has met with genera acceptance within the
particular community.” Daubert, 509 U.S. at 593-
9.

The appraiser’ s professional peers have
scrutinized and soundly rejected the technique (or
theory) of valuing the condemned property based
on a highest and best use of conservation or
preservation. The appraiser’s highest and best use
theory of “ preservation or conservation” is not
reliable because it has been unable to withstand
peer review or gain acceptance in the appraisal
community. It failsthe critical first prong of the
Daubert test, and the court should exclude the
testimony.

When appropriate, combining the Daubert
argument with a motion asking the court to exclude
specul ative evidence as to highest and best use, and

8 For an excellent treatment of the subject
of excluding expert testimony under Daubert, see
Easton, “ Yer Outta Here!” A Framework For
Analyzing the Potential Exclusion of Expert Testimony
Under the Federal Rules of Evidence, 32
U.Rich.L.Rev. 1, January, 1998.

19 The type of testimony to which the
standard applies has been expanded beyond the field of
science by some courtsto al expert testimony based
upon technical or other specialized knowledge, which
would encompass expert appraisal testimony.
However, not all courts have joined in this expansion.
See Easton, op. cit, at 7, esp. n. 110.

to exclude evidence of salesthat are not
comparable or that are not fair indicia of market
value, should be made as discussed bel ow.

Pretrial Motion to Screen And Exclude
Evidence of Highest And Best Use

We can expect the appraiser valuing the
property for a highest and best use of
conservation/preservation to contend that thereisa
market for properties like the subject for
preservation or conservation. Both environmental
organizations and local, state, and Federal
Government agencies that purchase for
preservation annually spend untold millions to

purchase lands for preservation and conservation.
These specialized purchases do not establish a
market demand for the subject property for
conservation/preservation.

The government’ s need for the property must
be excluded in assessing market demand for the
property for that use as a matter of law. The
appraisers must establish that: (1) thereis, or
within the reasonabl e future will be, a demand for
the subject property for the asserted highest and
best use, (2) by others than the government. (See
cases cited in footnotes 29 and 30 accompanying
the text quoted above from Sec. A-3 of the
Uniform Appraisal Standards.) Failing that, the
asserted highest and best use remains a speculative
use for which there is no compensation.

Through discovery and exchange of
appraisals, we should learn whether the
landowner’ s appraiser has any factual basis for
asserting a market demand for the subject property
for the proposed highest and best use, and if he
has, what that basisis. If he has not furnished a
basis, or if the basisisweak or speculative, file a
pretrial motion requesting the court to screen the
appraiser’s evidence of highest and best use, and
exclude it as speculative, based on the lega
principles that follow.

Condemnation cases differ from other civil
casesin that therole of the jury islimited by Rule
71A(h) Fed. R. Civ. P.,which provides that a party
"may have atrial by jury of the issue of just
compensation." The rule continues by stating,
"[t]rial of all issues shall otherwise be by the
court."
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By virtue of this rule, we regard the judge
presiding over a condemnation trial as the
gatekeeper of the evidence that may be presented to
acondemnation jury. Thus, in United Satesv.
320 Acres of Land in Monroe County, Florida,
605 F.2d 762 (5th Cir. 1979), the court held that
"it isthetria court's responsibility under Rule
71A(h) to screen all proffered potential use
evidence and exclude from consideration by the
trier of fact evidence of any potentia uses upon
which ajust compensation award may not, as a
matter of law, be based." 1d. at 819. Any party
seeking to offer evidence of value, based on
another use of the land [besides the present use],
has the burden of proving that it is feasible under
the Supreme Court's rulein Olson v.

United Sates, 292 U.S. 246, 257 (1934). Proof of
that higher and better use for the land must include
evidence that "the property is adaptable and needed
or likely to be needed in the reasonably near
future...not necessarily as a measure of value, but
to the full extent that the prospect of demand for
such use affects the market value...." Id. at 255.
"Physical adaptability alone" is not enough to
establish a highest and best use for land
condemned, id. at 256, because, as cautioned by
the Supreme Court, the court must not permit
speculative evidence. The Court explained:

In making that estimate [of market value]

it should be taken into account all

considerations that fairly might be brought

forward and reasonably be given

substantial weight in such bargaining . . . .

Elements affecting value that depend upon

events or combinations of occurrences

which, while within the realm of

possibility, are not fairly shown to be

reasonably probable should be excluded

from consideration for that would be to

allow mere speculation and conjecture to

become a guide for the ascertainment of
value athing to be condemned in business
transactions, aswell asin judicia
ascertainment of truth.

Id at 257.
To meet the Olson criteria, the use must be

physically and legally feasible ("adaptable"), and
there must be market demand for the use of the
property in the "reasonably near future." The
standard for evaluating whether to alow the trier
of fact to consider a proffered highest and best use
isthat it must be reasonably probable.

A pretrial hearing may be requested to screen
the evidence that will be presented to the jury in the
trial of the case. The law requires the court to
screen the proposed uses for the property in
condemnation and to exclude those that are
speculative from jury consideration.

United Satesv. 158.24 Acres, etc., 696 F.2d 559
(8th Cir. 1982); United States v. 341.45 Acres of
Land in &. Louis County, Minnesota, 633 F.2d
108, 110-112 (8th Cir. 1980); 320 Acres of Land
in Monroe County 605 F.2d at 813-20. Accord
Loveladies Harbor, Inc. v. United States,

21 Cl. Ct. 153, 158 (1990). Seealso

United Satesv. 478.34 Acres of Land, 578 F.2d
156, 159-60 (6th Cir. 1978).

The court in 320 Acres discussed Olson v.
United Sates and found that there must be proof
of apotentia use's practicality and reasonable
likelihood in order to establish "market demand.”
United Satesv. 320 Acres, 605 U.S. at 814.

*** [A]bsent such proof the alleged
potential use remains a specul ative use for
which, as amatter of law, the landowner
cannot be compensated. Consequently,
thereis noreason to alow the jury *** in
deciding the issue of just compensation, to
even consider a use that is not reasonably
probable. [Emphasisin original.]

Id. Thisaopinionis careful to point out that the
trial court is not given the responsibility of
determining the highest and best use of the subject
property. Id. at 817. Rather, the court is charged



with excluding uses which are speculative, because
thereis not sufficient proof to establish market
demand. Id. at 814. See aso United Satesv.
341.45 Acresof Land in &. Louis County,
Minnesota, 633 F.2d at 111.

Pretrial Motion to Screen And Exclude
Compar able Sales Evidence

In PIV appraisals, the appraiser’s selection of
particular sales as“comparable’ to the subject
property is a key to generating exorbitant value
opinions.® The appraiser selecting as comparable
sales properties that are superior to the subject due
to differencesin highest and best use, access,
availability of utilities, devel opment potential,
zoning, size, regulatory restrictions, and so forth,
and not making appropriate downward adjustments
to value and/or making unjustified upward
adjustmentsis agood example. Often the
“comparable’ is so drastically different from the
subject that the difference cannot be accounted for
with any meaningful adjustment.

Where the difference between a purported
“comparable sale” and the subject property is such
that the sale does nat provide a meaningful basis
for estimating the value of the subject, filea
pretrial maotion asking the court to screen and
exclude that sale from evidence. At least onetrial
court has followed this procedure, and it was
approved on appeal. United States v. 33.90 Acres
of Land, etc., 709 F.2d 1012 (5th Cir. 1983)

It iswell established that the admissibility of
allegedly comparable sales in a condemnation case
is within the sound discretion of thetrial court and
aruling thereon is reviewable only for abuse of
discretion. Seeid; United Satesv. 1,129.75
Acres, Etc., 473 F.2d 996, 998 (8th Cir.
1973); United Satesv. Certain Land in City of
Fort Worth, Texas, 414 F.2d 1029 (5th Cir.
1969); United States v. 55.22 Acresin Yakima

2 As are the val ue adjustments the appraiser
makes (or fails to make) in comparing the sale to the
subject.

County, Washington, 411 F.2d 432, 434 (9th Cir.
1969).

Certain kinds of sales are inadmissible to
prove market value as a matter of law. Forced
sales, i.e., sales made under some form of lega
compulsion, fall within this category. See
United Satesv. Certain Land in City of Fort
Worth, Texas, 414 F.2d 1029, 1031-32
(5th Cir. 1969); District of Columbia Redev. L.A.
v. 61 Parcels of Land, 235 F.2d 864, 865-66
(D.C. Cir. 1956)

Anather kind of sale generaly inadmissible as
amatter of law to prove market valueisasaleto a
condemning authority — state and local
governments, utility companies, and the Federal
Government. Summarization of the rule on this
follows in the excerpt from the Uniform Appraisal
Sandards for Federal Land Acquisitions.

A-18. Price paid by a condemnor for similar
property: These payments are a compromise to
avoid the expense and uncertainty of litigation and
so are not fair indications of market value. Such
evidence complicates the record, confuses the
issue, is misleading, and raises collateral issues as
to the conditions under which such sales were
made. The overwhelming view of the various
federal courtsis that the sum paid for similar land
by an agency having condemnation authority, even
if condemnation proceedings have not begun, is
inadmissible. The only recognized exceptions to
thisrule are in cases of voluntary sale, or where
the fact that the parties were condemnor and
condemnee either was not known or had no
influence because the sale was not in connection
with, or in anticipation of, condemnation
proceedings. However, there is a small minority
view under which evidence of purchases by a
condemnor is admitted on the theory that objection
to this type of evidence goes to its weight, not its
competency.

With regard to the exception, the court in
Transwestern Pipeline Co. v. O'Brien, 418 F.2d 15
(5th Cir. 1969), stated:
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The party claiming the exception bears
the burden of proving that the comparable
sales are voluntary; that is, he must show
that the sales in question were made
willingly, without coercion, compulsion, or
compromise. Sales to buyers possessing
the power of eminent domain should be
admitted as independent evidence of
market value only when it is certain that
those sales truly represent the market
value of theland in question. That
necessarily means that the party relying on
the exception to the exclusion rule must
show that the sales were uninfluenced by
the buyer's possession of the eminent
domain power. The burden isa heavy
one. [Emphasis added.]

Id. at 19. The court further indicated that
conclusory statements by alandowner that sales
were voluntary and that no threats of
condemnation were made to the vendorsis not
sufficient to meet the landowner’ s burden. Id.

In the Final Analysis

If pretrial motions to exclude appraisers
testimony are unsuccessful, make the motions
again at trial. The deficienciesin the appraiser’s
evidence can be brought out and exploited on
cross-examination. Rebuttal evidence can be
presented. Tailored instructions can be submitted.
The most important element to have is solid,
sensible, well-supported appraisal evidence for the
case-in-chief. Jurors are sensible people, and can
separate the wheat from the chaff. Trying a case
in which the landowner’ s appraiser testifiesto a
public interest value is like trying any other
condemnation case: the side that presents the most
credible, convincing evidence is the one that will
prevail.o
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Effective today there is created the Appraisal Section for the Lands

Divison. . . . All mattersrelating to appraisals. . . must clear through this
Section.
A. Devitt Vanech
Assistant Attorney General
Much has changed since the issuance of that The ENRD appraisal unit currently consists of

order. The Lands Division is now known as the three professional appraisers, each of whom holds
Environment and Natural Resources Division an MAI (Member, Appraisal Institute) designation
(ENRD). Conversion of the Appraisal Section to and is state-certified as a General Appraiser in at
the Appraisal Unit within the Land Acquisition least one state. Their collective professional
Section (LAS) of the Division occurred in 1982. appraisal experience spans nearly 100 years, and
The mission of the Appraisal Unit remains consists of both private sector and government
essentialy the same: to provide technical support service. The breadth of this experience allows the
to the government’ s trial attorneys regarding real unit to direct AUSA inquiriesto an individua with
estate valuation issues. Because the Appraisal specific knowledge and experience in the subject

Unit contains the only appraisers employed directly matter.
by the Department, the services provided by the
unit are as varied as the lawsuits in which the

United States is involved. _ _
What doesthe Appraisal Unit Do?

The Appraisal Unit
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The primary mission of the Appraisal Unit is
to provide technical appraisal review servicesto
AUSASs and Department attorneys in eminent
domain litigation. The Appraisal Unit routes al
government agency condemnation requests through
the Land Acquisition Section. Such reguests must
come with a* condemnation package” that includes
the agency’ s approved condemnation appraisal of
the property, along with the agency’ s review of the
appraisal and the negotiator’s diary. After review,
the unit usually sends the case-filing request to the
United States Attorney’s office in the appropriate
jurisdiction for filing, and the agency’ s appraisal
report is forwarded to the Appraisal Unit for
review.

The reviews conducted by the Appraisal Unit are
not “typical” technical appraisal reviews, in that
they are prepared for the litigation. The acquiring
agency has formally reviewed and approved the
reports received as a part of a condemnation
package. The Appraisal Unit does not normally
second-guess the appraiser and the agency’ s field
reviewer on issues of value, but it does evaluate the
strengths and weaknesses of the report for
purposes of litigation. While this information may
result in technical corrective actions, it is done
under the supervision of the assigned tria attorney.

A standard introduction used in areview of an
appraisal received as a part of a condemnation
package is set out bel ow:

The purpose of this review istwofold.

First, the intention is to insure technical

conformance with the Uniform Appraisal

Sandards for Federal Land Acquisitions

(Washington, D.C.: U.S. Government

Printing Office, 1992), and the current

Uniform Standards of Professional

Appraisal Practice (The Appraisal

Foundation) for a "complete" appraisal

and a "self-contained" appraisal report,

and confirm that the appraiser's estimates
of value are reasonable, based upon the
data presented. The appraiser must

correct technical deficienciesin the

appraisal report. Secondly, to help the

Government's legal counsel in preparing

for trial (and preparing the appraiser for

trial) by identifying areas within the

appraisal report that, while not

technically incorrect, may be weak, or

insufficient to meet the special demands

created within the environment of a

condemnation trial. Because of its dual

purpose, this review should not be shown

to the appraiser.

This appraisal report has not been
reviewed for conformance with Rule
26(a)(2)(B) of the Federal Rules of Civil
Procedure. Therefore, government's legal
counsel should review this report for
conformance with this rule, or any
applicable dternative local rule that may
have been adopted relating to the content
of expert witness reports.

The above introduction, the wording of which
varies dightly among the reviewersin the
Appraisal Unit, points out additional
characteristics of our special appraisal reviews.
Almost as much emphasisis placed on the
potential weaknesses in the report as on the
correctness of the final estimate of value. Value
estimates not adequately supported by the
appraiser with factual market data and logical
analysis are of little use to AUSAswho are in the
midst of a condemnation trial. For that reason,
the reports are reviewed from the perspective of a
cross-examiner on the theory that AUSAs would
rather reveal the areas of weaknessin the
appraiser’s analysis at an early stage, rather than
waliting for opposing counsel to do so during
depositions or, worse, during trial.

The introductory comments indicate that
government appraisal reports are reviewed to
insure technical conformance with the Uniform
Appraisal Sandards for Federal Land
Acquisitions. These standards, often called the
“Ydlow Book” because of the color of its cover,



are well known in the appraisal industry and used
by all federa agenciesin their land acquisition
appraisals. Any AUSA who is going to represent a
client agency in a condemnation action must be
familiar with relevant portions of this document.
Not only does it describe the standards that
appraisers must follow in the development of an
appraisal report for federal land acquisition, but it
also cites more than 200 federal condemnation
cases that form the foundation of current federal
condemnation law. For that reason alone, itisan
invaluable resource to the AUSA preparing the
condemnation case. The Uniform Appraisal
Sandards for Federal Land Acquisitions
(Washington, D.C.: U.S. Government Printing
Office, 1992) is available on the Department’s
Internet Home Page. The Internet address to
access the Yellow Book directly is:
http://www.usdoj.gov/enrd/land-ack/. The Yellow
Book isin a Word Perfect 5.1 format and can be
downloaded onto a PC directly from the
Department home page.

Another important provision in the above
introduction is the cautionary note that the review
should not be shown to the appraiser. There are
multiple reasons for this request. It has long been
aLAS policy that the Appraisal Unit’s reviewers
should be free to express their opinions about
appraisal reports without the concern that such
opinions, which are sometimes less than
complimentary to appraisers, would be made
public. Also, the law protects the Appraisal Unit’s
reviews from discovery under the attorney work-
product rule. Dissemination of the review to the
appraiser could jeopardize that protection. Finally,
the unit intends the appraisal review to be atool
for the trial attorneysin the preparation of their
cases. Thereview alowsthetrial counsel to
convey verbally to the appraiser corrective or
additional work required before tria, that is
compatible with the counsel’ s theory of the case.

The appraisal review process described above
isonly thefirst step in the Appraisal Unit’s
assistancein trial preparation. Experience
indicates that many appraisal reports submitted
with a client agency’' s condemnation package
require additional work beforeusein trial. That
additional work can range from merely updating

the appraisal report to the date of taking to
requiring major revision and correction. There
also may be times when the appraisal report and
the appraiser are considered unsalvageable by the
reviewer. Inthiscase, it isrecommended that trial
counsel consider retaining a different appraiser for
trial purposes. The Appraisal Unit isavailableto
provide trial counsel assistance regarding
appraisers who may be suitable to counsel’ s needs.
Unit personnel can also assist trial counsel in
assuring compliance with the Yellow Book by
developing specia appraisal instructions.

One reason the Appraisal Unit frequently finds
initially submitted appraisal reports unsuitable for
trial purposesis that the unit conducts its review
with the advantage of hindsight. That is, it
conducts the review in the context of a different
date of valuation and any additional pertinent facts
that have arisen since the date of theinitial report.
By contrast, the earlier agency review would have
been concerned with value as of the date of the
appraisal report. In this regard, comments under
Standards Rule  3-1 of the Uniform Standards of
Professional Appraisal Practice (USPAP) provide
that:

The review should be conducted in the context
of market conditions as of the effective date of
the opinion in the report being reviewed.
Information that could not have been available
to the appraiser on the date of the report being
reviewed should not be used by areview
appraiser in the development review.

The Appraisal Unit does not follow the
USPAP provisions because it is not concerned with
determining whether the appraised value of the
property was accurate as of the effective date of
the appraisal, based on the information that was
available at the time the appraisal was prepared.
The Appraisal Unit is concerned with the value of
the property as of the date of taking, which is
generaly well after the effective date of the
appraisal submitted with the condemnation
package. Therefore, the Appraisal Unit will
consider information contained in the negotiator’s
diary, which isinformation that was obviously
unavailable at the time of the original appraisal.
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Often, appraisers are asked to appraise property
before the agency has procured atitle report, but
the Appraisal Unit will consider all of the
Department’ s title report information for review.
Also, there are times when the condemning agency
changes its taking between the time of itsinitial
appraisal and the date that it sendsits
condemnation package to the LAS. The Appraisal
Unit conducts itsreview in light of the legally
described “ estate to be taken” submitted with the
condemnation package.

Disapproval of an appraisal report by the
Appraisal Unit means only that it should not be
used at trial. Rejection should not be construed as
meaning that the client agency erred in its origina
approval of the report. Asapractical matter, the
Appraisal Unit’s only concern is whether the report
is adequate for trial purposes, based on the
information known to the Appraisal Unit at the
time of itsreview. The report could have been
completely adequate when finished and approved,
but still be unusable in court. Neverthel ess,
reviewing an original report is often prudent for the
Appraisal Unit, even if it isout of date, rather than
calling for the agency to bring the appraisal up to
date before submitting the condemnation package.
Then when the appraiser updates the appraisa
report, the unit can ask the appraiser to correct
errors or consider factors brought out by the
Appraisal Unit's review.

The second phase of the Appraisal Unit’s
involvement generally comes after trial counsel has
procured arevised appraisal report. The Appraisal
Unit then reviews the revised report to assure that
the appraiser adequately addressed any technical
deficienciesin the initid report.

Once trial counsel determines that the
appraisal report is satisfactory for trial purposes,
they typically exchange it with opposing counsel,
as a part of the discovery process, for the property
owner’s appraisal report. Many AUSAs and LAS
attorneys also submit the owner’ s appraisal report
to the Appraisal Unit for review. In those cases,
the Appraisal Unit reviews the owner’ sreport in

the same manner as the government’ s report this
time, emphasizing areas in the report that appear
weak and subject to attack. The reviews also may
suggest areas of depaosition inquiry, either to learn
more about the foundation and support for the
appraiser’s opinion or to confirm that the witness
methodol ogy is deficient.

AUSAs should take note of the fact that the
Appraisal Unit serves a support function — not a
watchdog function. We are not aware of any
“rule’ that requires that an AUSA must have an
Appraisal Unit-approved appraisal for trial
purposes. There are occasions when the Appraisal
Unit isjustified in “ disapproving” an appraisal
report and, at the sametime, an AUSA isjustified
in using both the “ disapproved” report and its
author for trial purposes. AUSAs merely need to
assure themselves that they can justify such action,
especialy if tria results in an unfavorable verdict.

The volume of support services provided
AUSAs and Department trial attorneys under the
above review program can be seen by the
Appraisal Unit’s production figures for the past
three fiscal years. Seefigure 1. Thereview
results of those reports reviewed that were subject
to approval/disapproval are shown in the chart that
follows. Seefigure 2.

Major Case Support Services

From the 1996-1998 data, comparison of the
mean ($4,903,277) and the median ($50,150)
value of the reports reviewed by the Appraisal Unit
shows that the range of just compensation between
the cases reviewed is substantial. That disparity
between the mean and median clearly demonstrates
that certain cases deserve more attention and
greater support services than others, simply
because of the dollars at stake. Although there are
exceptions, such as when asmall caseinvolves a
sensitive or important valuation or legal issue,
generally the Appraisal Unit gives the larger cases
greater attention. That greater attention often
takes the form of support services beyond the



review of appraisal reports. Typical support
services requested and provided include:

e Trangdlation. Legal and appraisa terms of art
may not be compatible. This often resultsin
confusion when AUSAS, unfamiliar with the
appraisal process and legal rules applicable to
condemnation trials, try to talk with each
another. Because members of the Appraisa
Unit are professional appraisers and work
daily with attorneys who speciaizein
condemnation trial work, they can often act as
tranglators, for both the contract appraiser and
the AUSA.

* Analysisand technical evaluation of proposed
Settlements;

» Cadculation of interest for delayed payments
on deficiencies, under the Declaration of
Taking Act. 40 USC § 258(e);

* Review and analysis of deposition testimony;

* Assisting AUSA/LAS attorney in the
development of special appraiser instructions;
and

* Assisting AUSA/LAS attorney in the
devel opment of apprai ser/witness contract
specifications.

Non-condemnation Support Services

Because the three appraisers in the Appraisal
Unit are the only appraisers employed directly by
the Department, and because the Appraisal Unit
historically provides support to al Sections within
the Division, the Unit provides a broad range of
support services to AUSAS, attorneys in other
sections of ENRD, and attorneys in other divisions
of the Department. One of the most frequent users
of the Appraisal Unit’s support servicesis
ENRD’s General Litigation Section, which handles
the government’ s inverse condemnation cases, and
other cases which often involve the question of red
estate values. The Indian Resources,
Environmental Enforcement, and Environmental
Defense Sections also avail themselves of the
Appraisal Unit in cases that involve the value of
contaminated real estate. ENRD’s Policy,
Legidation, and Special Litigation Section aso
uses the Unit’s consulting services in its analysis of

proposed |egisation which may relate to real estate
val uation issues.

Government agencies outside ENRD, and
sometimes from outside the Department, request
the Appraisal Unit’s services because of its widely
recognized expertise in the technical aspects of
valuation. The Department’s Civil Division Torts
Branch has requested, and received, support
assistance from the Appraisal Unit in matters
relating to the valuation of contaminated
properties. The Unit has aso provided consulting
services to the Civil Division regarding the
methodol ogies avail able to estimate the market
value of the Nixon Papers and the location of
potential contractors with such expertise. The
Appraisal Unit has aso provided consulting and
training servicesin non-condemnation
matters to many of the Department’s client
agencies, including the Bureau of Land
Management, the National Park Service, the
United States Fish and Wildlife Service, and the
United States Forest Service.

Why should AUSAs use Appraisal Unit support
services?

Not only does Section 5-15-960 of the
United States Attorney’s Manual recommend using
the Appraisal Unit, but using these unique
professional services can aid counsel in building
the strongest possible cases while reducing the time
personally devoted to preparation. Thiscan bea
particularly critical advantage, especially when the
subject of acaseis highly technical in nature, and
the financial consequences of the case are
extremely important.

One of the best ways to convince government
counsel to take advantage of the support services
offered by the Appraisal Unit isto cite some
examples in which the services of the Unit have
contributed significantly to the successful
outcomes of cases.

In one case, an AUSA obtained a copy of a
property owner’s appraisal report in the course of
discovery and submitted it to the Appraisal Unit
for its review before the owner’s appraiser was
deposed. The Appraisal Unit found the apprai ser
had adopted an inappropriate, uneconomic * highest
and best” use for the appraised property and

58 UNITED STATESATTORNEYS' BULLETIN

FEBRUARY 2000



estimated its value on that use. (See Kdllinsarticle
on PIV in thisissue) Because of its nationa
importance to the government’s acquisition
program and the controversial nature of the
methodol ogy, the appraisal unit immediately
notified the AUSA of the situation. The AUSA
had the owner’s appraiser confirm the use of the
methodology during his deposition. The AUSA
was then able to prepare his defense against the
owner’ s theory of valuation. The trier of fact
ultimately rejected the owner’ s theory of value and
entered a verdict in the amount recommended in
the government’ s testimony.

Another AUSA was dissatisfied with an
appraiser retained by the client agency, and the
agency was reluctant to retain another appraiser.
After the Appraisal Unit reviewed the appraiser’s
report and submitted a copy of its review to the
client agency, the agency agreed to consider
retaining another appraiser. The AUSA, the dlient
agency, and areviewer from the Appraisal Unit
participated in interviewing potential appraisers.
The three parties agreed to a suitable appraiser for
the complex appraisal assignment, and the AUSA
obtained a settlement of the case favorable to the
government.

In another case, the LAS received an initial
condemnation package, containing both the
government’ s and the property owner’s appraisal.
The Appraisal Unit found the government’s
appraisal to be technically and logically flawed,
but found the owner’ s appraisal to be reasonable
and well-documented. The AUSA quickly
negotiated a settlement, thereby avoiding an
unnecessary and costly trial.

A public hospital sold to a private “for- profit”
organization triggered the requirement that the
government be compensated for grant funds
previously awarded to the hospital for building
improvements, based on the value of the
improvements. The Appraisal Unit was asked to
review both the government’ s and the hospital’s
appraisals. The Appraisal Unit reviewer, at the
request of government counsel, attended the

depositions of both the government’ s and the
hospital’s appraisers. Based on the technical
reviews and the observations made at the
depositions, the Unit’ s reviewer helped counsel in
the evaluation of the government’s case. As stated
by the agency:

We recently agreed to a significant
settlement of our claim just short of trial. .
. . Inshort, we could not have concluded
this case as favorably as we did without
[the Appraisal Unit’s] assistance.

Conclusion

The Appraisal Unit isunique in its function to
provide support to AUSAs and Department trial
attorneys in the preparation of their cases that
involve real estate valuation matters. Contact a
member of the Appraisal Unit as follows:

* Brian Holly, MAI, — Ch. Appraiser
Phone:(202) 305-0285
Fax:(202) 305-8273
email:brian.holly@usdoj.gov

» Jim Eaton, MAI, SRA — Asst. Ch. Appraiser
Phone:(360) 582-0038
Fax:(360) 582-0048
email:james.eaton@usdoj.gov

* Larry Ragels, ARA
Phone: (202) 305-0426
Fax:(202) 305-8273
email:larry.ragel s@usdoj.gov O



Fiscal No. of Appraised Just Mean Median

Y ear Reviews Values Compensation Just Comp. Just Comp.
1996 311 $3,120,509,010 $2,873,329,146 $9,064,130 $130,300
1997 351 $1,318,480,693 $837,607,037 $2,372,824 $42,500
1998 370 $1,557,503,778 $1,388,934,706 $3,753,878 $29,463
Total 1,032 $6,106,493,481 $5,099,870,889 $4,903,722 $50,150
Mean 344 $5,387,675 $4,903,722
Median 351 $127,000 $50,150

Figure 1
Review Results
(2.3%)
(27.4%)
(24.5%)
= Approved

(39.5%)

(6.3%)

1 Update required
Minor Revision
Major Revision

Unsalvageable

Figure 2
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Based on your survey responses, we are beginning a series on trial advocacy in the next issue of the

United States Attorneys Bulletin. Thefirst part of the seriesis devoted to cross-examination and
impeachment.  In thisissue you will also get to meet Mary H. Murguia, the new director of the Executive
Office for United States Attorneys. Ms. Murguia enjoyed a distinguished career as a state prosecutor in
Kansas and as an Assistant United States Attorney for the District of Arizona before becoming Principal
Deputy Director of EOUSA. In September, 1999, she assumed her current position as Director of EOUSA.
In the featured interview she shares her view of the role of EOUSA, and highlights some of the significant
issues currently facing us.




