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The e x e c u t i v e branch must u t i l i z e a l l elements o f n a t i o n a l 
power - i n c l u d i n g m i l i t a r y , i n t e l l i g e n c e , law enforcement, 
d i p l o m a t i c , and economic t o o l s - t o e f f e c t i v e l y c o n f r o n t t h e 
t h r e a t posed by a l - Q a ' i d a and i t s a s s o c i a t e d f o r c e s , and must 
r e t a i n t h e f l e x i b i l i t y t o determine how t o a p p l y those t o o l s t o 
the unique f a c t s and circumstances we f a c e i n c o n f r o n t i n g t h i s 
d i v e r s e and e v o l v i n g t h r e a t . 

Under t h e A u t h o r i z a t i o n f o r Use o f M i l i t a r y Force o f 
September 18, 2001 ( P u b l i c Law 107-40)(2001 AUMF), t h e 
e x e c u t i v e branch has t h e a u t h o r i t y t o d e t a i n i n m i l i t a r y c u s t o d y 
i n d i v i d u a l s who planned, a u t h o r i z e d , committed, o r a i d e d t h e 
t e r r o r i s t a t t a c k s t h a t o c c u r r e d on September 11, 2001, and 
persons who ha r b o r e d those r e s p o n s i b l e f o r t h e September 11 
a t t a c k s , as w e l l as i n d i v i d u a l s who are p a r t o f o r s u b s t a n t i a l l y 
s u p p o r t e d T a l i b a n o r a l - Q a ' i d a f o r c e s o r a s s o c i a t e d f o r c e s t h a t 
a r e engaged i n h o s t i l i t i e s a g a i n s t t h e U n i t e d S t a t e s o r i t s 
c o a l i t i o n p a r t n e r s . S e c t i o n 1021 o f t h e N a t i o n a l Defense 
A u t h o r i z a t i o n A c t f o r FY 2012 ( P u b l i c Law 112-81)(NDAA) a f f i r m s 
t h a t a u t h o r i t y . 

A r i g i d , i n f l e x i b l e r e q u i r e m e n t t o p l a c e suspected t e r r o r i s t s 
i n t o m i l i t a r y c u s t o d y would undermine t h e n a t i o n a l s e c u r i t y 
i n t e r e s t s o f t h e U n i t e d S t a t e s , compromising o ur a b i l i t y t o 
c o l l e c t i n t e l l i g e n c e and t o i n c a p a c i t a t e dangerous i n d i v i d u a l s . 
T h i s D i r e c t i v e s p e c i f i e s p o l i c i e s and procedures designed t o 
ensure t h a t s e c t i o n 1022 o f t h e NDAA i s implemented i n a manner 
t h a t i s c o n s i s t e n t w i t h t h e n a t i o n a l s e c u r i t y and f o r e i g n p o l i c y 
i n t e r e s t s o f t h e U n i t e d S t a t e s . S p e c i f i c a l l y , t h i s D i r e c t i v e 
s e t s f o r t h t h e procedures r e q u i r e d by s e c t i o n 1022 o f t h e 
NDAA f o r d e t e r m i n i n g when t h e m i l i t a r y c u s t o d y r e q u i r e m e n t 
o f s e c t i o n 1022 a p p l i e s t o n o n - c i t i z e n s d e t a i n e d by t h e 
U n i t e d S t a t e s , when and how any such d e t e r m i n a t i o n w i l l be 
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implemented, and when and how t o waive t h e r e q u i r e m e n t s o f 
s e c t i o n 1 0 2 2 ( a ) ( 1 ) when i t i s i n the n a t i o n a l s e c u r i t y i n t e r e s t s 
o f t h e U n i t e d S t a t e s . T h i s D i r e c t i v e a l s o i s s u e s s e v e r a l 
n a t i o n a l s e c u r i t y w a i v e r s . 

I . SCOPE OF PROCEDURES AND STANDARD FOR COVERED PERSON 
DETERMINATIONS 

A. Scope of Procedures. S u b j e c t t o s e c t i o n s 1(B) t h r o u g h 1 ( F ) , 
the procedures s e t o u t i n s e c t i o n s I I t h r o u g h V o f t h i s 
D i r e c t i v e a p p l y o n l y when (1) an i n d i v i d u a l i s a r r e s t e d 
o r o t h e r w i s e t a k e n i n t o c u s t o d y by t h e F e d e r a l Bureau o f 
I n v e s t i g a t i o n (FBI) o r an o t h e r F e d e r a l law enforcement agency 
on o r a f t e r t h e date o f t h i s D i r e c t i v e ; and (2) o f f i c i a l s o f 
th e agency d e t a i n i n g t h e i n d i v i d u a l have p r o b a b l e cause t o 
b e l i e v e t h a t t h e i n d i v i d u a l i s a "Covered Person" under 
s e c t i o n 1022 o f t h e NDAA. 

B. Covered Persons. For purposes o f t h i s D i r e c t i v e , t h e phrase 
"Covered Person" a p p l i e s o n l y t o a person who i s n o t a 
c i t i z e n o f t h e U n i t e d S t a t e s and: 

1. whose d e t e n t i o n i s a u t h o r i z e d under t h e 2001 AUMF, as 
in f o r m e d by t h e laws o f war, and a f f i r m e d i n s e c t i o n 1021 
of t h e NDAA; and 

2. (a) who i s a member o f , o r p a r t o f , a l - Q a ' i d a o r an 
a s s o c i a t e d f o r c e t h a t a c t s i n c o o r d i n a t i o n w i t h o r 
pur s u a n t t o t h e d i r e c t i o n o f a l - Q a ' i d a ; and (b) who 
p a r t i c i p a t e d i n t h e course o f p l a n n i n g o r c a r r y i n g o u t an 
a t t a c k o r a t t e m p t e d a t t a c k a g a i n s t t h e U n i t e d S t a t e s o r 
i t s c o a l i t i o n p a r t n e r s . 

C. Attack or Attempted Attack. 

1. An " a t t a c k " means t h e c o m p l e t i o n o f an a c t o f v i o l e n c e o r 
the use o f f o r c e t h a t i n v o l v e s s e r i o u s r i s k t o human 
l i f e . 

2. An "at t e m p t e d a t t a c k " means an o v e r t a c t o r a c t s beyond a 
s u b s t a n t i a l s t e p when (a) performed w i t h s p e c i f i c i n t e n t 
t o commit an a t t a c k ; and (b) no f u r t h e r s t e p o r a c t by 
the i n d i v i d u a l would be necessary t o complete t h e a t t a c k . 

D. A p p l i c a t i o n to I n d i v i d u a l s Captured or Detained by, or i n the 
Custody of, the Department of Defense. Any ti m e an 
i n d i v i d u a l i s c a p t u r e d o r d e t a i n e d by, o r o t h e r w i s e t a k e n 



3 

i n t o t h e c u s t o d y o f , t h e Department o f Defense, t h e 
req u i r e m e n t under s e c t i o n 1 0 2 2 ( a ) ( 1 ) o f t h e NDAA w i l l have 
been s a t i s f i e d , r e g a r d l e s s o f whether t h e r e has been a f i n a l 
d e t e r m i n a t i o n as t o whether t h e i n d i v i d u a l i s a Covered 
Person, and r e g a r d l e s s o f t h e a u t h o r i t i e s under which t h e 
i n d i v i d u a l i s c a p t u r e d , d e t a i n e d , o r o t h e r w i s e t a k e n i n t o 
custody. T h e r e f o r e , i n d i v i d u a l s c a p t u r e d o r d e t a i n e d by, 
or o t h e r w i s e t a k e n i n t o t h e custody o f , t h e Department o f 
Defense s h a l l n o t be s u b j e c t t o the procedures o u t l i n e d i n 
s e c t i o n s I I t h r o u g h IV o f t h i s D i r e c t i v e . Any subsequent 
law of war d i s p o s i t i o n o f t h e i n d i v i d u a l e f f e c t u a t e d by the 
Department o f Defense c o n s i s t e n t w i t h s e c t i o n 1021(c) and 
102 2 ( a ) ( 3 ) o f t h e NDAA s a t i s f i e s a l l r e q u i r e m e n t s o f 
s e c t i o n 1022 o f t h e NDAA, s u b j e c t t o t h e c o n d i t i o n s on 
t r a n s f e r i n s e c t i o n 1028 f o r any i n d i v i d u a l d e t a i n e d a t 
Guantanamo. 

E. No E f f e c t on I n d i v i d u a l s Held by State or L o c a l A u t h o r i t i e s . 
The r e q u i r e m e n t i n s e c t i o n 1022(a) o f t h e NDAA does n o t a p p l y 
t o i n d i v i d u a l s a r r e s t e d by, o r o t h e r w i s e t a k e n i n t o t h e 
cus t o d y o f . S t a t e o r l o c a l law enforcement agencies, and t h e 
procedures and r e q u i r e m e n t s s e t out i n t h i s D i r e c t i v e s h a l l 
n o t a p p l y w h i l e i n d i v i d u a l s a re h e l d i n t h e custody o f S t a t e 
o r l o c a l law enforcement agencies. 

F. No E f f e c t on I n d i v i d u a l s Held by Foreign Governments. The 
re q u i r e m e n t i n s e c t i o n 1022(a) o f t h e NDAA does n o t a p p l y t o 
i n d i v i d u a l s who a r e a r r e s t e d by, o r o t h e r w i s e t a k e n i n t o t h e 
custo d y o f , a f o r e i g n government, and t h e procedures and 
re q u i r e m e n t s s e t o u t i n t h i s D i r e c t i v e s h a l l n o t a p p l y t o 
i n d i v i d u a l s h e l d i n t h e custody o f f o r e i g n governments, 
i n c l u d i n g b u t n o t l i m i t e d t o cir c u m s t a n c e s where 
i n t e l l i g e n c e , law enforcement, o r o t h e r o f f i c i a l s o f t h e 
U n i t e d S t a t e s are g r a n t e d access t o an i n d i v i d u a l who remains 
i n t h e cust o d y o f a f o r e i g n government. 

I I . WAIVERS TO PROTECT NATIONAL SECURITY INTERESTS 

A. S t a t u t o r y A u t h o r i t y under NDAA. S e c t i o n 1 0 2 2 ( a ) ( 4 ) o f the 
NDAA a u t h o r i z e s t h e P r e s i d e n t t o waive a p p l i c a t i o n o f the 
m i l i t a r y c u s t o d y r e q u i r e m e n t under s e c t i o n 1 0 2 2 ( a ) ( 1 ) where 
d o i n g so i s " i n t h e n a t i o n a l s e c u r i t y i n t e r e s t s o f t h e 
U n i t e d S t a t e s . " Such w a i v e r s ( " N a t i o n a l S e c u r i t y Waivers") 
apply t o t h e r e q u i r e m e n t s o f s e c t i o n 1022 o f t h e NDAA. 

B. P r o t e c t i o n of U.S. National S e c u r i t y I n t e r e s t s . I n 
accordance w i t h s e c t i o n 1 0 2 2 ( a ) ( 4 ) o f t h e NDAA, and 
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c o n s i s t e n t w i t h s e c t i o n 1 0 2 2 ( c ) ( 2 ) , which p r o v i d e s t h e 
e x e c u t i v e b ranch w i t h b r o a d d i s c r e t i o n t o d e s i g n i m p l e m e n t i n g 
procedures t o ensure t h a t t h e r e q u i r e m e n t s o f s e c t i o n 1022 do 
n o t i n t e r f e r e w i t h v a r i o u s a u t h o r i t i e s necessary t o d i s r u p t 
o r respond t o t e r r o r i s m t h r e a t s , and t o ensure t h a t 
c o u n t e r t e r r o r i s m p r o f e s s i o n a l s have c l e a r guidance and 
a p p r o p r i a t e t o o l s a t t h e i r d i s p o s a l t o a c c o m p l i s h t h e i r 
m i s s i o n e f f e c t i v e l y , I hereby waive t h e r e q u i r e m e n t s o f 
s e c t i o n 1 0 2 2 ( a ) ( 1 ) , r e g a r d l e s s o f whether an i n d i v i d u a l has 
y e t been d e t e r m i n e d t o be a Covered Person, and c e r t i f y t h a t 
i t i s i n the n a t i o n a l s e c u r i t y i n t e r e s t s o f t h e U n i t e d S t a t e s 
t o do so, when: 

1. p l a c i n g a f o r e i g n c o u n t r y ' s n a t i o n a l s o r r e s i d e n t s i n 
U.S. m i l i t a r y c u s t o d y w i l l impede c o u n t e r t e r r o r i s m 
c o o p e r a t i o n , i n c l u d i n g b u t not l i m i t e d t o s h a r i n g 
i n t e l l i g e n c e o r p r o v i d i n g o t h e r c o o p e r a t i o n o r a s s i s t a n c e 
t o t h e U n i t e d S t a t e s i n i n v e s t i g a t i o n s o r p r o s e c u t i o n s o f 
suspected t e r r o r i s t s ; 

2. a f o r e i g n government i n d i c a t e s t h a t i t w i l l n o t e x t r a d i t e 
o r consent t o t h e t r a n s f e r o f i n d i v i d u a l s t o t h e 
U n i t e d S t a t e s i f such i n d i v i d u a l s may be p l a c e d i n 
m i l i t a r y c u s t o d y ; 

3 . an i n d i v i d u a l i s a l a w f u l permanent r e s i d e n t o f t h e 
U n i t e d S t a t e s who i s a r r e s t e d i n s i d e t h e U n i t e d S t a t e s o r 
i s a r r e s t e d by a F e d e r a l agency on the b a s i s o f conduct 
t a k i n g p l a c e i n t h e U n i t e d S t a t e s , t o t h e e x t e n t t h e 
i n d i v i d u a l i s s u b j e c t t o t h e r e q u i r e m e n t o f 
s e c t i o n 1022 ( a ) ( 1 ) ; 

4 , an i n d i v i d u a l has been a r r e s t e d by a F e d e r a l agency i n 
t h e U n i t e d S t a t e s on charges o t h e r t h a n t e r r o r i s m 
o f f e n s e s ( u n l e s s such i n d i v i d u a l i s s u b s e q u e n t l y charged 
w i t h one o r more t e r r o r i s m o f f e n s e s and h e l d i n F e d e r a l 
c u s t o d y i n c o n n e c t i o n w i t h those o f f e n s e s ) ; 

5. an i n d i v i d u a l has been a r r e s t e d by S t a t e o r l o c a l law 
enforcement, p u r s u a n t t o S t a t e o r l o c a l a u t h o r i t y , and i s 
t r a n s f e r r e d t o F e d e r a l custody; 

6. t r a n s f e r r i n g an i n d i v i d u a l t o U.S. m i l i t a r y c u s t o d y c o u l d 
i n t e r f e r e w i t h e f f o r t s t o secure an i n d i v i d u a l ' s 
c o o p e r a t i o n o r c o n f e s s i o n ; o r 
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7. t r a n s f e r r i n g an i n d i v i d u a l t o U.S. m i l i t a r y c u s t o d y c o u l d 
i n t e r f e r e w i t h e f f o r t s t o conduct j o i n t t r i a l s w i t h co-
defendants who a r e i n e l i g i b l e f o r U.S. m i l i t a r y c u s t o d y 
o r as t o whom a d e t e r m i n a t i o n has a l r e a d y been made t o 
proceed w i t h a p r o s e c u t i o n i n a F e d e r a l o r S t a t e c o u r t . 

C. Authority to I s s u e A d d i t i o n a l C a t e g o r i c a l National S e c u r i t y 
Waivers. The A t t o r n e y General, i n c o n s u l t a t i o n w i t h o t h e r 
s e n i o r n a t i o n a l s e c u r i t y o f f i c i a l s , s h a l l have a u t h o r i t y t o 
waive t h e r e q u i r e m e n t s o f s e c t i o n 1 0 2 2 ( a ) ( 1 ) o f t h e NDAA i n 
th e n a t i o n a l s e c u r i t y i n t e r e s t s o f t h e U n i t e d S t a t e s f o r 
c a t e g o r i e s o f conduct o r c a t e g o r i e s o f i n d i v i d u a l s c o n s i s t e n t 
w i t h s e c t i o n 1 0 2 2 ( a ) ( 4 ) . 

D. Authority to I s s u e I n d i v i d u a l National S e c u r i t y Waivers. The 
A t t o r n e y General, i n c o n s u l t a t i o n w i t h o t h e r s e n i o r n a t i o n a l 
s e c u r i t y o f f i c i a l s , s h a l l have t he a u t h o r i t y t o waive t he 
req u i r e m e n t s o f s e c t i o n 1 0 2 2 ( a ) ( 1 ) o f t h e NDAA i n t h e 
n a t i o n a l s e c u r i t y i n t e r e s t s o f t h e U n i t e d S t a t e s on 
an i n d i v i d u a l , case-by-case b a s i s , c o n s i s t e n t w i t h 
s e c t i o n 1 0 2 2 ( a ) ( 4 ) . A d e c i s i o n t o i s s u e such a w a i v e r s h a l l 
t a k e i n t o account f a c t o r s such as: t h e l e g a l and e v i d e n t i a r y 
s t r e n g t h o f any c r i m i n a l charges t h a t may be br o u g h t a g a i n s t 
t h e i n d i v i d u a l ; t h e l i k e l y punishment i f c o n v i c t e d ; t h e 
impact on i n t e l l i g e n c e c o l l e c t i o n o f m a i n t a i n i n g t h e 
i n d i v i d u a l i n law enforcement custody; t h e l e g a l and 
i n v e s t i g a t i v e r i s k s posed by a t r a n s f e r t o U.S. m i l i t a r y 
c u stody; t h e e f f e c t any t r a n s f e r t o U.S. m i l i t a r y custody 
would l i k e l y have on c o o p e r a t i o n by t h e i n d i v i d u a l i n 
custody; t h e e f f e c t any t r a n s f e r t o U.S. m i l i t a r y custody 
would l i k e l y have on c o o p e r a t i o n by f o r e i g n governments i n a 
p a r t i c u l a r i n v e s t i g a t i o n o r r e l a t e d i n v e s t i g a t i o n s ; t h e r i s k 
a s s o c i a t e d w i t h l i t i g a t i o n c o n c e r n i n g t h e l e g a l a u t h o r i t y t o 
d e t a i n t h e i n d i v i d u a l p u r s u a n t t o the 2001 AUMF, as i n f o r m e d 
by t h e laws o f war; and t h e need t o p r e s e r v e a l o n g - t e r m 
d i s p o s i t i o n o f t h e i n d i v i d u a l t h a t a d e q u a t e l y m i t i g a t e s t h e 
t h r e a t t h e i n d i v i d u a l poses and p r o t e c t s t h e n a t i o n a l 
s e c u r i t y i n t e r e s t s o f t h e U n i t e d S t a t e s . A w a i v e r i s a l s o 
a p p r o p r i a t e i f t h e A t t o r n e y General d e t e r m i n e s , i n 
c o n s u l t a t i o n w i t h o t h e r s e n i o r n a t i o n a l s e c u r i t y o f f i c i a l s , 
t h a t a p r o s e c u t i o n o f t h e i n d i v i d u a l i n F e d e r a l , S t a t e , o r 
a f o r e i g n c o u r t w i l l b e s t p r o t e c t t h e n a t i o n a l s e c u r i t y 
i n t e r e s t s o f t h e U n i t e d S t a t e s . The A t t o r n e y General may 
d e l e g a t e t h i s a u t h o r i t y t o any a p p r o p r i a t e s u b o r d i n a t e 
o f f i c i a l s o f t h e Department o f J u s t i c e who h o l d p o s i t i o n s 
f o r which Senate c o n f i r m a t i o n i s r e q u i r e d . 
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E. Timing and E f f e c t of National S e c u r i t y Waiver Determination. 
The A t t o r n e y General s h a l l have t h e a u t h o r i t y t o i s s u e a 
N a t i o n a l S e c u r i t y Waiver a t any ti m e , i n c l u d i n g b e f o r e a 
d e t e r m i n a t i o n i s made t h a t an i n d i v i d u a l i s a Covered Person. 
I f t h e A t t o r n e y General i s s u e s a N a t i o n a l S e c u r i t y Waiver o r 
determines t h a t an e x i s t i n g N a t i o n a l S e c u r i t y Waiver a p p l i e s , 
no d e t e r m i n a t i o n whether an i n d i v i d u a l i s a Covered Person i s 
r e q u i r e d . 

I l l . LAW ENFORCEMENT ARRESTS OF INDIVIDUALS BELIEVED TO BE  
COVERED PERSONS 

A. Notice to Attorney General of A r r e s t s of Proposed Covered 
Persons. As soon as i s p r a c t i c a b l e a f t e r t h e FBI o r a n o t h e r 
F e d e r a l law enforcement agency a r r e s t s o r o t h e r w i s e t akes 
i n t o c u s t o d y a person i t has p r o b a b l e cause t o b e l i e v e i s a 
Covered Person under s e c t i o n 1(B) o f t h i s D i r e c t i v e , t h e 
a r r e s t i n g agency s h a l l n o t i f y t h e A t t o r n e y General t h a t i t 
has a r r e s t e d o r t a k e n i n t o c u s t o d y such a person. The 
a r r e s t i n g agency may a l s o submit t o t h e A t t o r n e y General i t s 
views as t o whether a N a t i o n a l S e c u r i t y Waiver a p p l i e s o r 
would be a p p r o p r i a t e . 

B. Screening. For each i n d i v i d u a l i n c u s t o d y about whom t h e 
A t t o r n e y General has been n o t i f i e d i n accordance w i t h 
p aragraph ( A), a s c r e e n i n g s h a l l commence as soon as 
p r a c t i c a b l e a f t e r s u f f i c i e n t i n f o r m a t i o n i s a v a i l a b l e , i n 
t h e e s t i m a t i o n o f t h e A t t o r n e y General, t o e s t a b l i s h t h a t 
p r o b a b l e cause e x i s t s t o b e l i e v e t h a t t h e i n d i v i d u a l i s a 
Covered Person and t h a t t h e i n d i v i d u a l i s n o t c u r r e n t l y 
s u b j e c t t o a N a t i o n a l S e c u r i t y Waiver. I n t h e event t h e 
A t t o r n e y General determines t h a t t h e r e i s n o t p r o b a b l e 
cause t o b e l i e v e t h a t the i n d i v i d u a l i s a Covered Person 
o r determines t h a t t h e i n d i v i d u a l i s s u b j e c t t o an e x i s t i n g 
N a t i o n a l S e c u r i t y Waiver, no f u r t h e r a c t i o n s h a l l be r e q u i r e d 
under s e c t i o n 1022 o r t h i s D i r e c t i v e . 

C. Process f o r Making Covered Person Determinations. 

1. Where t h e A t t o r n e y General determines t h a t t h e r e i s 
s u f f i c i e n t i n f o r m a t i o n t o e s t a b l i s h p r o b a b l e cause t o 
b e l i e v e t h a t t h e i n d i v i d u a l i s a Covered Person and t h a t 
t h e i n d i v i d u a l i s n o t s u b j e c t t o an e x i s t i n g N a t i o n a l 
S e c u r i t y Waiver, t h e A t t o r n e y General, i n c o o r d i n a t i o n 
w i t h o t h e r s e n i o r n a t i o n a l s e c u r i t y o f f i c i a l s , s h a l l be 
r e s p o n s i b l e f o r d e t e r m i n i n g whether t h e i n d i v i d u a l i s a 
Covered Person f o r purposes o f s e c t i o n 1022(a) o f t h e 
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NDAA. I n c o n s u l t a t i o n w i t h o t h e r s e n i o r n a t i o n a l 
s e c u r i t y o f f i c i a l s , t he A t t o r n e y General i s a u t h o r i z e d 
t o i s s u e f u r t h e r implementing g u i d e l i n e s as necessary 
t o ensure t h a t Covered Person d e t e r m i n a t i o n s are made 
e f f i c i e n t l y , accommodate the o p e r a t i o n a l concerns o f 
a l l r e l e v a n t departments and agencies o f t h e F e d e r a l 
Government, and ar e c o n s i s t e n t w i t h t h e NDAA and t h e 
r e q u i r e m e n t s i n s e c t i o n I I I ( C ) o f t h i s D i r e c t i v e . 

2. The A t t o r n e y General, i n c o o r d i n a t i o n w i t h o t h e r s e n i o r 
n a t i o n a l s e c u r i t y o f f i c i a l s , s h a l l , t o t h e e x t e n t 
r e a s o n a b l y p r a c t i c a b l e , r e v i e w i n f o r m a t i o n i n t h e 
posse s s i o n o f t h e U n i t e d S t a t e s Government r e l e v a n t t o 
d e t e r m i n i n g whether t h e i n d i v i d u a l i s a Covered Person 
under s e c t i o n 1(B) o f t h i s D i r e c t i v e , as w e l l as whether 
t h e i n d i v i d u a l i s s u b j e c t t o a N a t i o n a l S e c u r i t y Waiver 
under s e c t i o n II(B) o r II(C) o r whether a sep a r a t e 
N a t i o n a l S e c u r i t y Waiver s h o u l d be i s s u e d under 
s e c t i o n I I (D) . Such i n f o r m a t i o n s h a l l i n c l u d e a v a i l a b l e 
i n f o r m a t i o n f r o m t h e Department o f Homeland S e c u r i t y and 
o t h e r agencies as t o th e c i t i z e n s h i p and/or i m m i g r a t i o n 
s t a t u s o f t h e i n d i v i d u a l . A l l r e l e v a n t departments and 
agencies s h a l l a s s i s t t h e A t t o r n e y General i n c o l l e c t i n g 
t h e i n f o r m a t i o n r e q u i r e d f o r d e t e r m i n i n g whether an 
i n d i v i d u a l i s a Covered Person o r i s o r s h o u l d be s u b j e c t 
t o a N a t i o n a l S e c u r i t y Waiver. 

3 . On t h e b a s i s o f t h e i n f o r m a t i o n r eviewed, t h e A t t o r n e y 
General, i n c o o r d i n a t i o n w i t h o t h e r s e n i o r n a t i o n a l 
s e c u r i t y o f f i c i a l s , s h a l l d etermine whether t h e r e i s 
c l e a r and c o n v i n c i n g evidence t h a t t h e i n d i v i d u a l i s a 
Covered Person under s e c t i o n 1022 o f th e NDAA. 

a. No f u r t h e r a c t i o n s h a l l be r e q u i r e d under 
s e c t i o n 1 0 2 2 ( a ) ( 1 ) o f the NDAA o r th e procedures 
s e t o u t i n t h i s D i r e c t i v e i f t h e A t t o r n e y General, 
i n c o o r d i n a t i o n w i t h o t h e r s e n i o r n a t i o n a l s e c u r i t y 
o f f i c i a l s , 

i . d etermines t h a t t h e r e i s n o t c l e a r and 
c o n v i n c i n g evidence t h a t such i n d i v i d u a l i s 
a Covered Person; 

i i . d e t e r m i n e s t h a t such i n d i v i d u a l i s s u b j e c t 
t o a c a t e g o r i c a l N a t i o n a l S e c u r i t y Waiver 
s p e c i f i e d i n s e c t i o n 11(B) o r i s s u e d p u r s u a n t 
t o s e c t i o n 11(C) o f t h i s D i r e c t i v e ; o r 
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i i i . i s s u e s an i n d i v i d u a l N a t i o n a l S e c u r i t y Waiver 
under s e c t i o n II(D) o f t h i s D i r e c t i v e . 

D. F i n a l Determinations. I f t h e A t t o r n e y General, w i t h t h e 
concurrence o f t h e S e c r e t a r y o f S t a t e , t h e S e c r e t a r y o f 
Defense, Chairman o f t h e J o i n t C h i e f s o f S t a f f , t h e S e c r e t a r y 
o f Homeland S e c u r i t y , and t h e D i r e c t o r o f N a t i o n a l 
I n t e l l i g e n c e , concludes t h a t t h e r e i s c l e a r and c o n v i n c i n g 
evidence t h a t such i n d i v i d u a l i s a Covered Person, t h a t t h e 
i n d i v i d u a l i s n o t s u b j e c t t o an e x i s t i n g N a t i o n a l S e c u r i t y 
Waiver, and t h a t a N a t i o n a l S e c u r i t y Waiver w i t h r e s p e c t t o 
t h a t i n d i v i d u a l s h o u l d n o t be i s s u e d , t h e n t h e A t t o r n e y 
General s h a l l make a f i n a l d e t e r m i n a t i o n t h a t t h e i n d i v i d u a l 
i s a Covered Person and p r o v i d e n o t i c e o f t h a t f i n a l 
d e t e r m i n a t i o n t o o t h e r s e n i o r n a t i o n a l s e c u r i t y o f f i c i a l s . 

E. E f f e c t of National S e c u r i t y Waiver. As p r o v i d e d i n 
s e c t i o n I I ( E ) o f t h i s D i r e c t i v e , n o t h i n g i n t h i s D i r e c t i v e 
p r e c l u d e s t h e A t t o r n e y General, i n c o n s u l t a t i o n w i t h o t h e r 
s e n i o r n a t i o n a l s e c u r i t y o f f i c i a l s , f r o m i s s u i n g a N a t i o n a l 
S e c u r i t y Waiver a t any t i m e . Once such a w a i v e r i s i s s u e d , 
t h e Covered Person d e t e r m i n a t i o n process f o r an i n d i v i d u a l 
covered by t h a t w a i v e r s h a l l cease, and no f u r t h e r a c t i o n 
s h a l l be r e q u i r e d under s e c t i o n 1022 o r t h i s D i r e c t i v e . 

F. E f f e c t of Covered Person Determination. A d e t e r m i n a t i o n 
t h a t an i n d i v i d u a l i s a Covered Person n o t s u b j e c t t o a 
N a t i o n a l S e c u r i t y Waiver s h a l l be w i t h o u t p r e j u d i c e t o t h a t 
i n d i v i d u a l ' s a p p r o p r i a t e d i s p o s i t i o n under t h e law o f war 
i n accordance w i t h s e c t i o n s 1021(c) and 102 2 ( a ) ( 3 ) o f t h e 
NDAA, the n a t i o n a l s e c u r i t y and f o r e i g n p o l i c y i n t e r e s t s o f 
th e U n i t e d S t a t e s , and t h e i n t e r e s t s o f j u s t i c e . 

IV. IMPLEMENTATION OF COVERED PERSON DETERMINATIONS 

The FBI o r any o t h e r F e d e r a l law enforcement agency t h a t has 
ta k e n a Covered Person i n t o c u s t o d y s h a l l , i n c o n s u l t a t i o n w i t h 
t h e A t t o r n e y General and t h e S e c r e t a r y o f Defense, ensure t h a t 
any t r a n s f e r t o U.S. m i l i t a r y custody occasioned by a Covered 
Person d e t e r m i n a t i o n does n o t r e s u l t i n t h e i n t e r r u p t i o n o f any 
ongoing i n t e r r o g a t i o n , t h e compromise o f any n a t i o n a l s e c u r i t y 
i n v e s t i g a t i o n , o r t h e i n t e r r u p t i o n o f any ongoing s u r v e i l l a n c e 
o r i n t e l l i g e n c e g a t h e r i n g w i t h r e g a r d t o persons n o t a l r e a d y i n 
t h e custody o r c o n t r o l o f t h e U n i t e d S t a t e s . I n no event may a 
Covered Person a r r e s t e d i n the U n i t e d S t a t e s o r taken i n t o t h e 
cus t o d y o f t h e U n i t e d S t a t e s by t h e FBI ( o r any o t h e r F e d e r a l 
law enforcement agency) be t r a n s f e r r e d t o m i l i t a r y custody 
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un l e s s and u n t i l t h e D i r e c t o r o f t h e FBI o r h i s designee has 
dete r m i n e d such a t r a n s f e r w i l l n o t i n t e r r u p t any ongoing 
i n t e r r o g a t i o n , compromise any n a t i o n a l s e c u r i t y i n v e s t i g a t i o n , 
o r i n t e r r u p t any ongoing s u r v e i l l a n c e o r i n t e l l i g e n c e g a t h e r i n g 
w i t h r e g a r d t o persons n o t a l r e a d y i n the c u s t o d y o r c o n t r o l o f 
the U n i t e d S t a t e s , c o n s i s t e n t w i t h s e c t i o n 1 0 2 2 ( c ) ( 2 ) ( B ) o f t h e 
NDAA. For these purposes, and t o ensure t h a t v i t a l i n t e l l i g e n c e 
i s n o t l o s t , an " i n t e r r o g a t i o n " i s n o t l i m i t e d t o a s i n g l e 
i n t e r v i e w s e s s i o n and extends u n t i l t h e i n t e r r o g a t i n g agency o r 
agencies d e t e r m i n e t h a t a l l necessary i n t e l l i g e n c e g a t h e r i n g 
e f f o r t s have been exhausted. 

V. NO ABRIDGMENT OF DOMESTIC LAW ENFORCEMENT 

The agency w i t h c u s t o d y o f t h e proposed Covered Person s h a l l 
c o n t i n u e t o o p e r a t e i n accordance w i t h t h e agency's s t a n d a r d 
a u t h o r i t i e s and p r a c t i c e s and c o n s i s t e n t w i t h a p p l i c a b l e law, 
u n l e s s and u n t i l (1) t h e A t t o r n e y General, i n c o o r d i n a t i o n 
w i t h o t h e r s e n i o r n a t i o n a l s e c u r i t y o f f i c i a l s , makes a f i n a l 
d e t e r m i n a t i o n t h a t t he i n d i v i d u a l i s a Covered Person n o t 
s u b j e c t t o a N a t i o n a l S e c u r i t y Waiver; (2) t h e A t t o r n e y General 
p r o v i d e s n o t i c e o f t h a t d e t e r m i n a t i o n t o o t h e r s e n i o r n a t i o n a l 
s e c u r i t y o f f i c i a l s , i n c l u d i n g t h e head o f t h e department o r 
agency w i t h c u s t o d y o f t h e proposed Covered Person; and (3) t h e 
A t t o r n e y General and t h e S e c r e t a r y o f Defense, i n c o n s u l t a t i o n 
w i t h o t h e r s e n i o r n a t i o n a l s e c u r i t y o f f i c i a l s , d e t e r m i n e t h a t 
t h e i n d i v i d u a l can s a f e l y and s e c u r e l y be t r a n s f e r r e d t o the 
cu s t o d y o r c o n t r o l o f t h e U n i t e d S t a t e s Armed Forces, c o n s i s t e n t 
w i t h a p p l i c a b l e laws, i n c l u d i n g t h e law o f armed c o n f l i c t , and 
a l l a p p l i c a b l e Department o f Defense p o l i c i e s and procedures. 
A f t e r a Covered Person d e t e r m i n a t i o n i s made and implemented, 
t h e Department o f J u s t i c e and t h e FBI s h a l l r e t a i n l e a d 
r e s p o n s i b i l i t y f o r c o o r d i n a t i n g t h e i n v e s t i g a t i o n , i n c l u d i n g 
i n t e r r o g a t i o n , w h i l e t h e Covered Person i s h e l d i n m i l i t a r y 
c u s t o d y pending d i s p o s i t i o n under t h e law o f war. 

N o t h i n g i n t h e NDAA nor i n t h i s D i r e c t i v e a l t e r s t h e e x i s t i n g 
law enforcement and n a t i o n a l s e c u r i t y a u t h o r i t i e s o f t h e 
Department o f J u s t i c e , t h e FBI, o r o t h e r F e d e r a l law enforcement 
agencies. I n p a r t i c u l a r , n o t h i n g i n t h i s D i r e c t i v e s h a l l be 
c o n s t r u e d t o a f f e c t t h e e x i s t i n g law enforcement and n a t i o n a l 
s e c u r i t y a u t h o r i t i e s o f t h e FBI o r any o t h e r law enforcement 
agency w i t h r e g a r d t o a Covered Person ( o r proposed Covered 
Person), r e g a r d l e s s o f whether such person i s h e l d i n U.S. 
m i l i t a r y c u stody. The FBI c o n t i n u e s t o have l e a d r e s p o n s i b i l i t y 
f o r i n v e s t i g a t i o n s o f t e r r o r i s t a c t s o r t e r r o r i s t t h r e a t s by 
i n d i v i d u a l s o r groups w i t h i n t h e U n i t e d S t a t e s , as w e l l as f o r 
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r e l a t e d i n t e l l i g e n c e c o l l e c t i o n a c t i v i t i e s w i t h i n t h e 
U n i t e d S t a t e s . 

V I . DISPOSITION DETERMINATIONS 

I n t h e event t h a t an i n d i v i d u a l i s de t e r m i n e d t o be a Covered 
Person n o t s u b j e c t t o a N a t i o n a l S e c u r i t y Waiver, r e l e v a n t 
departments and agencies s h a l l determine t h e i n d i v i d u a l ' s 
d i s p o s i t i o n under t h e law o f war. 

V I I . GENERAL PROVISIONS 

T h i s D i r e c t i v e s h a l l be implemented c o n s i s t e n t w i t h t h e 
C o n s t i t u t i o n and o t h e r a p p l i c a b l e law i n c l u d i n g : t h e Convention 
A g a i n s t T o r t u r e ; Common A r t i c l e 3 o f t h e Geneva Conventions; t h e 
Detainee Treatment A c t o f 2005; and o t h e r laws and E x e c u t i v e 
Orders r e l a t i n g t o t h e t r a n s f e r , t r e a t m e n t , and i n t e r r o g a t i o n 
o f i n d i v i d u a l s d e t a i n e d i n an armed c o n f l i c t . 

Any d e t e r m i n a t i o n t h a t t h e r e i s n o t c l e a r and c o n v i n c i n g 
evidence t h a t an i n d i v i d u a l i s a Covered Person s h a l l be 
w i t h o u t p r e j u d i c e t o the q u e s t i o n o f whether t he i n d i v i d u a l 
may be s u b j e c t t o d e t e n t i o n under t he 2001 AUMF, as in f o r m e d 
by t h e laws o f war, and a f f i r m e d by s e c t i o n 1021 o f t h e NDAA. 
No t h i n g i n t h i s D i r e c t i v e i s i n t e n d e d t o a f f e c t o r a l t e r t h e 
j u r i s d i c t i o n o f F e d e r a l c o u r t s t o dete r m i n e t h e l e g a l i t y o f 
d e t e n t i o n o r the s u b s t a n t i v e o r p r o c e d u r a l s t a n d a r d s t h a t a p p l y 
t o such d e t e r m i n a t i o n s . 

The procedures s e t o u t i n t h i s D i r e c t i v e a re n o t designed t o 
r e s o l v e l e g a l i s s u e s w i t h r e s p e c t t o t h e d e t e n t i o n by t h e 
U n i t e d S t a t e s o f any Covered Person o r i n d i v i d u a l proposed t o be 
a Covered Person. I f , a t any t i m e , m a t e r i a l i n f o r m a t i o n c a l l s 
i n t o q u e s t i o n t h e l e g a l i t y o f an i n d i v i d u a l ' s d e t e n t i o n , t h e 
m a t t e r s h a l l be r e f e r r e d t o t h e A t t o r n e y General f o r a p p r o p r i a t e 
a c t i o n , c o n s i s t e n t w i t h t h i s D i r e c t i v e . 

For purposes o f t h i s D i r e c t i v e , t h e phrase " s e n i o r n a t i o n a l 
s e c u r i t y o f f i c i a l s " i n c l u d e s t h e S e c r e t a r y o f S t a t e , S e c r e t a r y 
o f Defense, A t t o r n e y General, S e c r e t a r y o f Homeland S e c u r i t y , 
Chairman o f t h e J o i n t C h i e f s o f S t a f f , D i r e c t o r o f N a t i o n a l 
I n t e l l i g e n c e , D i r e c t o r o f the FBI, and D i r e c t o r o f the C e n t r a l 
I n t e l l i g e n c e Agency, as w e l l as any o t h e r o f f i c i a l I d e s i g n a t e . 
Such o f f i c i a l s may d e l e g a t e t h e i r r e s p o n s i b i l i t i e s under t h i s 
D i r e c t i v e t o a p p r o p r i a t e s u b o r d i n a t e o f f i c i a l s . 
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T h i s D i r e c t i v e i s n o t i n t e n d e d t o , and does n o t , c r e a t e any 
r i g h t o r b e n e f i t , s u b s t a n t i v e o r p r o c e d u r a l , e n f o r c e a b l e a t 
law o r i n e q u i t y by any p a r t y a g a i n s t t h e U n i t e d S t a t e s , i t s 
departments, agencies, o r e n t i t i e s , i t s o f f i c e r s , employees, 
o r agents, o r any o t h e r person. 


