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Foreword

The Attorney General has directed the Office of Legal Counsel to publish se-
lected opinions on an annual basis for the convenience of the executive, legisla-
tive, and judicial branches of the government, and of the professional bar and the
general public. The first eleven volumes of opinions published covered the years
1977 through 1987; the present volume covers 1988. The opinions included in
Volume 12 include some that have previously been released to the public, addi-
tional opinions as to which the addressee has agreed to publication, and opinions
to Department of Justice officials that the Office of Legal Counsel has determined
may be released. A substantial number of Office of Legal Counsel opinions is-
sued during 1988 are not included.

The authority of the Office of Legal Counsel to render legal opinions is de-
rived from the authority ofthe Attorney General. Under the Judiciary Act of 1789
the Attorney General was authorized to render opinions on questions of law when
requested by the President and the heads of executive departments. This author-
ity is now codified at 28 U.S.C. 8§ 511-513. Pursuant to 28 U.S.C. § 510 the At-
torney General has delegated to the Office of Legal Counsel responsibility for
preparing the formal opinions of the Attorney General, rendering opinions to the
various federal agencies, assisting the Attorney General in the performance of
his function as legal adviser to the President, and rendering opinions to the
Attorney General and the heads of the various organizational units or the
Department of Justice. 28 C.F.R. § 0.25.
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OF THE

ATTORNEY GENERAL OF THE UNITED STATES






Deportation Proceedings of Joseph Patrick Thomas Doherty

The Attorney General reversed the decision of the Board of Immigration Appeals that there was insuf-
ficient evidence that the deportation of the respondent to the Republic of Ireland would be prejudi-
cial to the interests of the United States, and remanded the case to the BIA for further proceedings.

June 9,1988
In re: Joseph Patrick Thomas Doherty (A26-185-231)
In Deportation Proceedings

Under 8 U.S.C. § 1253(a), an alien is to be deported to a country designated
by the alien if that country is willing to accept him “unless the Attorney General,
in his discretion, concludes that deportation to such country would be prejudicial
to the interests of the United States.” In this case, the Board of Immigration Ap-
peals (“BIA”) ruled that there was insufficient evidence that the deportation of
respondent to the Republic of Ireland (“Ireland”) was prejudicial to the interests
of the United States and accordingly rejected the request of the Immigration and
Naturalization Service (“INS”) that respondent be deported to the United King-
dom of Great Britain and Northern Ireland (“the United Kingdom™). Pursuant to
8 C.F.R. 8 3.1(h)(1)(iii), I granted the INS’s request to review the decision of the
BIA. For the reasons set forth below, | disapprove the BIA’s decision and con-
clude that it would be prejudicial to the interests of the United States for respon-
dent to be deported to Ireland and that he should be deported instead to the United
Kingdom.

Respondent is a citizen of both Ireland and the United Kingdom. He was con-
victed in the United Kingdom in 1981 of murder, attempted murder, and pos-
session of firearms and ammunition with intent to endanger life or cause serious
injury to property. These charges arose out of an incident in which respondent
and other members of the Provisional Irish Republic Army (“PIRA™) ambushed
a British army convoy. One of the soldiers was killed during the attack. Prior to
his sentencing, respondent escaped from prison and fled to Ireland and then to
the United States, which he entered illegally in 1982.

Respondent was arrested by the INS in 1983. The United States, acting on be-
half of the United Kingdom, instituted proceedings to extradite him to that coun-

1



try. The district court, however, held that his actions involving the ambush of the
British army patrol and escape from prison fell within the political offenses ex-
ception to the extradition treaty between the United States and England, and thus
denied the request for extradition. In Re Doherty, 599 F. Supp. 270 (S.D.N.Y.
1984).

Respondent’s deportation proceeding had been stayed during the pendency of
the extradition litigation. When it resumed, respondent conceded his deportabil-
ity at a hearing before the immigration judge on the basis of having entered with-
out valid immigration documents, 8 U.S.C. 8§ 1251(a)(1), 1182(a)(19), (20), and
designated Ireland as the country to which he wished to be deported.1INS ob-
jected to Ireland as the country of deportation on the ground that deportation there
would be prejudicial to the interests of the United States, and contended that he
should instead be deported to the United Kingdom. In support of this contention
it supplied the immigration judge with newspaper articles and speeches on the
general issue of terrorism. Although INS was given a continuance of one week
to produce further evidence to support its contention, it failed to submit any ad-
ditional evidence.

On the basis of this record, the immigration judge held that respondent should
be deported to the country he had designated, Ireland, as INS had failed to pro-
duce any evidence that deportation to Ireland would be prejudicial to the inter-
ests of the United States. INS appealed this decision to the BIA, arguing that re-
spondent’s deportation to Ireland would be prejudicial to the interests of the
United States. On March 11, 1987, the BIA affirmed the decision of the immi-
gration judge, stating:

[W1]e are unwilling to find that deportation to the Republic of Ire-
land would be prejudicial to the interests of the United States in
the absence of clear evidence to support that conclusion. The Ser-
vice was granted a continuance to allow it to secure evidence of
such interest, but it has produced none.

BIA Decision of March 11, 1987 at 5 (“March Decision”).

When it issued this opinion, the BIA was unaware that on March 4 INS had
filed a Motion to Supplement the Record or to Remand for Further Proceedings
Before the Immigration Judge (“Motion”).2 The Motion contained an affidavit
from Associate Attorney General Trott, signed on February 19,1987, stating that
in his judgment the deportation of respondent to Ireland would be prejudicial to
the interests of the United States.

1INS had added several other grounds for deportation, 8 U.S.C. § 1182(a)(9), (10), (27), (28)(F)(ii). These
charges deal with criminal conduct, either actual or potential. INS requested that it be allowed to prove these addi-
tional charges. The immigration judge declined, holding that since respondent had conceded deportability, there
was no point in proving that he was deportable on additional grounds. This holding was affirmed by the BIA BIA
Decision of March 11, 1987 at 3.

2 INS had filed the Motion with the BIA on March 5, but it was apparently lost or misfiled due to administra-
tive error. BIA Decision of May 22, 1987 at 3.



After the BIA had issued its March Decision, the INS successfully moved the
BIA to reopen the appeal for consideration of its Motion. The BIA declined, how-
ever, to remand the case to the immigration judge, holding that the affidavit did
not constitute previously unavailable evidence as required by BIA’s regulations,
8 C.F.R. 88 3.2, 3.8. BIA Decision of May 22, 1987 at 3-5. In addition, the BIA
stated that “the affidavit does not purport to be based upon evidence that re-
spondent’s deportation to the Republic of Ireland will be prejudicial to the United
States’ interests. Rather, it appears to be based only upon the . . . logical infer-
ence” that our allies would view respondent’s deportation to Ireland as shielding
a terrorist from punishment. Id. at 5.3

Respondent was notified that the Attorney General would consider only
whether respondent’s deportation to Ireland would be prejudicial to the interests
of the United States and whether, instead, he should be deported to the United
Kingdom. Nonetheless, in his memorandum, respondent raises the issue of the
Attorney General’s authority to review the BIA’s decision. Respondent appears
to contend that the Attorney General lacks the power to overturn the BIA’s de-
cision, particularly if he were to do so after having considered Mr. Trott’s affi-
davit. Given that respondent has raised the issue, it is appropriate, before turning
to the merits, to address the scope of the Attorney General’s decisionmaking au-
thority in this case.

Section 1253(a), like most other provisions of the immigration law, vests the
power to make determinations in the Attorney General personally.4 That power
includes the power to receive evidence, make findings of fact, and decide issues
of law. The Attorney General has delegated his decisionmaking authority, in the
first instance, to the BIA and the immigration judges.5 They exercise “such dis-
cretion and authority conferred upon the Attorney General by [law] as is appro-
priate and necessary for the disposition” of the case. 8 C.F.R. §83. 1(d)(1), 236.1.

3 Counsel for respondent was notified that the Attorney General would be reviewing the decision of the BIA,
and would determine whether the deportation of respondent to Ireland would be prejudicial to the interests of the
United States and whether, instead, he should be deported to the United Kingdom. Counsel for respondent was
given the opportunity to submit a memorandum addressing the question under review Counsel for respondent was
also informed that the Attorney General would be considering Mr. Trott’s affidavit in the course of his review of
the BIA’s decision, and thus that respondent might wish to respond to the facts and reasoning contained in that af-
fidavit. Counsel for respondent filed a memorandum, as well as a shorter supplemental letter in response to a sub-
sequent letter from INS setting out its views on the case. In my review, | have considered these filings made by
counsel for respondent and INS, the record of the proceedings below, Mr. Trott’s affidavit, the decision in the ex-
tradition proceedings cited in Mr. Trott’s affidavit, and a letter from Michael M. Armacost, Undersecretary for Po-
litical Affairs at the Department of State, setting forth the Department of State’s views regarding the interests of
the United States in this case.

4See generally 8 U S.C § 1103.

5The BIA is entirely a creation of the Attorney General. See Greene v INS, 313 F.2d 148 (9th Cir.), cert, de-
nied, 374 U S. 828 (1963). Immigration judges receive some of their powers and duties directly from Congress, 8
U.S C § 1252(b), and some by delegation from the Attorney General. See Lopez-Telles v INS, 564 F.2d 1302 (9th
Cir 1977).



Thus, to the extent that the immigration judges or the BIA have authority to make
determinations under section 1253(a), including the authority to receive evidence
and make findings of fact, it is because they are exercising, by delegation, the
Attorney General’s authority.

Although he has delegated his decisionmaking authority in the first instance
to the immigration judges and the BIA, the Attorney General has retained the au-
thority to review the decisions of the BIA pursuant to 8 C.F.R. § 3.1(h), and thus
has retained final decisionmaking authority. Id. § 3.1(d)(2). The regulations set-
ting out his review authority do not expressly or by implication circumscribe the
Attorney General’s statutory decisionmaking authority. Thus, when the Attorney
General reviews a case pursuant to 8 C.F.R. § 3.1(h), he retains full authority to
receive additional evidence and to make de novo factual determinations.6

Accordingly, there can be no doubt that the Attorney General has authority to
consider evidence such as Mr. Trott’s affidavit even though that evidence was
not considered by the BIA or the immigration judge. Nor can there be any doubt
that the Attorney General has authority to reach a decision different from that of
the BIA. In any event, in this case respondent was notified that the Attorney Gen-
eral would consider Mr. Trott’s affidavit and was given an opportunity to respond
on the merits to the facts and reasoning contained in it, an opportunity which re-
spondent has exercised.7

Respondent’s actions and his criminal convictions were established by the dis-
trict court in the extradition proceeding. In Re Doherty, 599 F. Supp. 270
(S.D.N.Y. 1984). Respondentdid not contest the factual findings of the court; in-
deed, he testified at length as to the events giving rise to his criminal conviction.
Id. at 272. Respondent’s testimony and his criminal convictions as established in
the extradition proceeding are summarized in the opinion of the district court:

6 Moreover, despite the contention of respondent, the regulations governing the BIA are not applicable to the
Attorney General. Thus, even after having rendered a decision, if the Attorney General was presented with a mo-
tion to reconsider, or a motion to remand as the BIA was, he would not be governed by 8 C.F.R. §§ 3.2 and 3.8 in
deciding that motion.

70n April 21,1988, respondent filedamotion requesting that the Attorney General, and any individual to whom
he might delegate decisionmaking authority, be rescued from an adjudicative role in these proceedings. Respon-
dent does not allege any personal bias as the basis for this motion. Rather, in essence the motion is based on the al*
legation that the history of the extradition litigation and these deportation proceedings demonstrates that the Jus-
tice Department is persecuting respondent by advancing improper legal theories and denying him procedural nghts.
This does not appear to be, in fact, a “recusal” motion; rather, the motion appears to me to be a repetition of legal
arguments that respondent has made in these proceedings and elsewhere.

In any event, respondent’s allegation is without foundation. The Justice Department has in no way perse-
cuted respondent by advancing improper legal theories ordenying him procedural rights. In this connection, | would
note that, in an interim review of these proceedings, the United States Court of Appeals for the Second Circuit has
already rejected a number of the claims that respondent makes in this motion In particular, it held that it was “abun-
dantly clear' that the INS had a reasonable basis for appealing the adverse decision of the immigration judge, and
it also rejected the argument that the determination of the district court that respondent was not extraditable in some
way precluded his deportation Doherty v. Meese, 808 F.2d 938,942,944 (2d Cir. 1986). Accordingly, respondent's
motion is denied.



Respondent Doherty was a member of the provisional Irish Re-
publican Army (“PIRA™). On May 2,1980, at the direction of the
IRA, Doherty and three others embarked upon an operation “to
engage and attack” a convoy of British soldiers.

Doherty testified that he and his group took over a house at 371
Antrim Road in Belfast, and awaited a British Army convoy. Some
three or four hours later, a car stopped in front of 371 Antrim Road
and five men carrying machine guns emerged. These men, mem-
bers of the Special Air Service of the British Army (“SAS”), and
Doherty’s group fired shots at each other.

In the exchange of gunfire Captain Herbert Richard Westma-
cott, a British army captain, was shot and killed. Doherty was ar-
rested, charged with the murder, among other offenses, and held
in the Crumlin Road prison pending trial. On June 10,1981, after
the trial was completed but before any decision by the Court, Do-
herty escaped from the prison along with seven others. He was
convicted in absentia on June 12, 1981 of murder, attempted mur-
der, illegal possession of firearms and ammunition, and belong-
ing to the Irish Republican Army, a proscribed organization.

599 F. Supp. at 272 (citations to transcript omitted).8

The facts established inthe extradition proceedings show that respondentkilled
a member of the British army. While the victim was a soldier rather than a civil-
ian, the use of violence against a democratic society is unjustified irrespective of
the identity of the victim. It is unjustified for the fundamental reason that in a de-
mocratic society the political system is available for peaceful redress of griev-
ances. Given the availability of peaceful alternatives, there is no legitimate rea-
son to resort to violence against any person whether or not that person has an
official status within the State.9

The availability of such alternatives cannot be questioned here. While in some
cases the question whether a society is democratic would be a difficult one, it is
clear that the United Kingdom (of which Northern Ireland is a part) is a democ-
ratic society. Its citizens have fundamental political rights and are fully able to
pursue their political goals through the electoral process.

8Mr. Trotfs affidavit states that respondent has committed certain additional crimes. Respondent states that he
has not committed such crimes. I do not consider it necessary to resolve this factual dispute The record of the ex-
tradition proceeding establishes the fact that respondent has committed serious crimes. | base my decision on the
facts established in the extradition proceedings, and do not consider it relevant whether or not respondent has com-
mitted additional crimes.

9This, of course, is not to say that the United States may not also condemn acts of violence in a non-democra-
tic state. In particular, it is the policy of the United States to condemn acts of violence directed against non-com-
batants even by those who are otherwise legitimately seeking to oppose a non-democratic government.



It is the policy of the United States that those who commit acts of violence
against a democratic state should receive prompt and lawful punishment. The
factual premise of Mr. Trott’s affidavit is that this policy would be prejudiced if
respondent were deported to Ireland because, while he could be prosecuted there
for any crimes he committed in connection with his escape from prison, he could
not be prosecuted there or extradited to the United Kingdom for murder or the
other offenses he committed in connection with the ambush of the British army
patrol. Trott affidavit at 4511119, 11. This factual premise is challenged by re-
spondent, who asserts that he would be subject to extradition from Ireland to the
United Kingdom, apparently after having served any sentence Ireland would im-
pose with respect to his escape from prison in the United Kingdom. Brief of Re-
spondent-Appellee Joseph Patrick Thomas Doherty To The Attorney General at
24-25 (Jan. 8, 1988).

Respondent apparently bases his statement that he would be subject to extra-
dition from Ireland to the United Kingdom on the Extradition Act recently pro-
mulgated in Ireland.10 Assuming for purposes of this decision that Irish law sup-
ports respondent’s contention, it would nonetheless be prejudicial to the interests
ofthe United States for respondent to be deported to Ireland rather than the United
Kingdom for two independent reasons. First, respondent has committed serious
crimes in the United Kingdom and has received a prison sentence in the United
Kingdom. As indicated above, it is the policy of the United States that those who
commit acts of violence against a democratic state should receive swift and law-
ful punishment, and it is thus in the interests of the United States that respondent
serve his sentence in the United Kingdom. Deporting respondent to Ireland would
require the United Kingdom to invoke Irish law to secure respondent’s return to
the United Kingdom. It is in our interest that he be sent directly to the United
Kingdom instead.

Second, Michael H. Armacost, the Undersecretary for Political Affairs at the
Departmentof State, has communicated to me the views ofthe Department of State
that a decision to deport respondent to Ireland rather than the United Kingdom
would be injurious to our relations with the United Kingdom. Mr. Armacost states:

We note in particular that the United Kingdom is the only State
which has requested Doherty’s extradition from the U.S., and that
the denial of that request by our courts met with great disap-
pointment. Additionally, Her Majesty’s Government has repeat-
edly and vigorously expressed its desire that the United States ef-
fect Doherty’s deportation to the United Kingdom; to our
knowledge, no other State has made a competing request. There-
fore, in our view, the government and people of the United King-

10 | note that the affidavit of counsel attached to the Motion of Respondent to Reopen or Reconsider (Dec. 3,
1987), which, as discussed in the next section of this opinion, was referred to me by the BIA, states that the Extra-
dition (European Convention on the Suppression of Terrorism) Act went into effect in Ireland on December 1,1987,
and that it changed the Irish law governing deportation such that respondent would now be subject to extradition
from Ireland to the United Kingdom. Affidavit of Mary Boresz Pike (Dec. 3, 1987) at UJ25-27



dom would not welcome a decision by the Attorney General to
deport Doherty elsewhere.

Moreover, the United Kingdom is the United States’ closest
partner in our counter-terrorism efforts. Failure to return Doherty
to the United Kingdom could undermine HMG[‘s] confidence in
the ability of the United States to cooperate in counter-terrorism
efforts of special bilateral concern.

Finally, given the strength of British views on this issue, we be-
lieve that an Executive Branch determination not to deport Do-
herty to the U.K. might well prejudice broader aspects of our bi-
lateral relationship beyond cooperation in counter-terrorism
activities.

I certainly agree with the State Department that a decision to deport respondent
to Ireland rather than the United Kingdom would be injurious to our relations
with the United Kingdom.11

For the foregoing reasons, | conclude that deportation of respondent to Ireland
would be prejudicial to the interests of the United States and that he should be
deported instead to the United Kingdom. Accordingly, | disapprove the decision
of the BIA affirming the order of the immigration judge that respondent be de-
ported to Ireland rather than the United Kingdom.12

11 Respondent points to the fact that he was held unextraditable under the United States-United Kingdom Ex-
tradition Treaty Bnefof Respondent-Appellee at 3-4. Deportation proceedings such as these, however, are inde-
pendent from, and governed by a different standard than, extradition proceedings. Doherty v. Meese, 808 F.2d 938,
944 (2d Cir. 1986). Application of the extradition treaty involves an interpretation of the reciprocal legal obliga-
tions created by that treaty; the application of 8 U.S.C. § 1253(a) involves a determination of the interests of the
United States — potentially a much broader inquiry Thus, the fact that respondent's actions were held to fall within
the political offenses exception to the then applicable extradition treaty between the United States and the United
Kingdom does not preclude a finding that it would be prejudicial to the interests of the United States for respon-
dent to be deported to Ireland.

Respondent also asserts that he has a substantive right to be deported to the country he designates, and that
denial of that right would violate his constitutional right to due process and equal protection Brief of Respondent-
Appellee at 18-23. This latter claim is based on his assertion that he is the first alien whose country of designation
has been rejected Respondent is, of course, correct that 8 U S.C. § 1253(a) authorizes an alien to designate a coun-
try of deportation, but he fails to acknowledge that the statutory authorization is subject to the authority of the At-
torney General to reject the designated country. Nor has he been singled out unconstitutionally. In the analogous
area ofdecisions whether or not to exercise prosecutorial discretion, a decision to prosecute is only unconstitutional
if it is based on a characteristic such as race or religion Oyler v. Boles, 368 U.S. 448,456 (1962); Wayte v. United
States, 470 U.S. 598,608 (1985). Respondent does not assert that he has been singled out based on such a charac-
teristic, nor would there be any grounds for him to do so.

12 My decision on the merits is based on the evidence and reasoning set forth in Part 111 of this opimon. | ex-
press no opinion regarding the BIA’s decision, pursuant to 8 C.F.R. §§ 3.2 and 3.8, to deny INS’s Motion to Sup-
plement the Record or to Remand for Further Proceedings Before the Immigration Judge | do, however, disap-
prove of the BIA’s statement that Mr. Trott’s affidavit consisted solely of “logical inferences” and thus was not
“evidence.” BIA Decision of May 12, 1987 at 5. The judgment under 8 U.S.C. § 1253(a) whether an alien’s des-
ignation of a country of deportation would be prejudicial to the interest of the United States “must be based on an
analysis of the impact of a particular deportation on United States' interests viewed as a whole by a politically re-
sponsible official ” Doherty v Meese, 808 F.2d at 943. Such an analysis is likely to take the form of an affidavit
such as Mr. Trott’s. Indeed, it is difficult to see what other kind of evidence could be offered. Certainly, the INS



V.

On December 3, 1987, respondent filed a motion with the BIA requesting an
order reopening the deportation proceedings, and remanding the case to the im-
migration judge for a hearing on respondent’s claims for asylum, withholding of
deportation, and for redesignation of country of deportation. It appears that re-
spondent’s arguments are twofold: first, that the enactment of the Extradition Act
in Ireland has changed the facts upon which he based his earlier concession of
deportability and his waiver of other legal claims; and second, that because the
prolongation of the administrative proceedings prevented him from being de-
ported to Ireland prior to the entry into force of this law, he should be allowed
now to revoke his earlier concession and waiver.

On February 2, 1988, the BIA issued a per curiam opinion referring respon-
dent’s motion to the Attorney General. BIA decision of February 2,1988 at 2. In
its decision, the BIA stated itwas taking this action because it was unclear whether
it had authority to consider the motion while an appeal was pending before the
Attorney General. Accordingly, the decision referred the motion to the Attorney
General “for such action as he deems appropriate.” Id.

I have concluded that it isappropriate to remand this motion to the BIA for its
decision. I express no opinion as to how the BIA should decide the motion, or as to
how the immigration judge or the BIA should make any subsequent determina-
tions in the event that all or part of that motion were to be granted. In light of the
length of time that the respondent’s deportation proceedings have already con-
sumed, however, | do recommend that the BIA give priority on its docket to this
motion to the extent that, in the BIA’sjudgment, this can be done consistent with
any applicable procedural rules and the reasonable requirements of the parties.

V.

For the foregoing reasons, the decision of the BIA is disapproved, and the case
is remanded to the BIA for proceedings consistent with this opinion.

Edwin Meese Il
Attorney General

12(... continued)

should not be required, for instance, to offer the affidavits of foreign government officials stating what the official
position of their governments would be regarding a particular deportation, and stating whether they will lessen their
cooperation with the United States as aresult of the deportation proceeding.

Finally, | approve of the decision of the BIA that the immigration judge, in the circumstances of this case,
did not abuse his discretion in refusing to let the INS prove additional charges. This refusal in no way impaired the
INS’s ability to establish that it would be prejudicial to the interests of the United States for respondent to be de-
ported to Ireland. As the BIA stated: “Deportability and designation of the country for deportation are separate and
distinct issues.” March Decision at 5. Once deportability is established on any ground, as it was here, the INS can
proceed to establish its objections to the country of designation under 8 U.S.C. § 1253(a). Of course even m cir-
cumstances similar to those here, the INS must be given the opportunity to prove when necessary additional facts
that are relevant to its objection to a country of designation, but that need not be done by proving additional grounds
of deportability.
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Applicability of the Federal Advisory Committee Act to
Presidential Task Force on Market Mechanisms

The Presidential Task Force on Market Mechanisms is exempt from the requirements of the Federal
Advisory Committee Act.

January 5, 1988

M emorandum Opinion for the

Senior Associate Counsel to the President

Introduction and Summary

This memorandum updates our submission to you of October 29, 1987, in
which we concluded that a proposed commission charged with studying volatil-
ity in securities markets would be exempt from the requirements of the Federal
Advisory Committee Act (“FACA”). You have requested that we update our
memorandum in light of the specific provisions of Executive Order No. 12614,
issued November 5, 1987, which set forth the purpose and functions of the Pres-
idential Task Force on Market Mechanisms (the “Task Force”). Specifically, you
have asked whether the Task Force would be exempt from the requirements im-
posed by FACA, in light of 5 U.S.C. app. §4(b), which provides that FACA does
not apply to advisory committees “established or utilized by” the Federal Reserve
System.

Our analysis is based on the following description of the Task Force contained
in Executive Order No. 12614:

(1) The Task Force “shall be composed of five persons appointed
by the President,” one of whom has been designated as chair-
man;

(2) the Task Force “shall review relevant analyses of the current
and long-term financial condition of the Nation’s securities
markets, identify problems that may threaten the short-term
liquidity or long-term solvency of such markets, and analyze
potential solutions to such problems that will both assure the
continued smooth functioning of free, fair, and competitive
securities markets and maintain investor confidence in such
markets;”

(3) the Task Force “shall provide appropriate recommendations
to the President, to the Secretary of the Treasury, and to the
Chairman of the Board of Governors of the Federal Reserve
System;” and

(4) “to the extent permitted by law and subject to the availability
of funds therefor, the Executive Office of the President and
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the Department of the Treasury shall provide the Task Force
with such administrative services, funds, facilities, staff, and
other support service as may be necessary for the performance
of its functions.”

Given the composition, purpose, and functions of the Task Force as described in
the Executive Order, and based upon our understanding that its recommendations
to the Federal Reserve System would deal with matters within the scope of the
Federal Reserve System’s responsibilities, we conclude that the Task Force is ex-
empt from FACA.

Analysis

We begin, of course, with an examination of the language of the statute itself.1
FACA generally applies “to each advisory committee,” except to the extent that
any Act of Congress specifies to the contrary. 5 U.S.C. app. § 4(a). This general
rule is, however, subject to an express limitation in FACA itself. Section 4(b) of
FACA, 5 U.S.C. app. 8 4(b), states that “[n]othing in this Act shall be construed
to apply to any advisory committee established or utilized by (1) the Central In-
telligence Agency; or (2) the Federal Reserve System.” It follows that an “advi-
sory committee” that is either “established or utilized by” the Federal Reserve
System (or the Central Intelligence Agency) is exempt from FACA’s require-
ments.

Since the Task Force is an “advisory committee”2established by the President,
the key question is whether it is “utilized by” the Federal Reserve System. Inas-
much as the Task Force will report to the chairman of the Federal Reserve Board
on matters within the Federal Reserve System’s responsibilities (margin re-
quirements, broker loans, and the stability of the banking system), the Task Force
is “utilized by” the Federal Reserve System, within the plain meaning of that
term.3 Thus, the Task Force appears to be exempt from FACA'’s requirements.
Moreover, the fact that the Task Force also reports to the Secretary of the Trea-
sury and the President in no way alters this conclusion. FACA does not require
that, in order to be exempt, an advisory committee must be utilized solely by the
Federal Reserve System (or the Central Intelligence Agency). The words of the

1See, e g.. Touche Ross & Co v. Redington, 442 U S. 560, 568 (1979); Greyhound Corp v MI. Hood Stages,
Inc ,437 U.S 322,330(1978).

2 FACA states, in pertinent part, thatan “advisory committee” is “any committee, board, commission, council,

. orany ... subgroup thereof... which is (A) established by statute or reorganization plan, or (B) established or

utilized by the President, or (C) established or utilized by one or more agencies, in the interest of obtaining advice
or recommendations for the President or one or more agencies or officers of the Federal Government.” 5 U.S.C.
app. § 3(2). The Task Force, which is established by the President and charged with making recommendations to
the Chairman of the Federal Reserve System (as well as to the Secretary of the Treasury and the President), clearly
appears to qualify as an “advisory committee” within the meaning of FACA.

3Regulations promulgated pursuant to FACA state that an advisory committee is “utilized” by a federal agency
if it is used “as a preferred source from which to obtain advice or recommendations on a specific issue or policy
within the scope of [federal officials’] responsibilities.” 41 C F.R. § 101-6.1003 (1987). The Task Force clearly
meets this description with respect to the Federal Reserve System.
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statutory exemption therefore cover those advisory committees, such as the Task
Force, that are utilized by the Federal Reserve System and other governmental
entities.4

The limited legislative history bearing upon section 4(b) in no way undermines
the conclusion, drawn from that provision’s plain language, that section 4(b) ex-
empts the Task Force from FACA'’s requirements. That legislative history em-
phasized Congress’ concern with protecting the confidentiality of the delibera-
tions carried out by groups advising the Federal Reserve Board, given the possible
negative implications for our financial system should those deliberations become
public knowledge.5 This policy concern applies fully to the deliberations of the
Task Force. The impact of securities market volatility on the broker-age and bank-
ing systems — an issue that the Task Force is charged with studying — has sig-
nificant implications for financial stability.6

Conclusion

For the foregoing reasons, we conclude that, provided the Task Force is uti-
lized in the manner described above, itis exempt from the requirements of FACA.

Charles J. Cooper
Assistant Attorney General
Office of Legal Counsel

4 Nor are general requirements of FACA circumvented by giving full scope to the statutory exception contained
in section 4(b) Because advisory committees must address issues relevant to the Federal Reserve System or the
Central Intelligence Agency to come with the ambit of this exception, only a relatively few committees will qual-
ify for the exception

5The clause that became section 4(b) was originally introduced as an amendment by Senator Javits, during the
floor debate that preceded passage of the Senate version of FACA. That preliminary version of section 4(b) stated
that “the provisions of this act [FACAL shall not apply to any advisory committee established for or utilized by the
Federal Reserve System.” 118 Cong. Rec. 30,273 (1972). (The final version of section 4(b), which also made ref-
erence to the Central Intelligence Agency, was adopted by thejoint House-Senate Conference Committee on FACA.)
Senator Javits introduced the amendment in order to shield the “Federal Reserve Advisory Council” (“FAC”) from
FACA’s strictures According to Senator Javits, “everyone knows the speculation, financial, and otherwise, which
goes on around the world respecting the Federal Reserve System’s operations. In order to have an advisory coun-
cil atall, which would be very useful to them, they simply have to ask to be exempted from the provisions of this
bill.” Id Senator Javits cited a letter from Arthur F. Bums, Chairman of the Federal Reserve Board, which stressed
that the draft FACA provisions regarding public disclosure of FAC proceedings could “prove troublesome. Since
the FAC’s discussions cover a number of subjects such as monetary policy, the international payments system, and
liquidity conditions in the banking system, premature publication of views candidly expressed at FAC meetings
could prove harmful Discussion at these meetings is now full and frank and would be seriously inhibited if the
meetings were open to the public . . or even if minutes of the meetings were published .. ..” Id. Consistent with
the concerns identified by Senator Javits and Chairman Bums, Senator Metcalfadded that “there are important con-
siderations in [FACA] that are clearly not involved and should not be a part of the considerations as to the Federal
Reserve Board.... [M]any of the propositions that are analyzed by the [Federal Reserve] [B]oard need to have se-
crecy of consideration and secrecy as to their activities.” Id

6 Finally, there is no suggestion in the legislative history that the rationale underlying the FACA exemption
would be undermined if a group advising the Federal Reserve Board also were directed to advise another federal
agency, such as the Department of the Treasury.
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Applicability of 18 U.S.C. 8§88 212 and 213 to FDIC Examiners’
Obtaining of Credit Cards From State-Chartered FDIC-
Insured Nonmember Banks

Proposed FDIC regulations allowing FDIC examiners to obtain credit cards from insured state non-
member banks (subject to the condition that those examiners are not authorized to examine the
banks that have issued the cards) are consistent with the provisions of 18 U.S.C. §8§ 212 and 213,
prohibiting loans between a bank examiner and banks which that examiner examines, or has the
authority to examine.

January 12, 1988

M emorandum for the Executive Secretary

Federal Deposit Insurance Corporation

This memorandum responds to your letter of September 14, 1987, as revised,
requesting our views on proposed Federal Deposit Insurance Corporation
(“FDIC™) regulations that would authorize FDIC examiners to obtain credit cards
from certain state-chartered FDIC-insured banks that are not members of the Fed-
eral Reserve System (“insured state nonmember banks”). Specifically, you asked
whether the proposed regulations would be consistent with the provisions of 18
U.S.C. 88 212 and 213, prohibiting loans between a bank examiner and banks
which that examiner examines, or has the authority to examine. Subsequently,
by letter dated December 11, 1987, FDIC Special Counsel F. Douglas Birdzell
transmitted a revised version of the proposed regulations. Our analysis is based
on those revised regulations. For the reasons set forth below, we conclude that
the proposed regulations would not run afoul of the prohibitions found in 18
U.S.C. 88212 and 213.

Analysis

At issue is the scope of the prohibitions contained in 18 U.S.C. §§212 and
213. Section 212 prohibits an officer, director, or employee of a bank which is a
member of the Federal Reserve System or insured by the FDIC from making a
loan to an examiner who “examines or has authority to examine” the bank. Sec-
tion 213 complements section 212 by prohibiting a bank examiner from accept-
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ing a loan from “any bank, corporation, association or organization examined by
him or from any person connected therewith.”"

The rule against examiner borrowing embodied in sections 212 and 213 was
first promulgated as section 22 of the Federal Reserve Act of 1913, 38 Stat. 251,
272, and was intended to “proscribe certain financial transactions which could
lead to a bank examiner carrying out his duties with less than total, unbiased ob-
jectivity.” United States v. Bristol, 473 F.2d 439, 442 (5th Cir. 1973). See also
H.R. Rep. No. 69,63d Cong., 1st Sess. (1913). There is no provision in the statute
or its legislative history that evinces a congressional intent to exempt any par-
ticular type of credit relationship, and the rule against examiner borrowing found
in sections 212 and 213 has been applied to prohibit credit advanced through
credit cards, as well as through direct loans.2 Since both credit cards and direct
loans have as their essential attribute the extension of credit,3 we also take the
position that sections 212 and 213 apply to credit cards issued by banks.

Current FDIC regulations prohibit FDIC examiners from “accept[ing] or be-
coming] obligated on any extension of credit, including credit extended through
the use of a credit card,” from an insured nonmember bank. 12 C.F.R. § 336.16
(1987) (“section 336.16™). Wfe understand that this prohibition generally does not
encompass credit extended by member banks of the Federal Reserve System,
since member banks normally are examined by Federal Reserve System (in the

1Sections 212 and 213 provide in relevant part as follows:

Sec. 212. Offer of loan or gratuity to bank examiner

Whoever, being an officer, director or employee of a bank which is a member of the Federal Re-
serve System or the deposits of which are insured by the Federal Deposit Insurance Corporation, or of
any land bank. Federal land bank association or other institution subject to examination by a farm credit
examiner, or of any small business investment company, makes or grants any loan or gratuity, to any
examiner or assistant examiner who examines or has authority to examine such bank, corporation, or
institution, shall be fined . orimprisoned ... orboth ....
Sec. 213. Acceptance of loan or gratuity by bank examiner

Whoever, being an examiner or assistant examiner of member banks of the Federal Reserve Sys-
tem or banks the deposits of which are insured by the Federal Deposit Insurance Corporation, or a farm
credit examiner or examiner of National Agricultural Credit Corporations, or an examiner of small
business investment companies, accepts a loan or gratuity from any bank, corporation, association or
organization examined by him or from any person connected herewith shall be fined ... or impris-
oned ... orboth....

2 Prior interpretations by the Office of Legal Counsel have presumed that sections 212 and 213 apply to credit
extended through credit cards. See Memorandum for Hoyle L. Robinson, Executive Secretary, FDIC, from Leon
Ulman, Deputy Assistant Attorney General, Office of Legal Counsel, Re Proposed Amendments to Regulations of
FDIC Relating to Bank Loans to Examiners (July 10,1980); Federal Reserve Board Policy on Bank Examiner Bor-
rowing, 6 Op. O.L.C 509(1982).

3 Consistent with this observation, we note that 15 U.S.C § 1602 (which contains definitions applicable to fed-
eral consumer credit cost disclosure statutes) defines “credit card” as “any card, plate, coupon book or other credit
device existing for the purpose of obtaining money, property, labor, or services on credit." 15 U.S.C. § 1602(k)
(emphasis added). Furthermore, 12 U.S.C. § 1901 (which contains definitions applicable to federal credit control
statutes) defines “loan” as “any type o fcredit, including credit extended in connection with a credit sale.” 12 U.S.C.
§ 1901(]) (emphasis added).
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case of state member banks) or Comptroller of the Currency (in the case of fed-
erally-chartered national banks) examiners—not by FDIC examiners.4

The proposed revision of section 336.16 would prohibit FDIC examiners from
“becom[ing] obligated on any extension of credit, including credit extended
through the use of a credit card, from an insured state nonmember bank,” subject
to two exceptions: (1) an examiner could, with the prior written consent of his or
her supervisor, “apply for and obtain credit cards issued by insured state non-
member banks located outside of his or her region of official assignment,” sub-
ject to the condition that he or she would “be disqualified from participating in
any examination function regarding th[ose] credit card issuer[s]”; and (2) an ex-
aminer could, at the discretion of his or her supervisor (to meet local examina-
tion needs), receive credit cards or lines of credit from insured limited service
state nonmember banks, including limited service banks located within his or her
region of official assignment, subject to the condition that he or she would “be
disqualified from participating in any examination function regarding th[ose]
creditor[s].” The revised section 336.16 also would specify that if a change in an
examiner’sassignment or bank structure resulted in an examiner’s becoming ob-
ligated on an extension of credit secured through a credit card issued by an in-
sured state nonmember bank (category (1)), the credit card would have to be can-
celled and any outstanding balance paid according to the card’s terms, without
renegotiation. For as long as an outstanding balance remained, that examiner
would be disqualified from participating in any examination of the creditor bank.
Finally, the revised section 336.16 would provide that in the case of a credit card
or line of credit obtained from an insured limited service state nonmember bank
(category (2)) located within an examiner’s region of official assignment, that
examiner would have to request the approval of his or her supervisor to retain the
credit card or line of credit.5

It isour opinion that the proposed revision of section 336.16 does not run afoul
of the statutory prohibitions found in sections 212 and 213. Under the terms of
the proposed revision, FDIC examiners clearly do not examine—and are not au-
thorized to examine—banks to which they are obligated for a credit card, line of

4 See 12 U.S.C. §481 (providing for the examination of national banks by Comptroller of the Currency exam-
iners); 12 U.S.C. §485 (providing for the examination of member banks by Federal Reserve examiners); 12U S C.
§ 1820(b) (providing for the examination of insured state nonmember banks by FDIC examiners). 12 U.S C.
§ 1820(b) also authorizes the FDIC to examine state member banks and national banks, “whenever in the judgment
of the [FDIC’s] Board of Directors such special examination is necessary to determine the condition of any such
bank for insurance purposes.” The current version of section 336.16 accommodates such “special purpose” exam-
inations, consistent with the statutory prohibitions of section 212 and 213, by prohibiting credit extension rela-
tionships between “assessment auditor[s]” charged with auditing banks “for deposit insurance assessment purposes”
and the banks that are being audited Because the latter category of audited banks is not defined restrictively, iten-
compasses state member banks and national banks as well as state nonmember banks.

5We understand, of course, that even if he or she received such approval, the disqualification against partici-
pation in an examination (category (2)) would remain in effect.
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credit, or direct loan.6 The requirement that an FDIC examiner receive supervi-
sory approval before obtaining any extension of credit from an insured state non-
member bank—and that such approval be conditioned upon disqualification from
examination of the bank in question—ensures adherence to the prohibitions of
sections 212 and 213. Furthermore, the proposed revision contains a prophylac-
tic measure that prevents examiner reassignments or bank structural changes from
accidentally placing examiners in the position of being authorized to examine (or
actually examining) banks to which they are indebted. In short, the revised sec-
tion 336.16 is fully in line with the standards set forth in sections 212 and 213.

Conclusion

For the foregoing reasons, we conclude that proposed FDIC regulations al-
lowing FDIC examiners to obtain credit cards from insured state nonmember
banks (subject to the condition that those examiners are not authorized to exam-
ine the banks that have issued the cards) are consistent with the provisions of 18
U.S.C. 88 212 and 213, prohibiting loans between a bank examiner and banks
which that examiner examines, or has the authority to examine.

John O. McGinnis
Deputy Assistant Attorney General
Office ofLegal Counsel

6 The FDIC’s power to promulgate regulations specifying categories of banks that particular FDIC examiners
are not authorized to examine would appear to flow naturally from 12 U.S.C. § 1819, which, inter alia, authorizes
the FDIC “[t]o prescribe by its Board of Directors such rules and regulations as it may deem necessary to carry out
the provisions of this chapter or of any other law which it has the responsibility of administering or enforcing.”
Inasmuch as the proposed section 336.16 enables the FDIC to “administer” its examination responsibilities (set
forth in 12 U.S.C. § 1820(b)) in an efficient yet lawful manner, we believe that it is covered by the plain terms of
12Us.C. § 1819.
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Representation of the United States Sentencing Commission in
Litigation

The Attorney General may, consistent with 28 U.S.C. § 516, permit the United States Sentencing
Commission to independently present as amicus curiae its views respecting its status and author-
ity to a court in litigation where it has been named as a party defendant.

The Justice Department remains responsible for conducting the litigation, for representing the Sen-
tencing Commission as a party defendant, and for exercising its own independent judgment as to
the position of the United States on the merits of the issues involved.

If the Sentencing Commission chooses independently to present its views in court, it may do so only
through individuals properly appointed as officers of the United States pursuant to the Appoint-
ments Clause of the Constitution.

Although any counsel appointed to present the Sentencing Commission’s position would be subject
to the criminal conflict of interest laws, the consequences of coverage can be mitigated somewhat
for temporary or part-time employees in the executive branch by their appointment as “special
government employees” under 18 U.S.C. § 202(a). Because this designation is not available for
judicial branch appointees, the Sentencing Commission may wish to ask the Attorney General to
appointas a special governmentemployee any private counsel retained by it to represent its views
in court.

January 15, 1988
Memorandum Opinion for the Deputy Attorney General

You have asked for our views on whether the United States Sentencing Com-
mission may represent itself in court, through its own staff attorneys or through
specially appointed counsel, in litigation involving a challenge to its authority to
promulgate guidelines on sentencing. For reasons discussed more fully below,
we believe that the Department may permit the Commission to present its views
independently in litigation where it has been named as a party defendant. This
Department, however, remains responsible for representing the interests of the
United States in any such litigation.

I. Statutory Authority and Responsibility of the Department of Justice to
Represent Government Agencies in Litigation

It has been the consistent and longstanding position of this Department that,
absent a clear legislative directive to the contrary, the Attorney General has ple-
nary statutory authority and responsibility for all litigation, civil and criminal, to
which the United States, its agencies, or departments, are parties. See generally
The Attorney General's Role as ChiefLitigatorfor the United States, 6 Op. O.L.C.
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47 (1982). The Supreme Court has concurred in this interpretation of the statu-
tory scheme. See United States v. San Jacinto Tin Co., 125 U.S. 273 (1888); Con-
fiscation Cases, 74 U.S. (7 Wall.) 454,457-58 (1868). See also Griffin B. Bell,
The Attorney General: The Federal Government's ChiefLawyer and ChiefLiti-
gator, or One Among Many?, 46 Fordham L. Rev. 1049 (1978). The Attorney
General’s authority over the government’s litigation was first recognized in the
act creating the Department of Justice, Act of June 22, 1870, ch. 150, 16 Stat.
162 (1870). It is now primarily codified in section 516 of title 28, which reserves
“the conduct of litigation” involving the United States and its agencies and offi-
cers to the Attorney General and the Department of Justice, “[e]xcept as other-
wise authorized by law.” 1In addition, section 3106 of title 5 prohibits executive
and military departments from employing outside counsel “for the conduct of lit-
igation” unless Congress has provided otherwise, requiring instead that the mat-
ter be referred to the Department of Justice.2 Because of the strong policies fa-
voring concentration of control over the government’s litigation,3the “otherwise
authorized by law” exception to section 516 has been narrowly construed to per-
mit agencies to conduct litigation independent of the Department of Justice only
where statutes explicitly so provide. See Kern River Co. v. United States, 257
U.S. 147, 155 (1921); Marshall v. Gibson's Products, Inc., 584 F.2d 668, 676
n. 11 (5th Cir. 1978); 21 Op. Att’y Gen. 195 (1895).

Over the years, Congress has enacted a number of exceptions to the Attorney
General’s exclusive authority to conduct the government’s litigation in the lower
federal courts. See Bell, supra, at 1057. In some cases, the grant of independent
litigating authority is plain, in others less so0;4 in still others, an agency’s ability
to represent the government in court by its own counsel is made subject to the

1Section 516 provides*
[ejxcept as otherwise authorized by law, the conduct of litigation in which the United States, an agency,
or officer thereof is a party, or is interested, and secunng evidence therefor, is reserved to officers of
the Department of Justice, under the direction of the Attorney General
Seealso 28 U.S.C. §519, which provides that, “[ejxcept as otherwise authorized by law, the Attorney General shall
supervise all litigation m which the United States, an agency, or officer thereof is a party.”

2 Section 3106 has been construed by this Office to preclude payments by executive agencies to non-govem-
mental attorneys for advisory functions in connection with litigation, as well as litigating functions. See Letter for
Martin R. Hoffman, General Counsel, Department of the Navy, from Antonin Scalia, Assistant Attorney General,
Office of Legal Counsel (Mar 26, 1975)

3 As reflected in the congressional debates at the time the Department of Justice was created, concentration of
litigating authority in the Attorney General is intended to ensure the presentation of untform positions on impor-
tant legal issues, to facilitate presidential control over executive branch policies implicated in litigation, to provide
for greater objectivity m the handling of cases by attorneys who are not themselves affected litigants, to allow the
selection of test cases which would present the government’s position in the best possible light, and to permit more
efficient handling of appellate and Supreme Court litigation. It is also intended to eliminate the need for highly-
paid outside counsel when government-trained attorneys could perform the same function. See Cong. Globe, 41st
Cong., 2d Sess., pt. 1V, 3035-39, 3065-66 (1870). See generally Bell, supra; Sewall Key, The Legal Work of the
Federal Government, 25 Va. L. Rev. 165 (1938).

4 Some courts have regarded general “sue and be sued” clauses, or formulations such as “bring a civil action,”
or “invoke the aid of a court” as insufficient to confer independent litigating authority. See, e g , ICC v. Southern
Railway, 543 F.2d 534 (5th Cir 1976); FTC v Guignon, 390 F.2d 323 (8th Cir. 1968)
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direction and control of the Attorney General.5 However, where Congress has
not given an agency any authority to litigate through its own attorneys, the At-
torney General may not transfer or delegate to it his own litigating power, through
a memorandum of understanding or otherwise. See Litigating Authority of the
Office of Federal Inspector, Alaska Natural Gas Transportation System, 4 Op.
O.L.C. 820 (1980). While attorneys employed by agencies that have no litigat-
ing authority may assist Department of Justice attorneys in connection with liti-
gation involving their agency, their role is restricted to so-called “agency coun-
sel” functions. They may appear in court or otherwise carry out duties reserved
to “officers of the Department of Justice” under section 516 only if they are given
special appointments in the Department of Justice. See Assignment of Army
Lawyers to the Department ofJustice, 10 Op O.L.C. 115 (1986); Memorandum
for William P. Tyson, Director, Executive Office for United States Attorneys,
from Theodore B. Olson, Assistant Attorney General, Office of Legal Counsel,
Re: Applicability of 10 U.S.C. § 973(b) to JAG Officers Assigned to Prosecute
Petty Offenses Committed on Military Reservations (May 17, 1983). In a word,
section 516 requires that, absent statutory direction to the contrary, the Attorney
General be the representative of the United States government in court.
Supreme Court litigation is a special case. Even where Congress has given
agencies authority independent of the Attorney General to litigate in the lower
courts, 28 U.S.C. §518(a) gives the Attorney General exclusive power to repre-
sent the interests of the United States and its agencies in the Supreme Court. Sec-
tion 518(a) provides that the Attorney General and the Solicitor General shall
conduct and argue all suits and appeals in the Supreme Court, “[ejxcept when the
Attorney General in a particular case directs otherwise.” In allowing the Attor-
ney General to “direct otherwise,” section 518 does not appear to compel the
same exclusivity of representation in the Supreme Court that section 516 com-
pels for litigation in the lower courts. And on occasion the Attorney General has
elected, in the exercise of his discretionary authority under section 518(a), to per-
mit an agency to file a brief in the Supreme Court in its own name rather than
have the Solicitor General represent it. In a very few cases the Attorney General
has allowed an agency to make legal arguments in the Supreme Court that were
inconsistent with the position asserted by the Department of Justice in the same
case. Where the agency has its own litigating authority, this has been done by
permitting the filing of a separate brief.6Where the agency does not, the only ve-

5Such statutes provide the framework for “Memoranda of Understanding” which apportion litigation responsi-
bilities between the Department and agencies. See generally Paul McGrath, United States Department of Justice,
Civil Division, Compendium of Departments and Agencies with Authority to Represent Themselves in Litigation
(1982).

6 Compare Brief for the Attorney General as Appellee and for the United States as Amicus Cunae in Buckley
v. Valeo, 424 U.S. 1(1976), with Brief for the Federal Election Commission in the same case. See also the discus-
sion of the statutory provisions governing suits to set aside orders of the Interstate Commerce Commission, and the
frequent resulting inconsistency in the government’s Supreme Court presentations, in Robert L. Stem, ‘Inconsis-
tency' in Government Litigation, 64 Harv. L. Rev. 759, 760-64 (1951).
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hide apparently considered appropriate for an expression of its views is the De-
partment of Justice’s brief.7

1. The Attorney General’s Statutory Authority To Litigate on Behalf of
Entities Outside the Executive Branch

The Attorney General’s authority and responsibility under 28 U.S.C. § 516 to
represent the interests of the United States and its agencies in litigation extends
to representation of governmental entities and officials outside the executive
branch. See, e.g., Miller v.Johnson, 541 F. Supp. 1165,1172 (D.D.C. 1982) (sec-
tion 516 “reserves to” the Attorney General the representation ofjudges and other
court officials sued in their official capacities, as well as “the District Court which
is an agency of the United States”). See also Senate Select Comm, on Presiden-
tial Campaign Activities v. Nixon, 366 F. Supp. 51 (D.D.C. 1973) (“[W]hile [sec-
tion 516] does not require a congressional litigant to be represented by the Jus-
tice Department, it does deny such a litigant the right to sue as the United States
....""). In cases where a court or one of its officials or related organizational en-
tities is sued in its official capacity, and is in need of legal representation, the De-
partment of Justice generally provides it.8

Even where the matter at issue in litigation involves the exercise by a court of
some inherent Article Ill power, the Attorney General is the proper representa-
tive of judicial branch entities in court. See Young v. United States ex rel. Vuit-
ton, 481 U.S. 787, 801 (1987) (“[A] court ordinarily should first request the ap-
propriate prosecuting authority to prosecute contemptactions, and should appoint
a private prosecutor only if that request is denied.”). This conclusion respecting
the Attorney General’s authority under section 516 was the premise of a 1973
Comptroller General opinion that authorized the use ofjudicial appropriations to

7 See, e.g , Brief for the United States in TVA v. Hill, 437 U.S. 153 (1978) (appendix filed by the Secretary of
the Intenor, by authorization of the Attorney General, representing the separate views of the Department of the In-
terior), Briefin Opposition to Certiorari in Transamerica Co. v Federal Reserve Bd, 340 U.S. 883 (1950) at 24-30
(views of the Treasury Department); Brief for the Department of Justice in Railroad Retirement Bd v. Duquesne
Warehouse Co., 326 U.S. 446 (1946) at 20-21, 84—86 (views of the Social Security Board). There have been a few
rare occasions where the Attorney General has, in the exercise of his discretion, allowed two government agencies
with opposing views to fight the matter out without making any presentation himself to the court, even where both
agencies do not have independent litigating authority in the lower courts. See, e.g , ICC v Inland Waterways Corp.,
319 U.S. 671, 683 (1943) (ICC v. Secretary of Agriculture); North Carolina v. United States, 325 U.S. 507 (1945)
(ICC v. OPA); Meredith v Thralls, 144 F.2d473, cert, denied, 323 U.S. 758 (1944) (SEC v. RFC) See Stern, supra,
64 Harv. L. Rev. at 768 ("[T]he Department may feel obligated to advise the Court as to the position which, in its
opinion, is correct, but may also feel loath to preclude presentation of the opposing view. If that position has been
publicly stated, it will inevitably be brought to the Court’s attention by one party or another, and the Court may
well desire to have the position of the agency concerned stated officially.”).

8See, e g., Armster v United States District Court, 792 F. 2d 1423 (9th Cir. 1986) (U.S. Attorney represented
defendant district courts in suit challenging suspension of civil jury trials); In re Fidelity Mortgage Investors, 690
F.2d 35 (2d Cir. 1982), cert denied, 462 U.S. 1106 (1983) (U.S Attorney represented defendant Administrative
Office of the United States Courts in suit challenging award of referees” fees under Bankruptcy Act); Duplantier
v United States, 606 F 2d 654 (5th Cir. 1979), cert deniedf449 U.S 1076 (1981) (Department of Justice repre-
sented defendant Judicial Ethics Committee in suit by judges challenging financial disclosure filing requirements
of Ethics in Government Act) See also Hastings v Judicial Conference, 829 F 2d 91 (D D C 1987), cert, denied,
485 U.S. 1014 (1988) (Judicial Conference and the Chief Justice represented by Department of Justice, Judicial
Council for the Eleventh Circuit represented by private counsel, in suit challenging judicial disciplinary proceed-
ing under 28 U.S.C. § 372).
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pay private counsel where the Department of Justice had declined to provide rep-
resentation to judges sued in their official capacity. See 53 Comp. Gen. 301, dis-
cussed infra. The assumption that section 516 generally obligates the Attorney
General to represent judicial branch entities in court is also apparent in the his-
tory and interpretation of 28 U.S.C. § 463, the statute that conditions the author-
ity of certain judicial branch entities and officials to pay private counsel upon the
“unavailability” of Department of Justice representation. See S. Rep. No. 275,
97th Cong., 1st Sess. 16 (1981) (“[T]he Attorney General is responsible [under
section 516] for providing the services of an attorney to ajudge sued in his offi-
cial capacity.”); Letter for Honorable William W. Wilkins, Jr., Chairman, United
States Sentencing Commission, from William R. Burchill, General Counsel, Ad-
ministrative Office for United States Courts (Dec. 3, 1987) (“Burchill letter”)
(“[W]e believe that the Sentencing Commission, like the Administrative Office,
is an agency of the United States within the meaning of [section 516].”).

Thus, section 516°s mandate extends to the representation of governmental
agencies and officials outside the executive branch. However, the Attorney Gen-
eral’sexclusive representational authority is subject to two exceptions in this con-
nection. First, in the unique context of contempt prosecutions, the Supreme Court
has ruled that separation of powers concerns may preclude the Attorney General
from asserting exclusive authority to represent the judicial branch. In Young, the
Supreme Court held that a court must be free to employ private counsel to pros-
ecute contempts if the Attorney General declines to do so. See 481 U.S. at 801
(“If the judiciary were completely dependent on the Executive Branch to redress
direct affronts to its authority, it would be powerless to protect itself if that branch
declined prosecution.”).9

Second, 28 U.S.C. § 463 contemplates that the Attorney General may volun-
tarily relinquish his responsibility to represent judicial entities in certain cir-
cumstances.10 Section 463 is a statutory codification of the 1973 Comptroller

9 Ordinarily, the Attorney General will accommodate a request from a court to prosecute a contempt. See Brief
for the United States as Amicus Cunae in United States v Providence Journal Company, 485 U.S. 693 (1988) at
1 n.I (the fact that the United States has an interest in the underlying litigation does not disqualify a government
attorney from prosecuting a criminal contempt). If the Department is disqualified, or if it declines to prosecute in
the exercise of its prosecutorial discretion, the court has inherent Article 111 authority to appoint a private attorney
to vindicate its authority. See Young v. United States ex rel. Vuitton, 481 U.S. 787 (1987). Where a court exercises
this inherent Article 111 power, the prosecution takes place entirely outside the representational framework estab-
lished by section 516. In addition, the Solicitor General has recently taken the position (with which we agree) that
in such cases the Attorney General's authority under section 518 does not to extend to proceedings in the Supreme
Court arising out of the contempt prosecution. See Brief for the United States as Amicus Curiae in United States v.
Providence Journal Co., supra, at 2 n.2 (“In light of the decision in Young, we believe that section 518 is best read
as referring to cases in which the United States is ‘interested’ by virtue of the constitutional and statutory respon-
sibilities of the Executive Branch,” as opposed to “proceedings that are wholly internal to the Judicial Branch as
an ancillary aspect of its powers under Article 111.").

10This provision, couched in terms of authority to expend the judiciary’s appropriation, provides:

Whenever a Chief Justice, justice, judge, officer, or employee of any United States court is sued
in his official capacity, or is otherwise required to defend acts taken or omissions made in his official
capacity, and the services of an attorney for the Government are not reasonably available pursuant to
chapter 31 of this title, the Director of the Administrative Office of theUmted States Courts may pay
the costs of his defense. The Director shall prescribe regulations for such payments subject to the ap-
proval of the Judicial Conference of the United States.
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General opinion, previously mentioned, that approved the use of the Judiciary’s
“miscellaneous” appropriation to pay litigation costs, including attorneys fees,
where the Department of Justice had declined to provide representation to judges
and court employees sued in their official capacity. See 53 Comp. Gen. 301
(1973)."

Consistent with the theory underlying section 463, the Department has in the
past not objected to the retention by courts of private counsel to defend them-
selves in mandamus actions where the Department is disabled by reason of a con-
flict of interest from undertaking the representation, see Will v. United States,
389 U.S. 90 (1967) (mandamus action by United States resisting district court’s
discovery order), or is unwilling to do so for some other reason.22 And, in Chan-
dler v. Judicial Council of the Tenth Circuit, 398 U.S. 74 (1970), the Attorney
General, in the exercise of his discretion under 28 U.S.C. §518(a), allowed aju-
dicial agency to present its own views in the Supreme Court.13In that case, the
Attorney General permitted ajudicial council to present its own defense in a man-
damus action in the Supreme Court challenging its authority to discipline a dis-
trict court judge. In the initial stages of this litigation, the Solicitor General rep-
resented the judicial council. Later, however, when the judicial council and the

N The Comptroller General’s decision was based in part upon the awkwardness created by “having the Attor-
ney General, an official of the executive branch of the Government, determine whether and to what extent mem-
bers of institutions of a coordinate branch of the Government, the judiciary, are to be represented in litigation in
which they are named as defendants or respondents.” 53 Comp. Gen. at 305. Section 463 thus recognizes and gives
effect to the separation of powers concerns that would be raised if the Attorney General were disabled by reason
of a conflict of interest from representing judicial defendants, and unwilling at the same time to allow them to de-
fend themselves.
121In a letter to the Director, Administrative Office of the United States Courts dated January 31, 1973, the At-
torney General stated that “the Department cannot furnish [legal] representation to ajudicial officer in a situation
where the Department’s interests collide with those of the judicial officer, such as in a mandamus action instituted
against a judge by the Department ” 53 Comp. Gen. 301, 303 (1973). In addition, the Attorney General advised:
In our view, when no personal relief is sought against the judicial officer, such officer is no more in
need of a personal defense than he would be if an appeal were taken from any of his appealable rul-
ings. Nor is there any impropriety in counsel for one of the private litigants representing the judicial
officer, as if he were defending an appeal from the officer’s ruling.

Id.

13 In the more recent litigation involving the Eleventh Circuit Judicial Council’s investigation of Judge Alcee
Hastings, the Department of Justice has represented the Judicial Conference, the ChiefJustice, and the United States,
while the judicial council and its investigating committee have been represented by private counsel. See Hastings
v Judicial Conference, 829 F.2d 91 (D.C. Cir. 1987), cert denied, 485 U.S. 1014 (1988). In the early stages of this
litigation, the Department also represented the judicial council, but after receiving the report of its investigating
committee that entity chose instead to be represented by the committee’s counsel, John Doar. While the court of
appeals upheld the investigating committee’s authority to subpoena grand jury records independent of the Attor-
ney General, see In re Petition to Inspect and Copy Grand Jury Materials, 735 F 2d 1261 (1 Ith Cir.), cert denied,
469 U.S. 884 (1984) (“Congress certainly never intended a judicial investigating committee [investigating charges
of judicial misconduct] to be beholden to the Attorney General for permission to seek the information it needs.”),
the issue of the council’s authority to employ pnvate counsel to conduct litigation in the face of section 516 has not
been raised or addressed by the court in this litigation. We doubt whether, in the circumstances of the Hastings lit-
igation, the council has authority to represent itself through its own privately retained counsel since .there appears
to be no reason why the Attorney General is disabled from representing the judicial counsel along with the other
judicial defendants. And, as will be discussed more fully in Part IV of this memorandum, serious constitutional
questions are raised by allowing ajudicial branch entity to represent itself in court through counsel that has not been
appointed by the Attorney General.
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Solicitor General were unable to reconcile their views on the merits, they filed
separate briefs in the Supreme Court.14In sum, section 516 imposes a general
prohibition against the Attorney General’s delegating his own authority to con-
duct the government’s litigation to other government agencies, including judi-
cial branch agencies. The only recognized exceptions to this prohibition are cases
where the Attorney General has declined to prosecute a criminal contempt, and
where he is disabled from representing a judicial defendant because of a conflict
of interest.

I11. Statutory Authority of the Sentencing Commission to Represent Itself
in Litigation

We turn now to the question of the Sentencing Commission’s authority to rep-
resent itself as a named defendant in litigation challenging the constitutionality
of its guidelines.

The statute authorizing the establishment of the Commission and defining its
authorities does not refer to the conduct of litigation or to any other authority
(such as administrative enforcement power) from which one might reasonably
infer that Congress intended the Commission to appear in court through its own
counsel. Nor does the Commission’s current appropriation statute contain any
provision suggesting that it may use its funds to litigate independent of the De-
partment. See Pub. L. No. 99-500, 100 Stat. 1783-63 (1986). The Sentencing
Commission does not fall within section 463 because it is not a “chief justice,
justice, judge, officer or employee of any United States court.” And the unique
“doctrine of necessity” exemption for contempt prosecutions created in Young
obviously does not obtain here. The Department is willing and able to represent
the Commission and, in any event, there is no constitutional “necessity” that might
authorize the Commission to conduct its own defense if the Department declined
to do so. In the absence of any such authority, under principles generally applic-
able to the conduct of litigation by government agencies, we would ordinarily be
constrained to conclude that the Commission may not appear in court by its own
counsel, but must be represented by the Department of Justice. This is because,
as a statutory matter, the Attorney General may not delegate to the Commission
or otherwise allow the Commission to assume his own authority under section
516 to conduct litigation in the name of the United States. It is our understand-
ing, however, that the Department has no intention of abdicating to the Com-

14 Charles Alan Wright filed a bnefand argued on behalf of the Judicial Council that its acts were purely ad-
ministrative in nature and could not be reviewed in an original proceeding in the Supreme Court. 398 U.S. at 83.
The Solicitor General filed an amicus brief arguing that the Judicial Council had acted as a judicial tribunal, and
that the case, therefore, fell within the Supreme Court’s appellate jurisdiction. Id at 83-84. The Supreme Court did
not decide the jurisdictional issue, holding instead that Judge Chandler had not succeeded in establishing his enti-
tlement to a mandamus remedy. Id at 89.
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mission any of its own responsibility under section 516 to represent the interests
of the United States—including those of the Commission as a party defendant—
in this litigation. And it is also our understanding that the Commission has in no
sense proposed that the Department should do so. All that the Commission seeks
is assurance from the Department that it will not move to strike whatever pre-
sentation the Commission may independently wish to make to the court in an am-
icus curiae capacity on the issue of its own constitutional status and authority.
Such an independent amicus presentation would not require the Department to
relinquish any of its control over the conduct of the litigation, which is all that
section 516 itself requires. Under these circumstances, we believe the Attorney
General may, consistent with section 516, permit the Commission to present its
own views to the court. Ordinarily, of course, the Department would object to
any presentation by an executive agency in court of a position in opposition to
that of the Department, whether or not the agency had statutory litigating au-
thority independent of the Department, on grounds that disputes between exec-
utive agencies should be settled not by a court but within the executive branch.
See Memorandum for J. Paul McGrath, Assistant Attorney General, Civil Divi-
sion, from Theodore B. Olson, Assistant Attorney General, Office of Legal Coun-
sel, Re: Amicus Curiae Role ofthe Small Business Administration’s ChiefCoun-
sel for Advocacy Under the Regulatory Flexibility Act (May 17, 1983). This
objection is grounded in the same policy considerations that underlie section 516
itself, see supra note 3, though it is also animated by the constitutional concern
that disputes between executive agencies are constitutionally subject only to the
direction and control of the President, not the courts. See Memorandum for F.
Henry Habicht, Assistant Attorney General, Land and Natural Resources Divi-
sion, from Charles J. Cooper, Assistant Attorney General, Office of Legal Coun-
sel, Re: Response to Rep. Dingell on EPA’s Ability to Sue Other Federal Agen-
cies (Dec. 4,1985); Memorandum for Michael Egan, Associate Attorney General,
from John M. Harmon, Assistant Attorney General, Office of Legal Counsel, Re:
EPA Litigation Against Government Agencies (June 23, 1978).5

Despite the force of these policy concerns, the Attorney General has inanum-
ber of situations permitted an agency to express in court views that differed from
those presented by the Department. See supra note 7. The constitutional issues
involved in this case go to the Commission’s validity under separation of pow-
ers principles. Moreover, these issues also raise questions of the extent to which
the Commission is subject to the direction and control of the President. Under
these very special circumstances, we believe that the Attorney General would be
justified in permitting the Commission to present its own views to the court.

15 The fact that two or more executive agencies may present differing views on legal issues m court papers does
not raise any problem of justiciability where there are other nongovernmental parties to the controversy who are
themselves truly adverse to the government. Cf. United States v ICC, 337 U S. 426 (1949). And, this is not a case
where one executive agency is opposing another in court under authority of a statutory directive. Compare Untied
States v. Connecticut Nat’l Bank, 418 U S 656 (1974) While Congress could not constitutionally deprive the Pres-
ident of his authority to resolve legal disputes among executive agencies, there is no constitutional reason why the
President in his discretion may not authorize executive agencies to present their differing views to a court for pos-
sible resolution.

25



V. Constitutional Status of Persons Litigating on Behalf of the
Commission and Applicability to them of the Conflict of Interest Laws

If the Commission chooses to present its views to the court, it could do so
through its General Counsel or through private retained counsel. Depending upon
the role assumed by such private counsel in the litigation, they may have to be
appointed as officers of the United States and take the requisite oath of office.
Representation in court of government entities— whether executive orjudicial—
is a function that can constitutionally be performed only by officers of the United
States appointed in accordance with the Appointments Clause. See Buckley v. Va-
leo, 424 U.S. 1, 140 (1976) (the function of “conducting civil litigation in the
courts of the United States for vindicating public rights . . . may be discharged
only by persons who are ‘Officers of the United States’ within the language of
[the Appointments Clause].”). While the question is not squarely answered by
Buckley, we have taken the position that, as a general matter, agovernment agency
cannot constitutionally delegate to a private party responsibility for the conduct
of litigation in the name of the United States or one of its agencies. See Memo-
randum for the Deputy Attorney General, from Theodore B. Olson, Assistant At-
torney General, Office of Legal Counsel (May 20, 1983) (authority to conduct
government’s debt collection litigation may not constitutionally be delegated to
private lawyers). By the same token, we believe that an agency may not consti-
tutionally entrust to a private party the formulation and presentation of its views
on its own authority to a court. Such a responsibility can only be carried out by
an official of the government who has been appointed in accordance with the Ap-
pointments Clause.16

Because we believe that the Sentencing Commission is an executive branch
agency,17 we also believe that the Commission can constitutionally appoint pri-

16 We have taken the position that pnvate counsel may be retained under contract without government ap-
pointments to perform certain litigating functions m connection with government debt collection, so long as they
are “closely supervised and controlled” by government officials, and so long as “all final decisionmaking author-
ity remained with duly appointed officers ” See Memorandum for Richard K Willard, Assistant Attorney General,
Civil Division, from Douglas W Kmiec, Deputy Assistant Attorney General, Office of Legal Counsel, Re HR
4659, The Omnibus Debt Collection and Credit Management Act of 1986 (June 13, 1986) We have also empha-
sized that “a mere patina of supervision having no real substance would be insufficient to render lawful the dele-
gation of executive functions to a pnvate individual.” See Memorandum for Phillip D. Brady, Acting Assistant At-
torney General, Office of Legislative and Intergovernmental Affairs, from Ralph W Tarr, Acting Assistant Attorney
General, Office of Legal Counsel, Re Procurement Fraud Act 0 {1985 at 3 (Mar 29, 1985). In this context, where
the Commission intends to present arguments that will address the issue of its own governmental authority, we be-
lieve that all briefs and other court filings by the Commission must be signed by an officer of the United States.
Moreover, it would probably be necessary that the individual who makes an oral presentation to the court be an ap-
pointed officer of the United States On the other hand, there is no constitutional reason why pnvate counsel may
not be retained under contract to assist in the preparation of the Commission’s court filings.

17 Notwithstanding its statutory descnption as “an independent commission in the judicial branch,” the Sen-
tencing Commission must as a constitutional matter be regarded as within the executive branch because it performs
an executive function (or, more precisely, a legislative function that can be delegated only to an executive agency).
See Memorandum for Judge William W. Wilkins, Jr, Chairman, United States Sentencing Commission, from
Charles J Cooper, Assistant Attorney General, Office of Legal Counsel (Jan. 8, 1987). See also Lewis J Liman,
Constitutional Infirmities o fthe United States Sentencing Commission, 96 Yale L.J 1363,1375 (1987) (“[T]o claim
that the Commission is in the judiciary rather than the executive branch is simply not colorable.”).
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vate counsel and charge them with the performance of Article Il litigating func-
tions that are reserved under the Constitution to “officers of the United States.” 18
Alternatively, the Commission could ask the Attorney General to appoint one of
the Commission’s own staff attorneys or private counsel as a special departmental
attorney under 28 U.S.C. § 515(a), and to direct these individuals to present to
the court the position favored by the Commission.19

If the Sentencing Commission is correct in its view of the law, and the Com-
mission is ultimately held to be ajudicial branch entity, it would have no power
under the Appointments Clause to appoint counsel to exercise Article Il litigat-
ing functions.20 In this event, only the Attorney General would have authority to
appoint counsel to represent the Commission in court. Accordingly, to insure
against the consequences of its prevailing on the merits of this issue, the Com-
mission may wish to ask the Attorney General to issue a parallel Department of
Justice appointment to any attorney it wishes to have litigate in its name.2L The
Commission should consider this course of action not only for private counsel it
may wish to employ, but also for its own General Counsel and any of his staff
who perform litigating functions that, under the Constitution, can only be per-
formed by officers of the United States.

Counsel appointed to present to the court the Commission’s position would be
subject to the criminal conflict of interest laws that apply to all government of-
ficers and employees. See 18 U.S.C. §8 201-211. The consequences of this for
attorneys otherwise engaged in private practice may be substantial, and include
curtailment of private representations before government agencies, see 18 U.S.C.
8§ 205, and a prohibition against sharing in any fees generated from such repre-
sentations. See 18 U.S.C. 8§ 203. These consequences may be mitigated some-
what for temporary or part-time employees in the executive or legislative branch
by their appointment as “special government employees” under 18 U.S.C.

18The Commission’s constitutional power under the Appointments Clause of Article Il to appoint an “infenor
officer” of the United States would derive from its status as a “Department ”

19This would be a desirable course if the Commission had some concern about the extent of its own authority
to appear in court through its own counsel. And we see no reason why, in these circumstances, the Attorney Gen-
eral should not authorize the filing of separate briefs taking inconsistent positions on the ments, even if both would
be signed by attorneys holding departmental appointments There is precedent for such a course in the two bnefs
filed by the Department in Buckley v Valeo, which took different positions on the substantive legal issues involved
in that case. Compare Brief for the Attorney General as Appellee and for the United Slates as Amicus Cunae with
Brief for the Attorney General and the Federal Election Commission. The Federal Election Commission also filed
a separate bnef in this case See supra note 6. Both of the Department’s bnefs were signed by Attorney General
Levi and Solicitor General Bork, though each was also signed by different members of the Solicitor General’s staff
In addition, in the recent litigation involving the validity of the Attorney General’s regulatory appointment of the
independent counsel under 28 C F.R. pt. 600, both the Attorney General and the independent counsel defended the
validity of the appointments but made conflicting arguments on their implications. See Bnefs filed by the Inde-
pendent Counsel as Appellee and by the United States as Amicus Cunae, as well as the decision of the Court of
Appeals in In re Sealed Case, 829 F.2d 50 (D.C. Cir. 1987) at 56 n.31

20 Indeed, it would have no power of appointment under that Clause at all, since it cannot by any stretch of the
imagination be regarded as a “court of law.”

21 This is acourse of action we have taken for several of the independent counsel appointed by the court under
28 U.S.C. §593 to ensure their work against the possibility ofa finding of unconstitutionally in pending litigation
See 28 C.F R pt. 600, 52 Fed. Reg. 7270 (Mar 10, 1987).
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§ 202(a).2 However, the special designation under section 202(a) is not avail-
able for judicial branch appointees, so that they are subject to the full force of
sections 203 and 205 during any period of government service, no matter how
brief.

Ifthe Commission is an executive agency, any attorney employed by the Com-
mission on a temporary or part-time basis to litigate in its behalf could be ap-
pointed as a special government employee. 18 U.S.C. § 202(a). Such appointees
would be barred from performing private representations only in matters pend-
ing before the agency in which they hold their appointment—either the Com-
mission itself or this Department, or both, depending upon which agency ap-
pointed them, as discussed above.

For the following reasons, the Commission may wish in any event to ask the
Attorney General to appoint any private counsel retained by it to represent its
views in court. If the Commission is ultimately held to be a “judicial branch” en-
tity, all of its employees, whether full-time or temporary, would be subject to the
full force ofthe conflict of interest laws, since there is no provision in those laws
for appointing “special government employees” in the judicial branch. Since the
Commission would also in this event be unable constitutionally to conduct liti-
gation through its own appointees, there may be no purpose served—and con-
siderable hardship created—by asking private counsel to accept appointments to
the Commission. In short, private counsel may prefer to accept appointment as a
special government employee in the Department of Justice in order to avoid the
particular difficulties that would be in store for them in accepting an appointment
from the Commission if the Commission’s views of its constitutional placement
in the judicial branch were ultimately to prevail in court.

Conclusion

In summary, we believe that the Attorney General may, consistent with sec-
tion 516, permit the Sentencing Commission independently to present its views
respecting its status and authority to a court in litigation where it has been named
as a party defendant. The Department, of course, remains responsible for con-
ducting the litigation, for representing the Commission as a party defendant, and
for exercising its own independentjudgment respecting the position of the United
States on the merits of the issues involved. In this regard, we remain convinced
that, because of its composition and powers, the Sentencing Commission can only
be defended as an entity within the executive branch. If the Sentencing Com-

2 Employees in the executive and legislative branches may be designated by their employing agency official
as “special government employees” if their service is not expected to exceed 130 days during any period of 365
days. Individuals so designated are subject to the disabilities deriving from 18 U.S.C 8§ 203 and 205 only with re-
spect to representational activity before the particular agency in which they are employed. See 18 U.S C. §§ 203(b),
205 The impact of the conflicts laws is even further limited where “special” appointees serve no longer than 60
days. Id. While special government employees are subject to the disqualification requirements of 18 U.S.C. § 208,
they are not subject to the prohibition against supplementation of federal salary m 18 U S.C § 209
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mission chooses to present to the court a contrary position on this and other re-
lated issues, it would in no way obviate the Department’s continuing right and
duty to present the position of the United States on them. Finally, if the Com-
mission does choose independently to present its views in court, it may do so
constitutionally only through individuals properly appointed as officers of the
United States.

Charles J. Cooper
Assistant Attorney General
Office ofLegal Counsel
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Legal Constraints on Lobbying Efforts in Support of Contra Aid
and Ratification of the INF Treaty

The Administration may expend appropriated funds on grass-roots lobbying and assistance to pri-
vate groups in support of ratification of the Intermediate-Range Nuclear Forces Treaty, but it may
not communicate its support of the treaty through the undisclosed use of third parties.

The President, his aides, and cabinet officials may use appropriated funds for grass-roots lobbying
in support of aid to the Contras until legislation is introduced. Although activities having the prin-
cipal purpose of grass-roots lobbying would be prohibited after legislation is introduced, Admin-
istration officials could still engage in a wide variety of informational activities, such as writing
letters, giving speeches, and briefing opinion leaders, as long as such communications on behalf
of the Contras are not made in the guise of third parties.

February 1, 1988
Memorandum Opinion for the Counsel to the President

Introduction and Summary

You have requested the opinion of this Office concerning the extent to which
the Anti-Lobbying Act, 18U.S.C. § 1913, and section 109 of the Foreign Rela-
tions Authorization Act for Fiscal Year 1988, Pub. L. No. 100-204, 101 Stat.
1331 (1987), impose constraints on the use of appropriated funds for proposed
lobbying efforts in support of continued aid to the Nicaraguan Contras and rati-
fication of the INF Treaty.1These provisions create three separate restrictions on
the use of appropriated funds for lobbying purposes: 18 U.S.C. § 1913 prohibits
the use of appropriated funds for activities designed to influence members of
Congress concerning any legislation or appropriation; subsection (1) of section
109 of the Foreign Relations Authorization Act for Fiscal Year 1988 prohibits
expenditures for “publicity or propaganda” designed to influence members of
Congress regarding pending legislation; and subsection (3) of section 109 pro-
hibits the use of appropriated funds for “publicity or propaganda purposes not
authorized by Congress.”

We understand that the lobbying activities under consideration may include
mass mailings requesting the recipient to contact members of Congress and urge
that they support the Administration’s positions. They may also include briefings

1  This memorandum addresses asa matter of statutory interpretation only the extent to which these provisions
restrict lobbying activities. Should these statutory prohibitions foreclose specific activities you wish to pursue, we
would be pleased to consider in a supplementary memorandum the constitutionality of these prohibitions as applied
to such activities.
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of opinion leaders throughout the country by appropriate Administration offi-
cials, as well as coordinating private lobbying efforts in support of Contra aid
and ratification of the INF Treaty. The Administration is also considering refer-
ring media requests for “op-ed pieces” or interviews to Administration support-
ers in the private sector, soliciting the media to publish articles by or interviews
with private sector supporters of the Administration’s positions, and possibly
preparing “op-ed pieces” for publication over the signature of private sector sup-
porters. In light of the time constraints under which our advice is sought, we have
relied on this Office’s traditional learning concerning the scope of section 1913
and have not reexamined our long-standing interpretation of this provision. More-
over, for the interpretation of section 109 of the Foreign Relations Authorization
Act, we have relied largely on the Comptroller General’s opinions interpreting
previous publicity or propaganda riders. Of course, the opinions of the Comp-
troller General, an agent of Congress, are not as a general matter binding on the
executive branch. Opinions concerning publicity or propaganda riders similar to
section 109, however, are relevant to the construction of that section because they
may well be the best indication of what members of Congress intended to pro-
hibit by enactment of such a rider.2

Based on these sources, we have concluded that section 1913 and sections
109(1) and (2) are wholly inapplicable to lobbying efforts in support of the INF
Treaty. Accordingly, appropriated funds may be expended on grass-roots lobby-
ing and assistance to private lobbying groups at any time with regard to ratifica-
tion of the INF Treaty. Section 109(3) is applicable to lobbying in support of the
INF Treaty. This section prohibits the Administration from engaging in “covert
propaganda.” Accordingly, the Administration may not communicate its support
of the treaty through the undisclosed use of third parties.

We also conclude that because (1) section 1913 has been interpreted not to ap-
ply to grass-roots lobbying by the President, his aides, or Cabinet officials within
the scope of their official responsibilities, and (2) section 109(1) has been read
to apply only to lobbying on behalf of pending legislation, the President, his aides,
and Cabinet officials may use appropriated funds for grass-roots lobbying on be-
half of aid to the Contras until the introduction of legislation on that subject. Af-
ter the legislation is introduced, however, section 109(1) would prohibit the Ad-
ministration from engaging in activities which have as their principal purpose
grass-roots lobbying, but would not interfere with a wide variety of informational
activities, such as writing letters, giving speeches, and briefing opinion leaders.
Both before and after legislation is introduced, section 109(3) prohibits commu-
nications on behalf of the Contras that are made in the guise of third parties.

2 Moreover, we note that the Comptroller General has a statutory role in certifying the expenses the Treasury
may pay from appropriated funds. See 31U.S.C. § 3526. Although we do not address or endorse the constitution-
ality of this provision, the Comptroller General’s role m the certification process provides him with a means by
which he may attempt to enforce his opinions in this area of the law.
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Analysis
A. Anti-Lobbying Act

18 U.S.C. § 1913 provides:

No part of the money appropriated by any enactment of Con-
gress shall, in the absence of express authorization by Congress,
be used directly or indirectly to pay for any personal service, ad-
vertisement, telegram, telephone, letter, printed or written matter,
or other device, intended or designed to influence in any manner
a Member of Congress, to favor or oppose, by vote or otherwise,
any legislation or appropriation by Congress, whether before or
after the introduction of any bill or resolution proposing such leg-
islation or appropriation; but this shall not prevent officers or em-
ployees ofthe United States or of its departments or agencies from
communicating to Members of Congress on the request of any
Member or to Congress, through the proper official channels, re-
quest for legislation or appropriations which they deem necessary
for the efficient conduct of the public business.

Although section 1913’s broad wording would seem to prohibit virtually any
efforts by the executive branch to influence congressional action in matters of
legislation and appropriation, the Department of Justice has consistently read the
provision more narrowly. Both the Office of Legal Counsel and the Criminal Di-
vision have taken the position that section 1913 does not apply at all to the lob-
bying activities of those officials of the executive branch whose positions typi-
cally and historically entail an active effort to secure public support for the
legislative proposals of their administration.3 This construction is based on the
language of the statute that exempts lobbying activities that are carried on pur-
suant to an “express authorization by Congress.” The Department’s view has been
that, as to those officials whose positions typically and historically entail actively
seeking public support for legislative proposals, continued appropriation of funds
by Congress for such positions constitutes “express authorization by Congress”
for the lobbying activities of these officials, and thus exempts their activities from
section 1913.4 Officials whose activities are covered by this “express authoriza-

3Memorandum for Arthur B. Culvahouse, Jr., Counsel to the President, from Charles J. Cooper, Assistant At-
torney General, Office of Legal Counsel, Re' Applicability of 18 U.S C. § 1913 to Lobbying Efforts in Support of
Ratification of INF Treaty at 6 n.7 (Dec 31,1987) (“Culvahouse memo”), Memorandum for John R. Bolton, As-
sistant Attorney General, Office of Legislative Affairs, from Charles J. Cooper, Assistant Attorney General, Office
of Legal Counsel, Re Applicability 0f18 US.C. § 1913 to Contracts Between United States Attorneys and Mem-
bers of Congress in Support of Pending Legislation at 5-6 (Oct. 27, 1987) (“Bolton memo”); Memorandum for
Paul Michel, Acting Deputy Attorney General, from John M. Hannon, Assistant Attorney General. Office of Le-
gal Counsel, Re: Alleged Violations of 18 U.S.C. § 1913 at 2, 3—4 (Feb. 20, 1980) (“Michel memo”); Memoran-
dum for Philip B. Heymann, Assistant Attorney General, Criminal Division from Thomas H. Henderson, Jr., Chief,
Public Integrity Section, Criminal Division at 8-10 (Oct. 15, 1979) (“Henderson memo”).

4 Culvahouse memo at 6 n.7; Bolton memo at 5-6, Henderson memo at 8-10, Michel memo at 2, 3-4.
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tion” exception to section 1913 include the President, his aides and assistants
within the Executive Office of the President, and Cabinet members within their
areas of responsibility.5

As to those officials who are within the coverage of section 1913, the Depart-
ment has consistently interpreted the statute to prohibit only “grass-roots” lob-
bying by executive branch employees, i.e., communication by executive branch
employees directed to members of the public and intended to persuade them to
lobby members of Congress. Even this restriction, however, does not apply to
public speeches or writings in which executive branch officials urge public sup-
port for particular legislation, where such speeches or writings are not part of a
large-scale campaign intended to galvanize the public into lobbying activity of
its own.6

In sum, the Department has construed section 1913 to proscribe only

conduct by those to whom no official lobbying responsibilities are
delegated by the President or the head of an agency or department,
and to limit lobbying activities outside the subject area of official
responsibility of those with formal lobbying duties. The nature of
the activities those subject to the statute may not engage in is lim-
ited to large-scale grass-roots efforts to generate contacts with
Members of Congress.

Michel memo at 4 (footnote omitted).

B. Foreign Relations Authorization Act

The remaining two restrictions on the use of appropriated funds for lobbying
are contained in section 109 of the Foreign Relations Authorization Act for Fis-
cal Year 1988. That section states:

No funds authorized to be appropriated by this Act or by any other
Act authorizing funds for any entity engaged in any activity con-
cerning the foreign affairs of the United States shall be used:

(1) for publicity or propaganda purposes designed to support or
defeat legislation pending before Congress;

5 Although this Department has consistently construed section 1913 as not inhibiting the lobbying activities, in-
cluding grass-roots lobbying, of the President, his aides and assistants in the Executive Office, and Cabinet mem-
bers within their areas of responsibility, we suggest that this analysis should not be stretched to justify lobbying ac-
tivities of unprecedented scope. Accordingly, we caution against grass-roots appeals, even by the President, that
involve substantial expenditures of appropriated funds for such things as television or radio time, newspaper or
magazine advertisements, or mass, unsolicited distribution of printed materials

6Culvahouse memo at 6 n.7; Bolton memo at 5; Memorandum for Robert J. Lipshutz, Counsel to the President,
from John M Harmon, Assistant Attorney General, Office of Legal Counsel, Re -Statutory Restraints on Lobby-
ing Activity by Federal Officials at 10-14 (Nov. 29, 1977) (“Harmon memo”)
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(2) to influence in any way the outcome of a political election in
the United States; or

(3) for any publicity or propaganda purposes not authorized by
Congress.

Pub. L. No. 100-204, tit. I, § 109, 101 Stat. 1331, 1339 (1987). Of these three
provisions only subsections (1) and (3) are immediately relevant to the activities
you have under consideration.7

Section 109(1) originally appeared as section 503(1) of S. 1394, the Senate
version of the authorization bill. There is no legislative history directly bearing
on the reasons for its introduction or the scope of the activities it was meant to
prohibit.8

The Comptroller General has construed previous publicity or propaganda rid-
ers regarding pending legislation as prohibiting grass-roots lobbying. As a recent
Comptroller General opinion put it:

The Comptroller General has construed this kind of lobbying
statute as applying to indirect or “grass-roots” lobbying. In other
words, the statute prohibits appeals to members of the public sug-
gesting that they, in turn, contact their elected representatives to
indicate support of, or opposition to, pending legislation, thereby
expressly or implicitly urging the legislators to vote in a particu-
lar manner.

B-226449, 1987 WL 102278, at *3 (C.G. Apr. 3,1987). See also 56 Comp. Gen.
889, 890-91 (1977).

Appeals to members of the public to “let the Congress know how they feel on
this critical issue” or to contact your representatives and make sure they are aware
of your feelings concerning this important legislation are considered violations
of the publicity or propaganda prohibition when the context of the appeal makes
clear what views the public is being urged to communicate. B-178648,1973 WL
21832, at *4 (C.G. Sept. 21, 1973); B-128.938 (July 12, 1976); General Ac-

7To conform to the restrictions of section 109(2), any lobbying efforts should, of course, eschew any sugges-
tion that legislators should be supported or defeated in any election because of their position on Contra aid or the
INF Treaty.

8Publicity or propaganda nders date back at least to the early 1950s. See, e g., Labor-Federal Security Appro-
priation Act, 1952, ch. 373, § 702, 65 Stat 223 (1951). The sparse legislative history available on this provision in-
dicates that it was intended by its sponsor “to prevent as far as possible the spending of unreasonable amounts for
propaganda and publicity purposes.” 97 Cong. Rec. 4098 (1951) (remarks of Representative Smith of Wisconsin).
The section’s sponsor also expressed the belief, not entirely justified by experience, that “[w]e can well distinguish
between what is propaganda and what is educational matter.” Id. We do not find these comments particularly help-
ful in construing section 702 of the 1951 Act, much less so in construing section 109. We consider it likely that the
Congress that enacted the Foreign Relations Authorization Act was more influenced by the recent Comptroller Gen-
eral decisions interpreting publicity or propaganda riders than by the relatively opaque remarks of a single con-
gressman thirty-six years earlier.
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counting Office, Principles of Federal Appropriations Law 3-136 to 3-137 (1982)
(“GAO Manual™). An appeal to the public to contact members of Congress in re-
gard to a particular issue is not legitimized by including a disclaimer that the ap-
peal is made “regardless of whether those who contact their Congressman hap-
pen to be in agreement with me.” B-178648, 1973 WL 21832, at *5 (C.G. Sept.
21, 1973).

On the other hand, the Comptroller General has not interpreted provisions iden-
tical to section 109(1) to prohibit communication to the public concerning legis-
lation. In construing these riders, the Comptroller General has recognized that
“[e]very agency has a legitimate interest in communicating with the public and
with the Congress regarding its functions, policies, and activities.” GAO Man-
ual at 3-133. In decision B-178528, 1978 WL 10850, at *2 (July 27, 1973), the
Comptroller General noted: “The President, his Cabinet, and other high officials
have a duty to inform the public on government policies and, traditionally, high-
ranking officials have utilized government resources to disseminate information
in explanation and defense of those policies.” Clearly the Comptroller General
does not interpret the publicity or propaganda riders as prohibiting the use of ap-
propriated funds for all communications concerning legislation. 56 Comp. Gen.
889, 890 (1977); B-178528, 1978 WL 10850 (C.G. July 27, 1973).9 In other
words, the Comptroller General essentially prohibits communications whose rai-
son d'etre is generating public pressure to influence Congress. Communications

9  We do not believe that either section 1913 or the publicity or propaganda nders impose any requirement of
neutrality or balance in the presentation of the Administration’s views. The Comptroller General has recognized
that whenever an agency’s policies or activities are affected by pending or proposed legislation, “discussion by of-
ficials of that policy or activity will necessarily, either explicitly or by implication, refer to such legislation and will
presumably be either in support of or opposition to it ” 56 Comp. Gen 889, 890 (1977) The Administration may
advocate one side or the other on issues of public policy without violating statutory limits on the use of appropri-
ated funds.

It is true that in two instances GAO considered government publications to constitute propaganda because
they were “oversimplified” and “misleading.” The first case involved a pamphlet distributed by the former Energy
Research and Development Administration ("ERDA”) entitled “Shedding Light on Facts About Nuclear Energy ”
The pamphlet, which had a strong pro-nuclear bias, purportedly had been created as part of an employee motiva-
tional program, but GAO found that ERDA had “printed copies of the pamphlet far in excess of any legitimate pro-
gram needs and inundated the State of California with them in the months preceding a nuclear safeguards initiative
vote m that State.” GAO Manual at 3-140. GAO determined that the pamphlet constituted “propaganda” because
it was “oversimplified and misleading,” and recommended that distribution be halted and remaining copies de-
stroyed 1d GAO did not find, however, that publication of the pamphlet constituted an illegal use of appropriated
funds because it was directed at state rather than federal legislation 1d

The other instance in which GAO objected to publications because they were “oversimplified” also involved
an issue concerning nuclear energy, the Clinch River Breeder Reactor Project. Upon review, GAO found that sev-
eral of the publications were “oversimplified and distorted propaganda and as such questionable for distribution to
the public ” Id Because the publications had been funded with pnvate money, however, the GAO found no viola-
tion of federal law.

We do not believe that these two cases impose any substantial limits on executive branch speech As already
indicated, the Comptroller General has recognized in a published opinion that executive branch officials are not
neutral on questions of public policy and that they must be free to express their views. The Comptroller General’s
unpublished opinions in the nuclear energy cases must be narrowly construed as limited to false or misleading fac-
tual information and notas imposing any general requirement of neutrality or objectivity Any otherapproach would
raise very senous constitutional concerns.
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setting forth an agency’s position on legislation are permissible, however, even
if their natural consequence is to increase the support for this position.10

A corollary to the Comptroller General’s prohibition on grass roots lobbying
is a prohibition on the provision of assistance to private groups engaged in lob-
bying on pending legislation. This is “an outgrowth of the concept that an agency
should not be able to do indirectly that which it cannot do directly.” GAO Man-
ual at 3—141.

There are very few Comptroller General decisions in this area. The GAO Man-
ual, however, states that the publicity or propaganda riders bar

the use of appropriated funds to develop propaganda material to
be given to private lobbying organizations to be used in their ef-
forts to lobby Congress. An important distinction must be made.
There would be nothing wrong with servicing requests for infor-
mation from outside groups, lobbists [sic] included, by providing
such items as stock education materials or position papers from
agency files, since this material would presumably be available in
any event under the Freedom of Information Act. The improper
use of appropriated funds arises when an agency assigns person-
nel or otherwise provides administrative support to prepare ma-
terial not otherwise in existence to be given to a private lobbying
organization.

GAO Manual at 3-141.

This aspect of the Comptroller General’s jurisprudence may be best charac-
terized as a prohibition on active assistance to groups or individuals seeking to
influence legislation. Administration officials may provide such groups only as-
sistance that does not require the expenditure of additional appropriated funds.
In short, the Comptroller General interprets the publicity or propaganda rider con-
cerning pending legislation in much the same way that this office and the Crim-
inal Division have interpreted 18 U.S.C. § 1913.” There are, however, two sig-

10Moreover, the Comptroller General has recognized that the publicity or propaganda nders provide little clear
guidance in distinguishing permissible from prohibited expenditures He has stated:

GAO will rely heavily on the agency’s administrative justification. In other words, the agency gets the

benefit of any legitimate doubt. GAO will override the agency’s determination only where it is clear

that the action was designed to influence Congress in certain precise ways
GAO Manual at 3-134. The Comptroller General does not “override administrative determinations and justifica-
tion of propriety, except where they are so palpably erroneous as to be unreasonable in the face of the prohibiting
statute.” B-178528, 1978 WL 10850, at *2 (C G. July 27, 1973).

1 Although publicity or propaganda riders have received little attention from this office, our conclusions have
not been inconsistent with those of the Comptroller General. In a 1977 opinion we interpreted the nders as speak-
ing to “mass distribution, the use of federal funds to underwrite a dissemination of some magnitude.” Harmon memo
at 5. The conduct that Congress sought to avoid was not routine executive branch lobbying of Congress or of par-
ticular citizen interest groups, but was rather “the unchecked growth of a government public relations arm used to
disseminate agency appeals to the public at large.” Id at 6

In keeping with this understanding, the Harmon memo concluded that the publicity or propaganda rider im-
posed no limitation on “the initial expression of an official’s opinion,” but only upon the “subsequent dissemina-
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nificant differences. The Department of Justice has opined that section 1913 does
not apply at all to the lobbying activities of those officials of the executive branch
whose positions typically and historically entail an active effort to secure public
support for the legislative proposals of their administration, at least to the extent
that those officials engage in the kinds of activities typically and historically en-
gaged in by the occupants of those offices. We have held that this exception to
section 1913 includes the President, his aides and assistants within the Executive
Office of the President, and Cabinet members within their areas of responsibil-
ity. Under our interpretation, these officials would be permitted to use appropri-
ated funds to engage in grass-roots lobbying to the extent that such lobbying has
typically and historically been engaged in by their predecessors. Nothing in the
Comptroller General’s opinions, however, suggests that the GAO recognizes a
comparable exception under the publicity or propaganda rider.

The second major difference is that the publicity or propaganda rider applies
only when legislation is “pending.” The Comptroller General recognizes that this
is athreshold requirement in determining the applicability of the publicity or pro-
paganda rider. GAO Manual at 3-134. This interpretation is supported by acom-
parison of section 109(1), which refers to “pending legislation,” with 18 U.S.C.
§ 1913, which specifically prohibits certain lobbying activities “whether before
or after the introduction of any bill or resolution.”

The final restriction discussed in this memorandum is the prohibition of sec-
tion 109(3) on the use of appropriated funds for “publicity or propaganda pur-
poses not authorized by Congress.” This subsection was added in an amendment
offered by Senator Kerry, who explained that his amendment was motivated by
a particular abuse:

During the Iran hearings, we learned of money that was being
illegally spent by the State Department on propaganda efforts with
respect to the whole issue of Central America. It was agreed by
the members of the Foreign Relations Committee that there should
be some criminal penalties attached to that and not merely a pro-
hibition as to that activity.12

(.. . continued)

tion by the Government of those views when they no longer qualify as a news event, e.g., the mass mailing of un-
solicited copies of an official’s speech urging support of particular legislation.” Id The memo cautioned, however,
that the circumstances of a particular dissemination may bring otherwise inoffensive speech within the prohibition
of the publicity or propaganda rider. As the memo noted: “[ejxtensive campaigns in support of administration pro-
posals may... become so excessive as to amount to forbidden overreaching by the Executive Branch Under some
circumstances, therefore, expression that is ordinarily outside the scope of the nder may well nse to the level of
propaganda.” Id. at n.14.

The same opinion noted two further limitations derived from the publicity or propaganda rider. First, the nder
prohibits grass-roots lobbying. “An explicit or implicit call for citizens to contact their Congressional representa-
tives with their views involves a clearly forbidden effort in the nature of propaganda to influence legislation ™ Id
at 7. Finally, the memo suggested that “partisan expressions” were also “suspect,” although it recognized that the
rider did not prohibit taking a stand on a controversial issue
Id
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133 Cong. Rec. 26,496 (1987).

Although Senator Kerry did not specify what he meant by “money that was be-
ing illegally spent by the State Department on propaganda efforts with respect to
the whole issue of Central America,” it appears that he was referring to the self-de-
scribed “white propaganda” operation conducted by the State Department’s Of-
fice of Public Diplomacy forLatin Americaand the Caribbean (“S/LPD”). The Re-
port of the Congressional Committees Investigating the Iran-Contra Affair
describes the “public diplomacy” efforts of S/LPD as “public relations-lobbying,
all at taxpayers’ expense.” H.R. Rep. No. 433 (S. Rep. No. 216), 100th Cong., 1st
Sess. 34 (1987). The report also quotes with apparent approval the Comptroller
General’s conclusion that the “white propaganda” efforts violated the restriction
prohibiting the use of federal funds for publicity or propaganda purposes not au-
thorized by Congress. Id. (quoting 66 Comp. Gen. 707 (1987)).

In his report the Comptroller General evaluated the legality of certain activi-
ties of the Office for Public Diplomacy. These activities included “arrang[ing]
for the publication of articles which purportedly had been prepared by, and re-
flected the views of, persons not associated with the government but which, in
fact, had been prepared at the request of government officials and partially or
wholly paid for with government funds.” 66 Comp. Gen. at 708. S/LPD also used
a “cut-out” to arrange visits to various news media by a Nicaraguan opposition
leader. Id. at 709. The Comptroller General found that these activities were “be-
yond the range of acceptable agency public information activities because the ar-
ticles prepared in whole or part by S/LPD staff as the ostensible position of per-
sons not associated with the government and the media visits arranged by S/LPD
were misleading as to theirorigin and reasonably constituted ‘propaganda’ within
the common understanding of that term.” 1d. Such activities therefore violated
the rider of the Department of State appropriation act in effect at that time that
prohibited “publicity or propaganda... not authorized by Congress.”13

The prohibition in subsection (3) on the use of appropriated funds for “pub-
licity or propaganda purposes not authorized by Congress” would thus appear to

12 In addition to adding the prohibition on use of appropriated funds for publicity or propaganda purposes not
authorized by Congress, Senator Kerry’samendment also provided criminal penalties of up to one year’s impris-
onment and/or a fine of up to $1000, as well as removal from office. 133 Cong. Rec. 26,496 (1987). The House bill
did not contain a publicity or propaganda provision. At the conference, the two houses agreed to Senator Kerry’s
version, but without the cnminal and employment penalties. 133 Cong. Rec. 35,491 (1987).

13The application of such publicity or propaganda nders to covert propaganda activities apparently originated
in an opinion in October 1986 regarding the Small Busmess Administration. At that time the Administration was
proposing to transfer the SBA to the Department of Commerce and to eliminate SBA’s finance and investment pro-
grams and some management assistance activities. SBA prepared a substantial amount of public information ma-
terial explaining and generally supporting the proposed changes. These included a pamphlet entitled "The Future
of SBA,” suggested editorials, and suggested “letters to the editor.” The Comptroller General found no problem
with most of the material, but noted he had “senous difficulties with SBA’s distnbution of ‘suggested editorials’
supporting the Administration’s reorganization plan. The editonals, prepared by SBA for publication as the osten-
sible editonal position of the recipient newspapers, are misleading as to their origin and reasonably constitute ‘pro-
paganda* within the common understanding o f that term." B-223098.2,1986 WL 64325, at *6 (C.G. Oct. 10,1986).
The Comptroller General concluded that [tihe SBA ‘suggested editorials’are beyond the range ofacceptable agency
public information activities and, accordingly, violate the ‘publicity and propaganda’ prohibition of section 601.”
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embody the view expressed in the Comptroller General’s September 30, 1987,
opinion that “covert propaganda activities of an agency” are an illegal use of ap-
propriated funds.}4

C. Application 0f18 U.S.C. § 1913 and Section 109 of the Foreign Relations
Authorization Act to Lobbying Activities on Behalfofthe INF Treaty and
Contra Aid

1) INF Treaty

For the reasons set forth in our December 31, 1987, memorandum, we do not
believe that the Senate’s advice and consent to the ratification of a treaty consti-
tutes “legislation.” Although that memorandum discussed legislation within the
context of 18 U.S.C. 8 1913, we believe that it has the same meaning when used
in the rider prohibiting the use of appropriated funds to influence pending legis-
lation. Because we do not believe that the advice and consent of the Senate con-
stitutes legislation, the publicity or propaganda rider of section 109(1) would be
inapplicable to lobbying efforts in support of the INF Treaty. Accordingly, we
conclude that neither the grass-roots lobbying restriction nor the prohibition on
assistance to private lobbying groups would apply to your efforts in support of
the INF Treaty.

It is clear, however, that the rider prohibiting covert propaganda activities
would apply to ratification of the INF Treaty. The legislative history of section
109(3) implies Congressional approval of the Comptroller General’s view, enun-
ciated in his September 30,1987, opinion, that the “not authorized by Congress”
version of the publicity or propaganda rider prohibits covert propaganda activi-
ties. Accordingly, the Administration may not covertly communicate its support
of the INF Treaty in the guise of a private group or individual.

2) Contra Aid

According to the Comptroller General, the legal restrictions of section 109(1)
on lobbying in support of aid to the Contras depend on whether the lobbying oc-
curs before or after legislation reflecting the Administration’s position is intro-
duced in Congress. In the absence of such pending legislation, section 109(1) is
simply inapplicable to lobbying efforts. Moreover, under the Department’s long-
standing interpretation of section 1913, that provision would not restrict grass-
roots activities of the President, his aides within the Executive Office of the Pres-
ident, or Cabinet members within their areas of responsibility. Accordingly, the

14 B-229069, 1987 WL 95776, at *3 (C.G. Sept. 30, 1987). The Comptroller General has also consistently
terpreted earlier riders prohibiting “publicity or propaganda... not authorized by Congress” as prohibiting agency
“self-aggrandizement” or “puffery,” i.e., “publicity of a nature tending to emphasize the importance of the agency
or activity in question.” 31 Comp. Gen. 311,313 (1952). It seems clear that this prohibition would not be applica-
ble to any of your contemplated activities.
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only restriction on Administration lobbying activities in the period preceding in-
troduction of an Administration-backed bill derives from section 109(3), which
prohibits covert attempts to mold opinion through the undisclosed use of third
parties.

After an Administration-backed bill is introduced, however, section 109(1)
would be applicable. Under the Comptroller General’s interpretation, this provi-
sion would restrict Administration officials, including those in the Executive Of-
fice of the President, from engaging in grass-roots lobbying. It would not, how-
ever, restrict Administration officials from engaging in public informational
activities such as writing speeches or letters in the areas of their official respon-
sibility or briefing opinion leaders, even if the natural consequence of such ac-
tivities is to increase public support for the President’s position on legislation aid-
ing the Contras.

According to the decisions of the Comptroller General in this area, the legal-
ity of providing assistance to private groups that support Contra aid will depend
on whether the assistance requires the use of appropriated funds in excess of what
would otherwise be expended. Accordingly, the Administration can make avail-
able to private groups, upon request, printed materials that explain and justify the
Administration’s position on Contra aid. These materials must be items that were
created in the normal course of business and not specifically produced for use by
these private groups.

We also believe that the Administration may respond to media requests for
“op-ed pieces” or interviews by referring the media to supporters in the private
sector, because such responses would not involve additional use of appropriated
funds. It would be unwise, however, for the Administration to solicit the media
to print articles by or interviews with anyone not serving in the government. And,
of course, the Administration cannot assist in the preparation of any articles or
statements by private sector supporters, other than through the provision of in-
formational materials as described in the preceding paragraph.

Charles J. Cooper
Assistant Attorney General
Office ofLegal Counsel
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Constitutionality of Amended Version of the Indian Land
Consolidation Act

As amended, the Indian Land Consolidation Act should survive a constitutional challenge under the
Takings Clause of the Fifth Amendment because it does not completely abolish both descent and
devise of Indian trust lands.

Consistent with the Due Process Clause, the amended Act may be applied only to those allottees given
a “reasonable opportunity” to arrange their affairs to avoid escheat.

March 4, 1988

Memorandum O pinion for the Solicitor

Department of the Interior

You have requested the opinion of this Office on the constitutionality of 25
U.S.C. § 2206, the “escheat” provision of the Indian Land Consolidation Act of
1983, Pub. L. No. 977459, § 207,96 Stat. 2515,2519, as amended by Pub. L. No.
98-608, § 1(4), 98 Stat. 3171,3172 (1984). Amended section 2206 prohibits in-
testate descent of certain fractional interests in allotment lands and limits testa-
mentary devise ofthose interests to persons who already own an interest in the same
land. Section 2206 further provides that the fractional interests of owners of allot-
ted lands who died intestate or who attempted to devise their interest to persons
who did not already hold an interest in the land escheat to the tribe that has juris-
diction over the land. Although the issue is not free from doubt, we believe that the
restrictions that section 2206 imposes on the possibility of descent and devise will
withstand a challenge under the Takings Clause of the Fifth Amendment. We also
conclude, however, that due process requires that the escheat provisions of section
2206 be applied only against landowners who had a reasonable opportunity to
arrange their affairs to avoid forfeiture of their interests.

Background

Current section 2206 is an amended version of section 207 of the Indian Land
Consolidation Act of 1983, Pub. L. No. 97-459, 96 Stat. at 2519. As originally
enacted, section 207 provided that:

No undivided fractional interest in any tract of trust or restricted
land within atribe’s reservation or otherwise subjected to a tribe’s
jurisdiction shall [descend] by intestacy or devise but shall escheat
to that tribe if such interest represents 2 per centum or less of the
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total acreage in such tract and has earned to its owner less than
$100 in the preceding year before it is due to escheat.

InHodel v. Irving, 481 U.S. 704 (1987), the Supreme Courtinvalidated original
section 207. The majority of the Court, in an opinion by Justice O ’Connor, held
that the complete abrogation of the right to dispose of property at death by descent
or devise constituted an uncompensated taking in violation of the Just Compensa-
tion Clause of the Fifth Amendment. Justice Stevens, writing for himselfand Jus-
tice White, agreed that section 207 was unconstitutional, but on the ground that the
statute effected a denial of property without due process of law because it did not
afford holders of fractional interests “areasonable opportunity to make inter vivos
dispositions that will avoid the consequences” of the law. Id. at 726.

Congress amended section 207 to make three changes in the statute.1The first
concerns the definition of fractional interests covered by the law. Where old sec-
tion 207 applied to fractional interests of 2% or less of a tract that earned $100
or less in the year prior to escheat (i.e., the year prior to the death of the allottee),
the new version applies to fractional interests of 2% or less that are “incapable
of earning $100 in any one of the five years from the date of decendent’s death.”
25 U.S.C. § 2206(a). The fact that the fractional interest earned “less than $100
in any one of the five years before the decedent’s death ... [constitutes] a rebut-
table presumption that such interest is incapable of earning $100 in any one of
the five years following the death of the decedent.” Id. This change was made to
prevent the escheat of valuable land that had, because of temporary market con-
ditions, failed to earn $100 in the year preceding the allottee’s death.

The second change made by the 1984 amendments was the elimination of the
total ban on dispositions of covered interests by testamentary devise. The statute
now permits disposition by devise of a covered interest “to any other owner of
an undivided fractional interest in such parcel or tract.” 25 U.S.C. § 2206(b). Fi-
nally, the statute provides that its escheat provisions may be superseded by tribal
law, subject to the approval of the Secretary of the Interior. The Secretary may
not, however, approve any alternative tribal scheme “that fails to accomplish the
purpose of preventing further descent or fractionation of such escheatable inter-
ests.” 25 U.S.C. § 2206(c).

The critical difference between the current statute and its predecessor is that
the former does permit some testamentary disposition of fractional interests.2The

1The amendment occurred after the escheat of the interests involved in Hodel v Irving, but before appellate re-
view of the resulting lawsuit The Eighth Circuit declared that both the original and amended versions of the statute
were unconstitutional Irving v Clark, 758 F.2d 1260, 1261 n.l, 1269 (8th Cir 1985). The Supreme Court dis-
missed the latter “declaration” as “at best, dicta,” and explicitly declined to rule on the constitutionality of the
amended statute. Hodel v. Irving, 481 (JS.at 710 n.I.

2 We believe that only the second change, the relaxation of the ban on descent or devise of fractional interests,
is significant for purposes of constitutional analysis. The narrowing of the definition of interests subject to escheat
under the act has no bearing on the constitutionality of the escheat of interests that are covered. Similarly, the in-
vitation to enact alternative procedures under superseding tribal law gives no greater legitimacy to the statutorily
prescribed procedures applicable if the invitation is refused, particularly since no individual allottee has the au-
thority to require the tnbe to accept the invitation.
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allottee’sright to transfer property at death is therefore not wholly destroyed. The
amended statute does not, however, provide any grace period for allottees to make
inter vivos dispositions to avoid escheat of their interests. Accordingly, two con-
stitutional issues are presented by the amended statute; first, whether the limited
right to transfer that remains is sufficient to render the statute a permissible reg-
ulation rather than an impermissible taking, and second, whether the absence of
a grace period makes the escheat of a covered interest a deprivation of property
without due process of law.

Analysis

The Court in Hodel v. Irving condemned original section 207 because it com-
pletely abolished “both descent and devise of these property interests even when
the passing of the property to the heir might result in consolidation of property.”
481 U.S. at 718. Although recognizing Congress’ “broad authority to regulate
the descent and devise of Indian trust lands,” id. at 712, and even though con-
ceding the legitimacy of the government’s purpose in seeking consolidation of
these small interests, id., the Court held that the “total abrogation” of any possi-
bility ofdescent or devise of covered interests constituted an unlawful taking. 1d.
at 717.

The Court’s opinion, however, includes important dicta suggesting that the
United States retains broad power to restrict descent and devise of such Indian
lands in a manner not dissimilar to the restriction at issue here. The opinion ac-
knowledges the “long line of cases recognizing the States’, and where appropri-
ate, the United States’, broad authority to adjust the rules governing the descent
and devise of property without implicating the guarantees of the Just Compen-
sation Clause.” Id. It then explicitly states that some limitations on an allottee’s
ability to transfer his fractional interest at death would be constitutional. “Surely
it is permissible for the United States to prevent the owners ofsuch interestsfrom
further subdividing them amongfuture heirs on pain ofescheat.”Id. at 718 (em-
phasis added). What the Court could not countenance, what made “[t]he differ-
ence in this case,” was “the fact that both descent and devise are completely abol-
ished.” Id. at 717.

Amended section 2206 does not suffer from this critical defect. It does elimi-
nate descent of covered interests by intestate succession, and it restricts devise
of such interests to other holders of fractional interests in the same tract. This pro-
vision obviously limits an allottee’s ability to choose his devisee, since only de-
vises to other holders of interests in the property are permitted. But the Court has
already indicated that limiting the allottee’s choice by requiring the transfer of
his entire interestto asingle devisee, as opposed to subdividing the interestamong
several devisees, would “[s]urely ... [be] permissible.” Id. at 718. Moreover, the
Court’s opinion recognized that “[t]he Government has considerable latitude in
regulating property rights in ways that may adversely affect the owners,” id. at
713, and cited with approval the case of Keystone Bituminous Coal Ass'n v.
DeBenedictis, 480 U.S. 470 (1987), in which the Court reaffirmed the principle
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that “ [w]here an owner possesses a full ‘bundle’ of property rights, the destruc-
tion of one ‘strand’ of the bundle is not a taking.”’Id. at 497 (quoting Andrus v.
Allard, 444 U.S. 51, 65-66 (1979)).

Amended section 207 admittedly would preclude, absent some inter vivos
transaction, transfers by devise from one generation to the next. It is not uncom-
mon, however, for the law to limit a testator’s ability to transfer property to the
next generation. The rule against perpetuities and the statutes providing for a
forced share for a surviving spouse are obvious examples of legal rules that re-
strict a testator’s ability to transfer property to his descendants. The spouse’s elec-
tive share statutes typically require that one-third to one-half of the estate be left
to the surviving spouse.3 By contrast, the interests at stake here, which range in
size from modest to infinitesimal, will typically constitute a much smaller por-
tion of an allottee’s estate. We believe, therefore, that the escheat provisions of
the amended statute would not be unconstitutional under the majority’s takings
analysis in Hodel.

We do not have the same confidence with respect to the due process issue. As
noted earlier, Justice Stevens found original section 207 unconstitutional because
it did not allow allottees whose interests would be subject to escheat sufficient
opportunity to make inter vivos arrangements to avoid the effects of the statute.
The plaintiffs’ decedents in the three cases decided by Hodel died between two
and five months after the effective date of the Indian Land Consolidation Act.
Justice Stevens concluded that the statute unconstitutionally deprived plaintiffs’
decedents of their property without due process of law because they were not af-
forded “a reasonable grace period ... to put their affairs in order.” 481 U.S. at
733.

Justice Stevens’ concurrence is particularly important because he wrote the
majority opinion in Texaco, Inc. v. Short, 454 U.S. 516 (1982), the leading
Supreme Court case on due process limitations on forfeiture statutes. Texaco in-
volved the constitutionality ofan Indiana statute that provided that mineral rights
that were unused for a period of twenty years would be extinguished and revert
to the owner of the surface estate, unless the owner of the rights filed a statement
of claim prior to the end of the twenty year period. The statute contained a two-
year grace period in which owners of interests subject to forfeiture at the time the
statute took effect could file a statement of claim and retain their rights.

The statute’s constitutionality was challenged by owners of mineral rights that
were unused for twenty years or more at the time the statute took effect and who
failed to file statements of claim within the two-year grace period. The owners
of the lapsed interests claimed that they had been deprived of their property with-
out due process of law, because they had not received notice of the imminent
lapse of their interests. The Court, by a 5 to 4 margin, rejected this claim, hold-
ing thatto initiate a new legislative scheme that adversely affected property rights,

3 We recognize that these laws do not operate under pain of escheat and thus may be distinguishable from the
statute at issue here. The Irving Court, however, specifically stated that restrictions may be enforced “on pain of
escheat.” 481 U.S.at718.
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a state “need do nothing more than enact and publish the law, and afford the cit-
izenry a reasonable opportunity tofamiliarize itself with its terms and to com-
ply.” 454 U.S. at 532 (emphasis added).4

The amended version of section 2206 does nothing to provide a grace period
that will afford the owner of the lands at issue “a reasonable opportunity to fa-
miliarize itself with its terms and to comply,” since technically the amended
statute was effective upon enactment. We believe, therefore, that applying the
standard of Texaco, the Supreme Court would hold that escheat of a property in-
terest without affording the owner any opportunity to avoid the forfeiture would
violate the Due Process Clause.5 Accordingly, we believe it likely that the
Supreme Court would find that amended section 2206 effects an unconstitutional
deprivation of property without due process of law as applied to any allottee who
did not have a reasonable opportunity to arrange his affairs to avoid forfeiture of
his interest.

We understand that final disposition of escheatable interests belonging to al-
lottees who have died since enactment of the amended statute has been stayed
pending the opinion of this Office. Your Department has also taken steps to ad-
vise Indian landowners subject to section 2206 of its provisions and effects. These
steps have varied from agency to agency, but have included such measures as
written notices sent to all landowners, written notices sent to all tribes, public
meetings to explain the law, publication of articles in local newspapers, and oral
notice to landowners who visited agency offices. Some agencies have provided
comprehensive information to all individual landowners, while other agencies
appear to have taken no action whatever.

The Supreme Court has not specified what constitutes a “reasonable opportu-
nity” for those affected to familiarize themselves with law and avoid forfeiture.
In the Texaco case, a two-year grace period was deemed sufficient, even though
there was no effort by the state to bring the forfeiture law to the attention of the
owners of affected mineral interests. On the other hand, plaintiffs’ decedents in
Hodel v. Irving died between two and five months after the enactment of origi-
nal section 2206. Justices Stevens and White concluded that they had not had
“anything approaching a reasonable opportunity to arrange for the consolidation
of their respective fractional interests with those of other owners.” 481 U.S. at
732-33.

4 The four dissenting justices argued that the unusual nature of the Indiana statute required more than simple
publication and a reasonable grace period. See Texaco, 454 U S at 542 (Brennan, J. dissenting) They would have
required individual notice and an opportunity to cure before any mineral rights could be forfeited.

5We are fortified in this conclusion by considering the votes of individual justices in Hodel v. Irving. Justices
Stevens and White voted to stnke down the onginal section 2206 because it lacked a grace period and would pre-
sumably find the same omission in the amended version equally objectionable. We assume that the dissenters in
Texaco (Justices Brennan, White, Marshall, and Powell), who argued in that case that due process required both a
reasonable grace period and individual notice of the impending forfeiture, would share that view With Justice Pow-
ell’s retirement, there are four sitting justices who have already expressed views strongly indicating amended sec-
tion 2206 is unconstitutional. We have no reason to believe that the other members of the Texaco majority who
voted to uphold the Indiana statute containing a two-year grace period on the ground that such a period provided
those affected a reasonable opportunity to comply with the law would uphold amended section 2206, which con-
tains no grace period whatever.
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Although the lack of Supreme Court and lower court authority defining what
constitutes “a reasonable opportunity” makes this standard difficult to apply,
common sense suggests that there is an inverse relationship between the gov-
ernment’s efforts to publicize a forfeiture statute and the length of time consti-
tutionally required for the grace period. In other words, if the government sim-
ply publishes a forfeiture statute in the normal manner and relies on word of
mouth to spread the news, alonger grace period may well be required than if the
government makes extraordinary efforts to bring the statute to the attention of af-
fected persons.

In the instant case, the efforts by the Department of the Interior to bring
amended section 2206 to the attention of affected Indian landowners have var-
ied widely. Because your Department is much better able than we to determine
the effectiveness of its notification efforts, we believe you are in a better posi-
tion to determine when affected landowners have been afforded a “reasonable
opportunity” to adjust their affairs.6

Conclusion

The very nature of the Court’s takings jurisprudence, which requires an “es-
sentially ad hoc” analysis of factors “such as the economic impact of the regula-
tion, its interference with reasonable investment backed expectations, and the
character of the governmental action,” Kaiser Aetna v. United States, 444 U.S.
164, 175 (1979), quoted inHodel v. Irving, 481 U.S. 704,714 (1987), precludes
certainty in resolving the question posed by your letter. It is true that amended
section 2206 provides allottees only slightly greater opportunities to transfer their
property at death than did the original version condemned in Hodel. Neverthe-
less, we believe that the crux of the Court’s objection to the original statute, the
total elimination of any transfer by descent or devise, has been eliminated. In
view of Congress’ broad authority to regulate the transfer of Indian lands, and
the Court’s acknowledgment of the seriousness of the fractionation problem, we
believe amended section 2206 would survive constitutional challenge under the
Takings Clause. We believe, however, that in order to comply with the require-
ments of the Due Process Clause, application of the statute must be limited to
those allottees who had an adequate opportunity to adjust their affairs to avoid
forfeiture of their interests.

John O. McG innis
Deputy Assistant Attorney General
Office of Legal Counsel

6 For whatever assistance it may be, however, we offer one observation. The amendment of section 2206 was
enacted on October 30, 1984, and took effect immediately. The first step by the Department of the Interior in pub-
licizing the new statute appears to have been a directive sent by the Deputy to the Assistant Secretary-Indian Af-
fairs (Operations) to all Area Directors on January 25, 1985, advising that “Area Offices and Agencies are urged
to provide all Indian landowners under theirjurisdiction with notice of [section 2206°s] effects.” See Memorandum
from the Acting Deputy to the Assistant Secretary-Indian Affairs (Trust and Economic Development) to all Area
Directors (June 9, 1987) Thus those agencies that took any steps at all to notify their clients of the law did so no
earlier than February 1985. We suggest that a reasonable grace period may therefore have to extend several months
from February 1985.
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Statute Limiting the President’s Authority to Supervise the
Director of the Centers for Disease Control in the Distribution of an
AIDS Pamphlet

Statutory provision requiring the Director of the Centers for Disease Control to distribute an AIDS
information pamphlet to the public “without necessary clearance of the content by any official,
organization or office” violates the separation of powers by unconstitutionally infringing upon the
President’s authority to supervise the executive branch.

March 11, 1988
Memorandum O pinion for the Counsel to the President

This memorandum responds to your request that this Office comment on the
constitutionality of a provision found in H.J. Res. 395 (the fiscal 1988 Continu-
ing Resolution), which purports to require the Director of the Centers for Dis-
ease Control (“CDC”) to arrange for the mass mailing of AIDS information fliers,
free from any executive branch supervision. For the reasons set forth below, we
believe that this provision violates the separation of powers by unconstitution-
ally infringing upon the President’s authority to supervise the executive branch.1

l. Background

The provision in question is found at page 22 of the “Departments of Labor,
Health and Human Services, and Education, and Related Agencies Appropria-
tion Act,” one of the appropriations measures subsumed within H.J. Res. 395.
That provision requires “[t]hat the Director [of the CDC] shall cause to be dis-
tributed without necessary clearance ofthe content by any official, organization
or office, an AIDS mailer to every American household by June 30,1988, as ap-
proved and funded by the Congress in Public Law 100-71” (emphasis added).2

1This memorandum is confined to the constitutional illegitimacy of this provision’s restriction on the Presi-
dent’s exercise of his supervisory powers. Accordingly, this memorandum does not address the constitutionality of
the provision’s establishment of a June 30, 1988, deadline for the mailing of AIDS fliers. See text of provision, in-
fra, main text.

2The provision’s legislative history suggests that congressional concern over White House delays in authoriz-
ing the mailing of AIDS fliers by the CDC led to passage of the provision under scrutiny in this memorandum. The
Senate Appropriations Committee Report accompanying the fiscal 1988 Departments of Labor, Health and Human
Services, and Education and Related Agencies Appropriations Bill stated* “The Committee is greatly concerned
that the $20,000,000 provided by the Committee in the 1987 supplemental for an every-household mailing has been
delayed by the White House The Committee believes that this is an important initiative as recommended by the
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The CDC is a subordinate executive branch agency within the Public Health
Service of the Department of Health and Human Services (“HHS”).30n its face,
the language highlighted above (“shall cause to be distributed without... clear-
ance of the content by any official™) appears to preclude the President and his
subordinates from overseeing the CDC 'sdetermination ofthe contentofthe AIDS
mailer. This language thus prevents the President, either directly or through his
subordinates, from supervising a subordinate executive branch official (the CDC
Director) in the conduct of certain of his duties (viz., the dissemination of spec-
ified AIDS-related information to the public), trenching upon the President’s ex-
clusive constitutional authority to supervise the executive branch. See U.S. Const,
art. Il, § 1,cl. 1(“The executive Power shall be vested in a President of the United
States of America.”).4

I1. Discussion
A. The Nature ofthe Unitary Executive

As head of a unitary executive, the President controls all subordinate officers
within the executive branch. The Constitution vests in the President of the United
States “The executive Power,” which means the whole executive power. Because
no one individual could personally carry out all executive functions, the Presi-
dentdelegates many of these functions to his subordinates in the executive branch.
But because the Constitution vests this power in him alone, it follows that he is
solely responsible for supervising and directing the activities of his subordinates
in carrying out executive functions. Any attempt by Congress to constrain the
President’s authority to supervise and direct his subordinates in this respect, vi-
olates the Constitution.

2(. .continued)
CDC and the Department [of Health and Human Services], and bill language has been included mandating this
mailing by February 15, 1988.” S. Rep No 189, 100th Cong., 1st Sess. 70 (1987). (The mailing deadline date was
changed to June 30,1988, in the final Continuing Resolution.) Reflecting this concern, the amended version of the
Labor and Related Agencies Appropriations Bill, reported by the Appropriations Committee and debated by the
full Senate on October 13,1987, contained language requiring CDC to distribute AIDS mailers “without necessary
clearance of the content by any official, organization or office.” See 133 Cong Rec. 27,372 (1987).

3The CDC was established by the Secretary of HHS pursuant to his authority under section 301 of the Act of
July 1, 1944, as amended, 58 Stat. 691 (1944) (codified at 42 U.S.C § 241). That section authorizes the Secretary
of HHS to “conduct in the [Public Health] Service ... research, investigations, experiments, demonstrations, and
studies relating to the causes, diagnosis, treatment, control, and prevention of physical and mental diseases and im-
pairments of man.” 42 U.S.C § 241(a). The CDC was organized as the “Communicable Disease Center” in the
1950s, and redesignated the CDC in 1970. See 35 Fed. Reg 10,797 (1970). The CDC was given full “agency sta-
tus”in 1973. See 38 Fed. Reg. 18,261(1973). The CDC was reorganized in 1980. See 45 Fed. Reg. 67,772 (1980).

4Since the provision in question, on its face, precludes supervision of the CDC Director “by any official, orga-
nization or office,” the question arises whether the President himself is an “official, organization or office” within
the meaning ofthe statute. Even assuming that the President himself is deemed to be neither an “official” (a strained
interpretation, since the President certainly exercises “official” functions m carrying out his duties, such as the duty
to “lake Care that the Laws be faithfully executed”) nor an “organization” nor an “office,” the provision at issue is
constitutionally impermissible, in that it effectively eviscerates the President’s ability to supervise a subordinate
executive branch agency, the CDC. Since even under this construction the terms “official,” “organization,” and “of-
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B. Evidence of Original Intent

Evidence of the framers’ original intent demonstrates that the Constitution was
designed to vest the whole executive power in the President.5 The framers pur-
posefully chose a unitary executive approach over a more traditional alternative.
Influenced by the British model, in which ministers were held responsible for the
acts of an unimpeachable monarch, most of the original states inhibited their gov-
ernors’ power by forcing them to act through, or in cooperation with, some form
of privy council or constitutional cabinet. See The Federalist No. 70 (Alexander
Hamilton) (Clinton Rossitered., 1961) (“The Federalist”). This device was care-
fully considered and deliberately rejected by the Federal Convention. The ques-
tion of the proper disposition of the executive power in the new Constitution pro-
voked a lengthy explication in several numbers of the The Federalist.

The two main reasons for adopting a truly unitary executive in the new Con-
stitution were complementary and mutually reinforcing. On the one hand, unity
obviously promotes dispatch and decisiveness, which is of far greater importance
in the executive than in either of the other branches. As Hamilton pointed out:

In the legislature, promptitude of decision is oftener an evil than
a benefit. The differences of opinion, and the jarring of parties in
that department of the government, though they may sometimes
obstruct salutary plans, yet often promote deliberation and cir-
cumspection, and serve to check excesses in the majority.... But
no favorable circumstances palliate or atone for the disadvantages
of dissention in the executive department. ... They serve to em-
barrass and weaken the execution of the plan or measure to which
they relate, from the first step to the final conclusion of it.

4 (... continued)
flee” certainly encompass all officers of the executive branch other than the President, the President would be pre-
cluded from assigning supervision of the CDC’s AIDS mailer activities to any of his subordinates Wholly apart
from the fact that limitations on the President’s time would prevent him personally from overseeing the CDC’s
AIDS-related functions, such a preclusion would intolerably denude the President of his constitutional prerogative
to establish the means by which his supervisory authonty is to be exercised As this Office has opined, the mere
fact that Congress places particular executive functions in specified executive branch agencies does not preclude
the President from exercising general supervisory authority with regard to those functions through his agents, such
as the Office of Management and Budget See Proposed Executive Order Entitled "Federal Regulation”, 5 Op
O L.C. 59, 63-64 (1981). Yet the statutory provision at issue would bar him from assigning supervision of the
CDC’s AIDS mailer to any other individual or entity within the executive branch. (For example, even assuming the
President himself is not covered by this statute, he could not assign supervision of the CDC’s AIDS mailer activi-
ties to his subordinates within the White House Office, since the term “office” would appear to apply to that entity.
Buttressing this conclusion is the fact that the Senate’s concern about “White House delays” {see supra note 2) ap-
parently prompted adoption of the statutory provision under scrutiny.) In sum, even if the President is not person-
ally covered, the effective result of this statutory provision would be an infringement on the President’s supervi-
sory authonty vis-a-vis CDC’s AIDS mailer activities.

50ur discussion of the Framers’ original intent with respect to the unitary executive does not purport to be ex-
haustive, but illustrative. For a fuller discussion of the issue, see Myers v United States, 272 U.S. 52 (1926).
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The Federalist No. 70, at 426-27 (Alexander Hamilton). Even more important in
Hamilton’s view, however, unity in the executive promotes accountability, which
is the necessary flip side of decisiveness. As Hamilton pointed out, the more that
the executive power is watered down and distributed among various persons, the
easier it is for everyone concerned to avoid the blame for bad actions taken or for
desirable actions left undone.

At the Pennsylvania ratifying convention, James Wilson offered the same view
of the advantages of a unitary executive:

The next good quality that | remark is, that the executive author-
ity is one. . .. The executive power is better to be trusted when it
has no screen. ... We secure vigor. We well know what numer-
ous executives are. We know there is neither vigor, decision, nor
responsibility, in them. Add to all this, that officer is placed high,
and is possessed of power far from being contemptible, yet not a
single privilege is annexed to his character; far from being above
the laws, he is amenable to them in his private character as a cit-
izen, and in his public character by impeachment.

2 Elliot’s Debates 480.

The Framers were under no illusions that vesting the executive power in a sin-
gle person would suffice to accomplish the goals they had in mind when they
chose a unitary executive. They believed that the nature of popular government
is such that legislative tyranny is the danger most to be feared: as Madison noted,
legislatures inevitably seek to draw “all power into [their] impetuous vortex.”
The Federalist No. 48, at 309 (James Madison). Alexander Hamilton explained
this tendency as follows: “The representatives of the people, in a popular as-
sembly, seem sometimes to fancy that they are the people themselves, and be-
tray strong symptoms of impatience and disgust at the least sign of opposition
from any other quarter; as if the exercise of its rights, by either the executive or
judiciary, were a breach of their privilege and an outrage to their dignity.” The
Federalist No. 71, at 433.

The constitutional remedies for what Madison called “this inconveniency”
(The Federalist No. 51, at 322) (James Madison) included the devices of bicam-
eralism and the presidential veto. But human nature being what it is, the framers
anticipated that the legislature would inevitably seek and find new devices for
encroaching on the other branches and for trying to make those other branches
its servants. The only way to prevent this from happening was to arm the Presi-
dent and encourage him to fight against it:

[T]he great security against a gradual concentration of the sev-

eral powers in the same department consists in giving to those who
administer each department the necessary constitutional means
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and personal motives to resist encroachments of the others. . . .
Ambition must be made to counteract ambition.

The Federalist No. 51, at 321-322 (James Madison) (emphasis added). See also
INSv. Chadha, 462 U.S. 919,951 (1983) (“The hydraulic pressure inherent within
each of the separate Branches to exceed the outer limits of its power, even to ac-
complish desirable objectives, must be resisted.”).

The fundamental need for the President to have firm control over the conduct
of his executive branch subordinates was recognized by the First Congress when
it debated whether he had the inherent power to remove those subordinates from
office. In the course of an extended debate in the House of Representatives, nu-
merous Congressmen articulated the reasons for leaving the President the means
of remaining master in his own house. See 1 Annals of Cong. 462-584 (1789).
For example, James Madison said:

Vest [the power of removal] in the Senate jointly with the Presi-
dent, and you abolish at once that great principle of unity and re-
sponsibility in the Executive department . ... If the President
should possess alone the power of removal from office, those who
are employed in the execution of the law will be in their proper
situation, and the chain of dependence be preserved___ The pow-
ers relative to offices are partly Legislative and partly Executive.
The Legislature creates the office, defines the powers, limits its
duration, and annexes a compensation. This done, the Legislative
power ceases.

Id. at 499,581-82 (emphasis added). Mr. Boudinot of New Jersey described what
would happen if the President could not unilaterally dismiss his subordinates:

[W1]hat a situation is the President then in, surrounded by officers
with whom, by his situation, he is compelled to act, but in whom
he can have no confidence, reversing the privilege given him by
the Constitution, to prevent his having officers imposed upon him
who do not meet his approbation?

Id. at 469 (emphasis added). Mr. Sedgwick of Massachusetts said:

Shall a man ... be saddled upon the President, who has been ap-
pointed for no other purpose but to aid the President in perform-
ing certain duties? ... If he is, where is the responsibility? Are
you to look for it in the President, who has no control over the of-
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ficer, no power to remove him if he acts unfeelingly or unfaith-
fully?6

Id. at 522-23.

In short, the Framers believed that the President should enjoy exclusive au-
thority to supervise his subordinates in carrying out executive functions, free from
interference by the other branches.

C. Case Law Precedents

Supreme Courtjurisprudence supports the proposition that the President should
enjoy full power to supervise his subordinates in carrying out executive branch
functions. For example, in Marbury v. Madison, 5 U.S. (1 Cranch) 137, 165-66
(1803), Chief Justice Marshall stated:

By the Constitution of the United States, the President is in-
vested with certain important political powers, in the exercise of
which he is to use his own discretion, and is accountable only to
his country in his political character, and to his own conscience.
To aid him in the performance of these duties, he is authorized to
appoint certain officers, who act by his authority and in confor-
mity with his orders.

In such cases, their acts are his acts; and whatever opinion may
be entertained of the manner in which executive discretion may
be used, still there exists, and can exist, no power to control that
discretion.

The extent of the President’s right to control subordinate officers was specif-
ically considered by the Supreme Court in a trilogy of cases involving the Pres-
ident’s power to remove federal officials. In Myers v. United States, 272 U.S. 52
(1926), the Court ruled unconstitutional a statute that limited the President’s
power to remove certain postmasters, and it declared, in dictum, that the repealed

6  Admittedly, this debate was not entirely one-sided. Some Members of Congress argued that the Senate must
consent to the President’s removal of particular subordinates. For example, Mr. Jackson of Georgia argued against
allowing officers of the executive departments to be “mere creatures of the President,” on the ground that such a
result would cause executive “ministers [to] obtrude upon us to govern and direct the measures of the Legislature,
and to support the influence of their master.” Id at 487 Mr. White of Virginia maintained that the President’s
claimed power to remove executive officers “is a doctrine not to be learned in American Governments; is no part
of the Constitution of the Union.” Id at513. Nevertheless, the point of view articulated by Madison—that the Pres-
ident alone possesses the power to remove his subordinates within the executive branch—earned the day. In en-
acting legislation creating executive departments, the First Congress decided not to include provisions specifying
the means by which executive officers could be removed from Office.

52



Tenure of Office Act had been unconstitutional as well.7 In reaching this con-
clusion, the Court considered a number of factors, including the constitutional
debates, previous congressional practice, and the relationship between the power
to appoint and the power to remove. In addition, the Court expressly based its
decision on the conclusion that “Article 11 grants to the President the executive
power of the Government, i.e., the general administrative control of those exe-
cuting the laws, including the power of appointment and removal of executive
officers—a conclusion confirmed by his obligation to take care that the laws be
faithfully executed.” 272 U.S. at 163-64. The Court based this conclusion on the
following analysis of the President’s control over subordinate officials:

The ordinary duties of officers prescribed by statute come under
the general administrative control of the President by virtue of the
general grant to him of the executive power, and he may properly
supervise and guide their construction of the statutes under which
they act in order to secure that unitary and uniform execution of
the laws which Article Il of the Constitution evidently contem-
plated in vesting general executive power in the President alone.
Laws are often passed with specific provision for the adoption of
regulations by a department or bureau head to make the law work-
able and effective. The ability and judgment manifested by the of-
ficial thus empowered, as well as his energy and stimulation of
his subordinates, are subjects which the President must consider
and supervise in his administrative control. Finding such officers
to be negligent and inefficient, the President should have the
power to remove them.

Id. at 135.

The Court confirmed this view of the President’s power over his subordinates
within the executive branch in Humphrey’s Executor v. United States, 295 U.S.
602 (1935). In that case, the Court ruled that Congress could, consistent with the
Constitution, immunize a Commissioner of the Federal Trade Commission from
removal by the President at his pleasure. The Court reasoned that the FTC could
not “be characterized as an arm or an eye of the executive. Its duties are per-
formed without executive leave and, in the contemplation of the statute, must be
free from executive control.” Id. at 628. Specifically, the Court found that “the
[Commission acts in part quasi-legislatively [in making investigations for the
information of Congress] and in part quasi-judicially [in acting as a ‘master in
chancery’] .... To the extent that it exercises any executive function ... it does

7  The Tenure of Office Act, 14 Slat. 430 (1867), had provided that all officers appointed by and with the con-
sent of the Senate should hold their offices until their successors had been appointed and approved, and that cer-
tain heads of departments, including the Secretary of War, should hold their offices during the term of the Presi-
dent who appointed them, subject to removal by consent of the Senate. This Act was the principal basis for the
articles of impeachment filed against President Andrew Johnson after he dismissed his Secretary of War without
the consent of the Senate.
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so in the discharge and effectuation of its quasi-legislative or quasi-judicial pow-
ers, or as an agency of the legislative orjudicial departments of the government.”
Id. (citation omitted). Myers was distinguished on the ground that “[t]he actual
decision inthe Myers case finds supportin the theory that such an officer is merely
one of the units in the executive department and, hence, inherently subject to the
exclusive and illimitable power of removal by the Chief Executive, whose sub-
ordinate and aid he is.” Id. at 627. The Court emphasized that the President re-
tained the right to direct the actions of his subordinates in carrying out executive
branch functions, free from interference by another branch:

The fundamental necessity of maintaining each of the three gen-
eral departments of government entirely free from the control or
coercive influence, direct or indirect, of either of the others, has
often been stressed and is hardly open to serious question. So much
is implied in the very fact of the separation of the powers of these
departments by the Constitution; and in the rule which recognizes
their essential co-equality. The sound application of a principle
that makes one master in his own house precludes him from im-
posing his control in the house of another who is master there.

Id. at 629—30. Thus, by narrowing Myers to cover only subordinates of the Pres-
ident carrying out purely executive functions, the Court linked the removal power
even more clearly to the right of the President to control purely executive offi-
cials.

This principle was reaffirmed in Wiener v. United States, 357 U.S. 349 (1958).
In that case, the Court held that the President did not have a constitutional right
to remove a member of the War Claims Commission. The Court ruled that the
Commission was essentially judicial in nature and that it was intended by Con-
gress to operate entirely free of the President’s control. Id. at 355-56. The Court
expressly linked the right of removal with the right of the President to control a
particular official:

If, as one must take for granted, the War Claims Act precluded
the President from influencing the Commission in passing on a
particular claim, afortiori must it be inferred that Congress did
not wish to have hang over the Commission the Damocles’ sword
of removal by the President for no reason other than that he pre-
ferred to have on that Commission men of his own choosing.

Id. at 356. The Court thus emphasized that Humphrey’s Executor “drew a sharp
line of cleavage between officials who were part of the Executive establishment
and were thus removable by virtue of the President’s constitutional powers,” and
those who were members of an independent body required to exercise its judg-
ment without hindrance from the Executive. Id. at 353. As the Court pointed out,
it is thefunction of a governmental body that determines whether it is subject to
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executive control. The “sharp differentiation [between those officials who are
freely removable by virtue of the President’s inherent constitutional powers and
those who are not] derives from the difference in functions between those who
are part of the Executive establishment and those whose tasks require absolute
freedom from Executive interference.” Id.

These three cases clearly establish the President’s right to control the actions
and duties of his subordinates within the executive branch. Myers explicitly set
forth the President’s right to control as one of the bases for establishing the pres-
idential right to discharge subordinate officials. Humphrey’s Executor and
Wiener, while limiting the President’s removal power, reinforced the link be-
tween the President’s right to control and his right to remove executive branch
officials. Since, in the instant case, the Director of the CDC performs an execu-
tive function and is thus inescapably within the executive branch, the limitations
imposed by Humphrey’s Executor and Wiener do not apply to presidential su-
pervision of the CDC Director.

The President’s right to control the execution of the laws free from undue in-
terference from coordinate branches of government is supported by an additional
line of authority. In United States v. Nixon, 418 U.S. 683 (1974), the Supreme
Court confirmed that the Constitution protects the integrity of the executive
branch decision-making process from interference by another branch through de-
mands for information about the executive’s deliberations. The Court recognized

the valid need for protection of communications between high
Government officials and those who advise and assist them in the
performance of their manifold duties; the importance of this con-
fidentiality is too plain to require further discussion. Human ex-
perience teaches that those who expect public dissemination of
their remarks may well temper candor with a concern for appear-
ances and for their own interests to the detriment of the decision-
making process.

Id. at 705. The Court specifically acknowledged that this right of confidentiality
“can be said to derive from the supremacy of each branch within its own assigned
area of constitutional duties. Certain powers and privileges flow from the nature
of enumerated powers; the protection of the confidentiality of Presidential com-
munications has similar constitutional underpinings.” Id. at 705-06 (footnote
omitted). The Court further noted that this protection “is fundamental to the op-
eration of Government and inextricably rooted in the separation of powers under
the Constitution.” Id. at 708.

This decision gives further content to the principle that the constitutional sep-
aration of powers requires the President to have effective control over the deci-
sion-making process within the executive branch. The constitutional prerogative
recognized by the Court connects the President’s constitutional responsibility to
take care that the laws be faithfully executed with the practical need for confi-
dentiality in executive branch deliberations. The Court has unmistakably declared
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that the powers necessary to the implementation of the President’s authority over
the executive branch cannot be abridged absent a compelling and specific need
asserted by another branch.8

D. Implicationsfor the Instant Case

The preceding discussion delineating the President’s control of the unitary ex-
ecutive is directly applicable to the instant case. The Director of the CDC, as a
subordinate executive branch officer within the Department of Health and Hu-
man Services, is subject to the complete supervision of the President with respect
to the carrying out of executive functions. The congressionally-imposed re-
quirement that the Director of the CDC develop and distribute AIDS information
to the general public entails the carrying out of a purely executive function. The
dissemination of AIDS information to the public does not involve the judicial
function of the adjudication of cases, nor does it involve legislative activity.9
Rather, the dissemination of this information clearly involves “[interpreting a
law enacted by Congress [the Continuing Resolution] to implement the legisla-
tive mandate” of furthering the public health and welfare by informing the pub-
lic about AIDS, which “plainly entail[s] execution of the law in constitutional
terms.” Bowsher v. Synar, 478 U.S. 714, 732-33 (1986). In short, the President
has complete constitutional authority to supervise the Director of the CDC (a sub-
ordinate executive branch officer) in connection with the dissemination of AIDS
fliers to the general public (an executive function). Accordingly, by preventing
the President from supervising the CDC Director in this regard, the Continuing
Resolution provision at issue in this memorandum unconstitutionally infringes
upon the President’s exercise of that authority.

The unconstitutional nature of the AIDS-related Continuing Resolution pro-
vision also may be established by reference to the Supreme Court’s discussion
in Nixon of Congress’s constitutional inability to undercut the confidential na-
ture of internal executive branch deliberative processes. The fundamental prin-
ciple emerging from Nixon is that Congress cannot constitutionally require the
President to render unto it information bearing on the precise manner in which

8Although the Nixon case dealt withcommunications between the President and White House advisors, it seems
clear that the principles enunciated therein extend at least to other important decision makers within the executive
branch. See United States v. AT&T, 567 F.2d 121 (D.C. Cir. 1977). The Nixon Court specifically referred not sim-
ply to the President but to “high Government officials and those who advise and assist them.” 418 U.S. at 705 Fur-
thermore, as the Supreme Court recognized in Barr v Matteo, 360 U S. 564 (1959), where it extended the privi-
lege against libel suits involving official utterances to executive officials below Cabinet rank:
We do not think that the principle announced in Vilas can properly be restricted to executive officers
of cabinet rank, and in fact it never has been so restricted by the lower federal courts. The privilege is
not a badge or emolument of exalted office, but an expression of a policy designed to aid in the ef-
fective functioning of government The complexities and magnitude of governmental activity have be-
come so great that there must of necessity be a delegation and redelegation of authority as to many
functions, and we cannot say that these functions become less important simply because they are ex-
ercised by officers of lower rank in the executive hierarchy.
360 U.S. at 572-73 (footnote omitted).
9Nor can the CDC’s task be viewed as quasi-legislative or quasi-judicial, as those terms are used in Humphrey's
Executor.
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the President carries out his supervisory authority. It follows, a fortiori, that the
Constitution precludes the Congress from undermining the executive decision-
making process by preventing the President from even exercising his supervisory
authority over an executive agency, such as the CDC. If Congress is barred from
unacceptably interfering in internal executive branch deliberations (Nixon), it
surely is precluded from preventing the carrying out of such deliberations—the
result that would obtain if Congress were permitted to bar presidential oversight
of CDC actions.

Our conclusion that Congress cannot constitutionally preclude presidential
oversight of the CDC’s dissemination of AIDS mailers (or the CDC’s carrying
out of any other executive function) is fully in keeping with principles previously
enunciated by this Office. As this Office opined in commenting upon a law that
purported to require a subordinate executive officer to provide specified infor-
mation directly to Congress, “[t]he separation of powers requires that the Presi-
dent have ultimate control over subordinate officials who perform purely exec-
utive functions and assist him in the performance of his constitutional
responsibilities. This power includes the right to supervise and review the work
of such subordinate officials, including reports issued either to the public or to
Congress.” Constitutionality ofStatute Requiring Executive Agency to ReportDi-
rectly to Congress, 6 Op. O.L.C. 632,633 (1982) (emphasis added). Accordingly,
a legislative provision precluding presidential review of AIDS fliers drafted by
the CDC for public dissemination violates the separation of powers.

Consistent with the preceding analysis, it matters not at all that the informa-
tion in the AIDS fliers may be highly scientific in nature. The President’s super-
visory authority encompasses all of the activities of his executive branch subor-
dinates, whether those activities be technical or non-technical in nature.10 This
necessarily follows from the fact that the Constitution vests “[t]he entire execu-
tive Power,” without subject matter limitation, in the President.11

Finally, we wish to stress the significance of the fundamental constitutional
principles at stake here. The egregious manner in which the Continuing Resolu-
tion provision at issue offends the separation of powers cannot be overempha-
sized. Congress has no more right to prevent the President from supervising a
subordinate (the CDC Director) in his performance of an executive task (the dis-
semination of AIDS-related information) than the President would have to pre-
clude federal judges from reviewing draft opinions prepared by their clerks—or
than the federal judiciary would have to bar Members of Congress from review-
ing draft legislation and reports prepared by congressional staff. If the principle

10Thus, for example, the President enjoys supervisory authority over Environmental Protection Agency delib-
erations in the area of environmental science, and over National Aeronautics and Space Administration delibera-
tions dealing with space science

1 Indeed, it would be an absurdity to suggest that the existence of the President’s supervisory authonty should
turn on the nature of the executive duties being exercised. In enacting laws, Congress does not categonze the many
different statutory duties it creates according to their “technical” or “non-technical” nature. Moreover, there is no
suggestion in the Constitution that the nature of the President’s responsibility to “take Care that the Laws be faith-
fully executed” (I) S Const art. Il, § 3) is affected by the subject matter of the law under consideration
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of separation of powers means anything, it means that each one of the three co-
equal branches of government must be free to supervise its subordinates in the
performance of their official duties. Any effort by one branch to intrude upon
and, indeed, eviscerate the supervisory prerogatives of another branch is patently
offensive to the separation of powers. Such a destruction of the coequality of the
branches would help bring about “a gradual concentration of the several powers
in the same [offending] department”, thereby eliminating the means by which
“[ajmbition must be made to counteract ambition.” The Federalist No. 51, at
321-22 (James Madison). As such the provision at issue here is fundamentally
inconsistent with our tripartite system of republican government.

I11. Conclusion

For the foregoing reasons, we conclude that Congress cannot, consistent with
the Constitution, preclude the President from reviewing, either personally or
through subordinates, the content of AIDS mailers that are to be distributed to
the public. Statutory language that purports to preclude the President from car-
rying out such supervision is unconstitutional on its face and should be regarded
as a nullity.

Charles J. Cooper
Assistant Attorney General
Office of Legal Counsel
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Constitutionality of Seizing the Passports of Individuals Found to
be Importing Controlled Substances Into the United States

A Customs Service directive to seize as evidence ofa federal crime the passports of individuals found
to be importing controlled substances into the United States would not implicate the Fourth or
Fifth Amendments to the United States Constitution, nor give rise to any valid constitutional claims
of denial of due process or deprivation of freedom to travel.

March 15, 1988

Memorandum O pinion for the Attorney General

This memorandum evaluates the legality of the proposal by the United States
Customs Service to seize the United States passports of individuals found to be
in possession of illegal drugs upon entering the United States. In our view, the
proposal involves nothing more than the lawful seizure of evidence of crime and
raises no novel or substantial questions under the Fourth or Fifth Amendments.
Indeed, according to the Customs Service, current practice is to seize passports
in a large number of serious crimes. The current proposal would simply extend
that practice to all cases involving the importation of any quantity of illegal drugs.
There has been some confusion in the press accounts describing the Customs pro-
posal and, therefore, we begin with a brief description of the plan.

I. Background

Under the Customs Service directive, beginning March 15,1988, Customs Ser-
vice officials are to seize an individual’s U.S. passport “as criminal evidence”
and all “other evidentiary material” whenever “a person is found to be in viola-
tion of federal, state, or local criminal laws regarding the importation and/or pos-
session of controlled substances.” Memorandum to All Regional Commission-
ers, District Directors, Inspection and Control Stations, Regional and District
Counsels, Special Agents in Charge, from Commissioner of Customs, Re: Seizure
of Controlled Substance Violator Passports for Evidence at 1 (Mar. 8, 1988)
(“Customs Directive”). The individual will be given acustody receipt for retained
or seized property such as the passport and other personal items being held as ev-
idence. According to officials from the State Department, an individual whose
passport is seized and held as evidence of importation of illegal drugs may ap-
ply for, and, at least absent a risk to national security, be granted, a new pass-
port.1

1Meeting with Mary V. Mochary, Deputy Legal Advisor, United States Department of Slate (Mar 14,1988).
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The local Customs Duty Agent will then be notified of the violation, and make
a determination whether the violator should be arrested or released. In addition,
the Customs Duty Agent is directed to “attempt to obtain federal prosecution of
the violator” under 21 U.S.C. § 844 (possession of a controlled substance) and
21 U.S.C. 8 952 (importation of a controlled substance), or, if federal prosecu-
tion is declined, to “attempt to obtain state or local prosecution for violations of
any applicable state laws concerning controlled substances.” Customs Directive
at 2. If federal, state, or local prosecution is accepted, the Customs Duty Agent
is directed to initiate a chain of custody and transfer the passport and evidence to
the appropriate officials for use in prosecution. In addition, “[t]he chain of cus-
tody must state that once the passport is no longer required as criminal evidence,
the... officer having possession must send it directly to the Department of State.”
Id. If federal, state, and local prosecution is declined, the Customs Service is to
forward seized passports to the Department of State for disposition and notify the
violator of the address to which he may direct inquiries concerning his passport.

I1. Discussion

As described in the Customs Directive, the plan to seize the passports of those
engaged in the importation of controlled substances into the United States ap-
pears to involve nothing more than the lawful seizure of evidence of a crime pur-
suant to a lawful search. It has long been established that “routine searches of
persons and things may be made upon their entry into the country without first
obtaining a search warrant and without establishing probable cause or any sus-
picion at all in the individual case.” 1Wayne R. LaFave & Jerold H. Israel, Crim-
inal Procedure § 3.9, at 326 (1984) (footnote omitted). According to the Supreme
Court, “searches made at the border, pursuant to the long-standing right of the
sovereign to protect itself by stopping and examining persons and property cross-
ing into this country, are reasonable simply by virtue of the fact that they occur
at the border.” United States v. Ramsey, 431 U.S. 606, 616 (1977).

Assuming a lawful border search, customs officials are entitled to seize all ev-
idence of a crime for use in subsequent prosecution. In Warden v. Hayden, 387
U.S. 294 (1967), the Supreme Court abandoned any distinction between seizure
of ““mere evidence’” and seizure of “fruits, instrumentalities or contraband” for
purposes of the Fourth Amendment, and held that evidence could be seized so
long as there is “a nexus—automatically provided in the case of fruits, instru-
mentalities or contraband—between the item to be seized and criminal behav-
ior.” Id. at 307.

The passport of an individual found to be in possession of a controlled sub-
stance upon entering the United States is clearly subject to lawful seizure. Under
federal law, it is a felony “to import into the United States from any place out-
side thereof, any controlled substance ... or any narcotic drug.” 21 U.S.C.
8§ 952(a). As recently stated by the Fourth Circuit, “[a] critical element of the of-
fense is that the defendant import the substance or cause it to be imported.” United
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States v. Samad, 754 F.2d 1091,1096(4thCir. 1984). Under federal law, the only
means by which an American can lawfully enter or leave the country—absent a
presidentially granted exception—is with a passport. See 8 U.S.C. § 1185(b).
Thus, even assuming that an individual’s passport is not itself an instrumentality
of the crime of importing drugs, it certainly constitutes evidence with a nexus to
the crime of importation of drugs. The passport is evidence of the individual’s
identification, destination, and normally his place of origin. Since the offense of
importation requires the prosecution to prove that the defendant imported drugs
(1) into the United States, and (2) from a place outside of the United States, there
is certainly a nexus between the defendant’s passport and criminal behavior. See
Warden v. Hayden, 387 U.S. at 307.

Of course, an individual whose passport has been seized as evidence in these
circumstances may be entitled to its return following conviction, acquittal, or a
decision not to prosecute.2 See Warden v. Hayden, 387 U.S. at 307-08. But the
mere fact that properly seized evidence may be subject to return does not in any
way affect the legality of the initial seizure. Id. at 307-10. Under the Customs
Directive, when they are of no further evidentiary use, passports seized as evi-
dence of importation of controlled substances are to be forwarded to the Depart-
ment of State with appropriate notification to the individual to whom the pass-
port was issued. The State Department may hold the passport pending a request
for its return or determine immediately whether there are adequate grounds un-
der applicable regulations for revoking the passport.3There is no valid constitu-
tional objection to this scheme. First, post-deprivation process is necessarily ad-
equate when a passport is seized lawfully as evidence of crime. See Warden v.
Hayden, 387 U.S. at 307-08; cf. Haig v. Agee, 453 U.S. 280,309-10 (1981) (post-
revocation notice and hearing isconstitutionally sufficient when passportrevoked
on the ground that “there is a substantial likelihood of ‘serious damage’ to na-
tional security or foreign policy as a result of a passport holder’s activities in for-
eign countries”).

2 In addition, an individual may seek return of his passport prior to trial pursuant to Federal Rule of Criminal
Procedure 41(e) That rule provides.
A person aggrieved by an unlawful search and seizure may move the district court for the district in
which the property was seized for the return of the property on the ground that he is entitled to lawful
possession of the property which was illegally seized. The judge shall receive evidence on any issue
of fact necessary to the decision of the motion. If the motion is granted the property shall be restored
and it shall not be admissible in evidence at any hearing or trial. If a motion for return of property is
made or comes on for hearing in the district of trial after an indictment or information is filed, it shall
be treated also as a motion to suppress under Rule 12
Thus, the denial of a motion for the return of seized property under Rule 41(e) is in effect a finding that the search
and seizure were lawful, and therefore an individual whose passport has been seized would have no independent
legal objection to retention of his passport for use as evidence.
3Ata meeting on March 14,1988, Mary V. Mochary, Deputy Legal Advisor, United States Department of State,
informed this Office that the State Department does not intend to revoke passports it receives from the Customs
Service pursuant to the Customs Directive. According to Ms. Mochary, the State Department’s practice has been
to hold passports used as evidence until the persons to whom they were issued request their return or until the pass-
ports expire. Ms. Mochary stated that few, if any, individuals have requested return of a seized passport, preferring
simply to apply for and be issued a new one.
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Further, there would be no unconstitutional infringement of the citizen’s free-
dom to travel abroad. In the first place, the freedom to travel apparently will not
be infringed at all since, as noted below, the State Department will issue a new
passport even to a person whose passport has been seized as evidence in a drug
trafficking or other criminal prosecution. In light of the availability of a replace-
ment passport, there is no plausible argument that a temporary deprivation of
one’s passport meaningfully restricts the liberty to travel abroad.

In any event, the Supreme Court has recognized repeatedly that this freedom
“is subject to reasonable governmental regulation,” and that “thefreedom to travel
outside the United States must be distinguished from the right to travel within
the United States.” Haig v. Agee, 453 U.S. at 306. For this proposition, the Agee
Court relied on Califano v. Aznavorian, 439 U.S. 170 (1978), in which the Court
explained:

The constitutional right of interstate travel is virtually unqual-
ified. By contrast the ‘right’ of international travel has been con-
sidered to be no more than an aspect of the ‘liberty’ protected by
the Due Process Clause of the Fifth Amendment. As such this
‘right,” the Court has held, can be regulated within the bounds of
due process.

Id. at 176 (citations omitted) (quoting Califano v. Torres, 435 U.S. 1, 4 n.6
(1978)). For the reasons already stated, the seizure and retention of a passport as
evidence of criminal activity is consistent with due process. Whether the Secre-
tary of State’s potential, future revocation of the passport would be reasonable
and comply with due process will depend on the facts and circumstances sur-
rounding that action, see generally Haig v. Agee, and would not bear upon the
legality of the actions to be taken pursuant to the Customs Directive.4Thus, even
if replacement passports were not provided, there would be no constitutional im-
pediment to seizing passports in this manner.

Conclusion

The Customs Directive to seize as evidence the passports of individuals found
to be importing controlled substances into the United States raises no novel or
substantial constitutional questions. Supreme Court precedent clearly establishes

4 Under the State Department’s current regulations, a passport may be revoked if “[t]he Secretary determines
that the national’s activities abroad are causing or are likely to cause serious damage to the national security or the
foreign policy of the United States ”See 22 C.F.R. §§ 51.71(a), 51.70(b)(4). Any action taken by the Secretary that
adversely affects the ability of a person to receive or use a passport is subject to the provisions of 22 C.F.R. §§ 51.80
- 51.89, which provide for notice and hearing.

Of course, after a passport isno longer of any evidentiary use but prior to any determination by the Secre-
tary, an individual may seek return of a passport (as in the case of all evidence) by initiating a ““ possessory action
to reclaim that which is wrongfully withheld.”” Warden v Hayden, 387 U.S. at 308 (quoting Land v Dollar, 330
U.S. 731,738 (1947)).
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that the passport of an individual found to be importing drugs may be seized as
the instrumentality or evidence of a federal crime. Nor does the proposal give
rise to a valid due process objection or an objection based on the freedom of in-

ternational travel.

Charles J. Cooper
Assistant Attorney General
Office of Legal Counsel
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Authority to Advance Funds to Cuban Detainees To Purchase
Commissary ltems

The Director of the Bureau of Prisons has the authority under 18 U.S.C. §4042 to direct that money
from general prison operating funds be advanced to indigent Cuban detainees as a credit to their
commissary accounts.

March 30, 1988

Memorandum Opinion for the Director

Bureau of Prisons

You have asked our opinion on the question whether you have authority to di-
rect that certain indigent Cuban detainees in secured housing status in federal
prisons be advanced from general prison operating funds a small sum of money
each month, as a credit to their commissary accounts, to purchase items from the
commissary.' In your memorandum of March 1, 1988, you point out that, be-
cause of their secured housing status, the detainees in question can be given no
opportunity to earn money by working in a prison assignment. You further state
that they are housed under particularly stressful circumstances, with few of the
opportunities other inmates have for relaxation and recreation. In your view it is
necessary to provide a way for these individuals to purchase items from the prison
commissary such as magazines and cigarettes, in order to avoid possible violence.

In his memorandum of March 7,1988, your General Counsel states that, in his
opinion, authority to make the advances in question is implicit in the general au-
thority given the Director of the Bureau of Prisons in 18 U.S.C. § 4042(2) to pro-
vide for the “safekeeping, care, and subsistence” of all inmates in federal pris-
ons. He notes that section 4042(2) has been regarded as the source of the
Director’s authority to provide inmates with “basic and necessary items of hy-
giene, such as soap, toothpaste and toothbrushes.” In his opinion that section also
authorizes the provision of less essential items, “where, as here, the items are
considered to be important if not essential to maintain calm in a group that has
proved itself highly disruptive.” For reasons set forth below, we agree that it is
within your authority to direct that these advances be made.

The general authority of the Attorney General in directing the Bureau of Pris-
ons, which has been delegated to the Director in 28 C.F.R. § 0.96, is set forth in

1 The specific amount you suggest is $15 per month. As a credit to each inmate’s account at the commissary,
this sum could be used to purchase any items available in the commissary, including postage stamps, snacks, mag-
azines, and cigarettes. The advance would be considered a loan to be repaid when possible, not a gift.
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18 U.S.C. §4042. As relevant here, subsection (1) gives the Bureau charge of
the “management and regulation” of all federal penal institutions; subsection (2)
directs the Bureau to provide “suitable quarters” for inmates, and for their “safe-
keeping, care, and subsistence”; and subsection (3) directs the Bureau to provide
“protection, instruction, and discipline” to inmates. These general formulations
first appeared in the 1930 statute that established the federal prison system un-
der the direction of the Bureau of Prisons, see Pub. L. No. 71-218, 46 Stat. 325
(1930). The precise meaning of the terms employed in section 4042 is not dis-
cussed in the legislative history of the 1930 statute, nor is the more general ques-
tion of the Attorney General’s authority under this section. And, we have been
informed by your General Counsel that neither has ever been given formal ad-
ministrative construction that would be relevant in this situation. It also appears
to be the case, again based on our discussion with your General Counsel’s office,
that the Bureau has never before implemented a policy of making loans to in-
mates to permit them to purchase items at the prison commissary.

With this background in mind, we turn to the principles that would apply in
testing the legality of the directive proposed in your March 1memorandum. Over
the years courts have uniformly given a broad construction to the general man-
agerial and administrative powers of the Bureau of Prisons under section 4042.
They have accorded federal prison officials “wide ranging deference in the adop-
tion and execution of policies and practices that in their judgment are needed to
preserve internal order and discipline and to maintain institutional security.”
Schlobohm v. United States Attorney General, 479 F. Supp. 401, 402 (M.D. Pa.
1979). See also Jones v. North Carolina Prisoners’ Labor Union, 433 U.S. 119,
126 (1977) (recognizing the “wide-ranging deference to be accorded the deci-
sions of prison administrators™). Even in the face of constitutional challenges un-
der the Fifth and Eighth Amendments, courts have recognized the necessity of
giving federal prison officials wide latitude in providing for the care of inmates
and the management of penal institutions. See Bell v. Wolfish, 441 U.S. 520,
546-47, 560 (1979); Phillips v. Bureau of Prisons, 591 F.2d 966,972 (D.C. Cir.
1979). In Bell, Justice Rehnquist noted that “maintaining institutional security
and preserving internal order and discipline are essential goals” of a prison ad-
ministrator, and that “[pjrison officials must be free to take appropriate action to
ensure the safety of inmates and corrections personnel.” 441 U.S. at 546-47. See
also Pell v. Procunier, 417 U.S. 817 (1974)(deference given state prison officials
in the face of a First Amendment challenge to prison regulations restricting in-
mates’ ability to publish writings).

The deference that has been accorded the Bureau of Prisons in construing and
applying the statute which it administers is consistent with the general adminis-
trative law principles reaffirmed by the Supreme Court. See Chevron, U.SA. Inc.
v. Natural Resources Defense Council, Inc. 467 U.S. 837, 842-45 (1984)(“if the
statute is silent or ambiguous with respect to the specific issue, the question for
the court is whether the agency’s answer is based on a permissible construction
of the statute”); see also Clark-Cowlitz Joint Operating Agency v. FERC, 826
F.2d 1074, 1086 (D.C. Cir. 1987)(en banc), cert, denied, 485 U.S. 913 (1988).
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Under Chevron, if Congress has not “directly addressed the precise question at
issue,” then the only question is whether the agency’s interpretation of the statute
is “areasonable one.” 467 U.S. at 843,845. Applying the legal principles set forth
in the foregoing paragraphs to the proposal at issue here, we see no basis upon
which to take issue with your judgment that it is within your discretionary au-
thority under section 4042 to expend Bureau of Prison funds in this fashion.2No
statute expressly prohibits providing money advances to inmates; nor does your
current appropriations statute suggest such a limit on your ability to expend funds
to carry out your responsibilities under section 4042. Finally, we know of no gen-
eral bar on expending appropriated funds for the kinds of items that we under-
stand are generally available in prison commissaries. While section 4042 does
not “directly address” the question of money advances to inmates, we believe
that, especially in these circumstances, such advances are consistent with the con-
gressional intention expressed in the broad and general terms “safekeeping” and
“care” in subsection (2), as well as the term “protection” in subsection (3). We
have no basis for questioning your judgment that the expenditure of funds you
propose is in fact likely to help avert prison violence, and that it will thus be in
direct furtherance of your more general responsibilities under the statute. As such,
your construction of the statute seems to us both reasonable and permissible, as
we understand the Chevron Court’s use of those terms.

In sum, under the general administrative law principles of the Chevron case,
and the more specific legal principles developed in caselaw interpreting the au-
thority of federal prison officials, we believe that the proposed directive is within
your authority under 18 U.S.C. § 4042,

Charles J. Cooper
Assistant Attorney General
Office of Legal Counsel

2 The fact that the funds wiU not actually be paid out to each inmate, but rather credited to their individual com-
missary accounts at the commissary, does not strike us as having any independent legal significance, if the funds
are authorized to be expanded under section 4042. Nor does descnbing the credits as loans whose repayment is ex-
pected as soon as possible after an inmate’s release.
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Authority of Foreign Law Enforcement Agents to Carry Weapons
in the United States

No federal statutes generally authorize foreign law enforcement agents to carry firearms in the United
States. In particular, 18 U.S.C. § 951 does not provide such authority.

Absent congressional consent, the Emoluments Clause precludes foreign agents from enforcing fed-
eral laws. 19 U.S.C. § 1401(i) does not constitute such consent.

The President does not possess inherent authority to designate foreign agents to carry firearms in the
United States in order to enforce federal law.

April 12, 1988

Memorandum Opinion for the Deputy Assistant Attorney General

Criminal Division

This memorandum is in response to your request for our opinion as to the ex-
istence of any basis in federal law for a United States law enforcement agency to
authorize foreign law enforcement agents to carry firearms within the United
States. You also requested that we consider 18 U.S.C. § 951 and 19 U.S.C.
§ 1401(i) in connection with this issue. 18 U.S.C. § 951 requires those who act
as agents of foreign governments to notify the Attorney General; 19 U.S.C. §
1401(i) authorizes the Treasury to designate persons as customs agents, who may
then as customs agents carry firearms to enforce the customs laws. First, to our
knowledge, no statute generally authorizes foreign law enforcement agents (“for-
eign agents”) to carry firearms in the United States. In particular, 18 U.S.C. § 951
clearly does not provide such authority, because it simply requires those who act
as agents of a foreign government to notify the Attorney General. Second, in the
absence of the consent of Congress, the Emoluments Clause of the United States
Constitution precludes foreign agents from exercising authority to enforce fed-
eral law. 19 U.S.C. § 1401(i), which authorizes the Secretary of the Treasury to
designate individuals to enforce the customs laws, and thus to carry weapons,
does not constitute such consent. Finally, the President does not possess inher-
ent authority to designate foreign agents to carry firearms in order to enforce fed-
eral law.1

1 Wedo not address the authority of foreign agents to possess firearms under state law. We are aware of no fed-
eral law that would prevent the states from authorizing the carrying of firearms by foreign agents. We also have not
addressed the rights or obligations of the United States in connection with any treaties to which it is a parly. This
memorandum also does not consider the sharing of law enforcement information, or similar forms of cooperation,
between United States and foreign law enforcement officials, and the conclusions set forth herein do not preclude
such cooperation. As our analysis reveals, assuming that foreign agents are not designated as United States officers

and do not exercise law enforcement powers on behalf of the United States, cooperation would not by itself render
a foreign law enforcement agent an officer of the United States and thus subject to the Emoluments Clause.
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Analysis

/. Federal Statutes Authorizing Foreign Agents to Carry Firearms

To our knowledge no law authorizes foreign agents to carry firearms. In par-
ticular, 18 U.S.C. §951 does not represent such authorization. Section 951 merely
requires that persons who act as agents of a foreign government notify the At-
torney General. Section 951(b) authorizes the Attorney General to promulgate
“rules and regulations establishing requirements for notification.” Nothing in the
text or legislative history of the statute suggests that it provides a basis in federal
law for the Attorney General to permit foreign agents to carry firearms.

Il. Federal Statutes Authorizing Designated Persons to Enforce
Federal Law

It has also been suggested that other statutes, such as 19 U.S.C. § 1401 (i), that
permit the federal government to designate persons to enforce federal laws, may
authorize foreign agents designated under these statutes to carry firearms. Be-
cause we believe that the Emoluments Clause precludes the designation of for-
eign agents to enforce federal law in the absence of congressional consent, we
do not believe that section 1401 (i), or any other statute that we have examined,
can be used to authorize foreign agents to carry firearms.

The Emoluments Clause prohibits federal officers from receiving a variety of
benefits from foreign governments in the absence of the consent of Congress.
The Clause provides in part;

[N]o Person holding any Office of Profit or Trust under them [the
United States], shall, without the Consent of the Congress, accept
of any present, Emolument, Office, or Title, of any kind whatever,
from any King, Prince, or foreign State.

U.S. Const, art. I, 89, cl. 8 This clause, adopted unanimously at the Constitu-
tional Convention of 1787, was intended by the Framers to preserve the inde-
pendence of officers of the United States from corruption and foreign influence.2

The Emoluments Clause must be read broadly in order to fulfill that purpose.
Accordingly, the Clause applies to all persons holding an office of profit or trust
under the United States, and not merely to that smaller group of persons who are
deemed to be “officers of the United States” for purposes of Article Il, Section 2
of the Constitution.3Thus, a part-time staff consultant to the Nuclear Regulatory

23 The Records ofthe Federal Convention ofJ787, at 327 (Max Farrand ed., 1966).

3 Letter for Janies A. Fitzgerald, Assistant General Counsel, United States Nuclear Regulatory Commission,
from Charles J. Cooper, Assistant Attorney General, Office of Legal Counsel at 3-5 (June 3, 1986) (“Fitzgerald
letter™).
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Commission, an assistant director of adivision within the National Archives, and
a postal cleric have all been recognized as occupying an “office of profit or trust”
for purposes of the Emoluments Clause.4 As a matter of general principle, any-
one exercising law enforcement powers on behalf of the United States must be
viewed as holding an office of trust under the Emoluments Clause. Federal law
enforcement agents, by the nature of their office, are frequently granted an array
of powers that are denied to the private citizen; in turn, citizens look to such of-
ficers to perform a host of dangerous but necessary tasks to the best of their abil-
ity and with undivided loyalty to the United States.5

These same characteristics of office—the reposing of trust, the importance of
the task performed by those who hold the office, the necessity for undivided loy-
alty—have been cited in other contexts in support of a determination that an of-
fice is an “office of profit or trust” under the United States for purposes of the
Emoluments Clause.6 Moreover, as the text of the Emoluments Clause suggests,
one can hold an “office of trust” for purposes of the Emoluments Clause even if
the office entails no compensation. 15 Op. Att’y Gen. 187, 188 (1877) (members
of Centennial Commission who receive no compensation may nonetheless hold
“offices of trust” under the Emoluments Clause). Accordingly, those who pos-
sess federal law enforcement powers, whether paid or unpaid, hold offices of trust
under the United States. It is equally clear that foreign law enforcement agents
are in the position of receiving or expecting to receive “emoluments” from their
own governments: salary and pension benefits, among many other potential
“emoluments.” At a minimum, it is well established that compensation for ser-
vices performed for a foreign government constitutes an “emolument” for pur-
poses of the Emoluments Clause.7

Therefore, any foreign agent authorized by the federal government to enforce
federal law would hold an office of trust under the United States, while at the

4 Fitzgerald letter; Applicability of Emoluments Clause to Proposed Service of Government Employee on Com-
mission of International Historians, 11 Op. O.L.C. 89 (1987); 27 Op. Att’y Gen. 219 (1909)

5See also Foley v. Connelie, 435 U.S 291, 299-300 (1978)

6E.g., Fitzgerald letter at 5

7 Fitzgerald letter at 2 n.2.

To the extent that a Memorandum from Robert G. Dixon, Jr., Assistant Attorney General, to Dudley H. Chap-
man, Associate Counsel to the President, May 10, 1974, suggests at page 4 that the appointment of a foreign offi-
cial to an office of profit or trust under the United States may raise only a limited concern under the Emoluments
Clause because “the fact of foreign service would be known to the appointing official and could therefore be eval-
uated in connection with the duties required by the contemplated appointment,” we disagree As an initial matter,
we find no support in the words of the Constitution for any such limited concern The Emoluments Clause by its
terms erects a prohibition against the receipt of benefits from foreign governments: that prohibition may only be
avoided with the consent of Congress. There is no further provision that the Emoluments Clause does not apply to
foreign officials who are offered offices of profit or trust under the United States, or when the receipt of the foreign
emolument is known beforehand The sole test is, again, whether Congress has consented or not.

Moreover, even were some argument to be made that in this case a foreign agent can be deemed to have “ac-
cepted” his foreign emolument prior to becoming an officer of the United States, and thus should escape the pro-
hibition of the Emoluments Clause, it would nonetheless be clear that such an agent would be in a position of ex-
pecting to receive future “emoluments” from a foreign government. The express terms of the Emoluments Clause
clearly would apply to such a situation, and equally clearly would forbid the creation of such divided loyalties.
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same time receiving emoluments from a foreign government. The divided loy-
alty thus produced by such an authorization is prohibited by the Emoluments
Clause, absent the consent of Congress.8 None of the statutes that we have re-
viewed constitutes such consent.

As described in your memorandum, it is evidently the practice of the Customs
Service to designate foreign law enforcement officers as customs agents, under
19 U.S.C. § 1401(i), thereby permitting them—as customs agents—to carry
firearms in the United States.9 Assuming that the Customs Service is observing
the requirements of 19 U.S.C. § 1401(i) that the Secretary of the Treasury (or his
delegate) make such a designation, its use of section 1401 to designate individ-
uals who are not beholden to foreign governments as customs agents would be
lawful. Section 1401(i) has been upheld repeatedly as a basis for designating bor-
der patrol officers as customs agents, thereby extending to the border patrol the
broader search and seizure powers of customs agents. E.g., United States v. Mc-
Daniel, 463 F.2d 129, 130 (5th Cir. 1972), cert, denied, 413 U.S. 919 (1973);
United States v. Thompson, 475 F.2d 1359, 1362-63 (5th Cir. 1973).

Extending section 1401 to the designation of foreign agents, however, would
violate the Emoluments Clause. The designated foreign agents would become
customs agents of the United States, yet customs agents occupy positions of trust
to which special powers have been granted and which require undivided loyalty
to the United States. Customs agents, therefore, including designated customs
agents, hold “offices of profit or trust” within the meaning of the Emoluments
Clause. A foreign agent designated as a United States customs agent, however,
would simultaneously be expecting “emoluments”—for example, his pay—from
a foreign government.10 Accordingly, designating a foreign agent who expects
pay from his foreign government as a United States customs agent runs afoul of
the Emoluments Clause.

Moreover, section 1401 by itself cannot be held to constitute the consent of
Congress necessary to exempt foreign agents from the Emoluments Clause pro-
hibition. As noted above, section 1401(i) occurs in a list of statutory definitions,
and simply provides that “any . . . other person” may be designated as a customs
agent. The statute does not specifically address the designation of foreign law en-
forcement agents as customs agents. When Congress has granted its consent to
the receipt of foreign emoluments by federal officers, it has done so explicitly.
Thus, the Foreign Gifts Act provides in so many words that “Congress consents”
to federal employees accepting gifts “of minimal value,” tendered by a foreign
government as a “mark of courtesy.” 5 U.S.C. § 7342(c). Similarly, 5 U.S.C.

8 Fitzgerald letter at 6-7.
9 Section 1401(i), which appears ina list of statutory definitions, provides:

The terms “officer of the customs” and “customs officer” mean any officer of the United States
Customs Service of the Treasury Department (also hereinafter referred to as the “Customs Service”)
or any commissioned, warrant, or petty officer of the Coast Guard, or any agent or other person au-
thorized by law or designated by the Secretary of the Treasury to perform any duties of an officer of
the Customs Service.

10See text accompanying note 7, supra
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§7342(d) provides that “Congress consents” to federal employees accepting dec-
orations offered by foreign governments. While the consent of Congress may be
expressed without invoking the words “Congress consents,” a statute must
demonstrate through its text or purpose that Congress intended to consent to the
holding of specific offices by those receiving foreign emoluments. Only through
such an affirmative legislative decision may the Constitution’s requirement of
consent be satisfied. There is, however, no such indication of consent reflected
in the text or purpose of section 1401 (i).11 Another statute which, on its face, is
similar to section 1401(i) is 28 U.S.C. § 533. That statute provides that the At-
torney General may appoint officials “to conduct such other investigations re-
garding official matters under the control of the Department of Justice and the
Department of State as may be directed by the Attorney General.” The accom-
panying Historical and Revision Notes state that such officials are to have “the
authority necessary to perform their duties.” The argument could be made that
the Attorney General could appoint a foreign agent to serve as a federal inves-
tigative official under this statute, and that if it is necessary for such an official
to carry firearms in order to perform his duties, he would be accordingly em-
powered to do so. Similarly, 18 U.S.C. § 3053, which grants to U.S. Marshals
and their deputies the power to carry firearms, could be seen as a vehicle for dep-
utizing foreign law enforcement agents. For the reasons stated above, however,
the Emoluments Clause would appear to preclude the use of these statutes to ap-
point a foreign agent as a federal “investigative official,” or as a deputy U.S. Mar-
shal. Neither statute contains or reflects the consent of Congress necessary to
avoid the Emoluments Clause.

111. Application of the Emoluments Clause to the President’s Inherent
Authority

The President does not have inherent authority to authorize foreign law en-
forcement officers to carry firearms in the United States. As set forth below, any
attempt to invoke the President’s inherent authority to designate agents to en-
force federal law would pose the same Emoluments Clause problem discussed
above. Because Congress would have to consent to such a designation, the Pres-
ident has no authority to make such designations without Congress’ consent. The
President has broad inherent authority to enforce federal law under the Consti-
tution. That inherent authority is based upon the President’s position as chiefex-
ecutive, his responsibility for the conduct of foreign affairs, and his obligation to
“take Care that the Laws be faithfully executed.” U.S. Const, art. I, §81,2 and
3; In re Debs, 158 U.S. 564, 581-82 (1895); In re Neagle, 135 U.S. 1, 63-68
(1890); Memorandum for Robert E. Jordan 111, General Counsel of the Depart-

' 1Moreover, had Congress intended to consent to the designation of foreign agents as armed custom agents, it
would presumably also have addressed the number of other statutory problems that such a designation would pre-
sent. Such problems may include the requirementunder 5 U.S C § 3331 that appointees to the civil service take an
oath of loyalty to the United States.
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ment of the Army, from William H. Rehnquist, Assistant Attorney General, Of-
fice of Legal Counsel, Re: Authority to Use Troops to Protect Federal Functions,
including The Safeguarding of Foreign Embassies in the United States at 1-2
(May 11,1970) (inherent authority provides basis for using federal troops to pro-
tect foreign embassies); Memorandum for Wayne B. Colburn, Director, United
States Marshals Service, from Leon Ulman, Deputy Assistant Attorney General,
Office of Legal Counsel, Re: Law EnforcementAuthority ofSpecial Deputies As-
signed to DOT to Guard Against Air Piracy at 1-3 (Sept. 30, 1970) (inherent au-
thority may be invoked to appoint sky Marshals with enforcement powers). The
President’s inherent authority, however, is of course circumscribed by the spe-
cific provisions ofthe Constitution. United States v. Curtiss-Wright Export Corp.,
299 U.S. 304, 320 (1936). As discussed above, foreign agents enlisted to help
enforce the laws of the United States will be exercising federal law enforcement
authority within the United States, regardless of what title they carry; their fed-
eral function alone will suffice to make them officers of the United States for pur-
poses of the Emoluments Clause. Because Congress must consent to the holding
of office by foreign agents, the President does not have the inherent authority to
designate foreign agents to enforce federal law.

Conclusion

For the reasons stated, we do not believe that any federal law to which you
have directed our attention authorizes foreign agents to carry firearms. Nor does
the President have inherent authority to authorize foreign agents to carry firearms
in order to execute federal law.

John O. M cGinnis

Deputy Assistant Attorney General
Office of Legal Counsel
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Disclosure of Advisory Committee Deliberative Materials

The Federal Advisory Committee Act requires advisory committees to make available for public in-
spection written advisory committee documents, including predecisional materials such as drafts,
working papers and studies.

The disclosure exemption available to agencies under exemption 5 of the Freedom of Information
Act for predecisional documents and other privileged materials is narrowly limited in the context
of the Federal Advisory Committee Act to privileged inter-agency or intra-agency documents pre-
pared by an agency and transmitted to an advisory committee.

April 29, 1988

Memorandum O pinion for the Assistant Attorney General

O ffice of Legal Policy
Introduction and Summary

This responds to your request for the views of this Office concerning the ex-
tent to which exemption 5 of the Freedom of Information Act (“FOIA”),5U.S.C.
§ 552, is available to withhold deliberative materials prepared by an advisory
committee that would otherwise be subject to the disclosure requirements of sec-
tion 10(b) of the Federal Advisory Committee Act, 5 U.S.C. app. | (“FACA").’
Section 10(b) provides in pertinent part that “[s]ubject to section 552 of title 5,

1 This memorandum addresses only exemption 5 of FOIA To the extent one of the other eight statutory
emptions applies, the covered documents are independently protected from disclosure. We also emphasize both that
separation of powers may preclude Congress from applying FACA to certain advisory groups and that documents
subject to the disclosure requirements of section 10(b) may be withheld pursuant to a valid claim of executive priv-
ilege. We do not here address these constitutional bases for withholding documents but observe that several courts
have described the threat posed by a literal reading of FACA to presidential powers See.e g ,National Anti-Hunger
Coalition v. Executive Comm of the President’s Private Sector Survey on Cost Control, 557 F. Supp. 524, 530
(D.D.C.), offd and remanded, 711 F.2d1071 (DC Cir.), judgment amended, 566 F. Supp. 1515 (D.D.C. 1983)
(FACA is “obscure, imprecise, and open to interpretations so broad that it would threaten to impinge unduly
upon prerogatives preserved by the separation of powers doctrine”); Nader v Baroody, 396 F. Supp 1231, 1234
(D D.C. 1975), vacated as moot. No 75-1969 (D.C Cir Jan. 10, 1977) (“Nowhere is there an indication that Con-
gress intended to intrude upon the day-to-day functioning of the presidency___"). Thus, forexample, itis the gov-
ernment’s position that the American Bar Association Standing Committee on the Federal Judiciary is not “uti-
lized” by the President and therefore not subject to FACA, or alternatively, that the application of FACA to the
ABA Committee would unconstitutionally impinge on the President’s exclusive authority to nominate and appoint
Article 11l judges, subject to the advice and consent function of the Senate. U.S. Const, art. I, § 2, cl. 2. Washing-
ton Legal Found v. United States Dept, ofJustice, 691 F. Supp. 483 (D D C. 1988) In addition, congressional dis-
closure statutes, including FACA, necessarily raise separation of powers and executive privilege issues as applied
to communications among the President and his advisors and advice prepared for the President by his advisors See,
eg,Nixon v. GeneralServ Admin.,433 U.S. 425,441-55 (1977); Soucie v Daw*/, 448 F 2d 1067, 1073 (D.C. Cir.
1971); National Anti-Hunger Coalition, 557 F. Supp. at 530. Because the operation of presidential powers in the
context of FACA is not the subject of the present inquiry directed to this Office, the discussion herein is simply
meant to be illustrative.
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United States Code, the records, reports, transcripts, minutes, appendixes, work-
ing papers, drafts, studies, agenda, or other documents which were made avail-
able to or prepared for or by each advisory committee shall be available for pub-
lic inspection.”2 Exemption 5 of FOIA exempts inter-agency and intra-agency
deliberative or predecisional documents from disclosure.3The issue presented is
the scope to be given to exemption 5 in light of section 10(b)’s enumeration of
deliberative documents such as working papers and drafts as being specifically
subject to disclosure.4

We conclude that FACA requires disclosure of written advisory committee
documents, including predecisional materials such as drafts, working papers, and
studies.5 The disclosure exemption available to agencies under exemption 5 of
FOIA for predecisional documents and other privileged materials is narrowly
limited in the context of FACA to privileged “inter-agency or intra-agency” doc-
uments prepared by an agency and transmitted to an advisory committee. The
language of the FACA statute and its legislative history support this restrictive
application of exemption 5 to requests for public access to advisory committee

2 Section 10(b) of FACA reads in full:

Subject to section 552 of title 5, United States Code, the records, reports, transcripts, minutes, ap-
pendixes, working papers, drafts, studies, agenda, or other documents which were made available to
or prepared for or by each advisory committee shall be available for public inspection and copying at
a single location in the offices of the advisory committee or the agency to which the advisory com-
mittee reports until the advisory committee ceases to exist.

3Exemption 5, 5 U.S.C. § 552(b)(5), provides that the disclosure obligations of FOIA do not “apply to matters
that are— (5) inter-agency or intra-agency memorandums or letters which would not be available by law to a
party other than an agency in litigation with the agency ”

4 Public Citizen Litigation Group has also requested DOJ to issue a policy statement clarifying that the deliber-
ative process exemption does not “shield from public scrutiny” the drafts, working papers, and other deliberative
documents prepared by advisory committees. Public Citizen represented the ACLU in its suit to enjoin the Attor-
ney General’s Commission on Pornography from holding meetings until it released drafts and working papers.
ACLUv Attorney General's Commission on Pornography, Department ofJustice, No. 86-0893 (D.D.C. filed Apr.
3, 1986) Although the Commission initially asserted that the documents were covered by exemption 5 as incor-
porated by FACA, the parties stipulated a settlement providing for release of the documents and the suit was with-
drawn

s This Office has not previously addressed this issue directly Soon after FACA was enacted, we noted the po-
tential conflict between exemption 5 and section 10, but did not opine on the proper resolution of the issue Mem-
orandum for Dwight A. Ink, Assistant Director, Office of Management and Budget, from Roger C. Cramton, As-
sistant Attorney General, Office of Legal Counsel, Re Treatment of Exemption 5 of the Freedom of Information
Act in Denying Access to Meetings and Records of Federal Advisory Committees (Jan. 2, 1973) In 1974, we ad-
vised the Clemency Board that it was an advisory committee and therefore subject to the disclosure provisions of
FACA The memorandum by Assistant Attorney General Antonin Scalia identified three potentially applicable
FOIA exemptions, but conspicuously did not cite exemption 5. Memorandum for the Clemency Board, from An-
tonin Scalia, Assistant Attorney General, Office of Legal Counsel (Sept. 24, 1974). In 1982, in the process of ren-
dering an opinion that activities by staff members on task forces to President’s Pnvate Sector Survey on Cost Con-
trol did not fall within the ambit of FACA, we noted in dicta and without analysis that materials made available to
committee had to be made available to the public under section 10(b), unless exempted under FOIA, in which case
it “need not be made publicly available under 10(b) of FACA.” Memorandum for Fred F. Fielding, Counsel to the
President, from Theodore B. Olson, Assistant Attorney General, Office of Legal Counsel, Re. President’s Private
Sector Survey on Cost Control at 7 (Nov. 1, 1982) We also opined in 1982 that advisory committee documents are
available through FOLA requests made to the supervising agency and that the advisory committee must cooperate,
but we did not specifically address the impact of exemption 5 Memorandum for Fred F. Fielding, Counsel to the
President, from Larry L. Simms, Deputy Assistant Attorney General, Office of Legal Counsel, Re: Applicability of
the Freedom of Information Act to Federal Advisory Committee (Dec. 30, 1982).
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documents. Moreover, since an advisory committee is not itself an agency, this
construction is supported by the express language of exemption 5 which applies
only to inter-agency or intra-agency materials.6

We emphasize that despite these conclusions many documents that are part of
the advisory committee process will not be subject to disclosure. Section 10(b)
itself applies only to materials made available to or prepared for or by an advi-
sory committee established by statute or reorganization plan or established or uti-
lized by the President or an agency. 5 U.S.C. app. |, §8 3(2), 10(b). Accordingly,
in determining whether a document is to be disclosed the first issue is not whether
itis subject to an exemption under 5 U.S.C. § 552 but whether it meets this thresh-
old definition.

Analysis
A. Defining the Class of Documents to which Section 10(b) Applies.

By the express terms of section 10(b), deliberative materials, in order to be
subject to disclosure, must be “made available to or prepared for or by” an advi-
sory committee, 5 U.S.C. app. I, § 10(b), which is established by statute or reor-
ganization plan or “established or utilized by the President” or an agency. Id.
8 3(2)(B) (emphasis added).7 The courts and this Office have construed the con-
cept of advisory committees established or utilized by the President or an agency
to preclude section 10(b)’s application to the work prepared by a staff member
of an advisory committee or a staffing entity within an advisory committee, such
as an independent task force limited to gathering information, or a subcommit-
tee of the advisory committee that is not itself established or utilized by the Pres-
ident or agency, so long as the material was not used by the committee as a whole.
The reasoning behind the construction of the concept is straightforward:

[Such staffing entities or subcommittees] do not directly advise
the President or any federal agency, but rather provide informa-
tion and recommendations for consideration to the Committee.
Consequently, they are not directly “established or utilized” by
the President or any agency ....

See National Anti-Hunger Coalition, 557 F. Supp. at 529. See also Memoran-
dum for Fred H. Wybrandt, Chairman, National Crime Information Center Ad-

6 We do not address or express any opinion in this memorandum on the separate issue of the disclosure obliga-
tions of the agency under FOIA with respect to written materials delivered from an agency advisory committee to
an agency.

7FACA defines an advisory committee as “any committee, board, commission, council, conference, panel, task
force, or other similar group, or any subcommittee or other subgroup thereof, . . which is—(A) established by
statute or reorganization plan, or (B) established or utilized by the President, or (C) established or utilized by one
or more agencies, in the interest of obtaining advice or recommendations for the President or one or more agencies
or officers of the Federal Government.” 5 US.C. app |, § 3(2).
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visory Policy Board, from Douglas W. Kmiec, Deputy Assistant Attorney Gen-
eral, Office of Legal Counsel (Apr. 28,1987) (“Wybrandt Memorandum™). This
limitation on section 10(b)’sdisclosure requirement has important practical con-
sequences. For example, the President established a presidential advisory com-
mittee, the President’s Private Sector Survey on Cost Control (“Survey™), funded
by the Department of Commerce, but whose staff had to be paid for by the pri-
vate sector.8 A non-profit Foundation for the Survey, chaired by members of the
Executive Committee, organized the private staff into thirty-six task forces to
gather information, perform studies, and draft recommendations and reports for
the Executive Committee. Based on this structure, the district and appellate courts
concluded that the non-profit task forces were not subject to FACA because they
did not provide advice directly to the President or any agency, but rather per-
formed activities analogous to staff work. National Anti-Hunger Coalition, 557
F. Supp. at 529-30; 711 F.2d at 1075-76.9

Based on the same reasoning, as well as an exhaustive survey of the FACA
legislative history, this Office recently concluded that subcommittees of the Na-
tional Crime Information Center (“NCIC”) Advisory Policy Board are likewise
not covered by FACA because they “perform preparatory work or professional
staff functions in aid of, but not displacing, the actual advisory committee func-
tion performed by the Board.” Wybrandt Memorandum at 1.10Although each ad-
visory committee structure will determine the results in a particular case, the gen-
eral point can be made that FACA compels disclosure of a limited subset of
information, namely the material used by the advisory committee or subgroup
established or utilized by the ultimate decision-maker, which typically will be an
agency or the President.

B. The Scope of Exemption 5 in the Context of Section 10(b)’s Disclosure
Requirements.

Assuming that documents are subject to section 10(b), we turn to the scope of
FOIA’sexemption 5 under FACA. First, it is necessary to presume that Congress
did not intend to create an irreconcilable conflict between the two laws; i.e., on
the one hand, to protect deliberative advisory committee materials from public
inspection via exemption 5, but on the other, to order detailed disclosure of all
“records, reports, transcripts, minutes, appendixes, working papers, drafts, stud-

8 Exec. Order No. 12369, sec. 3(e), 3C F.R. 190 (1983).

90n the other hand, the subcommittee officially established by the Survey was held to be covered by FACA be-
cause it “is responsible for reviewing the task force reports and making detailed recommendations to the President
and the affected federal agencies.” Notional Anti-Hunger Coalition, 711 F.2d at 1072. The D.C. Circuit panel also
states in dictum that if the task force reports were in fact not exhaustively reviewed and revised by the Executive
Committee, but were merely rubber-stamped recommendations given little or no independent consideration, it
would be within a district court’s power to find that the provisions of FACA apply to the task forces as well. Id. at
1075-76.

10 As in our prior opinion, however, “[w]e must emphasize that our opinion should not in any way be read as
support for attempting to use subcommittees to evade the ... requirements of FACA.” Wybrandt Memorandum at
9.
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ies, agenda, or other documents” that are otherwise covered by FACA.11 The po-
tential conflict is underscored by the obligation to disclose committee drafts,
working papers and studies, whereas exemption 5 is designed to preserve the in-
tegrity of precisely these types of “predecisional” internal deliberations from pub-
lic view.12The two objectives, if not harmonized, would present an insurmount-
able internal statutory conflict.

We conclude that exemption 5 is not generally applicable to materials prepared
by or for an advisory committee, but that it does extend to protect privileged doc-
uments delivered from the agency to an advisory committee. This construction
gives meaning to exemption 5 without vitiating Congress’ enumeration of de-
liberative documents such as working papers and drafts as subject to disclosure.
It is also supported by a close reading of exemption 5 itself. Because by its terms
exemption 5 protects only inter-agency and intra-agency documents and because
an advisory committee is not an agency, documents do not receive the protection
of exemption 5 by virtue of the fact that they are prepared by an advisory com-
mittee. On the other hand, documents prepared by an agency do not lose the pro-
tection of exemption 5 by virtue of the fact that they are delivered to an advisory
committee.13

At the outset, we note that the application of FOIA to advisory committees
in the FACA statute is not a model of draftsmanship.14 Most glaringly, Con-
gress incorporated the FOIA exemptions, yet gave no explicit consideration to

1 Pursuant to section 10(b), the right of public access to deliberative committee documents expires when the
“committee ceases to exist.” The material available for public inspection is thereafter restricted by the statute to the
“report made by every advisory committee and, where appropriate, background papers prepared by consultants.”
5U.S.C. app. |, § 13. The Director of OMB is responsible for filing this matenal, subject to FOIA, with the Library
of Congress where it is maintained for public inspection in a depository Id The depository materials will pre-
sumptively not include the preparatory matenal covered by section 10(b), such as working papers, drafts, studies,
and agendas, unless the materials are incorporated in the committee report or are appropriate background papers
prepared by consultants.

12Exemption 5 in general protects agency documents that would normally be privileged in civil discovery. See
NLRB v Sears, Roebuck & Co., 421 U.S. 132, 149 (1975). To date, the Supreme Court has recognized five privi-
leges, including those expressly mentioned in the legislative history, as well as those that are “well-settled” in the
case law or are “rough analogies” to privileges recognized by Congress. United States v. Weber Aircraft Corp., 465
U.S. 792, 801-02 (1984). The privilege primarily at issue in the intersection of FOIA and FACA is that protecting
advice and recommendations which are part of the deliberative processes of government.

In addition to deliberative process, exemption 5 protects attorney work product, Hickman v. Taylor, 329 U.S.

495, 509-10(1947); FTC v. Groher, Inc., 462 U.S 19,25-28 (1983), matters covered by attomey-client privilege,

NLRB, 421 U.S. at 154, confidential commercial information generated to award contracts, Federal Open Market

Comm, ofthe Fed Reserve Sys. v Merrill, 443 U.S 340, 360 (1979), third-party witness statements to military in-

vestigators, Weber Aircraft, 465 U.S. at 792, and perhaps other privileges as well, see Durns v. United States Dept

ofJustice, 804 F.2d 701 (D.C. Cir.), reh’g en banc denied, 806 F.2d 1122 (D.C. Cir. 1986) (presentence reports);
Hooverv. United States Dep't. of Interior,6\\ F.2d 1132, 1138-42 (5th Cir. 1980) (expert witness reports).
13We express no opinion on the operation of exemption 5 in the context of a FOIA request to an agency

14 The courts have noted the ambiguity of the FACA statute generally, and the problems that would be created
for the conduct of government affairs by the literal application of its terms See, e g , Natural Resources Defense
Council v Herrington, 637 F. Supp. 116, 118-21 (D.D.C. 1986), National Anti-Hunger Coalition, 557 F. Supp at
530; Centerfor Auto Safety v. Tiemann, 414 F. Supp 215, 223 (D.D C. 1976), affd in part, 580 F.2d 689 (D.C.
Cir 1978), Lombardo v Handler, 397 F. Supp. 792, 800 (D.D.C 1975), affd, 546 F 2d 1043 (D.C. Cir 1976),
cert, denied, 431U.S. 932 (1977).
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the difficulties in squaring exemption 5 and section 10. The legislative record
indicates in fact that minimal attention was given on the whole to the incorpo-
ration of FOIA or its intended operation in the particular context of advisory
committees.

On the Senate side, as described in the committee report from the Committee
on Government Operations, the clean FACA bill sent to conference, S. 3529, re-
flected “acompromise between the mandatory requirements of openness and pub-
lic participation contained in S. 1637 and the permissive agency option for pub-
lic access contained in S. 2064 and S. 1964.” Congressional Research Service,
95th Cong., 2d Sess., Federal Advisory Committee Act 166 (Comm. Print 1978)
(“Legislative History™). In tandem with this controversy about access to meet-
ings, the original three bills provided either for unrestricted access to committee
records and reports, S. 163715 and S. 2064,16 or did not provide for any disclo-
sure of written material whatsoever, S. 1964.17

Based on the hearings and additional study, it was concluded, according to the
Senate committee report, that despite “considerable opposition” “there was sub-
stantial merit in opening advisory committee deliberations and documentation to
the public.” Id. In exchange for granting the public a right of access to meetings
and documents, the protections of FOIA were incorporated: “The exemptions un-
der the Freedom of Information Act were chosen because they had received the
most thorough scrutiny and consideration by the Congress in this sensitive area
between public disclosure and privileged information. Further, they seemed to
meet most of the objections raised as to openness during the hearings.” 18 Id. at
166-67. The FOIA exemptions constituted a ready made legislative vehicle for
balancing disclosure and privilege. The record, however, contains no additional

15The pertinent section of S 1637, sec. 10(b), pertaining to reports and records provided:
Each Federal agency shall make available to the public for inspection and copying the records and
files, including agenda, transcrips [sic], studies, analyses, reports, and any other data compilations and
working papers, which were made available to or prepared for or by each advisory committee. Such
records shall be maintained at a single location in each agency for a period of five years after the com-
mittee ceases to exist.
Reprinted in Legislative History at 135.
16S. 2064 provided in section 12(d), in pertinent part, as follows:
Each Federal agency shall make available to the public for inspection and copying the records and
files, including agenda, transcripts, studies, analyses, reports, and any other data compilations and
working papers, which were made available to or prepared for or by each agency advisory committee
(except to the extent they deal with national security matter).
Reprinted in Legislative History at 149.
17S 1964 did, however, require in section 10(d) that the Comptroller General have access, “for the purpose of
audit and examination, to any books, documents, papers, and records of each statutory advisory committee.”
Reprinted in Legislative History at 143.
18The opposition to open meetings came “particularly from agencies whose committees dealt with such issues
as national defense and foreign policy, trade secrets, matters relating to the regulation and supervision of financial
institutions and markets, and information concerning the competence and character of individuals, such as that taken
up by the grant review committees ofthe National Institutes of Health, the National Science Foundation, and NASA.”
See Legislative History at 166.
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discussion that would suggest Congress was even aware of the potential conflict
posed by exemption 5 as applied to section 10 of FACA.19

In the statute as enacted, the language of S. 3529 was adopted in full, but the
structure was slightly altered. Rather than providing that all three sections would
be subject to 552(b), section 10(b) was prefaced with the “[s]ubject to section
552" language. No further elucidation of the relation between FACA and FOIA
was provided. Upon review, therefore, it seems fair to conclude that Congress
broadly opted in favor of disclosure for advisory committees, but in response to
specific problems raised, adopted FOIA as the vehicle for protecting certain
classes of materials. Beyond that, however, Congress did not explain its inten-
tions with respect to the interaction of FOIA and FACA in general or of exemp-
tion 5 in particular.

Absent apparent recognition by Congress of the problem, the proper applica-
tion intended for exemption 5 is necessarily drawn from the plain language of
section 10(b). At least as to deliberative, predecisional materials, such as work-
ing papers, drafts, and studies, there appears to be no doubt that Congress in-
tended full disclosure. The enumeration in extensive detail of specific kinds of
deliberative material subject to mandatory inspection and copying during the life
of the committee provides the best evidence that the exemption 5 protection for
deliberative materials was intended to have limited application as applied to
FACA.

The legislative history reinforces the view that Congress intended the narrow
application of exemption 5 to FACA. In particular, key legislators made numer-
ous and essentially uncontradicted statements that they intended the public to be
in a position to affect the committee’s deliberations and that they fully intended
to provide the public with access to deliberative committee materials during the
committee’s lifetime. For example, in sponsoring the bill on the Senate floor,
Senator Metcalf, as acting subcommittee chairman within the Committee on Gov-
ernment Operations, which submitted S. 3529, stated:20

19The House bill, H.R. 4383, as amended, is even less illuminating In substance, the provision concerning re-
ports and records seems to be closely analogous to S. 3529: “The provisions of section 552 of title 5, United States
Code, shall apply to all records and files, including agenda, transcripts, studies, analyses, reports, meeting notices,
and any other data, compilations, and working papers which were made available to or prepared for or by each ad-
visory committee.” Legislative History at 303. Yet the House committee report impliedly states that the reference
to 552 is actually to 552(a), namely that portion of FOIA that broadly states the obligation to disclose, rather than
to 552(b), which sets forth the nine exemptions:

This provision has the effect of assuring openness in the operations of advisory committees. This
provision coupled with the requirement that complete and accurate minutes of committee meetings be
kept serves to prevent the surreptitious use of advisory committees to further the interests of any spe-
cial interest group. Along with the provisions for balanced representation contained in § 4 of the bill,
this requirement of openness is a strong safeguard of the public interest.

Legislative History at 280.

20 In much the same vein, the subcommittee report accompanying S. 3529 quotes Senator Metcalf’s remarks
opening subcommittee hearings. His language, while not entirely unambiguous, would again strongly suggest that
the rationale for access to committee papers includes, rather than excludes, influence on the deliberative process:

Those who get information to policymakers, or get information for them, can benefit their cause,
whatever it may be. Outsiders can be adversely and unknowingly affected. And decision-makers who
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Further evidence has shown that there exists a tendency among
advisory committees to operate in a closed environment, permit-
ting little opportunity for the public to be informed of their delib-
erations and recommendations, and of the materials and infor-
mation on which they rely. . ..

Thus, the legislation provides both a housekeeping function in
the interests ofefficiency and economy in Governmentand a func-
tion of disclosure and objective counsel—so that the public will
know what advice their Government is getting and how they might
add their contribution to the information process.

Legislative History at 198 (emphasis added). On the House side, Congressman
Moorhead supported H.R. 4383, as amended, emphasizing the following:

Another feature of the bill which must be applauded is the re-
quirement for public access to the deliberations and recommen-
dations of these advisory committees. All too often, such com-
mittees meet behind closed doors, and submit advice to Executive
departments without any opportunity for the public to comment
on or be aware of the purport of such advice.

Legislative History at 297.

Moreover, this construction is also supported by a close reading of the express
terms of exemption 5, which protects only inter-agency and intra-agency mem-
orandums. These terms do not apply to documents prepared by and in the pos-
session of an advisory committee because an advisory committee within the
meaning of FACA is neither an agency nor a sub-group within an agency.21FACA
specifically distinguishes between an advisory committee and an agency in its
section defining statutory terms, making clear that an advisory committee is not

20 (. . . continued)

get information from special interest groups who are not subject to rebuttal because opposing inter-
ests do not know about meetings — and could not get in the door if they did—may not make tempered
judgments. We are looking at twofundamentals, disclosure and counsel, the rights o fpeople tofind
out what is going on and, ifthey want, to do something about it.
S. Rep. No. 1098, 92d Cong., 2d Sess at4 (1972), reprinted in Legislative History at 154 (emphasis added).
These views are seconded by Senator Percy:
The second major element of the bill is its provisions for opening up advisory committees to pub-
lic scrutiny During the extensive hearings .. we became convinced that there were too many in-
stances where advisory committees were consulting with Government offices on important policies
and decisions without an adequate guarantee that the public interest was being served Meetings are
typically closed to the public Minutes and documents used in meetings are typically not available for
public inspection.
Remarks of Senator Percy, 118 Cong. Rec. 30,274 (1972), reprinted in Legislative History at 202 (endorsing S.
3529).
21 Decisions under FOIA hold thatexemption 5 applies when an agency document in the possession ofan agency
has been transmitted by a non-agency such as Congress, see infra note 29 Our conclusion, however, applies only
to documents that are neither prepared by an agency nor in an agency’s possession.
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an agency. It defines the term agency to have the same meaning as used in FOIA,
5 U.S.C. app. |, 8 3(3),2 whereas it defines “advisory committee” as “any com-
mittee, board, commission, council, conference, panel, task force, or other sim-
ilar group, or any subcommittee or other subgroup thereof’established by statute
or reorganization plan or utilized by the President or one or more agencies “in
the interest of obtaining advice or recommendations.” 5 U.S.C. app. I, § 3(2).
More broadly, FACA is predicated on the assumption, emphasized several times
in the statute, that advisory committees give advice and recommendations,23
whereas agencies are operating arms of government characterized by “substan-
tial independent authority in the exercise of specific functions,” Soucie v. David,
448 F.2d at 1073, or the “authority in law to make decisions.” Washington Re-
search Project, Inc. v. HEW,504 F.2d 238,248 (D.C. Cir. 1974). Several courts,24
as well as this Office,2 have construed the statutory distinction to signify that
advisory committees are not agencies 26

22 Pursuant to 5 U.S.C. §551(1), the term “agency” is defined, subject to exceptions, as “each authority of the
Government of the United States, whether or not it is within or subject to review by another agency.”

23 FACA inseveral provisions underscores the self-evident function of advisory committees to provide advice.
See,eg, 5 U.S.C. app. |, § 2(6) (“the function of advisory committees should be advisory only”); 5 U.S.C. app. 1
§ 9(b) (“Unless otherwise specifically provided by statute or Presidential directive, advisory committees shall be
utilized solely for advisory functions.”). See also Legislative History at 197-98 (Among the enumerated purposes
of S 3529 is “to assure that the functions of Federal advisory committees shall be advisory only and that all mat-
ters under their consideration shall be determined solely by Federal officials and agencies ). To the extent FACA
recognizes that advisory committees in individual circumstances might exceed their advisory function, 5 U.S.C.
app 1, § 9(b), (c)(F), the general conclusion that advisory committees are not agencies or divisions of agencies
would need to be evaluated based on the specific powers and activities of the committee

24See, e.g ,Nader v. Dunlop, 370 F. Supp. 177, 178-79 (D.D.C. 1973) (exemption 5 does not exempt from pub-
lic access meetings of advisory committees to the Cost of Living Council); Gates v. Schlesinger, 366 F. Supp. 797,
798-800 (D D C. 1973) (same with respect to advisory committee to Department of Defense) These two cases ap-
ply to meetings, 5 U.S C app. I, § 10(d), not documentary disclosure, 5 U.S.C. app. I, § 10(b), but because they
preceded the 1976 amendment to FACA which eliminated the availability of exemption 5 for meetings, but not for
documents, the reasoning is applicable to documentary materials under the statute as presently written

25 Memorandum for the Clemency Board, from Antonin Scalia, Assistant Attorney General, Office of Legal
Counsel (Sept 24, 1974) (explaining that if advisory committees were considered to be agencies, the full panoply
of requirements mandated by the Administrative Procedure Act would apply to committee operations).

26 We are aware of no language in FACA'’s legislative history supporting the construction that advisory com-
mittees are agencies. One possible exception is a remark by Congressman Thone in reference to a provision in the
House bill regarding access to advisory committee documents filed with the Library of Congress*

Subsection (b) provides that the Freedom of Information Act is applicable to this section.

This should remove any doubt as to whether advisory committees are subject to the Freedom of

Information Act. Otherwise, 1assume, it might be argued that advisory committees do not fall within

the definition of agency in section 551(1) of the Freedom of Information Act and are, therefore, not

subject to the act.

118 Cong. Rec 16,298(1972).

This isolated remark about a provision collateral to section 10 carries little weight, especially since it runs
counter to the statute’s language and other legislative history See, eg , Ernst & Ernst v Hochfelder, 425 U S. 185,
203 n.24 (1976); NLRB v Fruit Packers, 377 U.S. 58, 66 (1964) Moreover, the substance of the remark is am-
biguous. The congressman may have intended to say that advisory committees are agencies or, alternatively, that
the Act expressly makes FOIA applicable to FACA, and therefore avoids any question whether FOIA is indepen-
dently applicable to advisory committees as agencies. See, e g, Memorandum for the Clemency Board, from An-
tonin Scalia, Assistant Attorney General, Office of Legal Counsel at 9 (Sept. 24, 1974) (“There are two routes by
which the Freedom of Information Act may be applied to the Board. One is through the Federal Advisory Com-
mittee Act. A second possible route is through the Administrative Procedure Act, of which the Freedom of Infor-
mation Act is a part, if the [Clemency] Board is to be regarded as an agency, as that term is defined in the Admin-
istrative Procedure Act.”)
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For similar reasons, an advisory committee cannot be deemed a component
within an agency whose deliberative documents are subject to exemption 5. The
Act requires that all legislation authorizing an advisory committee “assure that
the advice and recommendations of the advisory committee ... not be inappro-
priately influenced by the appointing authority or by any special interest, but will
instead be the result of the advisory committee’sindependentjudgment.”5U.S.C.
app. I, 8 5(b)(3). The emphasis on independence, and on judgment, highlights
the separation of committees from agencies, as do the provisions for independent
staffing, 5 U.S.C. app. I, 85(b)(4), temporary duration, 5 U.S.C. app. |, § 14, the
prohibition of committees composed wholly of full-time federal officials or em-
ployees, 5 U.S.C. app. |, § 3(2), and the requirement that “[n]o advisory com-
mittee shall meet or take any action until an advisory committee charter has been
filed” with the appropriate authority, 5 U.S.C. app. I, § 9(c). As the district court
in Gates, 366 F. Supp. at 799, observed: “[T]he exchange of information does
not make an advisory committee ‘part of’ its government agency.”

The committee is not an internal organ, but again by its very nature, is a group
of ‘outsiders’ called upon because of their expertise to offer views and comments
unavailable within the agency.27 In short, given that an advisory committee is
neither an agency itself noracomponent of an agency, exemption 5 cannot gen-
erally apply to FACA advisory committees’ documents since by its terms it only
protects “inter-agency and intra-agency memorandums.”28

On the other hand, by its express terms exemption 5 would apply to delibera-
tive documents prepared by an agency and delivered to the advisory committee.29

27 Moreover, the Senate report urges that advisory committees not be formed if the agency can accomplish the
advisory work imemaUy Advisory committees are plainly meant to supplement agency resources, not duplicate
them. Although the Act authorizes agency officials to call and adjourn meetings, 5 U.S.C. app. I, § 10(e) and (f),
and broadly monitor the operation ofadvisory committees established by an agency, 5 U.S.C. app. I, § 8, these pro-
visions implement the Act’s designated purpose to rein in the operation of advisory committees, not place them
within the jurisdictional confines of the agency or subject them to agency mandate on the substantive issue under
review by the committee

28We recognize that under FOIA the courts have ruled on several occasions that materials supplied to an agency
by outside experts and consultants, see, eg., Hoover v United States Dep’t of Interior, 611 F.2d 1132, 1138 (5th
Cir. 1980) (report of pnvate appraiser); Lead Industries Ass'n v. OSHA, 610 F.2d 70, 83 (2d Cir. 1979) (analyses
of scientific testimony prepared by consultants); or the courts, see Durns v Bureau ofPrisons, 804 F.2d 701 (D D.C.
1986) (presentence reports); or Congress, see, e.g., Ryan v Department ofJustice, 617 F.2d 781,789-90 (D.C. Cir.
1980) (Senators’ responses to agency’s questionnaire intra-agency records), fall within exemption 5—thereby
loosely construing the meaning of “intra-agency.” This line of cases, however, does not alter our conclusion that
an advisory committee cannot invoke exemption 5°s inter-agency exemption to protect materials prepared by it and
in its possession. These cases simply stand for the proposition that an agency may protect certain documents in its
possession from disclosure. Accordingly, under this line of cases, when an agency makes use of advisory materi-
als, such materials may indeed properly become deliberative documents to the agency. Section 10(b), however, im-
poses disclosure requirements on the advisory committee itself.

29This is consistent with the holding in Aviation Consumer Action Project v Washburn, 535 F.2d 101, 107-08
(D.C. Cir. 1976) that agencies may disclose predecisional documents to advisory committees without waiving their
ability to protect the records under exemption 5, at least where such disclosures further the “free and candid ex-
change of ideas during the process of decision-making.” It is also consistent with FOIA caselaw holding that the
delivery of internal documents to Congress does not necessarily vitiate exemption 5 protection. See, e g , Leteher
v United States Dept, ofJustice, 3 GDS 82,257, 82,714 (D.D.C. 1982) ("documents reflecting consultations be-
tween CIA and Congress are protected by exemption 5 since such consultations are an integral part of the deliber-
ative process and to discuss this process in public view would inhibit frank discussions™); Allen v Department of
Defense, 580 F. Supp 74, 83 (D D.C. 1983) (“exemption 5 may, in an appropriate case, be applied to agency-con-
gressional communications™).
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Accordingly, our construction still gives vitality to exemption 5 in the context of
section 10(b) disclosure requirements. Under this construction, documents trans-
mitted to an advisory committee by an agency do not lose the protection of an
agency’s deliberative process exemption under FOIA.

Conclusion

For the foregoing reasons, exemption 5 properly applies under FACA when
the agency has transmitted to an advisory committee a document that would be
protected from disclosure if in the possession of the agency. Under the detailed
enumeration of covered materials in section 10 of FACA, however, the advisory
committees must, as a general matter, disclose the materials “made available to”
the committee, “prepared by” the committee or “prepared for” the committee, so
long as the committee is utilized or established by the President, an agency, or
statute or reorganization plan, and then only “until the advisory committee ceases
to exist.” 5 U.S.C. app. I, § 10(b).

John O. M cGinnis
Deputy Assistant Attorney General
Office ofLegal Counsel
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Applicability of 18 U.S.C. § 207(a) to the Union Station
Development Corporation

18 U.S.C. § 207(a) does not prohibit a former employee of the District of Columbia government now
working for the Union Station Redevelopment Corporation from communicating with the District
government concerning matters on which she worked as a District employee, because the Corpo-
ration should be regarded as “the United States” for the purposes of that statute.

May 10, 1988

Memorandum O pinion for the Deputy Director

Office of Government Ethics

This responds to your request for the opinion of this Office whether 18 U.S.C.
§ 207(a) bars a former employee of the District of Columbia government now
working for the Union Station Redevelopment Corporation (“USRC”) from com-
municating with the District government in connection with matters on which
she worked as a District employee. Section 207(a) prohibits former federal gov-
ernment employees, including employees of the District of Columbia govern-
ment, from representing “any other person (except the United States)” in matters
on which the employee worked as a government employee. For the reasons set
forth below, we conclude that section 207(a) poses no bar to the former em-
ployee’s communicating with the District government because USRC should be
regarded as “the United States” for purposes of that statute.

In the past, we have looked to the definition of “agency of the United States”
in 18 U.S.C. § 6 to determine if an entity should be regarded as the United States
for the purposes of the conflict of interest laws. See Applicability of 18 U.S.C.
§ 205 to Union Organizing Activities of Department ofJustice Employee, 5 Op.
O.L.C. 194 (1981) (Office of the Architect of the Capitol an agency of the United
States for purposes of 18 U.S.C. § 205); Letter for the Secretary of the Army,
from Attorney General Clark (Dec. 2, 1948) (Panama Railroad Company an
agency of the United States for purposes of the conflict of interest laws). Section
6 provides:

The term “agency” includes any department, independent es-
tablishment, commission, administration, authority, board or bu-
reau of the United States or any corporation in which the United
States has a proprietary interest, unless the context shows that such
term was intended to be used in a more limited sense.
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18 U.S.C. § 6. The legislative history of the provision adds:

The phrase “corporation in which the United States has a pro-
prietary interest” is intended to include those governmental cor-
porations in which stock is not actually issued, as well as those in
which stock is owned by the United States. It excludes those cor-
porations in which the interest of the Government is custodial or
incidental.

H.R. Rep. No. 304, 80th Cong., 1st Sess. A6 (1947) (revisers’ notes reprinted in
18 U.S.C. §6).

Few judicial precedents are available to guide us in interpreting 18 U.S.C.
8 6, and none of those involve corporations similar to USRC." In his 1948 letter
to the Secretary of the Army, supra, the Attorney General concluded that the
Panama Railroad Company was an agency of the United States under 18 U.S.C.
8 6. Although he did not explain what factors led to that conclusion, an exami-
nation of the status of the Panama Railroad Company in 1948 reveals several rel-
evant considerations. Under the Act of June 29, 1948, 62 Stat. 1075, 1076-80,
the Panama Railroad Company was “an agency and instrumentality of the United
States,” funded by congressional appropriations and transfers from other gov-
ernment agencies, with the responsibility for operating a railroad across the
Panamanian Isthmus and for building and maintaining the infrastructure of the
Canal Zone.

More helpful is the discussion of the definition of “agency of the United States”
in this Office’s opinion finding the Federal National Mortgage Association
(“FNMA”) an agency of the United States for the purposes of 18 U.S.C. § 431.
Section 431, another conflict of interest provision, prohibits Members of Con-
gress from entering into contracts with agencies of the United States. In a mem-
orandum for Joseph F. Dolan, Assistant Deputy Attorney General, from Norbert
A. Schlei, Assistant Attorney General, Office of Legal Counsel (Dec. 18, 1963)
(“Schlei Memorandum™), we concluded that the status of the FNMA as an agency
of the United States precluded the FNMA’s representation by a law firm of which
a Congressman was a member. We examined the charter of the FNMA and de-
termined that it was a “corporation in which the United States has a proprietary
interest.” Id. at 3. In making this determination we took into account the follow-
ing factors: 1) the corporation was created by federal statute; 2) one of the
FNMA'’s functions was “to provide Government assistance for certain types of
mortgages”; 3) the FNMA was a mixed-ownership corporation in which the Sec-
retary of the Treasury owned the preferred stock; and 4) the United States exer-
cised substantial control over the FNMA’s activities. Id. at 4—6.

1  Compare United States v Allen, 193 F. Supp. 954,957 (S D. Cal. 1961) (a federal grand jury is not an agency
of the United States) with United States v. Stark, 131 F. Supp. 190, 194 (D. Md. 1955) (the FBI is an agency of the
United States). Neither of these cases suggests any standards that can be used to decide whether a particular cor-
porate entity should be regarded as an “agency of the United States" under the statute.
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Based upon these precedents, we believe that USRC should be regarded as an
agency of the United States for purposes of title 18 if the interest of the United
States in the corporation is “proprietary,” but not if the interest of the United
States is “custodial or incidental.” In making this determination, we look to
USRC’s functions, financing, control, and management. Cf. Government Nat’l
Mortgage Ass’nv. Terry, 608 F.2d 614, 618 (5th Cir. 1979).2

USRC’s functions are those entrusted by Congress to the Department of Trans-
portation in the Union Station Redevelopment Act of 1981, 40 U.S.C. §§
801-819. Congress anticipated that “a nonprofit, public-private development cor-
poration” could be created to manage the redevelopment of the Union Station
complex. S. Rep. No. 269, 97th Cong., 1st Sess. 13 (1981), reprinted in 1981
U.S.C.C.A.N. 2711,2723. USRC “was formed to assist the Secretary in achiev-
ing the objectives of the Redevelopment Act and generally to facilitate the rede-
velopment of the Union Station complex.” Union Station Redevelopment Coop-
erative Agreement at 3 (Nov. 1983) (“Union Station Agreement”). In particular,
USRC’s responsibilities include selecting and monitoring the developer of the
station complex, ensuring that adequate provision is afforded Amtrak for its cur-
rent and future use of the station, and working with other interested parties in the
redevelopment of the station. Id. at 6-7. Although these functions presumably
could be handled by private enterprise without federal control, that is not an ad-
equate basis for finding that an entity is not an agency of the United States. See
Rauscher, 789 F.2d at 315. See also Schlei Memorandum at 5 (FNMA is an
agency of the United States even though it is empowered “to engage in its busi-
ness activities in a manner comparable to that of private institutions engaged in
similar activities”). In this case, Congress assigned USRC’s responsibilities to
the Department of Transportation. USRC is simply the vehicle created by that
Department to accomplish the congressional mandate.

USRC is financed by several sources. Amtrak isobligated to provide up to sev-
enty million dollars to USRC for the redevelopment project. Union Station Agree-

2 Terry construed the meaning of “agency” under 28 U.S.C. § 451, which defines “agency” in a manner similar
to the definition in 18 U.S.C. § 6. Moreover, the historical and revisions notes of section 451 state that “agency” in
section 451 conforms to the definition of “agency” in 18 U.S.C. § 6. Accordingly, the court in Terry used the dis-
cussion of “proprietary corporation™ in the revisers’ notes to 18 U.S.C. § 6 to determine if Ginnie Mae should be
held an agency of the United States for the'purposes of determining federal jurisdiction See 608 F.2d at 618-20
(Ginnie Mae is an agency because of the control HUD exercises over Ginnie Mae, the intent of Congress to retain
governmental control over the federal housing program, and the funds provided by—and profits returned by Gin-
nie Mae to—the federal government). See also Rauscher Pierce Refsnes, Inc. v. FDIC, 789 F.2d 313, 314-16 (5th
Cir. 1986) (FDIC is an agency because of the “important governmental functions" performed by the FDIC, the pres-
ence of the Comptroller General and two presidential appointees on the three member board, the authority to issue
regulations, and the control by Treasury over the money of the FDIC); LPR Land Holdings v. Federal Land Bank,
651 F. Supp. 287,290 (E.D. Mich. 1987) (a federal land bank is not an agency because being chartered by and reg-
ulated by the federal government is not sufficient to make an entity an agency of the United States).

Although title 28 incorporates the definition of agency in title 18, the converse is not true. It is possible that
different considerations influence whether an agency should be considered part of the United States for jurisdic-
tional purposes and whether an agency is part of the United States for the purpose of defining a criminal offense.
Thus, cases decided under title 28 are not dispositive under title 18, but they are useful in examining the factors that
courts have found relevant to deciding whether an entity is an “agency” of the United States.
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ment at 8.3 The Federal Railroad Administration (“FRA”), an agency within the
Department of Transportation, was required to provide $340,000 for the opera-
tion and maintenance of Union Station between October 1, 1983 and September
30, 1984; the FRA has a continuing obligation to provide financial assistance to
USRC to the extent that its funds are available for this purpose. Id. at 4-5,9. The
District of Columbia contributes federal highway funds to USRC. Also, any in-
come that USRC earns in the course of its work is to be used “to further project
objectives.” Id. at 11. USRC has no obligation to seek funds from any source. Id.
at 7.

USRC is managed by a five member board of directors. Two members—the
Secretary of Transportation and the Federal Railroad Administrator—are offi-
cials of the federal government. A third member—the Mayor of the District of
Columbia—has the status of a federal official under the conflicts laws. Another
member—the president of Amtrak—represents a mixed-ownership government
corporation. See supra note 3. The president of the Federal City Council repre-
sents a private entity.4 The day-to-day operations of USRC are handled by a pres-
ident, a vice-president, two full-time employees, and one part-time employee, al-
though the members of the board of directors also play significant, albeit varying,
roles in this regard.5

While the question seems to us a close one, on balance we believe that the
functions, financing, management and control of USRC make that entity an
“agency of the United States” under 18 U.S.C. § 6, and that accordingly it should
be considered “the United States” under 18 U.S.C. § 207(a). Our conclusion in
this regard is reinforced by the purposes of section 207(a) itself. Several justifi-
cations for the restrictions imposed by that section on post-government employ-
ment have been advanced: the need to prevent the use of confidential govern-
ment information for the benefit of a private party, the unseemliness of switching
sides, the fear of undue influence over former colleagues, avoidance of pressure
on government employees who anticipate future private employment, and pro-
tection from the appearance of a conflict of interest. See, e.g., Bayless Manning,
Federal Conflict of Interest Law 179-81 (1964) (reviewing the legislative his-
tory of the predecessor statute to section 207). See also ABA Comm, on Ethics
and Professional Responsibility, Formal Op. 342 (1975). These same dangers are

3 Amtrak is a “mixed-ownership Government corporation.” 31 U.S.C § 910I(2)(A). It is not “an agency or es-
tablishment of the United States Government.” 45 U S C. 8§ 541, 581(b)(1). Nonetheless, we have advised that
Amtrak is an “agency” for the purposes of the Privacy Act, 5 U.S.C. § 552a, because Amtrak is a “Government
controlled corporation” under 5 U.S.C. § 552(e). Letter for William M. Nichols, General Counsel, Office of Man-
agement and Budget, from Antonin Scalia, Assistant Attorney General, Office of Legal Counsel (Oct. 7, 1976)
Further, more than one-third of Amtrak’s total expenses for fiscal year 1987 was funded by congressional appro-
priations. See HR. Rep No. 202, 100th Cong , 1st Sess. 101-02 (1987)

4The Federal City Council is a civic organization comprised of prominent Washington residents It essentially
operates as a booster group for the city.

5The General Counsel of the FRA has daily contact with USRC and is involved in most of the substantive de-
cisions made by the corporation The Federal Railroad Administrator has perhaps weekly contact with the USRC.
The other members of the board of directors have less frequent contact with the corporation.
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not posed when a government employee moves “from one salaried government
position to another.” Id. at 6. Thus, for example, it would be entirely permissible
for an individual to work on the redevelopment of Union Station as an employee
of the District of Columbia and then work on the same matter as an employee of
the Department of Transportation. We believe that the nature of USRC, as the
entity performing the statutory responsibilities of the Department of Transporta-
tion for the Union Station project, under the guidance of government officials
and with the assistance of federal funding, suggests that the same result should
be reached when an individual moves from employment with the District of Co-
lumbia to employment with USRC.

In sum, we believe that the exclusively federal functions of USRC, and the sig-
nificant control over its operations exercised by the federal government, warrant
the conclusion that USRC should be considered “the United States” for the pur-
poses of 18 U.S.C. § 207(a). Accordingly, the prohibitions of that section do not
apply where a former employee ofthe District of Columbia accepts employment
with USRC.

M ichael Carvin
Deputy Assistant Attorney General
Office of Legal Counsel
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Applicability of the Davis-Bacon Act to the Veterans
Administration’s Lease of Medical Facilities

The Attorney General has authority to review legal determinations made by the Secretary of Labor
under the Davis-Bacon Act.

A lease of a privately owned facility is not a “contract for construction of a public building” within
the meaning of the Davis-Bacon Act. The mere fact that a lessor undertakes construction in order
to fulfill its obligations is insufficient to convert a lease into such a contract.

June 6,1988

M emorandum O pinion for the General Counsel

Veterans Administration

This memorandum responds to the Veterans Administration’s December 16,
1987, request for an opinion on the applicability of the Davis-Bacon Act (“the
Act”) to the lease of a privately owned facility by the Veterans Administration.

l. Background

The Veterans Administration (“VA”) is authorized to lease space that the Ad-
ministrator of Veterans Affairs considers necessary for use as a medical facility.
38 U.S.C. §5003. Pursuant to that authority, the VA entered into a lease to ob-
tain space for an outpatient clinic in Crown Point, Indiana. On June 10, 1986, and
again on July 25, 1986, the President of the Building and Construction Trades
Department, AFL-CIO, requested a ruling from the Department of Labor’s Wage
and Hour Administrator that the Davis-Bacon Act—which applies to certain
“contract[s] ... for construction ... of public buildings™—be applied retroac-
tively to the Crown Point lease.

In a decision dated August 15, 1986, the Administrator advised the VA that
the Davis-Bacon Act was applicable to the Crown Point lease, because in this in-
stance the lessor had chosen to construct a new facility to lease to the VA, and

1 Insoliciting offers for the lease, the VA did not specify that it was seeking either a new or a preexisting facil-
ity, and indeed the VA’s Solicitation for Offers contemplated that an offeror with a suitable existing building could
be awarded the lease E g § 16 (“Preference will be given to offerors of space in buildings on, or formally listed as
eligible for inclusion in, the National Register of Historic Places and to histoncally significant buildings in historic
districts listed in the National Register.”); § 33 (“Buildings which have incurable functional obsolescence . may
be rejected by the Contracting Officer.”), § 97 (dealing with asbestos in “existing buildings” offered for lease) As
stated by the Veterans Administration

The VA’s decision to lease space for the Crown Point clinic was based on an economic cost analysis
performed pnor to the issuance of the [solicitation for offers]. This analysis is used to determine the
least costly method of providing the necessary space to accommodate veterans’ medical care needs
Here, leasing proved to be the least costly alternative .. When this [solicitation] is prepared, the type
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therefore “the nature of the agreement [is] a contract for construction.” Id. at 1.1
The Administrator reaffirmed that ruling on November 13, 1986. The Depart-
mentofLabor’s Wage Appeals Board upheld the Administrator on June 26,1987,
stating that even though “the principal purpose of the VA contract is to lease a
facility,” “[t]he lease aspect of the negotiations between the VA and the devel-
oper does not in any way change the construction nature of the contract.” In re
Applicability ofDavis-Bacon Act to Lease ofSpace For Outpatient Clinic, Crown
Point, Indiana, WAB Case No. 86-33, at 6,4 (June 26, 1987).

The VA thereafter expressed its disagreement with that interpretation of the
Davis-Bacon Act, and announced its intention to seek the opinion of the Attor-
ney General as to the applicability of the Davis-Bacon Act to a lease by the VA,
pursuant to 38 U.S.C. § 5003, of privately owned and privately constructed fa-
cilities.2

1(.. .continued)

of space that will be offered, i.e , space already in existence, presently under construction, or in a fa-

cility that will be constructed, cannot be anticipated.

Letter for Charles J. Cooper, Assistant Attorney General, Office of Legal Counsel, from Donald L Ivers, General
Counsel, Veterans Administration at 7 (Dec. 16,1987) (“Ivers Letter”). Although the lessor of the Crown Point fa-
cility chose to construct a new facility, the lessor was clearly not required to do so Legal and equitable title will
remain in the lessor throughout the term of the lease, and the lessor is free to sell the building or to lease it to some-
one else at the conclusion ofthe lease. Lease payments began “after the VA [took] occupancy ofthe leased premises,”
and will continue “on a monthly basis in arrears ” Id at 6.

The Department of Labor suggests that there was “a lump sum payment by the VA to the contractor of
$440,128.16 for . .construction” of certain “Schedule B” items. Letter for Charles J Cooper, Assistant Attorney
General, Office of Legal Counsel, from George R. Salem, Solicitor of Labor at 8 (Apr. 22, 1988) (“Salem Letter”).
This assertion would appear to conflict with the VA’s statement that “Federal funds [were] not provided for the
purposes of construction” at Crown Point. Ivers Letter at 6.

Whether any or all of these “Schedule B” items constitute construction is a factual issue which was neither
relied upon by the Department of Labor’s Wage Appeals Board in its Crown Point decision, nor directly presented
to us for resolution There is nothing precluding lease payments, or portions of lease payments, from being paid as
a lump sum, rather than over time. Indeed, under the VA’s solicitation for offers, offerors were required to provide
alternate proposals, calculating the “Schedule B” items both as “lump sum payment not to be included in the rental
rate,” and as a rental rate “which included the cost of these items.” The VA reserved to itself the right to select the
“most favorable” option. Solicitation for Offers, § 10. Moreover, we note that even under the regulations purport-
ing to cover “nonconstruction contracts”— and even assuming that those regulations apply to leases—there is an
exception to coverage for construction work that “is incidental to the furnishing of supplies, equipment, or services”
or that is “so merged with nonconstruction work” as to be incapable of being “segregated” as a separate contrac-
tual requirement. 48 C.F.R § 22.402(b). See also infra note 12.

Thus, while we do not here attempt to resolve this factual issue, considerable evidence exists to support the
V A’s position that the payments contemplated for “Schedule B” items were not for construction. In any event, it is
clear that even if the Department of Labor’s factual contention regarding the nature of the “Schedule B” items is
correct, application of Davis-Bacon requirements would be limited under the statute to the payments (or some part
thereof) attributable to the “Schedule B” items.

2 Both the General Services Administration and the Department of Defense have submitted written statements
supporting the VA’s interpretation of the Davis-Bacon Act. Letter for Charles J. Cooper, Assistant Attorney Gen-
eral, Office of Legal Counsel, from Clyde C. Pearce, Jr , General Counsel, General Services Administration (Dec
31, 1987); Letter for Charles J. Cooper, Assistant Attorney General, Office of Legal Counsel, from Kathleen A.
Buck, General Counsel, Department of Defense (May 5, 1988) (“Any expansion of the Davis-Bacon Act beyond
its express language should be done by Congress, not by agency interpretation.”)
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I1. Discussion

A. Jurisdiction

Before turning to the substantive issues presented by the VA’s request, we ad-
dress a threshold jurisdictional matter: whether the Attorney General, and hence
this Office, has authority to render an opinion on the proper interpretation of the
Davis-Bacon Act at the request of the VA. The Department of Labor, by letter
dated April 22, 1988, has suggested that Executive Order No. 12146, 3 C.F.R.
409 (1979), governs the issue of the Attorney General’s authority to give an opin-
ion in this matter, and that that Executive Order, by its terms, prohibits the At-
torney General from responding to the VA’s request.3

As an initial matter, the Executive Order is not the sole basis for the Attorney
General’sjurisdiction over this matter. Congress has authorized the Veterans Ad-
ministration to “require the opinion of the Attorney General on any question of
law arising in the administration of the Veterans Administration.” 38 U.S.C.
8 211(b). The applicability vel non of the Davis-Bacon Act to leases entered into
by the VA is clearly a “question of law arising in the administration of the Vet-
erans Administration”; among other things, the interpretation given to the Davis-
Bacon Act may determine the required terms of certain contracts entered into by
the Administrator.4 Accordingly, the VA has statutory authority under section
211 to request an opinion from the Attorney General, and the Attorney General
has statutory authority to respond to that request.5

Moreover, contrary to the Department of Labor’s suggestion, Executive Or-
der No. 12146 also authorizes the Attorney General to issue an opinion in this
matter. The Executive Order provides in part:

Section 1-401. Whenever two or more Executive agencies are un-
able to resolve a legal dispute between them, including the ques-
tion of which has jurisdiction to administer a particular program
or to regulate a particular activity, each agency is encouraged to
submit the dispute to the Attorney General.

3Salem Letter at 1-6.

4 See Application of the Davis-Bacon Act to Urban Development Projects that Receive Partial Federal Fund-
ing, 110p. O.L.C. 92, 95 (1987) (interpretation of statute that will affect contracts entered into by department is a
legal question “arising in the administration of [the] department"” within meaning of identical language contained
in28 USC. §512).

5Accord, id. at 94-95 (construing identical statutory language contained in 28 U S.C § 512 to mean that the re-
questing agency “is entitled by law to the opinion of the Attorney General”)

The Department of Labor seeks to distinguish the Cooper Opinion, by noting that the Attorney General ex-
ercised jurisdiction therein pursuant to 28 U.S.C. § 512, whereas in the present instance 28 U S.C § 512 has no ap-
plication—implying that if 28 U.S.C § 512 did apply, the Department would not contest the jurisdtctional issue.
Salem Letter at 1n. 1. The pertinent language 0f28 U S C. § 512, however, is identical to the language of 38 U.S.C.
§211, which is applicable here. The Department of Labor does not address 38 U.S.C. § 211 in the Salem Letter.
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The Department of Labor interprets section 1-401 to mean that the Attorney Gen-
eral may exercise jurisdiction only when the dispute is “voluntarily submitted by
the disagreeing agencies,” i.e., only when both (or all) agencies involved agree
to submit the dispute to the Attorney General. Because in this case the Secretary
of Labor “does not submit this matter for resolution by the Attorney General,”
the Department urges that section 1-401 may not serve as a basis for the Attor-
ney General’s jurisdiction.6

We believe that the Department’s interpretation is incorrect. Section 1-401
specifically states that each agency is encouraged to submit any such dispute to
the Attorney General: there is no requirement that every agency involved in adis-
pute request an opinion from the Attorney General. Thus, section 1-401 entitles
any agency, by itself, to request the Attorney General to resolve a legal dispute
with another agency—as the VA has done here. The interpretation offered by the
Department of Labor is contradicted by the plain language of the Order itself.

Further, that interpretation would defeat the purposes of the Order by granting
any agency a “veto” over the Attorney General’s section 1-401 jurisdiction,
thereby insuring that some disputes could never be resolved within the terms of
the Executive Order. Nothing in the Executive Order supports such an anomalous
result.7

The Attorney General’sstatutory authority over all litigation in which a United
States agency is a party provides an additional basis for the exercise of jurisdic-
tion here.8 As we noted ina prior opinion, in response to a similar challenge to
the Attorney General’sjurisdiction:

[Tjhe Attorney General’s authority to give his opinion ... is also
confirmed by 28 U.S.C. 516 and 5 U.S.C. 3106. The former re-
serves generally to the Attorney General the conduct of all litiga-
tion in which the United States, an agency, or officer thereof is a
party. The latter generally prohibits the head of an Executive de-
partment from employing an attorney for the conduct of litigation
in which the United States, an agency, or an employee thereof is
a party, requiring instead that the matter be referred to the De-
partment of Justice. Both provisions admit of exceptions only
when “otherwise authorized by law.” Although Congress has es-
tablished “asolicitor for the Department of Labor,” 29 U.S.C. 555,
the solicitor has no general litigating authority; his authority is
narrowly drawn, see 29 U.S.C. 663 (representation of the Secre-

6 Salem Letter at 2

7See also 11 Op. O L.C. at 97 (reaffirming the authonty of the head of any executive department, acting alone
and without obtaining the consent of any other agency that may be a party to a dispute, to request an opinion from
the Attorney General under 28 U SC §512). Executive Order No 12146 “expands the authority of the Attorney
General to render legal opinions beyond his statutory obligation,” id , further suggesting that no “one agency veto”
provision should be read into section 1-401.

8 Given the clear jurisdictional bases for the Attorney General’s opinion in this matter, we need not consider
whether section 1401 of Executive Order No. 12146 provides further authority for the Attorney General to re-
spond to the VA’s request. See also 11 Op. O.L.C at 97-98
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tary of Labor in occupational safety and health litigation); 29
U.S.C. 1852(b) (litigation for the protection of migrant and sea-
sonal workers); 30 U.S.C. 822 (representation of the Secretary of
Labor in mine safety and health litigation), and nevertheless “sub-
ject to the direction and control of the Attorney General.” Id. The
Attorney General’sauthority to conduct litigation on behalf of the
United States necessarily includes the exclusive and ultimate au-
thority to determine the position of the United States on the proper
interpretation of statutes before the courts.9

Thus, we conclude that the Attorney General has the authority to decide the le-
gal question presented by the VA.10

B. Substantive Issues

The Davis-Bacon Act, at 40 U.S.C. § 276a(a), provides in part:

The advertised specifications for every contract in excess of
$2000, to which the United States ... is a party, for construction,
alteration, and/or repair... of public buildings or public works of
the United States ... and which requires or involves the employ-
ment of mechanics and/or laborers shall contain a provision stat-
ing the minimum wages to be paid various classes of laborers and
mechanics which shall be based upon the wages that will be de-
termined by the Secretary of Labor to be prevailing for the corre-
sponding classes of laborers and mechanics employed on projects
of a character similar to the contract work in the city, town, vil-
lage ... in which the work is to be performed ....

The language of the statute is both plain and precise. Section 276a(a) applies only
to certain contracts to which the United States “is a party,” and that are “for con-

91d. at 98.

We note that on October 20, 1987, the AFL-CIO’s Building and Construction Trades Department filed suit
to compel the VA to comply with the Department of Labor’s Wage Appeals Board’s June 26, 1987 decision Build-
ing and Construction Trades Department v. Turnage, 705 F. Supp. 5 (D.D.C. 1988).

The Department of Labor implicitly challenges the Attorney General’s litigating authority as a basis for ju-
risdiction here, by suggesting that the interpretation of the Davis-Bacon Act is not an issue in the pending litiga-
tion. Salem Letter at 6. That suggestion is incorrect* resolution of the conflicting interpretations of the Davis-Ba-
con Act will clearly affect the conduct of the litigation. Forexample, should we conclude that the VA’s interpretation
ofthe Davis-Bacon Act is incorrect, that decision would be binding upon the VA and the litigation would be mooted.
See, e g , Executive Order No 2877 (May 31, 1918).

10As set out above, the Attorney General is authorized to provide opinions on “questions of law” and to resolve
“legal disputes” within the executive branch E.g, 38 U.S C § 211, Executive Order No. 12146. How far that au-
thority permits the Attorney General to resolve factual questions necessarily incident to a properly presented legal
dispute need not be addressed here As we conceive the question posed by the VA, our analysis does not turn upon
the particular facts surrounding the Crown Point lease; rather, our opinion is addressed to the question of Davis-
Bacon coverage of leases, as a matter of statutory construction.
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struction, alteration, and/or repair ... of public buildings.” The question pre-
sented here is whether the lease of a privately owned facility is a “contract. . .
for construction ... of [a] public building” within the meaning of the Act. We
think the plain language of section 276a(a) demonstrates that it is not.

We start with the well-established principle that “[statutory construction must
begin with the language employed by Congress and the assumption that the or-
dinary meaning of that language accurately expresses the legislative purpose.”
Park ‘N Fly, Inc. v. Dollar Park and Fly, Inc., 469 U.S. 189, 194 (1985); see
American Tobacco Co. v. Patterson, 456 U.S. 63,68 (1982). Although the Davis-
Bacon Actis aremedial statute, to be construed liberally, the carefully drawn lan-
guage of section 276a(a) limits its application to “contracts] ... for construc-
tion”; there is nothing in the language of the statute to suggest that it was meant
to extend beyond construction contracts to leases, or to construction undertaken
by private entities in order to enter into or fulfill a lease agreement with the gov-
ernment.1l

That the words “contract... for construction” in the Act were meant to have
their plain meaning was confirmed by Attorney General Cummings, who re-
viewed the legislative history ofthe Davis-Bacon Act, noted that the Act was “re-
stricted by its terms to ‘construction, alteration, and/or repair’ and concluded
that the Act applied to “buildings erected with funds supplied by the Congress.”
38 Op. Att’y Gen. 229, 233 (1935) (emphasis added). Similarly, Attorney Gen-
eral Rogers noted that the House Committee on Public Works characterized the
Davis-Bacon Act as “applfying] to all direct Federal construction.” 41 Op. Att’y
Gen. 488,495(1960).

A contract to lease a privately owned facility, however, is not a contract to
erect buildings “with funds supplied by the Congress,” nor does such a lease in-
volve “direct Federal construction.” See 38 Op. Att’y Gen. at 233; 41 Op. Att’y
Gen. at 495. Similarly, the fact that a private entity might undertake construction
with private funds in orderto offer the government a lease, or to fulfill lease oblig-
ations, does not make the United States a party to a contract for construction, nor
does that fact convert a lease into a contract for “direct Federal construction.” 41
Op. Att’y Gen. at 495. More specifically, construction undertaken by a private
party, with private funds, in order to satisfy government specifications and thus
to enable the private party to fulfill its obligations as a lessor to the government,
or to enter into a lessor relationship with the government, is not construction pur-
suant to a “contract... for construction” to which “the United States ... isa

1 Congress has not only crafted 40 U.S.C. § 276a(a) to exclude leases, but has also distinguished between con-
struction contracts and leases in the statute authorizing the VA to enter into leases. Thus, 38 U.S C. § 5003(a)(1)
authorizes the VA to “construct or alter” any medical facility; 38 U.S.C. § 5003(a)(2) separately authorizes the VA
to acquire such facilities “by lease.” The statute was comprehensively amended in 1979 in part “[t]o help assure
the timely completion of leasing arrangements.” S. Rep. No. 100,96th Cong., IstSess. 58(1979),reprintedin 1979
U.S.C.C.A.N. 169.212.
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party” as required by the language of the Act. Accordingly, such privately fi-
nanced construction is not covered by the Act.12

The Comptroller General has reached the same conclusion, holding that the
Davis-Bacon Act does not apply to the construction of buildings in accordance
with government specifications, for lease by the government. The Comptroller
General acknowledged the “basic distinction which exists between the procure-
ment of a right to use improvements, even though constructed for that particular
usage, and the actual procurement of such improvements.” In light of that dis-
tinction, the Comptroller General held that “the mere fact that construction work
is prerequisite to supplying a public need or use does not give such work a Davis-
Bacon status.” 42 Comp. Gen. 47,49 (1962).13

The language of section 276a(a) also contrasts sharply with the language of
several similar statutes under which leases are explicitly subject to the prevail-
ing wage requirements of the Davis-Bacon Act. For example, 39 U.S.C.
8410(d)(1) states explicitly that certain “lease agreement[s]” entered into by the
Postal Service shall be covered by prevailing wages established under section
276a.14Similarly, 40 U.S.C. §§ 801-851, authorizing the lease of the Union Sta-
tion Building by the Federal Government, specifically provide that alterations to
the leased facility shall be subject to the prevailing wage requirements of the
Davis-Bacon Act. 40 U.S.C. § 808. Additionally, 42 U.S.C. § 1437j also specif-
ically lists “contract[s] for... lease” as being subject to those requirements. That
Congress in these statutes felt called upon to specify that leases were to be cov-
ered by the Davis-Bacon Act indicates not only that Congress knows how to in-
sure that leases are covered by the Davis-Bacon Act in those few situations where
it so chooses, but also that section 276a(a) by itself does not include leases.15

12 We note that the various regulations cited in the Salem letter are not inconsistent with this conclusion. Reg-
ulations promulgated under the Davis-Bacon Act that purport to apply the Act to “nonconstruction contracts,” 48
C.F.R. § 22.402(b), do not embrace lease agreements. Similarly, 29 C.F.R. § 4.116(c)(2), promulgated under the
Service Contract Act and dealing with application of the Davis-Bacon Act to contracts for services, does not apply
here. 29 C F.R. § 5 2(k) is merely an interpretation of “public building” and “public work” as those phrases appear
in the Act, and makes no reference'to leases. Moreover, the regulation itself provides that those terms include only
construction work “earned on directly by authonty of or with funds of a Federal agency.” It seems plain that even
if the regulation applied to leases, the lease by the government of a privately constructed and owned facility does
not constitute construction work earned on directly by authonty of a Federal agency, or with the funds of a Fed-
eral agency.

In any event, any interpretation of these regulations as extending to leases would result in an impermissible
conflict between the regulations and the plain language and intent of the statute itself, for the reasons discussed
above. See also Chevron U SA v Natural Resources Defense Council. Inc., 467 U.S. 837, 842-43 (1984)

13The Department of Labor states with respect to this decision that “[i]t is the position of the Department that
the Comptroller General lacks the authority to issue opinions regarding the proper application of the Davis-Bacon
Act.” Salem Letter at 9 n.7. The Comptroller General’s decision, however, was issued in response to a request from
the Department of Labor. Moreover, whatever the merits of the Department’s challenge to the Comptroller Gen-
eral’s authority, we refer to the Comptroller General’s opinion not as binding precedent but rather as additional
confirmation for our own conclusions.

14When Congress amended 39 U.S.C. § 410(d) to make the Davis-Bacon Act applicable to certain Postal Ser-
vice leases. Congress acknowledged that that application was an extension of Davis-Bacon coverage. H.R. Rep.
No. 1104, 91st Cong., 2d Sess. 27 (1970), reprinted in 1970 U.S.C.C.A.N. 3649, 3675

95



Conclusion

In light of the language and legislative history of the Davis-Bacon Act, the dis-
tinction that Congress has drawn between leases and contracts for construction
in numerous statutes, including the statute governing the VA’s leasing authority,
and several opinions of the Attorney General and Comptroller General, we con-
clude that the coverage of the Davis-Bacon Act does not extend to leases. The
mere fact that a lessor undertakes construction in order to fulfill its lease obliga-
tions is insufficient to convert a lease into a “contract... for construction” within
the meaning of the Act.

Charles J. Cooper
Assistant Attorney General
Office ofLegal Counsel

15  Pending legislation in Congress also provides some minor support to the conclusion that the Davis-Bacon Act
does notapply to leases. The “Davis-Bacon Amendments of 1987” would amend current40 U.S.C §276ato provide
that “acontract for construction ... includes a contract for the lease of a facility which is to be constructed... ifcon-
struction ... isrequired for fulfillmentofthe contract.” Although it is quite true that “[t]he views of members ofa later
Congress ..are entitled to little if any weight” in interpreting a statute, Teamsters v United States, 431 U.S. 324,354
n.39 (1977), itis nonetheless the case that inenacting a statute. Congress is presumed to intend to change existing law,
rather than to commit a meaningless act.

The Department of Labor suggests that “there is no indication that Congress has ever dealt with this issue
[of coverage of leases by the Davis-Bacon Act],” because Congress has not, for example, “pass[ed] an amendment
providing that leases are not subject to the Act.” Salem Letter at 10. Congress, however, need not pass such nega-
tive amendments to make its intent clear: the very words of the statute that Congress did choose to pass are suffi-
cient to make it clear that the Act does not cover leases
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Interpretation of District of Columbia Good Time Credits Act of
1986

The District of Columbia Good Time Credits Act of 1986, which requires that prisoners “be given
credit on the maximum .. .term of imprisonment for time spent... on parole” does not impliedly
repeal another provision of the D.C. Code, that requires that recommitted parole violators not re-
ceive credit against their sentences for time spent on parole.

June 8, 1988

M emorandum O pinion for the Chairman

United States Parole Commission

You have requested the opinion of this Office on whether section 5(a) of the
District of Columbia Good Time Credits Actof 1986, D.C. Code §24-431 (Supp.
1987), repeals by implication D.C. Code §24-206(a) (1981). For the reasons set
forth in this memorandum, we believe that section 5(a) of the 1986 Act does not
repeal D.C. Code § 24-206(a).

Background

The District of Columbia, like virtually every jurisdiction, affords most pris-
oners an opportunity to serve a portion of their sentences on parole. Parolees are
required to report periodically to their parole officers and to observe the condi-
tions of their paroles, but they are not confined in correctional institutions and
generally enjoy substantial freedom.

If a parolee violates the conditions of his parole (the most common violation
being the commission of a new offense), the parole may be revoked and the
parolee recommitted to a correctional institution. In all jurisdictions of which we
are aware, when a parole violator is returned to prison, the time he spent on pa-
role prior to the revocation is not credited against his sentence. Until recently that
was unquestionably the rule in the District of Columbia, for D.C. Code
§ 24—206(a) (1981) provides that:

If the order of parole shall be revoked, the prisoner, unless sub-
sequently reparoled, shall serve the remainder of the sentence
originally imposed less any commutation for good conduct which
may be earned by him after his return to custody. For the purpose
of commutation for good conduct, the remainder of the sentence
originally imposed shall be considered as a new sentence. The
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time a prisoner was on parole shall not be taken into account to
diminish the time for which he was sentenced.

On April 11,1987, however, the District of Columbia Good Time Credits Act
of 1986, D.C. Code 8§ 24-428 - 24—434 (Supp. 1987), took effect. Section 5(a)
of the Act, D.C. Code § 24-431 (Supp. 1987), provides that:

Every person shall be given credit on the maximum and the min-
imum term of imprisonment for time spent in custody or on pa-
role as a result ofthe offense for which the sentence was imposed.
When entering the final order in any case, the court shall provide
that the person be given credit for the time spent in custody or on
parole as a result of the offense for which sentence was imposed.

The question thus arises whether the first sentence of section 5(a), which requires
that prisoners “be given credit on the maximum . . . term of imprisonment for
time spent... on parole,” impliedly repeals D.C. Code § 24-206(a), which re-
quires that recommitted parole violators not receive credit against their sentences
for time spent on parole.

The United States Parole Commission, which supervises District of Columbia
offenders committed to federal prisons, believes that section 5(a) does not im-
pliedly repeal D.C. Code § 24—206(a). Memorandum for Clair Cripe, General
Counsel, United States Bureau of Prisons, from Patrick J. Glynn, General Coun-
sel, United States Parole Commission (Sept. 16, 1987). The Commission relies
heavily upon the familiar principle of statutory construction that repeals by im-
plication are not favored and will be found only where two statutes are irrecon-
cilable. 1d. at 2-3. The Commission concludes that section 5(a) is not irreconcil-
able with D.C. Code § 24-206(a); the former merely states a general principle,
namely that time served on parole is credited toward service of the maximum
sentence, while the latter states an exception to that general rule, namely that in
cases of parole revocation, time spent on parole will not be credited toward the
maximum term of imprisonment. Id. at 3. Viewed in this light, there is no in-
consistency between the two statutes. Indeed, the provision of D.C. Code
§ 24—206(a) that parole violators will not have time spent on parole credited
against their sentence necessarily implies that parolees who successfully com-
plete parole will receive credit against their maximum term of imprisonment.

The District’s Corporation Counsel takes a contrary view. He has opined that
there is an unavoidable inconsistency between D.C. Code § 24—206(a) and sec-
tion 5(a) of the Good Time Credits Act and therefore that the latter repeals the
former by implication. The Corporation Counsel acknowledges that repeals by
implication are disfavored, but notes that a harmonizing interpretation of two ar-
guably inconsistent acts must preserve the sense and purpose of each act. Letter
for Patrick J. Glynn, General Counsel, United States Parole Commission, from
Frederick D. Cooke, Jr., Corporation Counsel, District of Columbia at 2 (Oct. 30,
1987) (“Cooke letter”). The Corporation Counsel observes that one of the pri-
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mary purposes of the Good Time Credits Act was to deal with the “unprecedented
overcrowding problem” in the District’s prisons “by shortening the length of both
maximum and minimum sentences through the use of credit,” id. at 3 (quoting
Report of the Committee on the Judiciary, Council of the District of Columbia,
on Bill 6-505 at 2 (Nov. 12, 1986) (“Report”)), and concludes that giving sec-
tion 5(a) the meaning suggested by the Parole Commission would not effectuate
the purpose of the bill.

Additionally, the Corporation Counsel argues that repeals by implication will
be found where the later legislation is intended to cover the field in a compre-
hensive manner. The Corporation Counsel suggests that the Good Time Credits
Act “appears on its face to cover in a comprehensive manner the field of the ex-
tent to which time served in custody (i.e., confinement) and on parole shall be
credited toward the minimum and maximum sentence.” 1d.

Finally, the Corporation Counsel argues that the construction of section 5(a)
proffered by the Parole Commission would render the section meaningless as ap-
plied to parole. Since “preexisting law makes quite clear the general rule, namely
that time served on parole is time served in fulfillment of the maximum sentence,”
an interpretation of section 5(a) that limited the section to a restatement of that
general proposition would not change the law in any way. Id. at 4.

Analysis

It is, of course, a cardinal principle of statutory construction that repeals by
implication are not favored. Andrus v. Glover Constr. Co., 446 U.S. 608,618-19
(1980); United States v. United Continental Tuna Corp., 425 U.S. 164, 167-68
(1976); TVA v. Hill, 437 U.S. 153,189-90 (1978); Morton v. Mancari, 417 U.S.
535,549-50 (1974); United States v. Hansen, 772 F.2d 940,944 (D.C. Cir. 1985),
cert, denied, 475 U.S. 1045 (1986); Samuels v. District of Columbia, 770 F.2d
184, 194 n.7 (D.C. Cir. 1985); FAIC Securities v. United States, 768 F.2d 352,
362 (D.C. Cir. 1985); lzaak Walton League of America v. Marsh, 655 F.2d 346,
366-68 (D.C. Cir. 1981), cert, denied, 454 U.S. 1092 (1981); Executive Limou-
sine Serv. v. Goldschmidt, 628 F.2d 115, 120 (D.C. Cir. 1980). Courts will find
an implied repeal only where the earlier and later statutes are irreconcilable. TVA
v. Hill, 437 U.S. 153 (1978); Izaak Walton League ofAmerica v. Marsh, 655 F.2d
346 (D.C. Cir. 1981), cert, denied, 454 U.S. 1092 (1981). Moreover, the princi-
ple that repeals by implication are not favored carries special weight when it is
suggested that a specific statute has been impliedly repealed by a more general
one. United States v. United Continental Tuna Corp., 425 U.S. 164(1976). Courts
have instead recognized that “[a] statute dealing with a narrow, precise, and spe-
cific subject is not submerged by a later enacted statute covering a more gener-
alized spectrum.” Bradley v. Kissinger, 418 F. Supp. 64, 68 (D.D.C. 1976).

Applying these principles to the instant case leads us to conclude that section
5(a) of the Good Time Credits Act did not implicitly repeal the preexisting man-
date of D.C. Code §24-206(a). As has already been noted, D.C. Code § 24—206(a),
which provides that parole violators shall not have time spent on parole credited
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against their sentences, necessarily implies that other parolees will receive credit
for the time spent on parole. Section 5(a) can naturally be read, as the Parole
Commission suggests, as doing nothing more than stating this general rule, to
which D.C. Code § 24-206(a) is an exception.

The Corporation Counsel argues that section 5(a) cannot be interpreted as sim-
ply stating the general rule that time served on parole is time served in fulfill-
ment of the maximum sentence because that principle is already clearly stated in
the D.C. Code. The Corporation Counsel points to D.C. Code § 24-204(a), which
states in pertinent part:

While on parole, a prisoner shall remain in the legal custody and
under the control of the Attorney General of the United States or
his authorized representative until the expiration of the maximum
of the term or terms specified in his sentence ....

The Corporation Counsel is clearly correct in stating that this provision im-
plies that time served on parole will be credited against the sentence; if that were
not the case, it would be impossible for a prisoner to remain on parole until the
expiration of his sentence. The Corporation Counsel argues that to interpret sec-
tion 5(a) in the manner suggested by the Parole Commission would be to render
it superfluous in view of D.C. Code § 24—204(a), a violation of the principle that
no part of a statute should be presumed superfluous unless such a construction
cannot be avoided. That principle, however, is properly limited to consideration
of the superfluity of a portion of a statute within the context of the statute itself,
not within the context of the entire corpus of the law. It is neither irrational nor
unusual for a statute to affirm explicitly a prior practice, particularly when the
statute deals comprehensively with a subject. Looking only to the Good Time
Credits Act, the provision relating to credit for time spent on parole clearly has
some meaning. The fact that it overlaps with another statute does not require that
the phrase be given a different meaning than that indicated by the statutory lan-
guage.

In addition to the general principle disfavoring repeals by implication, there
are several specific indications in the legislative history that section 5(a) was not
intended to repeal D.C. Code § 24—206(a). As originally introduced, the bill that
became the Good Time Credits Act provided, in pertinent part:

(a) Every person shall be given credit on the maximum term and
the minimum period of imprisonment for time spent in custody as
a result of the offense for which the sentence was imposed. When
entering the final order in any such case, the court shall provide
that the person be given credit for the time spent.

(b) In any case in which a person has been in custody due to a
charge that resulted in a dismissal or acquittal, the amount of time
that would have been credited against a sentence for the charge,
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had one been imposed, shall be credited against any sentence that
is based upon a charge for which a warrant or commitment de-
tainer was placed during the pendency of such custody.

(c) In any case in which probation is revoked, the time that the
person has served under the probation shall be considered time
served and shall be credited toward and considered a part of the
time the person was originally sentenced to serve.

(d) In any case in which parole is revoked for violations of the
conditions of parole and the person is recommitted to serve the
remainder of the maximum term, the person shall not forfeit good
time credits earned while on parole.

The bill was referred to the District of Columbia Council’s Committee on the
Judiciary, which held a public hearing on the bill on November 5, 1986. Among
those testifying was Hallem H. Williams, Deputy Director of the District’s De-
partment of Corrections. Williams testified in support of the bill generally, but
noted that subsection (c) would conflict with D.C. Code § 24—104 (Supp. 1986),
which provides that “[i]f probation is revoked, the time of probation shall not be
taken into account to diminish the time for which he was originally sentenced.”
Williams also observed that subsection (c) “would tend to weaken the incentive
of a probationer to observe the conditions of his probation, especially toward the
end of the probationary period, as revocation at such time could mean a signifi-
cantly shorter period of incarceration than the probation violator might otherwise
be required to serve.”

Presumably in response to Williams’ testimony, the version of the bill reported
by the Judiciary Committee eliminated subsection (c) on probation revocations.
The bill reported by the Committee provided, in pertinent part:

(a) Every person shall be given credit on the maximum term and
the minimum period of imprisonment for time spent in custody or
on parole as a result of the offense for which the sentence was im-
posed. When entering the final order in any case, the court shall
provide that the person be given credit for the time spent.

(c) When parole is revoked for violations of the conditions of pa-
role and the person is recommitted to serve the remainder of the
maximum term, the good time credit shall be computed on the ba-
sis of the original maximum sentence and the inmate shall not for-
feit good time credit previously earned on the current sentence.
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As enacted, the Good Time Credits Act adopted subsection (a) of the committee
markup version with only minor stylistic changes,1but eliminated the subsection
on parole revocations entirely.2

The provision on probation revocations, which the D.C. Council refused to en-
act, would have accomplished explicitly for probation violators precisely what
the Corporation Counsel argues the bill as enacted obliquely accomplishes for
parole violators. It is not at all clear, however, why the same policy considera-
tions that led the Council to reject credit for time served on probation for subse-
quent probation violators would not apply equally to parole violators. Moreover,
assuming that the Council did discern some policy consideration that would jus-
tify differential treatment between probation violators and parole violators, it is
puzzling that the Council did not clearly express its desire that parole violators
receive credit toward their sentences for time served on parole.3Certainly the ex-
istence of the probation revocation provision in the original bill suggests that the
Council was capable of expressing that idea unambiguously.

A second indication that section 5(a) was not intended to repeal D.C. Code
§ 24—206(a) is that section 9 of the Good Time Credits Act, D.C. Code § 24—405
(Supp. 1987), explicitly repeals the existing D.C. law on good time credits. In
addition, the Judiciary Committee report on the bill, under the heading “Impact
of [sic] Existing Law,” states that “Bill 6505 would repeal D.C. Code 24—405,
the District’s current good time credits statute and create a comprehensive sys-

1The committee markup had referred to “the maximum term and the minimum period of imprisonment,” while
the enrolled bill speaks of “the maximum and the minimum term of imprisonment.” Also, the second sentence of
the committee markup referred only to “credit for the time spent,” a reference to the “time spent m custody or on
parole as a result of the offense for which the sentence was imposed” as set forth in the preceding sentence. The
enrolled bill repeats that phrase in the second sentence.

2The Corporation Counsel suggests that subsection (d) of the original bill evinces an “unmistakable general in-
tent . that, even where parole is revoked, the time served on parole should to some extent be credited against the
remainder of the maximum sentence.” Cooke letter at 3. The Counsel further argues that the phrase “or on parole”
was added to subsection (a) by the Judiciary Committee as a substitute for original subsection (d) thus perpetuat-
ing the “unmistakable general intent” of that subsection.

This argument is clearly without merit. Original subsection (d) on parole revocation was not omitted by the
Judiciary Committee; it simply became new subsection (c) after the provision on probation revocation (to which
Hallem Williams had objected) was eliminated from the bill. At the same time the Committee added the phrase “or
on parole” to the jail time provision of subsection (a). Thus the phrase “or on parole” in subsection (a) is not a sub-
stitute for original subsection (d), since both provisions appear together in the Judiciary Committee markup. The
fact that original subsection (d) (subsection (c) of the committee markup) was eliminated from the bill before pas-
sage suggests that, whatever the intent of original subsection (d), it cannot be imputed to the bill as enacted.

3 Section 5(a) is unclear in at least three ways. First, unlike original subsections (c) and (d), it does not explic-
itly address the issue of revocation. Second, section 5(a) requires time spent on parole to be credited toward both
the minimum and maximum terms ofimprisonment. Since the minimum term of imprisonment means the minimum
period of confinement before parole eligibility, a prisoner would always have to serve his minimum period of im-
prisonment before he could obtain the parole that would then be credited agamst his minimum eligibility date. In
short, the provision is circular as applied to parole. Finally, section 5(a) also requires the court to note the credit for
time spent in custody or on parole in its final order. Since prisoners obviously have not served any time on parole
at the time of their original sentencing, and since parole revocation is accomplished by administrative rather than
judicial action, it is not clear that this provision has any meaning in the parole context. The Corporation Counsel
concedes this and recommends that “[T]he words ‘or on parole’ in the second sentence of § 5(a) should be disre-
garded.” Memorandum for Walter B. Ridley, Acting Deputy Director for Operauons, Department of Corrections,
from Margaret L. Hines, Deputy Corporation Counsel, District of Columbia at 3 (Apr. 23,1987) (“Hines memo”)
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tem of awarding and administering good time credits which will be applied to
both the maximum and minimum sentence.” Report at 6. The explicit repeal of
one section of the D.C. Code suggests that only that section of the code was to
be repealed by the law. Similarly, the section of the report stating that the bill
would repeal one section ofthe D.C. Code implies that other sections of the code
would be unaffected by the bill.

Finally, subsection (c) of the Judiciary Committee markup version provided
that “[w]hen parole is revoked for violations of the conditions of parole and the
person is recommitted to serve the remainder of the maximum term, the good
time credit shall be computed on the basis of the original maximum sentence.”
This provision would have been in direct conflict with another part of D.C. Code
8§ 24-206(a), which provides that when a parole violator is returned to prison
“[flor the purpose of commutation for good conduct, the remainder of the sen-
tence originally imposed shall be considered as a new sentence.” The Council,
however, amended the bill as reported from the Judiciary Committee and this
provision was not included in the bill as passed. This action suggests that the
Council was aware of potential conflicts with section 24—206(a), and that by re-
jecting subsection (c) of the committee markup the Council intended to retain the
status quo in regard to D.C. Code § 24-206(a).4

4 Inthe Hines memo the Corporation Counsel argues that subsection (c) on parole revocation was in effect sub-
sumed in section 2(c) of the enrolled bill. That secuon provides “[gjood time credits applied to the minimum term
of imprisonment shall be computed solely on the basis of the minimum term of imprisonment. Good time credits
applied to the maximum term of imprisonment shall be computed solely on the basis of the maximum term of im-
prisonment ” The Corporation Counsel concludes that section 2(c) of the Good Time Credits Act impliedly repeals
that portion of section 24-206(a) of the D.C. Code that provides that in cases of recommitment after a parole vio-
lation “[t]he remainder of the sentence originally imposed shall be considered as a new sentence.” The Corpora-
tion Counsel considers this provision to be incompatible with the requirement that good time credits toward the
maximum term of imprisonment be computed solely on the basis of the maximum term of imprisonment.

We believe that the Corporation Counsel has misconstrued the importofsection 2(c) D.C. Code § 24-206(a)
states that the sentence of arecommitted parole violator shall be the remainder of his original term. Section 2(c) of
the Good Time Credits Act requires that good time credits toward the maximum term of imprisonment under that
sentence be computed solely on the basis of the maximum term of imprisonment This provision of the Act is ad-
dressed to the fact that, since the amount of credits earned is based on the length of the sentence, see D.C Code
§24-428(a)( 1)-(5) (Supp. 1987), a single prisoner earns good time credits at two different rates, a slower rate based
on the shorter minimum term of imprisonment and a faster rate based on the longer maximum term of imprison-
ment Section 2(c) thus ensures that credits earned at the faster maximum term rate will not be used to speed up pa-
role eligibility, and conversely that credits earned at the slower minimum term rate will not be used to delay final
release. D.C. Code § 24-206(a) addresses the wholly separate issue of defining the sentence (i.e , the maximum
term of impnsonment) of arecommitted parole violator. Absolutely nothing in section 2(c) of the Good Time Cred-
its Act requires that the computation of the maximum term of impnsonment be made on the basis of the original
sentence; that section merely requires that once the sentence is defined, good time credits be awarded at the rate set
for the maximum term of impnsonment under that sentence
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Conclusion

For the foregoing reasons, we conclude that section 5(a) of the District of Co-
lumbia Good Time Credits Act of 1986 does not effect a repeal by implication
of D.C. Code §24-206(a) and that parole violators subject to that section of the
code cannot receive credit toward their maximum sentence for time served on

parole.

Michael Carvin
Deputy Assistant Attorney General
Office of Legal Counsel
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Department of Justice Funding of Representation of Victims in
Connection with a West German Prosecution

The Department of Justice may use its funds to pay for the representation of non-military American
victims of the hijacking of TWA Flight 847, in connection with a West German prosecution, if it
is determined that such representation would be in the interest of the United States.

June 8, 1988
Memorandum O pinion for the Acting Associate Attorney General

The Criminal Division has asked this Office to render an opinion concerning
the availability of Department of Justice funds to represent non-military Ameri-
can victims of the hijacking of TWA Right 847, in connection with the West
German government’s prosecution of accused terrorist Mohammod Hamadei.
Under West German law, victims of a crime can become co-complainants
(“Nebenklaeger”) with the public prosecutor, and as such are given access to the
prosecutor’s files and allowed to file pleadings, make arguments, and examine
witnesses. As explained more fully below, we believe Department of Justice funds
may be made available to pay for Nebenklaeger participation in the Hamadei
prosecution, if such participation is determined to be the interests of the United
States. Under the circumstances of this case, we believe that you are the appro-
priate departmental official to make this determination.’'

l. Background

Mohammod Hamadei is one of several Lebanese terrorists, who in June 1985,
hijacked TWA Flight 847, held its passengers and crew hostage, and Killed U.S.
Navy diver Robert Stethem. In January 1987, Hamadei was arrested in Frank-
furt, West Germany. The West German government denied the United States’
request for his immediate extradition on grounds that it intended itself to prose-

1  The determination in this case involves important issues of first impression, which have wide ramifications
for our litigating activity in foreign courts. We therefore strongly recommend that it be made at least at the level of
the Associate Attorney General. This seems to us particularly necessary here in light of the apparent position pre-
viously taken by your predecessor on the general question of the Department's authority to fund Nebenklaeger par-
ticipation in this case. See infra note 3 In making your determmation, you may wish to consult with the Civil Di-
vision, which, through its Office of Foreign Litigation, has been chiefly responsible for representing the
government’s interests in foreign courts. We understand that the Criminal Division has already been in touch with
the Department of State respecting the subject matter of this memorandum.
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cute him for offenses connected with the hijacking. The Attorney General has
stated publicly on numerous occasions that the Department of Justice is com-
mitted to doing everything possible to ensure that Hamadei is convicted on all
charges and receives the maximum sentence possible. We understand that his
trial has now been scheduled to begin on July 5.

The question of this Department’s ability to participate in or support the West
German government’s prosecution of Hamadei first arose last summer. In a let-
ter dated August 17,1987 Associate Attorney General Stephen S. Trottinformed
the General Counsel of the Department of Defense that under West German court
procedure the United States government itself would not be permitted to inter-
vene directly in the West German criminal case.2 Moreover, he stated that the
Department of Justice did not appear to be authorized to fund individual victims’
Nebenklaeger participation.3Mr. Trott’s letter also stated that the Department
believed the Secretary of Defense had authority to fund such participation by the
military victims of the hijacking under 10 U.S.C. § 1037,4and recommended that
this be done. We understand that the Department of Defense has agreed to pro-
vide $300,000 for Nebenklaeger participation by the military personnel who were
passengers on TWA Flight 847, as well as the parents of Mr. Stethem. A Ger-
man attorney, Dr. Rainer Hamm, has been retained for this purpose.5

The question of this Department’sability to contribute to the funding of Neben-
klaeger participation in this case has arisen again because the Criminal Division
has apparently determined that Dr. Hamm’s ability effectively to assist the
Hamadei prosecution would be enhanced if he were able to represent at least some
of the non-military American victims of the hijacking as well. Because the De-
partment of Defense has authority to fund only the representation of military per-
sonnel, alternative sources would have to be found to pay the additional expense
of extending Dr. Hamm’s representational role.

2This conclusion was apparently based upon inquiries made in West Germany by the Civil Division

3His tentative conclusion appears to have been based upon informal advice received from the Chiefofthe Crim-
inal Division’s General Litigation and Legal Advice Section, based on a construction of 28 U.S.C. §516. See rout-
ing and transmittal slip from Lawrence Lippe to Deputy Assistant Attorney General Toensing and Associate At-
torney General Trott, dated August 3, 1987 Mr. Lippe addressed the question of the Department’s authonty more
formally in March of this year, and concluded again that the Attorney General had no authonty under 28 U.S C. §§
516-519 to fund Nebenklaeger participation in the Hamadei prosecution. See Mr Lippe’s Memorandum of March
16, 1988 to Ms. Toensing. In a memorandum sent the same day to the General Counsel of the Justice Management
Division, Ms Toensing inquired whether Department funds were available to fund Nebenklaeger participation.
JMD’sresponse, dated Apnl 20, 1988, was that funds could be expended under authonty of 28 U.S.C. § 516 if it
could be determined that “representing pnvate citizens in a foreign tnbunal is the type of interest encompassed un-
der [section 516].” JMD disclaimed an ability to make such a determination in this case because of its unfamihar-
ity with the facts, and advised that the matter should be sent to this Office for construction Ms. Toensing forwarded
the matter here on May 4.

4 Section 1037 authorizes the Secretary of Defense to employ counsel and pay any expenses incident to the rep-
resentation of military personnel before foreign judicial tnbunals and administrative agencies.

5 The relationship between a NebenkJaeger participant and his or her attorney under West German law is not
clearto us In particular, we do not understand their respective roles in making litigation decisions We do not know
whether there are in this case any specific arrangements between Dr. Hamm and the Department of Defense in this
regard (or, indeed, whether under applicable West German law any such arrangements could be made in deroga-
tion of the Nebenklaeger client’s wishes)
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I1. Department of Justice Authority to Fund Nebenklaeger Participation
in the Hamadei Prosecution

Under 28 U.S.C. §516, the Department ofJustice has general authority to “con-
duct” litigation in which the United States is a party “or is interested.”6 Along
with the several provisions immediately following it in the Code, section 516 has
been regarded as providing authority for.the Attorney General to attend to the in-
terests of the United States in any court-, including foreign tribunals. See Litiga-
tion Responsibility of the Attorney General in Cases in the International Court
ofJustice, 4 Op. O.L.C. 233 (1980). Moreover, using his general authority to con-
tract for services that are necessary to the performance of his statutory functions,
the Attorney General may hire private lawyers to do indirectly what it would be
awkward or inappropriate for the United States to do directly through depart-
mental lawyers. See Memorandum for Edward C. Schmults, Deputy Attorney
General, from Theodore B. Olson, Assistant Attorney General, Office of Legal
Counsel, Re: Civil Division’s Recommendations Concerning Reimbursement of
Legal Expenses (June 24, 1981); Memorandum for Glen E. Pommerening, As-
sistant Attorney General for Administration, from Antonin Scalia, Assistant At-
torney General, Office of Legal Counsel, Re: Authorityfor Employment of Out-
side Legal Counsel (Mar. 4, 1976). The Attorney General’s authority to hire
foreign counsel to represent the interests of the United States in the courts of a
foreign country is explicitly recognized in 28 U.S.C. § 515(b).7

Applying the above principles to this case, we believe that the Department may
use its funds to pay Dr. Hamm to represent victims of the hijacking, if it is de-
termined that such representation would be “in the interests” of the United States.8
Such a determination necessarily involves an analysis of the facts and circum-
stances involved in this case, and we can therefore give you only general guid-
ance as to factors that might properly be considered. One thing seems clear to us,
however: the existence vel non of a governmental interest in this case should not
depend on the fact that the counsel we retain will technically be representing a
private party, as opposed to the United States government itself. Particular pro-
cedural rules imposed by a foreign court will perforce dictate the manner in which
the United States expresses its interest in a particular case, and the Department’s
ability to represent that interest cannot be made dependent upon the restrictions
imposed upon our appearance by particular foreign courts. Here the United States
apparently is precluded by West German court rules from expressing its interest
directly in a criminal prosecution, so that we can support the prosecution only

6 Section 516 provides in full as follows’
Except as otherwise authorized by law, the conduct of litigation in which the United States, an
agency, or officer thereof is a party, or is interested, and securing evidence therefor, is reserved to of-
ficers of the Department of Justice, under the direction of the Attorney General.
7 Under section 515(b), “foreign counsel™retained by the Attorney General in “special cases” are not required
to take an oath of office.
8The Criminal Division’s request to us did not extend to which particular sources of departmental funds might
be available to pay for Nebenklaeger participation, and we express no views on this issue.
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through representation ofavictim. Despite the vehicle through which we are con-
strained to express it, however, the relevant interest remains that of the United
States.9

That said, there remains the question whether the Department’s funding of
Nebenklaeger participation by non-military victims in this particular case would
in fact serve the interests of the United States. While a court would almost cer-
tainly defer to an executive decision maker in this context,10there are at the same
time no clear legal standards to guide that decision maker. At bottom, the exis-
tence of a governmental interest adequate to support Department of Justice fund-
ing in this case depends upon two things: the strength of our government’s de-
sire to combat international terrorism and to ensure the safety of American
citizens overseas by any means available to it (and by this means in particular);
and the extent to which further support by this Department for the Hamadei pros-
ecution is likely to serve these goals.

As to the first of these considerations, we express no views.1l As to the sec-
ond, we would offer the following observations. The Department of Defense’s
decision to provide governmental funding to support the Hamadei prosecution
may or may not have been based on a determination that this would be in the in-
terests of the United States, as opposed to the personal interests of the military
victims and their families.1221f, upon inquiry, it develops that the representation
presently being funded by Defense is perceived as serving the interests of the
United States, and does in fact do so, the question would then arise whether fur-
ther funding of the prosecution by this Department would serve some additional
interest of the United States. In this regard, it would be relevant whether and to
what extent Dr. Hamm’s proposed representation of the non-military victims is

9 In a similar situation last year, the United States was permitted to intervene directly, as a partie civile, in the
French government’s prosecution of Lebanese terrorist Georges Ibrahaim Abdallah forthe murderofLt. Col Charles
Ray, an Assistant Military Attache atthe U.S. Embassy in Paris. The Department paid a French attorney to repre-
sent its interests in connection with this prosecution, as well as those ofthe U.S. Consul General m Strasbourg, who
had survived the terrorist attack. The Department of Defense paid this same attorney to represent the interests of
Lt. Col. Ray’s widow, under authonty of 10 U.S.C. § 1037. See Memorandum for Stephen S. Trott, Associate At-
torney General, from Victoria Toensing, Deputy Assistant Attorney General, Criminal Division (July 2, 1987).

10We do not believe that such cases in United States v City of Philadelphia, 644 F 2d 187 (3d Cir. 1980) (en
banc), and United States v. Solomon, 563 F.2d 1121 (4th Cir. 1977) are relevant in this situation. These cases ad-
dressed the government’s standing to sue as a jurisdictional matter and did not purport to limit the government’s
discretion under 28 U.S.C. § 516 Both cases involved the federal government’s authority to initiate legal action in
federal court to vindicate the rights of individuals, in areas that have traditionally been reserved to the States. The
“public interest” asserted by the Executive as justification for the exercise of federal power in those cases was thus
subject not only to the recognized limits on the jurisdiction of federal courts, but also to the powerful counterweight
of federalism. No similar countervailing considerations are present in this case.

11 We do not believe the federal government’s participation in a foreign criminal justice system which expressly
provides for participation of private prosecutors, in furtherance of its interest in combating international terrorism
and protecting its citizens abroad, suggests anything about the appropriateness of allowing pnvate prosecutors to
control or participate in criminal prosecutions in our own federal courts. Cf Bnef for the United States as Amicus
Cunae in Morrison v. Olson, 487 U S. 654 (1988) at 37 and n 31.

12 10 U.S.C. § 1037 appears on its face to authonze representation of military personnel in foreign tnbunals
without regard to whether such representation would serve any interest of the United States We do not know gen-
erally how the Department of Defense has interpreted its authonty under this provision, or what specific factors
were considered in making the decision to provide funding in this particular case.
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in fact likely to enhance his ability to support the prosecution through his exist-
ing representation of the military victims.13 You may also wish to consider the
degree of control the Department can expect to exercise over the proposed rep-
resentation.14 The fact that the individuals whose representation we would be
funding are American citizens, and the apparent impossibility of their recover-
ing damages or receiving any other personal benefit from their participation as
Nebenklaeger, would tend to support amargument that the representation would
serve the interests of the United States.fOn the other hand, especially in light of
the fact that our funds are not unlimited, you may deem it more cost effective to
pursue other means of combatting terrorism in this case (such as eventual further
pursuit of our extradition efforts).

To assist you in making your determination, you may wish to ask the Crimi-
nal Division to provide you with further information relating to the efficacy of
the additional representational activity for which funding is being sought, and on
the extent to which the Department will be able to control Dr. Hamm’s actions.

John O. M cGinnis
Deputy Assistant Attorney General
Office of Legal Counsel

13We are aware of only one specific way in which representation of the non-military victims will add to what
Dr. Hamm can accomplish under the existing arrangement with the Department of Defense, he will be able to in-
terview and prepare those non-military victims who he represents prior to their being called as witnesses. See Toens-
ing Memorandum to JMD, supra note 3 The Criminal Division has also suggested more generally that Dr. Hamm’s
role in the case would be made more “prominent” if he could represent more victims. We are not entirely sure what
connection there might be between the prominence of Dr Hamm’srole in the case and his ability effectively to rep-
resent the interests of the United States.

14 For example, we do not know to what extent Dr Hamm'’s responsibility to his Nebenklaeger clients would
preclude his taking direction from officials of the U.S. government that is paying his fees, in the event there were
some difference of opinion as to the best way to proceed. Nor do we know whether the U S. government could con-
trol or countermand a decision by some or even all of the Nebenklaeger complainants to discontinue their partici-
pation in the prosecution The decision to fund representation in this case is thus quite different from that involved
in the Abdullah prosecution in France, see supra note 4, in which the United States itself was a party and could thus
ensure that the pnvate counsel it had retained represented its interests in the proceeding. As noted above, see supra
note 5, we do not know what if any arrangements the Department of Defense has made or could make with Dr.
Hamm to ensure his carrying out the interests of the United States, if it differed from the interests of his individual
Nebenklaeger clients. While the Defense Department may have some greater degree of control over some of the
Nebenklaeger clients now being represented by virtue of their current military status, not all of these individuals
are now subject to military discipline.
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Litigating Authority of the Interstate Commerce Commission

The Interstate Commerce Commission lacks authority to intervene in the court of appeals in litiga-
tion between a railroad and itsemployees under the Railway Labor Act, or to file an amicus brief
in the case, without the approval of the Attorney General.

The Interstate Commerce Commission also lacks authority to file a petition for certiorari, absent au-
thorization from the Solicitor General.

June 10, 1988

M emorandum O pinion for the Solicitor General

You have asked for the opinion of this Office on several issues relating to the
litigating authority of the Interstate Commerce Commission (“ICC”). You wish
to know whether the ICC had authority to intervene in the court of appeals in
Pittsburgh & Lake Erie RR. v. Railway Labor Executives Ass’n, No. 87-1589
(S. Ct.)* without the Department’s approval, and whether the ICC was authorized
to file an amicus briefin an earlier phase of this case, also in the court of appeals.
A related issue arises from the ICC’s assertion of authority to file a petition for
certiorari in the Supreme Court in this case, independent of and without the ap-
proval of the Department of Justice.

For reasons set forth more fully below, we believe that the ICC had no au-
thority to intervene in the court of appeals in this case independent of the De-
partment of Justice, or to file an amicus brief. Under the circumstances of this
case, the only means properly available to the ICC for making its views known
in the court of appeals was through an appearance by the Attorney General. More-
over, the ICC has no authority in this case, absent authorization from the Solic-
itor General, to file a petition for a writ of certiorari, or to make an appearance
in any form, in the Supreme Court.

Background

The facts and legal issues involved in this litigation are described in detail in
the two decisions of the Third Circuit. See Railway Labor Executives Ass’n v.
Pittsburgh & Lake Erie R.R., 831 F.2d 1231 (3d Cir. 1987); 845 F.2d 420 (3d
Cir. 1988). Briefly, it involves a dispute over whether a railroad has an obliga-
tion under the Railway Labor Act (“RLA”) to bargain with its employees over
the effect of a sale of rail assets, where the sale has been approved by the ICC

* After this opinion was written, the Supreme Court granted certiorari, 488 U.S 965 (1988), and thereafter va-
cated the judgment, 491 U.S. 490 (1989).
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under the Interstate Commerce Act (“ICA”). The rail unions take the position,
with which the court of appeals agreed, that the railroad must comply with the
collective bargaining requirements of the RLA in connection with the proposed
sale, even if, as a practical matter, compliance with those requirements will de-
lay and may even frustrate the sale entirely. The railroad, supported by the ICC,
argues that the ICC has plenary and exclusive jurisdiction over all aspects of the
sale, and that the provisions of other laws must give way to the extent necessary
to consummate it. The ICC’s position is that the ICA preempts the Norris-La-
Guardia Act and the collective bargaining provisions of the RLA. The facts of
the case are these. In the summer of 1987, Pittsburgh & Lake Erie R.R. (“P &
LE™) entered into an agreement to sell its rail assets to Railco, a newly formed
non-carrier subsidiary of the Chicago West Pullman Corporation. Informed of
the proposed sale, P & LE’s unions demanded that the railroad bargain over its
effect on the railroad’s employees, pursuant to the requirements of the RLA.

P & LE refused, and the Railway Labor Executives Association (“RLEA”) filed
suit in district court to enforce the employees’ bargaining rights under the RLA.1
Several weeks later, on September 15, 1987, P & LE’semployees went on strike.
On September 19, Railco filed a “notice of exemption” with the ICC, seeking an
exemption from the otherwise applicable requirement of ICC approval for the sale.
The ICC validated the effectiveness ofthe acquisition by denying RLEA ’srequest
to refuse or stay the exemption. The sale became effective on September 26.2In
the meantime, P & LE had asked the district court to enjoin its employees’ strike,
on grounds that it was an illegal attempt to interfere with the ICC’s exclusive ju-
risdiction over the sale. In the wake of the ICC s refusal to stay its exemption, the
district court issued an injunction, on the grounds advanced by P & LE. The Third
Circuit summarily reversed, holding that section 4 of the Norris-LaGuardia Act
deprived the district court of jurisdiction to issue the injunction. Itremanded for a
determination whether the ICA operated to relieve P & LE of its obligation to com-
ply with the RLA bargaining procedures (“P & LE-F). P & LE sought certiorari in
March of this year. On remand, the district court held thatP & LE was obligated to
bargain, and the Third Circuit affirmed (“P & LE-11"). P & LE filed a second peti-
tion for certiorari on May 17, 1988.

1RLEA sought a declaration that the provisions of the RLA were applicable to this transaction, a declaration
that the sale could not be consummated until all RLA dispute resolution procedures had been exhausted, and an in-
junction prohibiting P & LE from completing the transaction until that time. See 831 F.2d at 1233.

2 The Railroad Revitalization and Regulatory Reform Act of 1976, Pub L. No. 94-210, 90 Stat. 31, and the
Staggers Rail Act of 1980, Pub. L. No. 96-448, 94 Stat 1895, reduced the amount of federal involvement in rail
mergers and acquisitions, in an effort to implement a congressional policy favoring expedited approval of sales of
railroads, particularly those that are failing. See H.R. Conf. Rep No. 1430, 96th Cong., 2d Sess (1980). It broad-
ened the power of the ICC to approve various transactions, including acquisitions, involving rail carriers. When an
acquisition involves two existing rail carriers, the ICC must impose certain labor protective conditions. 49 U.S.C.
§ 11347 However, where a rail carrier’s assets are being acquired by a non-carrier, the imposition of labor pro-
tective provisions is discretionary See 49 U.S C. § 10901 In 1985, the ICC exempted from regulation the entire
class of acquisitions of railroad lines by non-carriers. See Ex Parte 392 (Sub. No 1), Class Exemptionfor the Ac-
quisition and Operation o fRail Lines Under 49 U.S.C. 10901, 11.C.C.2d 810(1985), review denied mem. sub nom
Illinois Commerce Comm'n v ICC, 817 F.2d 145 (D.C. Cir. 1987). Such acquisitions are effective seven days af-
ter the seller files a “notice of exemption,” unless the ICC acts to refuse or stay the transaction No labor protective
conditions are generally imposed on a sale in such cases, see 11 C.C.2d at 815, and none were imposed in this case.
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The ICC entered an appearance in the court of appeals in both P & LE-I and
P & LE-Il. In P & LE-I the ICC filed an amicus brief supporting the position of
P & LE, after having been denied intervenor status. The ICC sought and was
granted intervenor status in P & LE-II. It is our understanding that in neither in-
stance did the ICC ask the Department of Justice to take any action in its behalf.
As matters now stand, the ICC has asked that the Department of Justice join itin
seeking certiorari in P & LE-11, but has also asserted a right to petition the Supreme
Court independently if the Department declines to do so. See Memorandum for
the Solicitor General, from Robert S. Burk, General Counsel, ICC (May 23,
1988).

I. The ICC’s Authority to Intervene or Appear as Amicus Curiae in the Court
of Appeals

We start with the premise, as to which there appears to be no disagreement in
this situation, that the ICC could not appear in district court or the court of ap-
peals in its own name, either as intervenor or amicus curiae, absent statutory au-
thorization. This is because the Attorney General has plenary authority and re-
sponsibility for all litigation in which the United States or one of its agencies is
a party or is interested, “[e]xcept as otherwise authorized by law.” See 28 U.S.C.
8§ 516, 519. See generally The Attorney General’s Role as ChiefLitigator for
the United States, 6 Op. O.L.C. 47 (1982). In addition, it has been the consistent
position of this Department that, where Congress has not given an agency au-
thority to litigate through its own attorneys, the Attorney General may not trans-
fer or delegate to it his own litigating power. While attorneys employed by agen-
cies that have no independent authority to conduct litigation may assist
Department of Justice attorneys, their role is restricted to so-called “agency coun-
sel” functions. See Representation ofthe United States Sentencing Commission
in Litigation, 12 Op. O.L.C. 18, 20 (1988). In a few words, sections 516 and 519
require that, absent statutory direction to the contrary, attorneys of the Depart-
ment of Justice under the direction of the Attorney General represent an agency
of the United States in court.

Amicus participation in a case requires the same clear and specific statutory
exception to sections 516 and 519 as does appearance as a party in litigation.3

3 See Memorandum for the Attorney General, from Theodore B Olson, Assistant Attorney General, Office of
Legal Counsel, Re: Authority o fthe Equal Employment Opportunity Commission to Participate as Amicus Curiae
in Williams v. City of New Orleans (Mar. 24, 1983); Memorandum for J. Paul McGrath, Assistant Attorney Gen-
eral, Civil Division, from Theodore B. Olson, Assistant Attorney General, Office of Legal Counsel, Re Amicus
Curiae Role ofthe Small Business Administration s ChiefCounselfor Advocacy under the Regulatory Flexibility
Act (May 17, 1983). In the highly limited and distinguishable circumstance of litigation challenging its sentencing
guidelines, we did not move to strike the separate views of the United States Sentencing Commission, with respect
to fundamental questions pertaining to its very existence and authority within the constitutional structure. Most im-
portantly, in the Sentencing Commission litigation the Department never relinquished in any manner the represen-
tation of the interests of the United States, including those of the Sentencing Commission as a party defendant. See
12 Op. O.L.C. at 24—25. Again, no similar compelling considerations relating to the ICC’s very existence are pre-
sented by the instant litigation, and the ICC’s independent participation in the lower courts obviously thwarted the
Department’s control over representation affecting the interests of the United States.
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We do not understand the ICC to dispute these basic principles of representa-
tion. Rather, the ICC contends that both its amicus appearance in P & LE-I and
its intervention in P & LE-I1 were authorized by statute. Specifically, the ICC re-
lies upon 28 U.S.C. § 2323 for its authority both to intervene and to appear as
amicus in this litigation.4 Section 2323 provides, inter alia, that the Attorney Gen-
eral shall represent the government in “actions specified in section 2321 of this
title” and in certain other enforcement aetions. It also provides that the ICC it-
self, and any party in interest to a proceeding before the ICC in which an order
is made, may appear as parties “in any action involving the validity” of that or-
der. Because section 2323 is central to the ICC’s argument, we reprint it in full
in the margin.5 The ICC takes the position that the authority given it under the
second paragraph of section 2323 authorizes it to intervene or appear as amicus
not only in enforcement actions originated by the Attorney General under the first
paragraph of this section, but also in any other action in which the “validity” of
a Commission order is arguably drawn into question, whether or not the United
States is a party.6

We disagree. The language of section 2323 on which the ICC relies admits of
the proffered construction only if read entirely in isolation. When viewed in the
context of the section as a whole, and the scheme of two preceding statutory pro-
visions, it is clear that the intervention authority given the ICC in the second para-
graph of section 2323 is confined to the enforcement actions brought by the At-
torney General under the first paragraph of that section.

4See Mr. Burk's May 23 memorandum at4 In an earlier memorandum dealing with essentially this same issue
in another case, Mr Burk appears also to rely on the provision of the ICA lhat authorizes the ICC to employ attor-
neys “to represent the Commission in any case in court.” 49 U.S C. § 10301(f)(1)- See Memorandum for the So-
licitor General, from Robert S. Burk, General Counsel, ICC, at 6-11 (Apr. 13, 1988), discussing the ICC’sauthor-
ity to file an amicus bnef in Deford v Soo Line R R., 867 F.2d 1080 (8th Cir), cert, denied, 492 U.S. 927 (1989).
Such general provisions have never been understood in and of themselves to constitute grants of litigating author-
ity to an agency Rather, they simply provide for the employment of attorney personnel to carry out an agency’s
otherwise authorized litigating functions
5Section 2323 provides in full as follows:
The Attorney General shall represent the Government in the actions specified in section 2321 of
this title and in enforcement actions and actions to collect civil penalties under subtitle 1V of title 49.
The Interstate Commerce Commission and any party or parties in interest to the proceeding before
the Commission, in which an order or requirement is made, may appear as parties of their own mo-
tion and as of right, and be represented by their counsel, in any action involving the validity of such
order or requirement or any part thereof, and the interest of such party.
Communities, associations, corporations, firms, and individuals interested in the controversy or
question before the Commission, or in any action commenced under the aforesaid sections may inter-
vene in said action at any time after commencement thereof
The Attorney General shall not dispose of or discontinue said action or proceeding over the ob-
jection of such party or intervenor, who may prosecute, defend, or continue said action or proceeding
unaffected by the action or nonaction of the Attorney General therein
6 The ICC argues that the RLEA’s action constitutes a “collateral attack[]’fon its exemption order in this case,
suggesting that it would limit its assertion of authority to intervene under section 2323 to cases whose result po-
tentially would render an ICC order invalid or ineffective. See Mr Burk’s May 23 memorandum at 4. See also Mr.
Burk’s April 13, 1988 memorandum on the Deford case at 6-11. But no such limiting principle is embodied in the
broad language (“any action involving the validity”) of the second paragraph of section 2323. Moreover, we note
the court of appeals’ rejection of the ICC’s argument that the RLEA’s suit constituted “a forbidden collateral at-
tack on the ICC’s order approving the sale transaction.” 845 F.2d at 437. See also id. at 438 (“We do not view a ju-
dicially-enforced delay as an attack on the ICC’s order.”)
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Looking first at section 2323 alone, it seems clear that its several paragraphs
were intended to be read together, and understood to cover the same universe of
court proceedings. Indeed, its separate paragraphs are not even demarcated as
separate subsections. This textually evident construction of section 2323 is sup-
ported by sections 2321 and 2322, the provisions which, along with section 2323,
constitute chapter 157 oftitle 28, entitled “Interstate Commerce Commission Or-
ders; Enforcement and Review.” Section 2321 describes the procedures for ju-
dicial review of ICC orders: actions by private parties to enjoin or suspend an or-
der are to be brought in the court of appeals, in accordance with chapter 158 (the
Hobbs Act); actions to enforce ICC orders other than for the payment of money
or the collection of fines, are to be brought in district court “as provided in this
chapter.” 28 U.S.C. § 2321(b). Section 2322 provides that all actions specified
in section 2321 shall be brought “by or against the United States.” Reading all
three provisions of chapter 157 together confirms that the second paragraph of
section 2323 was intended to give the ICC authority only in the actions that are
described in and governed by its first paragraph.

The legislative history of section 2323 bears out this interpretation. Originally
enacted in 1910, see 36 Stat. 539,543, its very purpose was to give the Attorney
General control over litigation under the ICA that had previously been conducted
wholly by the ICC through its own attorneys. See H.R. Rep. No. 923,61st Cong.,
2d Sess. 3 (1910). At the same time, the ICA was amended to delete the author-
ity for the ICC to apply “in its own name” for enforcement of its orders. The
ICC’s entitlement to intervene in an action brought by the Attorney General was
relegated to a proviso following the description of the Attorney General’s pri-
mary role. The caselaw interpreting the ICC’s power to litigate under section
2323 confirms that it is activated in the enforcement context only after the At-
torney General himself has initiated the enforcement action. See ICC v. South-
ern Ry. Co., 543 F.2d 534 (5th Cir. 1976), ajfd, 551 F.2d 95 (5th Cir. 1977) (en
banc).7

In summary, we believe that the ICC’s power under the second paragraph of
section 2323 to intervene or appear as amicus curiae in litigation is limited to
those enforcement actions brought by the Attorney General under its first para-
graph. This means that the ICC is without authority to become directly involved
in litigation between two private parties over the effect of one of its orders, even

7  The ICC suggests its doubt as to the continuing validity of the Fifth Circuit’s decision in the Southern Rail-
way case, citing the Seventh Circuit’s decision in Carothers v. Western Transp. Co , 563 F.2d 311, 313 (7th Cir.
1977). Whatever the merits of that doubt, it is inapposite to this case. Carothers dealt with the ability of a private
party to initiate an action against another private party to enforce an ICC order under 49 U.S.C. § L6(12)(1976),
and the court’s statement respecting the ICC’s authority was thus dictum. (The authonty of a private party to bring
an enforcement action is now separately codified at 49 U.S.C. § 11705.) The Carothers court simply held that the
United States was not an indispensable party to a private action to enforce an ICC order under section 16(12), and
did not question the Attorney General’s authonty to initiate a suit brought by the government under section 2323.
The ICC apparently recognizes that its title 49 authority, now codified in section 11702, has no applicability in this
situation, since that section plainly deals only with actions to enjoin statutory violations or to enforce Commission
orders. There is thus no occasion for revisiting the question decided in the Southern Railway case against the ICC,
whether the ICC’s title 49 authonty repeals sections 2321-2323 by implication. See 543 F.2d at 539.
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if the result of this litigation could effectively reverse or render invalid the or-
der.8 This Department cannot remedy an agency’s lack of litigating authority by
delegating its own power to intervene in an action in the name of the United
States. Thus the ICC would have had no authority to intervene or file an amicus
brief in the court of appeals in this litigation even if this Department had agreed
to permit it to do s0.9
or
1l. ICC Authority to Appear in the Supreme Court

In his memorandum of May 23, 1988, the General Counsel of the ICC takes
the position that his agency has authority in this case to seek a writ of certiorari
from the Supreme Court without this Department’s authorization. Again, we dis-
agree.

Section 518(a) of title 28 gives the Attorney General exclusive power to rep-
resent the interests of the United States and its agencies in the Supreme Court,
whether or not Congress has given an agency authority to litigate in the lower
courts. Section 518(a) provides that the Attorney General and the Solicitor Gen-
eral shall conduct and argue all suits and appeals in the Supreme Court, “[e]xcept
when the Attorney General in a particular case directs otherwise.”

In allowing the Attorney General to “direct[] otherwise,” section 518 does not
appear to compel the same exclusivity of representation in the Supreme Court
that sections 516 and 519 require for lower court litigation. And on occasion the
Attorney General has elected, in the exercise of his discretionary authority under
section 518(a), to permit an agency to file a brief in the Supreme Court in its own
name, rather than having the Solicitor General represent it. But the existence of
the discretionary authority to allow exceptions simply underscores the firmness
of the otherwise applicable rule of exclusivity.10

In asserting the ICC’s right to appear in the Supreme Court in this case with-
out the authorization of the Attorney General, the ICC General Counsel cites as
authority 28 U.S.C. § 2350. But this provision on its face is applicable only to

8The ICC may litigate entirely independent of any action by this Department only in proceedings initiated by
a pnvate party to enjoin or suspend its rules or orders See 28 U S C § 2348. In these Hobbs Act cases, the ICC
(like the several other regulatory agencies subject to its provisions) is entitled to participate in its own name, with-
out regard to whether the Department decides to participate in the matter. The Attorney General of course remains
responsible for and controls the interests of the United States in Hobbs Act cases Id

9 In a memorandum discussing the ICC’s ability to intervene in the Deford case, see supra note 4, the Civil Di-
vision reached the same conclusion respecting the scope of the ICC’s litigating authority under 28 U.S C § 2323.
See Memorandum for the Solicitor General, from Richard K Willard, Assistant Attorney General, Civil Division
(Feb. 18, 1988). Our only apparent difference with the Civil Division is that we do not believe that the ICC’s lack
of independent statutory litigation authority in the lower federal courts can be supplied simply by this Department
giving its consent. Rather, its attorneys may appear in court or otherwise carry out duties reserved to “officers of
the Department of Justice" under section 516 only if they are given special appointments in the Department of Jus-
tice. See 120p. O.L.C at 20

10 Just this Term the Supreme Court reaffirmed the power of the Attorney General and the Solicitor General
over all Supreme Court litigation. See United States v Providence Journal Co., 485 U.S. 693 (1988)

115



proceedings under the Hobbs Act for the review of agency orders.11Assuming
arguendo that section 2350 does give the ICC, and the other agencies whose or-
ders are subject to review under the Hobbs Act, independent authority to file a
petition for a writ of certiorari in the Supreme Court in Hobbs Act cases,12 it
plainly does not constitute a general authorization for these agencies to appear in
the Supreme Court in any case that they believe affects their interests. Thus, en-
tirely without regard to the merits of the ICC’s argument that its intervention in
this case was authorized under 28 U.S.c!*§ 2323, section 2350 would certainly
not overcome the rule of exclusivity imposed by section 518(a) in a non-Hobbs
Act case.

CONCLUSION

In summary, we conclude that the ICC was not authorized to file an amicus
briefin P & LE-I or to intervene in P & LE-I1. Nor is the ICC authorized to seek
a writ of certiorari or otherwise appear in the Supreme Court in either case, with-
out the permission of the Attorney General.

Douglas W. Kmiec
Deputy Assistant Attorney General
Office ofLegal Counsel

1 Section 2350 applies only to orders granting or denying an injunction under section 2349(b), or a final judg-
ment of the court of appeals "under this chapter.” The “chapter” in question is chapter 158 oftitle 28,28 U.S.C §§
2341-2351.

12 It is not entirely clear to us that the general language of section 2350 was intended to have the effect of re-
pealing section 518(a), even in the Hobbs Act cases to which it applies. We note in this regard that the Fifth Cir-
cuit in Southern Railway rejected an argument that similar disjunctive wording in 49 U.S.C. § 16(12) (1976) had
the effect of repealing the otherwise applicable requirement of 28 U S C. § 2323 that the Attorney General rather
than the ICC initiate an action to enforce an ICC order. See 543 F.2d at 538-39.
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Applicability of Interest and Penalty Provisions of the Criminal
Fine Enforcement Act to Fines Imposed as a Condition of
Probation

Application of the interest and penalty provisions of the Criminal Fine Enforcement Act of 1984 is
mandatory in the case of late payment or nonpayment of a fine imposed strictly as a condition of
probation.

June 15, 1988

Memorandum O pinion for the Director

E xecutive O ffice for United States Attorneys

This memorandum responds to your office’s inquiry as to whether the interest
and penalty provisions of the Criminal Fine Enforcement Act of 1984,18 U.S.C.
88 3565(b)(2), 3565(c)(1)-(2), apply in the case of late payment or nonpayment
of afine imposed strictly as a condition of probation. As set forth below, we con-
clude that the Criminal Fine Enforcement Act does mandate application of those
provisions to fines imposed strictly as a condition of probation.

Background

The Criminal Fine Enforcement Act of 1984, Pub. L. No. 98-596,98 Stat. 3134
(“Act”), contains a series of provisions relating to the imposition and collection
of fines in federal criminal cases.1Generally, these provisions (1) establish stan-

1 Asapreliminary matter, it is important to note that the federal fine provisions have an unusual and compli-
cated legislative history. Two different bills, both pertaining to the imposition and collection of criminal fines and
penalties, were passed by Congress and signed into law by the President during the same month. The first of these
two bills, the Comprehensive Cnme Control Act of 1984 (“Crime Control Act"), Pub. L. No. 98-473,98 Stat. 1837,
1976, was enacted October 12, 1984. Title U of the Crime Control Act added three new chapters to tide 18 of the
United States Code that pertained to criminal fine collection: chapter 227 (Sentences), chapter 228 (Imposition,
Payment and Collection of Fmes), and chapter 229 (Postsentence Administration). Chapter 228 was to become ef-
fective immediately, while chapters 227 and 229 were to become effective on November 1,1986. However, on De-
cember 26, 1985, Congress enacted the Sentencing Reform Amendments Act of 1985, Pub. L. No. 99-217,99 Stat.
1728, which delayed the effective date of chapters 227 and 229 until November 1, 1987. On October 30, 1984, the
President signed a separate fine collection measure, the Criminal Fine Enforcement Act of 1984 (“CFEA"), Pub.
L. No. 98-596,98 Stat. 3134, which, among other things, restored the text of chapters 227 and 229 with language
identical to text existing pnor to passage of the Cnme Control Act In addition, the CFEA repealed section 228,
which, under provisions of the Crime Control Act, was to become effective immediately.

Under the terms of the CFEA, restored chapters 227 and 229 became effective January 1, 1985, and apply
to offenses committed on or after that date. As mentioned above, chapters 227 and 229 of the Crime Control Act
look effect on November 1,1987. Accordingly, the interest and penalty provisions found in the Criminal Fine En-
forcement Act of 1984, which are pertinent to this discussion, effect only those crimes committed after December
31, 1984 and pnor to November 1, 1987.
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dards for the imposition of fines by federal judges; (2) increase fine levels for all
federal offenses; (3) provide improved fine collection procedures; and (4) create
incentives to the timely payment of fines. Section 3565(b)(1)(A) provides that a
judgment imposing the payment of a fine or penalty “shall . . . provide for im-
mediate payment unless, inthe interest ofjustice, the court specifies payment on
a date certain or in installments.” Section 3565(b)(2) states that “[i]f the judg-
ment specifies other than immediate payment of a fine or penalty, the period pro-
vided for payment shall not exceed five years, excluding any period served by
the defendant as imprisonment for the offense. The defendant shall pay interest
on any amount payment of which is deferred under this paragraph.” In addition,
the statute requires the defendant to pay interest on any amount ofa fine or penalty
that is past due. 18 U.S.C. § 3565(c)(1).

Federal district courts “may suspend the imposition or execution of sentence
and place the defendant on probation for such period and upon such terms and
conditions as the court deems best.” 18 U.S.C. § 3651.2 The court may require
the defendant to “pay a fine in one or several sums.” Id. If, at the end of the pe-
riod of probation the defendant has not paid the fine, the defendant is still oblig-
ated to pay the fine, which is to be collected in the manner set forth in section
3565. Id.

The Executive Office for United States Attorneys (“EOUSA”) contends that
if the court enters ajudgment of conviction, suspends imposition or execution of
a sentence and, as a condition of probation, requires the defendant to pay a fine
as provided under 18 U.S.C. § 3651, the collection and payment of the fine, in-
cluding the imposition of interest and penalties, is governed by section 3565.3
The EOUSA construes section 3565 to treat a fine imposed as a condition of pro-
bation (probation fine) in the same way in which it treats a “straight” fine, that
is, a fine imposed as a sentence.4 See 18 U.S.C. § 3565(b)(1).

The Administrative Office for the United States Courts (“AOUSC”), on the
other hand, contends that the interest and penalty provisions of the CFEA do not
apply to probation fines.5

The AOUSC notes that, historically, probation fines have always been treated
somewhat differently from straight fines and argues that the CFEA contemplates
a continuation of dual interest and penalty procedures.6

For the reasons outlined below, we conclude that the Criminal Fine Enforce-
ment Act of 1984 mandates application of the interest and penalty provisions of
section 3565 in the case of late payment or nonpayment of a fine imposed as a
condition of probation.

2The court does not have such discretion when the judgment of conviction is of an offense punishable by death
or life imprisonment. 18 U.S.C § 3651.

3See Memorandum for Douglas W Kmiec, Deputy Assistant Attorney General, Office of Legal Counsel, from
Laurence S. McWhorter, Acting Director, Executive Office for United States Attorneys (Apr 9, 1987).

41d.

5See letter from David N. Adair, Jr, Assistant General Counsel, Administrative Office of the United States
Courts, to William D. Andrews, United States Probation Officer (Nov. 21, 1986).

61d.
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Discussion

We look first to the words of the statute to determine congressional intent.7 It
appears on the face of the statute that the CFEA s interest and penalty provisions
are mandatory and apply to all fines. As previously mentioned, subsection 3565(c)
(1) states that the defendant shall pay interest on “any amount of a fine or penalty
... that is past due.” Subsection 3565(c)(2) states that if an amount owed by the
defendant “as a fine or penalty” is past due for more than ninety days, the de-
fendant shall pay a penalty equal to twenty-five percent of the amount past due.
There is no specific indication in either of those two subsections that Congress
intended the words “a fine or penalty” to exclude probation fines. Indeed, none
of the subsections of section 3565 that make a reference to fines use language
that can be interpreted on its face to be exclusionary in nature. On the contrary,
these subsections use all-inclusive language. For example, subsection (a)(1) per-
tains to “all criminal cases in which judgment or sentence is rendered, imposing
the payment of a fine or penalty, whether alone or with any other kind of pun-
ishment.” Subsection (a)(2), provides that a “judgment imposing the payment of
afine or penalty” shall, with specified exceptions, be a lien in favor of the United
States upon all property and rights of property belonging to the defendant. Sub-
section (b)(1) states that a “judgment imposing the payment of a fine or penalty
shall... provide for immediate payment” unless the court specifies payment on
a date certain or in installments.8 In sum, on its face section 3565 applies to all
fines, a class which includes probation fines.

The probation sections of the CFEA do not provide further enlightenment as
to whether Congress intended to treat probation fines in the same manner as
straight fines with respect to the interest and penalty provisions of section 3565.
Section 3651 empowers the court to “suspend the imposition or execution of sen-
tence and place the defendant on probation for such period and upon [further]
terms and conditions as the court deems best.” That section further provides that
the court may require the defendant to pay a fine in a lump sum or in several
sums. Section 3655 describes the duties of probation officers, including the re-
quirement to report to the court any failure of a probationer under his supervi-
sion to pay an amount due as a fine or as restitution. None of the sections per-
taining to conditions of probation make any mention of monetary penalties,
including interest payments, in the case of a failure to pay a probation fine.9Nor
do those sections make any references to the interest and penalty provisions em-

7See, e g , Touche Ross & Co. v. Redinglon, 442 U.S. 560, 568 (1979).

8See also subsection (d)(1), providing that except under specified circumstances the defendant shall pay to the
Attorney General “any amount due as a fine or penalty;” subsection (0. which applies in circumstances in which
“a fine or penalty is imposed on an organization” and “a fine or penalty is imposed on a director, officer, employee,
or agent of an organization;” and subsection (g), which sets forth procedures to be followed when “a fine or penalty
is satisfied as provided by law.”

9The current law governing probation is embodied in chapter 231 of title 18. Pub. L. No. 98-473, tit. Il, ch. II,
§212(a)(1),(2), 98 Stat 1987 (1984), repealed chapter 231 effective Nov 1, 1987, pursuant to section 235 of Pub
L No. 98-473, and amended by Pub. L. No. 99-217, § 4, 99 Stat 1728 (1985).

119



bodied in section 3565;10section 3561 ’s only specific reference to section 3565
is the statement that the fines shall be collected in the manner provided by sec-
tion 3565.

It also has been suggested that the CFEA’s identical treatment of straight fines
and probation fines for certain purposes should be read as a manifestation of Con-
gress’ intent that the two types of fines be treated identically throughout the Act
for other purposes, including application of the interest and penalty provisions
of section 3565.11 For example, section 3561 of the CFEA provides that, like
straight fines, probation fines do not expire with the conclusion of criminal pro-
ceedings.12 Likewise, the two types of fines are handled identically with respect
to collection.13 Although certainly not dispositive of the issue, the Act’s parallel
treatment of the two categories of fines could be read to manifest an overall con-
gressional approach to fines and penalties.

In light of the fact that the CFEA does not explicitly include or except proba-
tion fines from application of its interest and penalty provisions, we look next to
the legislative history of the CFEA. Research reveals, however, that although it
is clear from the legislative history that a primary purpose of the statute was to
encourage the prompt and full payment of finesl4and that the interest and penalty
provisions were created toencourage timely payment,15neither the congressional
debates nor the report accompanying the legislation provides a definitive state-
ment as to Congress’ intent with respect to this issue. There is some indication
in the legislative history that Congress recognized that an incentive for payment
of fines already existed with respect to probation fines. One could infer from that
recognition that Congress saw a need for an incentive in the case of straight fines.
We do not believe, however, that merely because Congress recognized the need
for a monetary incentive for straight fines it follows that Congress intended that
there was to be no monetary incentive for the defendant to comply with proba-
tion fines above and beyond the ever-present threat of termination of the proba-
tion and the resulting imposition of a prison sentence. Indeed, section 3651 of
the CFEA provides that the defendant’s obligation to pay a fine imposed or made
a condition of probation is not extinguished when the court terminates the pro-
ceedings against the defendants; accordingly, there would still be a need for an

101n contrast, the probation sections contained in the Comprehensive Crime Control Act of 1984 give the court
discretion to require the defendant to “pay a fine imposed pursuant to the provisions of subchapter C ” 18 U.S.C.
§ 3563(b)(2). Subchapter C contains the general fine provisions, the implementation of which are governed by the
provisions of subchapter B of chapter 229, which contains the interest and penalty provisions. Accordingly, by spe-
cific reference, the interest and penalty provisions apply to fines imposed strictly as a condition to probation.

11 See Memorandum for Douglas W. Kmiec, Deputy Assistant Attorney General, Office of Legal Counsel, from
Laurence S McWhorter, Acting Director, Executive Office for Umted States Attorneys (Apr. 9, 1987).

12With respect to straight fines, the CFEA provides that the obligation to pay a fine or penalty ceases only upon
the death of the defendant or the expiration of twenty years after the date of the entry of the judgment, whichever
occurs earlier. 18 U.S.C. § 3565(h)

13The collection of straight fines isgoverned by 18 U.S.C. § 3565(d)-(h). Probation fines “shall be collected in
the manner provided in section 3565 of this title ” 18 U.S.C. § 3651.

14H.R Rep. No 906, 98th Cong., 2d Sess. |1 (1984). See also 130 Cong. Rec. 31,946-48 (1984) (statement of
Sen. Percy).

151d. at 3.

120



incentive once the proceedings were terminated.16In sum, we find no conclusive
statement in the legislative history as to Congress’ intent with respect to whether
the interest and penalty provisions apply to probation fines.

Finally, the only case law addressing the application of the interest provisions
of sections 3565(b)(2) and 3565(c)(1),(2) to probation fines holds that probation
fines are governed by these provisions. Indeed, the United States Court of Ap-
peals for the Third Circuit found that where restitution was ordered as a condi-
tion of probation, postjudgment interest was properly ordered despite the fact that
the Federal Probation Act, 18 U.S.C. § 3651, makes no reference to the payment
of interest in connection with restitution. United States v. Sleight, 808 F.2d 1012
(3rd Cir. 1987). The court found a parallel between court-ordered restitution and
criminal fines, stating that “[a] judgment for restitution can be viewed as a debt
to the victim just as a judgment for a fine is considered to be a debt to the sover-
eign. Congress has provided that fines and penalties can be enforced in the same
manner as civil judgments, and that postjudgment interest must be paid on any
fine or penalty that is past due.” Id. at 1020. The court further noted that should
the defendant not be required to pay postjudgment interest, he (the defendant)
would have an economic incentive to “delay such payment until the last possi-
ble opportunity.” 1d. at 1021. In finding that postjudgment interest was properly
ordered where the defendant failed to pay restitution imposed a condition of pro-
bation, the Sleight court read section 3565(c)(1) to mandate payment of post-
judgment interest on any fine or penalty that is past due, including fines imposed
as condition for probation. Id. at 1020. Thus, the court’s interpretation of the
CFEA’s interest and penalty provisions supports our conclusion that those pro-
visions apply to probation fines.17

Conclusion

We conclude that application of the interest and penalty provisions embodied
in sections 3565(b)(2) and 3565(c)(l)-(2) of the Criminal Fine Enforcement Act
of 1984 is mandatory in the case of late payment or nonpayment of all fines im-
posed in criminal cases in which judgment or sentence is rendered. Accordingly,
we find that application of the interest and penalty provisions is mandatory where
the defendant has failed to pay a fine imposed as a condition of probation pur-
suant to 18 U.S.C. § 3651.

John O. McGinnis
Deputy Assistant Attorney General
Office ofLegal Counsel

16In its discussion of the problem with collecting straight fines. Congress noted that, apparently in contrast, “[a]
defendant who fails to pay a fine that is a condition of probation can have probation revoked.” H.R. Rep. No. 906,
98th Cong., 2d Sess. 3 (1984). During the debates, Senator Percy noted that “the new law takes away the economic
incentive for avoiding fine payment as long as possible by providing for interest and penalties on unpaid fines."
130 Cong. Rec. 31,947 (1984). He went on to note in the same paragraph that “[a]ll fines will be due at once, un-
less a definite payment schedule is established at the time of sentencing.” Id The Senator did not appear to make
a distinction between straight fines and probation fines

17We note that the effect ofour opinion is limited in that under 18 U.S.C. § 3651 the court “may revoke or mod-
ify any condition of probation, or may change the period of probation.”
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The Status of the Smithsonian Institution Under the Federal
Property and Administrative Services Act

The Smithsonian Institution is an “independent establishment in the executive branch” and is there-
fore an "executive agency” forpurposes of the Federal Property and Administrative Services Act.

June 30,1988

Memorandum Opinion for the General Counsel

General Services Administration
Introduction and Summary

You have asked for the opinion of this Office concerning the status of the
Smithsonian Institution. Inparticular, you are interested in the status of the Smith-
sonian under the Federal Property and Administrative Services Act (“Property
Act” or “Act”), 40 U.S.C. 8§ 471-544, and under the Federal Advisory Com-
mittee Act (“FACA”),5U.S.C. app. |, 88§ 1-15, both of which are administered
by the General Services Administration (“GSA™). For the reasons stated below,
we conclude that the unique nature of the Smithsonian counsels in favor of de-
termining the status of the Smithsonian on a statute-by-statute basis. In this in-
stance, we adhere to our prior opinion that the Smithsonian is not covered by the
FACA, and we conclude that the Smithsonian is an “executive agency” within
the meaning of the Property Act.

Background

The Smithsonian Institution is “an establishment... for the increase and dif-
fusion of knowledge among men.” 20 U.S.C. 8 41. Congress founded the Smith-
sonian in 1846 to accomplish the purposes of a bequest to the United States by
James Smithson, an English scholar and scientist. The original bequest is now
supplemented by private donations and congressional appropriations in financ-
ing the activities of the Smithsonian. These activities include the operation of nu-
merous museums, the sponsorship of research, and the direction of educational
and other public service programs. A Board of Regents composed of the Vice
President, the Chief Justice, six Members of Congress, and nine other persons
appointed by Congress conducts the business of the Smithsonian. 20 U.S.C. 8§
42—43.
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The Smithsonian Institution has long been regarded as having a special rela-
tionship to the federal government. The precise nature of that relationship, how-
ever, is the subject of some disagreement. The Smithsonian perceives itself as
“not a government agency in any ordinary use of the term, but [as] a charitable
trust for the benefit of humankind whose trustee is the United States. As such, it
cannot carry out the functions of any of the three branches of government, but
must be devoted exclusively to its educational and scientific purposes ‘for the in-
crease and diffusion of knowledge among men.’” Letter for Douglas W. Kmiec,
Deputy Assistant Attorney General, Office of Legal Counsel, from Peter G. Pow-
ers, General Counsel, Smithsonian Institution at 1 (Apr. 10, 1987) (quoting 20
U.S.C. §41) (“Powers Letter”). The Smithsonian further relates that “the Smith-
son charitable trust is not part of the government itself. The basic legal nature of
the Institution as a unique trust instrumentality of the United States separate from
the three main branches of government has not been altered by the fact that the
government has chosen to support the trust with substantial appropriations and
Federal property, largely in response to major benefactions and collections from
the private sector.” Id. at 5.

Chief Justice Taft, speaking as Chancellor of the Smithsonian Board of Re-
gents, also asserted “that the Smithsonian Institution is not, and never has been
considered a government bureau. It is a private institution under the guardian-
ship of the Government.” Taft, “The Smithsonian Institution—Parent of Amer-
ican Science” 16, quoted in Memorandum for Peter Powers, General Counsel,
the Smithsonian Institution, from Leon Ulman, Deputy Assistant Attorney Gen-
eral, Office of Legal Counsel at 8 (Feb. 19, 1976) (“Ulman Memorandum”). At
least in some instances, though, the Smithsonian is covered by federal statutes
that are applicable to certain instrumentalities of the United States. See, e.g., Ex-
peditions Unlimited Aquatic Enters., Inc. v. Smithsonian Inst., 566 F.2d 289,296
(D.C. Cir. 1977) (Smithsonian is a federal agency for purposes of the Federal
Tort Claims Act), cert, denied, 438 U.S. 915 (1978); 45 Comp. Gen. 685, 688
(1966) (the use of funds appropriated to the Smithsonian must be in accordance
with federal law).

The Office has previously described the Smithsonian Institution as a “histori-
cal and legal anomaly,” Memorandum for the Attorney General, from Theodore
B. Olson, Assistant Attorney General at 1 (May 23, 1983), “a very unusual en-
tity,” id., “sui generis", 3 0p. O.L.C. 274,277 (1979), and “unique unto its own
terms,” Ulman Memorandum at 9. We have said that the Smithsonian enjoys an
“anomalous position in the Government,” Memorandum for Drew S. Days, I,
Assistant Attorney General, Civil Rights Division, from Leon Ulman, Deputy
Assistant Attorney General at 2 (Mar. 20,1978), and a “unique status in the eyes
of the Supreme Court,” Letter for Robert H. Simmons, from Robert B. Shanks,
Deputy Assistant Attorney General at 3 (Feb. 13,1984). In short, “the hybrid and
anomalous character ofthe Smithsonian Institution is proverbial.” Memorandum
for Fred F. Fielding, Counsel to the President, from Theodore B. Olson, Assis-
tant Attorney General at 8 (Aug. 8, 1983).

The unique nature of the Smithsonian counsels reluctance toward a sweeping
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declaration of the Smithsonian’s status within the federal government. The wiser
course, which we and others have followed, is to focus upon the position of the
Smithsonian within a precise statutory scheme. We therefore limit our advice to
the status of the Smithsonian under the specific statute—the Property Act—in
which you are interested.

Analysis

As you are aware, this Office has previously advised that the Smithsonian is
not covered by the FACA. Inthe Ulman Memorandum, supra, we considered the
status of the Smithsonian under the FACA, the Administrative Procedure Act
(“APA™), and the Privacy Act. Under the FACA, “[t]he term ‘agency’ has the
same meaning as in” the Administrative Procedure Act. 5 U.S.C. app. I, § 3(3).
The APA, in turn, defines “agency” as “each authority of the Government of the
United States” except for Congress, the courts, territorial governments, the Dis-
trictof Columbiagovernment, and certain military authorities. 5 U.S.C. § 551 (1).
Applying this definition to the Smithsonian, we observed that “[t]he Smithson-
ian performs none of the purely operational functions of government which have
been given such significant weight in determinations of agency status in other
cases.” Ulman Memorandum at 10. Moreover, “[t]he nature of the Smithsonian
Institution is so widely different from the kinds of agencies otherwise included
that it is apparent Congress could not have intended to place it [under] the same
category.” Id. at 5. Therefore, we advised, the Smithsonian is not an “agency”
within the meaning of the APA and FACA definition. Id. at 10.1Your request
suggests no basis to re-examine our previous opinion that the FACA does not ap-
ply to the Smithsonian Institution.

The Property Act establishes procedures for the management of governmen-
tal property. The Act applies to “executive agencies” and to “federal agencies.”
These terms are defined in section 3 of the Act as follows:

(a) The term “executive agency” means any executive department
or independent establishment in the executive branch of the Gov-
ernment, including any wholly owned Government corporation.

(b) The term “Federal agency” means any executive agency or
any establishment inthe legislative orjudicial branch of the Gov-
ernment (exceptthe Senate, the House of Representatives, and the
Architect of the Capitol and any activities under his direction).

1 Inthe Ulman Memorandum, we also suggested thal it appears from the legislative history of the APA defini-

tion of “agency” thal the term applies only to entities within the executive branch. Ulman Memorandum at 2-5. We
then said thal the Smithsonian “cannot be viewed as an establishment within the Executive branch of government,”
Id. al 10. However, we stressed thal the nature of the Smithsonian in comparison to the nature of agencies covered
by the definition provides “a still more compelling argument” for our conclusion that the Smithsonian is not cov-
ered by the APA definition of agency. Id. at 5. We agree thal the unique nature of the Smithsonian is decisive to
resolve the present issue of statutory interpretation, and for the reasons stated above, we express no opinion on
whether the Smithsonian could be considered to be in the executive branch for any other purpose.
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40 U.S.C. §472. You believe that the Smithsonian is an “independent establish-
ment in the executive branch” and thus an “executive agency”.2 The Smithson-
ian considers itself to be a “Federal agency” but not an executive agency.

Congress did not expressly specify the status of the Smithsonian under the
Property Act. Nor does the legislative history of the Property Act elaborate on
the definitions of “executive agency” and “Federal agency” contained in the Act.
See H.R. Rep. No. 670, 81st Cong., 1st Sess. 8 (1949), reprinted in 1949
U.S.C.C.A.N. 1475, 1481-82 (section-by-section analysis of section 3 does not
discuss these definitions). Moreover, unlike those instances in which Congress
has specified the status of an entity for the purpose of federal law, e.g., 39 U.S.C.
§ 201 (the United States Postal Service is “an independent establishment of the
executive branch of the Government of the United States”); 31 U.S.C. § 9101(2)
(listing ten “mixed-ownership Government corporation[s]”), Congress has not
specified the general status of the Smithsonian. Thus, we must determine whether
Congress intended the Property Act to apply to the Smithsonian at all, and if so,
whether Congress intended the Smithsonian to be treated as an “executive
agency” or as a “Federal agency” for the purposes of the Act.

The GSA and the Smithsonian both assert that the Property Act applies to the
Smithsonian. See Letter for Charles J. Cooper, Assistant Attorney General, Of-
fice of Legal Counsel, from Clyde C. Pearce, Jr., General Counsel, GSA at 3-5
(Oct. 27, 1986); Powers Letter at 10-12. The legislative history of the Act sup-
ports this conclusion.3Indeed, it has long been understood that transactions with
the Smithsonian involving federal property or appropriated funds are subject to
federal property and contract law. See, e.g.. Act of Dec. 30, 1982, Pub. L. No.
97-394, 96 Stat. 1966, 1991-92 (1982) (provisions for appropriations to the
Smithsonian presume the applicability of the procurement provisions of the Prop-
erty Act); 45 Comp. Gen. at 686-88; 12 Comp. Gen. 317 (1932). We therefore
agree that the Property Act does apply to the Smithsonian.

As to whether Congress intended the Smithsonian to be treated as an “execu-
tive agency” or as a “Federal agency” for the purposes of the Property Act, we

2The GSA has held this position since 1952. See Op. Gen. Couns No. 39 (Oct. 13,1952) (GSA No. 53-10011).

3Two aspects of the passage of the Property Act suggest that Congress intended the act to apply to the Smith-
sonian. First, as discussed more fully below, the Property Act replaced federal property sale and exchange author-
ity that had previously been granted to the Smithsonian. Second, Congress relied upon the recently published rec-
ommendations of the Hoover Commission on Organization of the Executive Branch of the Government in drafting
the Property Act in 1949. See, e”.HR Rep. No. 670, at 3-5, reprinted in 1949 U.S C.C.A.N. at 1476-78; 95
Cong Rec. 7441 (1949) (statement of Rep. Hohfield). In turn, the Hoover Commission's report on the manage-
ment of the property, supplies, and records of the federal government anticipated that federal property law should
apply to the Smithsonian. For example, the Commission proposed the creation of the General Services Adminis-
tration and recommended the placement of “[cjertain relations with the Smithsonian Institution” in that agency. 1
U.'S. Commission on Organization of the Executive Branch of the Government, Office of General Services: A Re-
port to the Congress by the Commission on Organization of the Executive Branch ofthe Government, February
1949 at 5 (1949) (“Office of General Services Report”), quoted in H.R. Rep. No. 670, 81st Cong., 1st Sess., pt. 2,
at 2 (1949). The report also recommended that “when [the Smithsonian's] officials need assistance from the Chief
Executive or the departments, it is recommended that they consult with the Director of the Office of General Ser-
vices.” Office of General Services Report at 12. Thus, the Hoover Commission recognized the Smithsonian’s need
to deal with the federal government regarding property transactions.
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believe that the best evidence the Smithsonian is an “executive agency” is that
the Property Act repealed the Smithsonian’s prior statutory authority for certain
property exchanges and replaced it with a provision applicable only to executive
agencies. The Act of Mar. 3,1915, ch. 75,38 Stat. 822,838-39 (1915), provided
specific exchange and sale authority to the Smithsonian. Section 502(a)( 19) of
the Property Act repealed the 1915 act and a number of other provisions that had
granted similar authority to other agencies and substituted general sale and ex-
change authority for executive agencies. As a 1956 analysis prepared by GSA
and printed by the Senate Committee on Government Operations observed, sec-
tion 201(c)

authorizes executive agencies to exchange or sell personal prop-
erty and apply the trade-in allowance or proceeds of sale in whole
or part payment for property acquired. This is an expansion of au-
thority given underanumber of previous statutes to specific agen-
cies or with respect to specific types of property. While these
statutes are repealed by section 602[sic](a)(8) to (28), the language
here is intended to be sufficiently broad to preserve all such ex-
isting authority.

Senate Comm, on Government Operations, 85th Cong., 2d Sess., Federal Prop-
erty and Administrative Services Act of 1949, As Amended 22 (Comm. Print
1959). See also H.R. Rep. No. 670, at 28, reprinted in 1949 U.S.C.C.A.N. at 1504
(section 502(a) of the Property Act repeals “some 20 statutes relating to use of
trade-in allowances which will be superseded by section 201(e)[sic]”).4 Section
201(c) applies to “any executive agency”—it does not apply to a “Federal
agency.”5Therefore, because the Smithsonian’s previous authority for sales and

4The House report’s reference to section 201(e), rather than section 201(c), appears to be a mistake. The House
report describes the repeal of “statutes relating to use of trade-in allowances which will be superseded by section
201(e).” H.R. Rep. No. 670, at 28, reprinted in 1949 U.S.C.C.A.N. at 1504. Section 201(e), however, governs the
transfer of medical materials and supplies held for national emergency purposes. 40 U.S.C. § 481(e). It is section
201(c) that governs exchange allowances. 40 U.S.C. § 481(c). The analysis of section 201(c) in the House report
confirms that section 201(c) preserves the existing statutory authonty repealed by section 502(a). H.R. Rep No.
670, at 12, reprinted in 1949 U.S C.C A.N. at 1486.

5The Smithsonian denies that section 201(c) applies only to executive agencies. Powers Letter at 11-12. We
disagree. Including several different provisions for the sale and exchange of government property, section 201 care-
fully distinguishes between different types of agencies: subsection (a) refers to executive agencies; subsection (b)
refers to “any other Federal agency” than those in subsection (a), mixed ownership corporations, and the District
of Columbia; subsection (c) refers to “any executive agency”, subsection (d) refers to executive agencies; and sub-
section (e) refers to executive agencies and any other federal agencies. 40 U S C. § 481 In short, different types of
agencies enjoy different authority under the Act. The Smithsonian’s contention that “executive agency” in section
201(c) is “not restrictive or exclusive,” Powers Letter at 12, disregards the distinction within section 201 and the
legislative history of that section. See H.R. Rep No 670, at 11, reprinted in 1949 U.S.C C.A.N. at 1486 (para-
phrasing “federal agency” in section 201(b) as “the legislative and judicial branches, and mixed-ownership corpo-
rations”). When the Property Act repealed the Smithsonian’s specific sale and exchange authority but “preserve[d]
all such existing authority” of executive agencies under section 201 (c), Congress must have considered the Smith-
sonian an executive agency for purposes of the Act.
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exchanges is superseded by a provision that applies only to executive agencies,
we conclude that Congress must have intended the Smithsonian to be considered
an executive agency for the purposes of the Property Act.6

Conclusion

For the reasons stated herein, and solely for the purposes of the Federal Prop-
erty and Administrative Services Act, we conclude that the Smithsonian Institu-
tion is an “independent establishment in the executive branch” as Congress in-
tended the term to be construed.

Douglas W. Kmiec
Deputy Assistant Attorney General
Office ofLegal Counsel

6  President Truman considered the Smithsonian an “executive agency” for the purposes of the Property Act at
the time of the act’s passage in 1949 On the day after the Property Act was approved, President Truman sent a let-
ter “To All Executive Agencies” concerning the implementation of the act. 14 Fed. Reg. 3699 (1949). The letter
described the responsibilities of “Executive agencies” under the Property Act. Id at 3701 The President senta copy
of the letter to the Smithsonian, thereby indicating the contemporaneous executive branch interpretation of “exec-
utive agency” as including the Smithsonian. See Letter for John Nagle, Office of Legal Counsel, Department of
Justice, from Benedict K. Zobrist, Director, Harry S. Truman Library (May 13, 1988) (confirming President Tru-
man sent the letter to the Smithsonian) Although this letter may not be determinative of the congressional intent
in enacting the Property Act, it does suggest that our conclusion that the Smithsonian is an “executive agency” was
hardly a novel interpretation even at a time contemporary with the Act’s enactment See generally Frank B. Cross,
The Constitutional Legitimacy and Significance ofPresidential “Signing Statements™, 40 Admin. L. Rev. 209, 232
(1988) (suggesting that “|jJudicial deference to contemporaneous statutory constructions . . . provides reason for
ascribing importance to the [contemporary] views expressed [by the president]”).
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The President’s Veto Power

Article | of the Constitution does not vest the President with the inherent power to veto portions ofa
bill while signing the remainder of it into law.

July 8, 1988

M emorandum O pinion for the Attorney General

In the past few months, several commentators have suggested that Article I of
the Constitution vests the President with an inherent item veto power. Accord-
ing to these commentators, this power is supported by the text of the Constitu-
tion, the experience in the Colonies and the States prior to the adoption of the
Constitution, and other relevant constitutional materials. In our view, the text of
Article I requires that any analysis of this question focus on the meaning of the
term “Bill.” If this term was intended to mean a legislative measure limited to
one item of appropriation or to one subject, then it may be argued that the Pres-
ident properly may consider measures containing more than one such item or sub-
ject as more than one “Bill” and, therefore, may approve or disapprove of each
separately. Under this approach, the President would have the functional equiv-
alent of an item veto. Our review, however, of the relevant constitutional mate-
rials persuades us that there is no constitutional requirement that a “Bill” must
be limited to one subject. The text and structure of Article | weigh heavily against
any such conclusion. Moreover, historically “Bills” have been made by Congress
to include more than one item or subject, and no President has viewed such in-
struments as constituting more than one bill for purposes of the veto. Indeed, the
Framers foresaw the possibility that Congress mightemploy “the practice oftack-
ing foreign matter to money bills,” but gave no indication that this practice was
inconsistent with their understanding of the term “Bill.” Nor, we are constrained
to conclude, does the recentcommentary on this question provide persuasive sup-
port for an inherent item veto power in the President.

I. Text and Structure

Avrticle I, Section 7, Clause 2 of the Constitution sets forth the constitutional
procedure for enacting “Bills” into law—passage by both houses of Congress and
approval by the President subject to override:

Every Bill which shall have passed the House of Representa-
tives and the Senate, shall, before it become a Law, be presented
to the President of the United States; If he approve he shall sign
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it, but if not he shall return it, with his Objections to that House
in which it shall have originated, who shall enter the Objections
at large on their Journal, and proceed to reconsider it. I after such
Reconsideration two thirds of that House shall agree to pass the
Bill, it shall be sent, together with the Objections, to the other
House, by which it shall likewise be reconsidered, and if approved
by two thirds of that House, it shall become a Law. But in all such
Cases the Votes of both Houses shall be determined by Yeas and
Nays, and the names of the Persons voting for and against the Bill
shall be entered on the Journal of each House respectively.

U.S. Const, art. I, § 7, cl. 2.

After debate concerning Clause 2 was completed, James Madison proposed an
amendment to ensure that Congress would not attempt to circumvent the pre-
sentment requirement by passing legislation in forms other than bills. Thus, the
all-inclusive language of Clause 3:

Every Order, Resolution, or Vote to Which the Concurrence of
the Senate and House of Representatives may be necessary (ex-
cepton a question of Adjournment) shall be presented to the Pres-
ident of the United States; and before the Same shall take Effect,
shall be approved by him, or being disapproved by him, shall be
repassed by two thirds of the Senate and House of Representa-
tives, according to the Rules and Limitations prescribed in the
Case of a Bill.

U.S. Const, art. I, 8 7, cl. 3.

Avrticle I, Section 7 thus sets forth a straightforward procedure for enacting leg-
islation, withwell-defined rolesforeach ofthe political branches. Afterboth houses
of Congress have passed a bill or any other instrument intended to become law,
Congress mustpresentitto the President. The President then has two, butonly two,
options with respect to the instrument presented: to “approve... it” or “not.”

This scheme seems clearly to envision that Congress plays an active role in
lawmaking, while the President’s role, although quite formidable, is essentially
passive and receptive at the veto stage. To use a literary analogy, Congress acts
as the author, the President as the publisher: absent an extraordinary consensus
in Congress, the President retains the ultimate authority to decide whether to
“publish” the law. The question presented by the item veto is whether Article |
can be understood to give the President a more active and powerful role in that
process, i.e., that of an editor who may delete various parts of the instrument pre-
sented without the approval of the author. Is the President limited to approving
ordisapproving the entire instrumentpresented to him, or may he pick and choose
among various provisions of the instrument, signing some into law and return-
ing the rest to Congress?

We can discern nothing in the text or structure of the Constitution suggesting
that the President possesses such enhanced authority. With respect to enrolled
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bills or any other completed legislative instrument, the Constitution authorizes
the President only to “approve . . . it" or “not.” (emphasis added). The Constitu-
tion does not suggest that the President may approve “parts of it” or indicate any
presidential prerogative to delete or alter or revise the bill presented. Nor does
the text contain any precise definition of the term “Bill” or place any restriction
on the form of legislative instrument Congress may present to the President for
his approval. Specifically, there is no suggestion in the Constitution that bills or
other forms of congressional votes cannot contain unrelated matters in a single
instrument. The absence of such provisions is particularly telling in this context
since the veto clauses of the Constitution are the lengthiest, and among the most
specific, provisions in the document.

Moreover, the genesis and language of Article I, Section 7, Clause 3 further
reinforce the conclusion that the President does not possess item veto authority.
As the debates make clear, the Framers required that “Every Order, Resolution
or Vote” be presented to, the President on the same terms as bills, to prevent Con-
gress from circumventing the veto powers established in Clause 2 by enacting
legislation in forms other than bills.1In particular, by requiring in Clause 3 the
presentment to the President of “every vote to which the concurrence of the Sen-
ate and House of Representatives may be necessary,” the Framers appear to have
been referring to any measure, regardless of what unrelated provisions it com-
bines, on which both houses of Congress have voted their approval. If so, Con-
gress could avoid any limitations on the contents of “bills” by simply legislating
in the form of “votes.” Clause 3 thus provides particularized evidence that the
Framers were well aware that Congress might seek to evade the President’s veto
authority through various machinations. Indeed, as we show below, in the de-
bates during the Constitutional Convention, the Framers expressly contemplated
that a bill might contain unrelated items and provisions. Significantly, therefore,
the safeguard found in Clause 3 was neither a prohibition against aggregating un-
related items in a single bill nor a grant of item veto authority but rather an ex-
press requirement that all legislative instruments be subject to the veto. Accord-
ingly, Clause 3 weighs against rather than supports reading into Article | an
implicit prohibition against legislation that does not comport with the ideal of a
single item addressing a single subject.

1 Itisfairtoconclude that during most of the consideration of the veto power, the Convention assumed that bills
would be the exclusive means of passing laws since the veto provision under discussion referred only to “Bills.”
On August 15, 1787, however, after all other debate concerning the veto power had been concluded, Madison “pro-
posed that [“Jor resolve’ should be added after ‘bill” in the beginning of [the veto clause] with an exception as to
votes of adjournment &c.” James Madison, Notes of Debates in the Federal Convention of 1787 at 465 (1984)
(“Madison’s Notes™). Madison’s argument in favor of the proposal was “that if the negative of the President was
confined to bills: it would be evaded by acts under the form and name of Resolutions, votes &c.” Id Madison re-
ports that “after a short and rather confused conversation on the subject,” the Convention rejected his proposal. Id.

Upon reconvening the next day, the Convention took up a motion by Edmund Randolph to reconsider Madi-
son’s suggestion, which Randolph had since “thrown into a new form ” Id. at 466. Randolph’s proposal was sub-
stantially identical to what is now Article I, Section 7, Clause 3, thus subjecting to the President’s veto power not
only “Every Bill,” but also “Every order resolution or vote, to which the concurrence of the Senate & House of
Rep’s may be necessary.” Id. Although Roger Sherman “thought it unnecessary,” Randolph's proposal was over-
whelmingly approved by the Convention without further debate 1d
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Nonetheless, Mr. Steven Glazier relies exclusively on Clause 3 in arguing in
a recent article that the Constitution “grants the line item veto to the President.”
Stephen Glazier, Reagan Already Has Line-Item Veto, Wall St. J., Dec. 4,1987,
at 14. Mr. Glazier begins his analysis by correctly noting that the Framers added
Clause 3 to guard against the entirely foreseeable prospect that Congress would
attempt to circumvent the President’s veto authority by simple semantic expedi-
ent of denominating bills as orders, resolutions, or votes. From this unassailable
premise, however, Mr. Glazier leaps to the conclusion that the Constitution pro-
hibits the aggregation of numerous items of appropriation in a single bill. But
Clause 3 merely requires that any measure, however denominated, be presented
to the President before it can become law; it says nothing about what may or may
not be contained in the measure. In other words, a requirement of presentment of
all legislative measures simply does not imply, let alone compel, any sort of lim-
itation concerning the content of the measures presented.

More generally, the absence of a constitutionally prescribed limitation on the
form of legislation subject to presidential disapproval is fully consistent with the
powerful role that the Framers envisioned for the President in the lawmaking
process and with their general approach to separation of powers questions. The
debate in the Convention concerning the nature of the President’s veto— whether
it would be absolute or qualified, and if qualified, whether an override would re-
quire two-thirds or three-fourths vote in both houses—is instructive.

The debate over giving the President an absolute veto— like the King of Eng-
land—was essentially a debate over whether to place the President on precisely
the same footing in the lawmaking process as the other two participants. For ex-
ample, the House has an absolute veto over measures originated in the Senate—
no bill goes beyond the House until it is satisfied. If it is not satisfied with a mea-
sure, it can in effect send it back to the Senate with its recommendations (in the
form of amendments). In similar fashion, the Senate has an absolute veto over
the House; if it adds anything to or deletes anything from a bill originated in the
House, it must send the amended measure back to the House for its concurrence
in the change before the measure can go to the President. An absolute veto in the
President would have placed him on precisely the same footing as House and
Senate, able to block enactment of any law until satisfied with it.

Although the Framers gave the President and the Congress many of the same
tools,2 the Framers refrained from giving the President a full one-third partner-

2 For example, if Congress presents a bill to the President containing unrelated matters, the President is faced
with the same choice as is either house when presented with a bill containing unrelated matters: accept, reject, or
propose amendments to the bill. The President may accept a bill by signing it, or by failing to return it to Congress
within ten days U.S Const, art. I, § 7, cl. 2. Conversely, the President may reject a bill (subject to override) by re-
turning it with his objections to the house in which it originated, or by failing to sign it when Congress prevents its
return by its adjournment Id. Finally, the President may propose amendments to a bill by rejecting it and includ-
ing proposed amendments in his veto message to Congress. In addition, like both houses of Congress, the Presi-
dent has the power to “recommend to [Congress’] Consideration such Measures as he shall judge necessary and
expedient ” U.S Const art I, § 3.
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ship in the lawmaking process, qualifying his veto by a two-thirds override in
both houses. Thus, while the Founders intended the President to have a power-
ful role in the lawmaking process, they did not intend his role to be as powerful
as the House and Senate. But an item veto, and especially a line item veto, would
place the President in a much more powerful position than either house of Con-
gress, for it would enable him to delete portions of a measure and sign the re-
mainder into law; he would not have to send the entire measure with his recom-
mended deletions back to Congress for its reconsideration before any part of it
could become law.

Is it possible that the Founders, while debating the nature of the Presidential
veto, would refrain from giving him an absolute veto, and yet simply assume that
he would be able to veto portions of a measure and sign the remainder into law?
It seems inconceivable that such a feature of the President’s veto power would
have gone unremarked at the Constitutional Convention.

More important for present purposes, the tunneling safeguard contained in
Clause 3, in conjunction with the veto power itself, provides a potent, albeit bur-
densome, defense against any procedural manipulations employed by Congress
to evade or dilute the presidential veto. If the President is presented with leg-
islative instruments of unreasonable form, scope, or length, he can do what ei-
ther house can do when the other house attempts to coerce its acquiescence
through the attachment of unrelated riders—accept, reject, or propose amend-
ments to, the entire measure.

To be sure, reliance on the veto itself, rather than a precise definition ofa term
“Bill,” renders permissible apractice—tacking of unrelated riders—that has been
subject to much congressional abuse, particularly in recent years. But, by grant-
ing each party in the lawmaking process a “veto” (subject to the override in the
case of the President) over the proposals of the others, and the power to propose
amendments to such proposals, the Framers believed that each party in the law-
making process would have an adequate check on the other and be capable of de-
fending its role. Alexander Hamilton made this clear in The Federalist:

In the case for which it is chiefly designed, that of an immediate
attack upon the constitutional rights of the executive, or in a case
in which the public good was evidently and palpably sacrificed,
a man of tolerable firmness would avail himself of his constitu-
tional means of defense, and would listen to the admonitions of
duty and responsibility. In the former supposition, his fortitude
would be stimulated by his immediate interest in the power of his
office; in the latter, by the probability of the sanction of his con-
stituents who, though they would naturally incline to the legisla-
tive body in a doubtful case, would hardly suffer their partiality
to delude them ina very plain case. | speak now with an eye to a
magistrate possessing only a common share of firmness. There
are men who, under any circumstances, will have the courage to
do their duty at every hazard.
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The Federalist No. 73, at 445 (Alexander Hamilton) (Clinton Rossitered., 1961).

In short, the veto acts as its own best defense against congressional efforts to
dilute the President’s approval authority.

It should be noted that the decision to subject all legislative forms to the ex-
ternal check of a presidential veto, rather than to direct governance of internal
legislative processes, is but one of many examples of the means by which the
Framers sought to prevent all aggrandizement of power by any of the three
branches: a system of checks and balances. The purpose—and genius—of a tri-
partite system of government with interdependent powers is that attempts by one
branch to invade another’s sphere are to be dealt with through the exercise of
countervailing power by the branch whose prerogatives are being invaded, rather
than through explicit procedural rules governing the internal operations of each
branch. As a general premise, then, the Framers relied on the structural solution
of competing institutional interests to ensure the integrity of governmental oper-
ations, and eschewed detailed rules directed towards the activities within each
branch. The manifestation of this general trend in the context of congressional
processes is Article I, Section 5, Clause 2, which provides that “[e]lach House
may determine the Rules of its proceedings.” The Framers’ reluctance in this re-
gard was particularly acute with respect to internal rules not susceptible of pre-
cise definition, for these would inevitably lead to time-consuming and divisive
political disputes over whether a procedural norm has been followed. For exam-
ple, as we discuss more fully below, Madison strenuously opposed the original
versions of Article I, Section 7, Clause 1 because they contained “ambiguous”
terms that would inevitably lead to futile political disputes over meaning. More-
over, such procedural disputes might ultimately be brought to the judiciary for
resolution, a forum the Framers clearly viewed as ill-suited to resolve disputes
between the political branches.

Any definitional limitations on bills would, of course, constitute precisely the
kind of nebulous internal guideline that the Framers generally sought to avoid in
preference to granting the President an institutional check such as the counter-
balancing power of “veto.” Accordingly, the incongruity between such an inter-
nal safeguard and the Framers’general approach to the separation of powers casts
even further doubt on the implicit existence of any such constitutional limitation.

Moreover, while the protection contained in Clause 3 is consistent with the
substantial symmetry of powers among the parties to the lawmaking process, re-
stricting the form of a permissible “Bill” is not. Clause 3 ensures that nothing be-
come law, regardless of the label affixed, unless presented to the President for
his approval. An item veto or a restriction on the type of “Bill” presented, how-
ever, serves a distinct and more ambitious purpose. Rather than ensuring that all
legislation is presented to the President, it directly intrudes into the legislative
process by fixing the proper form that presented bills must take. Accordingly,
any such restriction would be different in degree and in kind from that contained
in Clause 3.

In sum, the text and structure of Article I, the intended roles of the House,
the Senate, and the President in the lawmaking process, Hamilton’s conclusion
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that the veto power is its own best defense, and the inconsistency between any
precise definition of “Bill” and the Framers’ general attempt to provide struc-
tural safeguards against encroachments establish that the combination of unre-
lated matters in a single bill, although objectionable as a policy matter, neither
transgresses constitutional norms nor affords a basis for exercising an item veto.
The only conceivable basis for making a plausible contrary argument would be
that longstanding and pervasive historical practice at the time of the American
Founding clearly established that all legislation could encompass only one sub-
ject, and, consequently, the Framers must have intended that only such instru-
ments could be presented to the President for his approval. Moreover, even if
it could be shown that the Constitution places severe restrictions on the per-
missible contents of a “Bill,” that showing would not establish item veto au-
thority in the President. To the contrary, such a showing would suggest that a
bill containing unrelated provisions would be void ab initio, and that the Pres-
ident would have no constitutional power to approve or disapprove such a bill
in whole or in part. In any event, a review of the historical materials reveals
that no such compelling evidence exists.

I1. Historical Evidence

As is clear from the foregoing discussion, the veto clauses of the Constitution
do not expressly define the term “Bill.” Rather, the original understanding of that
term must be determined by examination of historical materials.

In analyzing those materials, it is first helpful to distinguish three conceptu-
ally distinct congressional practices. First, Congress aggregates numerous items
of appropriation in a single appropriations bill, such as the so-called “Continu-
ing Resolutions.” Second, Congress attaches substantive provisions as “riders”
to appropriations bills. Third, Congress combines unrelated substantive provi-
sions, apart from appropriations, in a single bill. The question is whether a bill,
as that term is used in the Constitution, may be constituted in these ways.

The historical evidence suggests that a bill may be so constituted, and that the
Framers did not understand the Constitution to require an itemized presentment
of legislation to the President or to establish some type of “germaneness” crite-
rion for bills. These practices were known to the Framers, and have historical an-
tecedents in the colonial and British experiences, and there is no persuasive ev-
idence that the Framers intended to prohibit them. And, while failure to limit the
contents of a bill may restrict the efficacy of the President’s veto power, we are
aware of no persuasive historical evidence that the Constitution authorizes the
President to exercise an item veto.

A. Constitutional Convention

The delegates to the Constitutional Convention of 1787 did not consider the
meaning of the term “Bill” as an abstract or universal construct. Rather, in the
context of considering the power of the House of Representatives to originate
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money bills, and the power of the Senate to amend money bills, the Framers’ dis-
cussions shed some light on what was meant to be conveyed by the term.

Specifically, we discuss the Convention’s consideration and adoption of Arti-
cle I, Section 7, Clause 1, giving to the House of Representatives the exclusive
right to originate bills for raising revenue, but permitting amendments of such
bills in the Senate. These discussions do not reveal that the Framers understood
the term “Bill” to preclude the practice of including unrelated provisions in a sin-
gle bill. Moreover, their discussion of that practice, and failure to object to itgen-
erally, suggest that the Framers left each house of Congress free to determine the
form and contents of legislation.

1 Adoption ofArticle /, Section 7, Clause 1—A recurring topic of debate at
the Convention was whether the House of Representatives should be given the
exclusive right to originate money bills, and if so, whether the Senate should be
permitted to propose amendments to such bills. In the British system, the House
of Commons possessed the exclusive privilege of originating money bills, and
the House of Lords was denied even the power to amend such bills. Some dele-
gates to the Convention urged adoption of a similar rule, arguing that the long
experience of the British should not be lightly discarded. See Madison’s Notes
at 113 (Remarks of Mr. Gerry); id. at 447 (Remarks of Mr. Dickenson). Others
thought the British analogy inapposite in light of the Senate’s distinct composi-
tion and character. See id. at 113 (Remarks of Messrs. Butler and Madison); id.
at 249 (Remarks of Mr. Wilson).

Most important for present purposes, however, were discussions relating to the
objection that adoption of the British model would lead the House to tack unre-
lated provisions to money bills. See id. at 113 (Remarks of Mr. Butler) (“[I]t will
lead the [House of Representatives] into the practice of tacking other clauses to
money bills . .. .”); id. at 443 (Remarks of Col. Mason) (“[I]t would introduce
into the House of Rep.s the practice of tacking foreign matter to money bills

. .."); id. at 444 (Remarks of Mr. Wilson). Opponents of the British model ar-
gued that by denying the Senate the power to amend money bills originating in
the House—combined with the tacking of non-money provisions to such bills by
the House, thereby depriving the Senate of its distinct power to propose amend-
ments to the non-money provisions—the proposal would destroy the “delibera-
tive liberty of the Senate,” requiring it to vote up or down on the combination as
originated. See id. at 444 (Remarks of Mr. Wilson) (“The House of Rep.s will in-
sert other things in money bills, and by making them conditions of each other,
destroy the deliberative liberty of the Senate.”); 2 The Records of the Federal
Convention of 1787 at 210-11 (Max Farrand ed., 1987) (“M. Farrand”) (Notes
of James McHenry) (“[Ljodging in the house of representatives the sole right of
raising and appropriating money, upon which the Senate had only a negative,
gave to that branch an inordinate power in the constitution, which must end in its
destruction.”). The Convention sought to obviate this objection by permitting the
Senate to propose amendments to money bills as in the case of other bills. Al-
though opponents of the proposal conceded that this relieved some of the diffi-
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culties, they insisted that others remained. In the end, however, the Convention
adopted a similar proposal.

Originally, it was proposed that “all bills for raising or appropriating money
... shall originate in the 1stbranch of the Legislature, and shall not be altered or
amended by the 2d branch.” Madison’s Notes at 237. Building on the earlier ar-
gument that this provision would lead to tacking, James Madison, among others,
observed that it would be “a source of injurious altercations between the two
Houses.” Id. at 414 (Remarks of Mr. Madison); see also id. at 238 (Remarks of
Mr. Madison) (referring to the provision as “a source of frequent & obstinate al-
tercations™); id. at 251 (Remarks of Gov. Morris) (“It will be a dangerous source
ofdisputes between the two Houses.”); id. at 444 (Remarks of Mr. Wilson) (“[A]n
insuperable - objection agst. the proposed restriction of money bills to the H. of
Rep.s [is] that it would be source of perpetual contentions where there was no
mediator to decide them ....”); id. at 449 (Remarks of Mr. Rutledge) (“The ex-
periment in S. Carolina, where the Senate cannot originate or amend money bills,
has shewn that it answers no good purpose; and produces the very bad one of
continually dividing & heating the two houses.”).

“[IIn order to obviate the inconveniences urged agst. a restriction of the Sen-
ate to a simple affirmative or negative,” Edmund Randolph proposed that the
clause be changed to permit the Senate to amend money bills except as to “in-
crease or diminish the sum.” Id. at 436-37. Col. Mason argued in favor of this
change, stating: “By authorizing amendments in the Senate it got rid of the ob-
jections that the Senate could not correct errors of any sort, & that it would in-
troduce into the House of Rep.s the practice of tacking foreign matter to money
bills.” 1d. at 443. James Madison, a consistent opponent of the proposals to re-
strict the Senate in favor of the House, admitted that “[t]he proposed substitute

. in some respects lessened the objections agst. the section,” but also thought
that “[i]t laid a foundation for new difficulties and disputes between the two
houses.” Id. at 445 (Remarks of Mr. Madison). Of particular relevance for our
purposes, Madison made the following observation:

The words amend or alter, form an equal source of doubt & al-
tercation. When an obnoxious paragraph shall be sent down from
the Senate to the House of Reps—it will be called an origination
under the name of anamendment. The Senate may actually couch
extraneous matter under that name. In these cases, the question
will turn on the degree of connection between the matter & ob-
ject of the bill and the alteration or amendment offered to it. Can
there be a more fruitful source of dispute, orakind ofdispute more
difficult to be settled? His apprehensions on this point were not
conjectural. Disputes had actually flowed from this source in
Virga. where the Senate can originate no bill.

Id. at 446. Randolph did not respond to this new objection. Rather, he reiterated
his support for the proposal, stating that “[h]is principal object. . . was to pre-
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vent popular objections against the [constitutional] plan,'and to secure its adop-
tion.” Id. at 448. After some additional discussion, the Convention rejected the
proposal to vest in the House the exclusive right to originate money biUs, even
though it would have permitted some amendment in the Senate. Id. at 449-50.

Although the Convention finally had acted to reject the proposal, some mem-
bers continued to feel strongly that some form of it was necessary, given that the
States were to be equally represented in the Senate. For example, in discussing
a proposal making members of Congress ineligible to hold other offices, Hugh
Williamson referred “to the question concerning ‘money bills.””

That clause he said was dead. Its ghost he was afraid would
notwithstanding haunt us. It had been a matter of conscience with
him, to insist upon it as long as there was hope of retaining it. He
had swallowed the vote of rejection, with reluctance. He could not
digest it.

Id. at 453-54.

Immediately upon reconvening the next day, the Convention took up a motion
by Caleb Strong to adopt a new proposal relating to money bills. Mr. Strong sug-
gested that the House be given the exclusive right to originate money bills, but
that the Senate be permitted to “propose or concur with amendments as in other
cases,” thus permitting the greatest role yet for the Senate. Id. at 460. Col. Ma-
sonand Mr. Ghorum strongly supported the proposal and urged its adoption. Gou-
vemeur Morris, however, “opposed it as unnecessary and inconvenient.” Id. Mr.
Williamson then gave the last significant speech to the Convention on the mer-
its of adopting a provision on money bills, which appears to have been instru-
mental in the ultimate decision to adopt such a provision:

[S]ome think this restriction on the Senate essential to liberty, oth-
ers think it of no importance. Why should not the former be in-
dulged. [H]e was for an efficient and stable Govt, but many would
not strengthen the Senate if not restricted in the case of money
bills. The friends of the Senate would therefore lose more than
they would gain by refusing to gratify the other side. He moved
topostpone the subjecttill the powers ofthe Senate should be gone
over.

Id. at460-61. Mr. Williamson’s motion to postpone “passed in the affirmative.”
Id. at 461.

Three weeks later on September 5, 1787, the Committee on Unresolved Mat-
ters reported the following proposal:

All bills for raising revenue shall originate in the House of Rep-
resentatives, and shall be subject to alterations and amendments
by the Senate: no money shall be drawn from the Treasury, but in
consequence of appropriations made by law.
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Id. at 580. This proposal represented a significant change. The proposal gave the
Senate the right to propose amendments of any sort, and this provision referred
only to “bills for raising revenue” rather than “bills for raising or appropriating
money,”3 in defining the extent of the House’s exclusive right of origination.
Gouvemeur Morris moved to postpone consideration of the proposal, stating: “It
had been agreed to in the Committee on the ground of compromise, and he should
feel himself at liberty to dissent to it, if on the whole he should not be satisfied
with certain other parts to be settled.” Id. at 581 (footnote omitted). “Mr. Sher-
man was for giving immediate ease to those who looked on this clause as of great
moment, and for trusting to their concurrence in other proper measures.” Id. The
Convention then voted to postpone. Id.

In the final days of the Convention, the proposal was again taken up. Without
debate, the Convention adopted a motion to substitute “the words used in the
Constitution of Massachusetts” for those used by the Committee to permitamend-
ments by the Senate. Id. at 607. The proposal was then adopted as amended, by
a vote of nine to two, providing as follows:

All bills for raising revenue shall originate in the House of Rep-
resentatives; but the Senate may propose or concur with amend-
ments as in other bills. No money shall be drawn from the Trea-
sury but in consequence of appropriations made by law.

Id. at 606-07,4James McHenry subsequently described the compromise that led
to the adoption of the clause as follows: “The Larger States hoped for an advan-
tage by confirming this privilege [of originating revenue bills] to that Branch
where their numbers predominated, and it ended in a compromise by which the
Lesser States obtained a power of amendment in the Senate.” See 3 M. Farrand
at 148 (Remarks of James McHenry before the Maryland House of Delegates,
Nov. 29, 1787).

2. Analysis of Article I, Section 7, Clause 1—Those in favor of inherent item
veto authority may argue that the history of the adoption of Clause 1 of Article
I, Section 7 indicates that the Constitution adopts as the meaning of the term
“Bill” a legislative proposal limited to one subject. From this premise, as noted
earlier, it might be argued that the President is entitled to treat any legislative in-
strument containing more than one subject as more than one bill.5The difficulty,
however, is that the Framers gave no indication that they meant to limit the term
“Bill” to legislative instruments relating to only one subject. Rather, as previ-

3Several of the earlier proposals also would have given the House the exclusive right to originate bills “for fix-
ing the salaries of the officers of Government.” See, e.g., Madison’s Notes at 386.

4 The clause was subsequently altered only by moving the second sentence to Article I, Section 9. Id at 619.

5 Moreover, as previously discussed, even if the latter understanding had been adopted by the Convention, item
veto authority would not necessarily follow Rather, it might be concluded that such proposals could not be passed
or presented to the President, and that even if the President signed such a proposal, it would have no legal force or
effect.
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ously discussed, their apprehension concerning the possible content of the bills
originating in the House and resulting from amendment in the Senate arose solely
out of their concern that neither house be in a position to encroach upon the con-
stitutional prerogatives of the other.

That the Constitution does permit bills to contain unrelated provisions is re-
flected by the objection of some Convention delegates that the House might en-
gage in “the practice of tacking foreign matter to money bills.” E.g., Madison’s
Notes at 443 (Remarks of Col. Mason). To be sure, it might be argued that these
objections imply that the Framers did not understand the term “Bill” to permit
the tacking of foreign matter. This inference is unwarranted. Rather, these com-
ments reflect an explicit recognition by the Framers that a bill could contain un-
related provisions, for the Framers recognized the practice, yet took no steps to
prevent the houses from engaging in it. See 3 M. Farrand at 202 (Remarks of
Luther Martin delivered to the Maryland legislature on November 29,1787) (ob-
jecting to Article I, Section 7, Clause 1on the ground “[t]hat it may, and proba-
bly will, be a future source of dispute and controversy between the two branches,
what are or are not revenue bills, and the more so as they are not defined in the
constitution”).

Moreover, the Framers’ objection was not to tacking as such. The Convention
delegates were agreed that the House and Senate should be given equal author-
ity to originate and amend all bills other than those dealing with money. The ob-
jection to tacking arose only in reaction to the proposal to give the House exclu-
sive power to originate bills raising and appropriating money. The objection was
quite specific: the tacking of non-money riders to money bills by the House of
Representatives would enable the House to use its power to originate money bills
to encroach upon the constitutional prerogative of the Senate to amend non-
money proposals. See 2 M. Farrand at 210-11 (Notes of James McHenry) (ar-
guing against “lodging in the house of representatives the sole right of raising
and appropriating money, upon which the Senate had only a negative,” on the
ground “[t]hat without equal powers they were not an equal check upon each
other”). This view is confirmed by the fact that once Randolph proposed to change
the proposal to permit the Senate to amend non-money provisions of bills origi-
nated in the House, Col. Mason remarked that the change “got rid of the objec-
tion[]... that it would introduce into the House of Reps, the practice of tacking
foreign matter to money bills.” Madison’s Notes at 443. Thus, although either or
both houses remained free to combine unrelated non-money provisions, it is not
surprising that no one at the Convention objected to, or even raised, that possi-
bility, since the practice did not threaten to permit one house to enlarge its power
at the expense of the other. Nor were there references in the debates to the pos-
sibility that the House might combine two unrelated money provisions in a sin-
gle bill, because no prerogative of the Senate thereby would have been en-
croached. This, in turn, suggests that the Convention would have had no reason
to object to, let alone consider, the practice of tacking when both houses stood
on equal footing—namely, when the House tacks unrelated non-money matters
to non-money bills. Accord Madison’s Notes at 114 (Remarks of Mr. Sherman)
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(“In Cont. both branches can originate in all cases, and it has been found safe &
convenient.”).6

That the Constitution does not adopt a definition of the term “Bill” that either
authorizes or prohibits unrelated provisions is also consistent with Article I, Sec-
tion 5, Clause 2, which provides that “[e]ach House may determine the Rules of
its Proceedings.” By this provision, the Constitution appears to leave it to each
house to permit or prohibit tacking under any or all circumstances.

Madison’s remarks in response to Randolph’s compromise are not to the con-
trary. As noted, Madison acknowledged that “[t]he proposed substitute ... in
some respects lessened the objections agst. the section,” but stated that “[t]he
words amend or alter, form an equal source of doubt & altercation.” Madison’s
Notes at 445—46. Madison stated that the question whetheran amendment is prop-
erly characterized as an origination “will turn on the degree of connection be-
tween the matter & object of the bill and the alteration or amendment offered to
it.” Id. at 446. Proponents of inherent item veto authority might argue that this
statement evinces an understanding that only a germane amendment properly
may be characterized as an “amendment,” and therefore that a bill may not be
amended to contain unrelated provisions.

Madison’s observation does not appear to have been designed to state a con-
stitutional definition of “amendment,” but rather to persuade the Convention that
any proposal that placed the houses on an unequal footing with respect to money
bills would lead to disputes and altercations between them. Thus, Madison pre-
dicted that when the Senate proposed an amendment “obnoxious” to the House,
the houses would enter into a dispute over whether the Senate had proposed “an
origination under the name of an amendment.” Id. at 446. Read in context, it is
clear that Madison’s statement of the considerations upon which “the question
will turn” was not intended as a statement of a constitutionally required defini-
tion of “amendment,” but rather to demonstrate the inevitability of disputes that
would be difficult to resolve. Thus, immediately after making this statement,
Madison asked rhetorically: “Can there be a more fruitful source of dispute, or a
kind of dispute more difficult to be settled?” Id. Any other reading would require
one to reach the strange conclusion that Madison was simultaneously proposing
a constitutional test and criticizing it as incapable of being successfully applied.

That Madison’s purpose was limited to pointing out the weakness of Ran-
dolph’s proposal is confirmed by an examination of his entire statement. Madi-
son begins by pointing out that “[t]he word revenue was ambiguous,” and that
“no line could be drawn between” revenue and non-revenue provisions. Id. at
445—46. Next, Madison made his argument that “[t]he words amend or alter,
form an equal source of doubt & altercation.” Id. at 446. Finally, Madison states
that other terms in Randolph’s proposal “were liable to the same objections.” 1d.
Accordingly, Madison’s point was not that non-germane amendments would be

6  Similarly, no delegate suggested that tacked matters were two bills, or that a legislative proposal relating to
more than one subject would not be a proper bill.
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unconstitutional, but simply that giving the House and Senate unequal power over
money bills would invariably lead to political disputes.

Thus, we believe that the debates in the Convention concerning the adoption
of Clause 1lare informative primarily because of the absence of discussion con-
cerning tacking outside the context of the money bill proposal. If the Framers
truly believed that a bill could relate to only one subject, then it is remarkable
that they did not state this belief even when tacking was discussed. Under these
circumstances, rather than indicating a restriction on the contents of a bill, the
Framers’ discussions concerning the adoption of Clause 1 actually suggest that
a bill may contain unrelated matters.

The Framers’discussion of Clause 1 has obvious relevance for interpreting the
veto clauses. The Framers used the term “Bill” in both instances, raising a tex-
tual presumption that the term was intended to have the same meaning through-
out. Moreover, there is no evidence suggesting that the Framers had different
conceptions of the term “Bill” as used in these clauses. Rather, the fact that the
revenue clause immediately precedes the veto provisions in the Constitution, and
that all are part of the same section, Article I, Section 7, provide additional and
persuasive evidence that the Framers did not intend to limit the contents of bills
to a single subject.

B. Ratification Debates

Although the veto clauses of the Constitution were not widely discussed in the
state ratifying conventions, the little discussion that occurred, and the fact that
no one suggested that the President had item veto authority, indicate that the rat-
ifiers did not understand the Constitution to grant the President item veto au-
thority.

Most of the comments were limited to a recitation of the mechanics of the veto.
For example, in the Pennsylvania ratifying convention, James Wilson quoted
from the veto clauses and stated that “[t]he effect of this power, upon this sub-
ject, is merely this: if he disapproves a bill, two thirds of the legislature become
necessary to pass it into a law, instead of a bare majority.” 2 Debates on the Adop-
tion of the Federal Constitution 473 (Jonathan Elliot, ed., 1836) (“Elliot’s De-
bates™). Wilson’s understanding confirms what is evident on the face of the Con-
stitution—the President has two choices when presented with a bill: to approve
or disapprove the bill. Of course, this understanding leaves open to discussion
what may constitute a bill for constitutional purposes, but Mr. Wilson did not ad-
dress this question.

James Iredell’s discussion of the veto power in the North Carolina ratifying
convention evinces a similar understanding. Responding to criticism that the veto
power gave the President too great a role in legislation, Iredell stated:

After abill is passed by both houses, it is to be shown to the Pres-
ident. Within a certain time, he is to return it. If he disapproves of
it, he is to state his objections in writing; and it depends on Con-
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gress afterwards to say whether it shall be a law or not. Now, sir,
I humbly apprehend that, whether a law passes by a bare major-
ity, or by two thirds, (which are required to concur after he shall
have stated objections,) what gives active operation to it is, the
will of the senators and representatives. The President has no
power oflegislation. If he does not object, the law passes by a bare
majority; and if he objects, it passes by two thirds. His power ex-
tends only to cause it to be reconsidered, which secures a greater
probability of its being good.

4 Elliot’s Debates at 27 (emphasis added). Iredell’s defense of the veto power in-
dicates his understanding that the power was limited in nature. The President was
to have no power to adopt or alter legislation on his own. Rather, his role was
limited to initiating reconsideration and requiring greater consensus in Congress
by withholding his consent, and to proposing alterations by communicating his
objections to Congress. Congress might assent to his objections and amend the
bill, but this would be done by Congress and not be any unilateral action of the
President. Moreover, although Iredell’s comments do not speak to whether there
are any constitutional limitations on what Congress may include in a single bill,
his remarks indicate that he would have found it worthy of comment if he un-
derstood the Constitution to permit the President to exercise, in effect, an item
veto by conferring upon him the power to decide what does and does not consti-
tute a bill.

C. British Experience

An examination of the British experience indicates that legislative instruments
containing unrelated provisions were treated as one bill. Appropriations bills reg-
ularly contained multiple items, and there was no objection to such bills. The
practices of including unrelated substantive provisions in a single legislative in-
strument, and attaching substantive riders to money bills, were sometimes en-
gaged in, but met with objections. On several notable occasions, these objections
led the Crown and the House of Lords to refuse their assent to such measures.
There was, however, no suggestion by either the Crown or the Lords that these
measures could be treated as more than one bill and approved or vetoed sepa-
rately.

A review of British supply bills, as they were called, enacted prior to the rev-
olutionary war indicates that it was not unusual for a single bill to contain nu-
merous items of appropriation. For example, a bill enacted in 1765 contained
thirty-one separate sections and at least as many items of appropriation. See An
act for granting to his Majesty a certain sum of money out of the sinking fund,
for applying certain moneys therein mentioned for the service of the year one
thousand seven hundred and sixty five; for further appropriating the supplies
granted in this session of parliament; for allowing to the receivers general of the
duties on offices and employments in Scotland a reward for their trouble; and for
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allowing further time to such persons as have omitted to make and file affidavits
of the execution of indentures of clerks to attorneys and solicitors, 1765, 5 Geo.
3, ch. 40. This bill included appropriations “towards discharging such unsatis-
fied claims and demands, for expenses incurred during the late warin Germany”
id. 8 12, for “defending, protecting, and securing, the British Colonies and plan-
tations in America,” id. § 13, for maintaining “his Majesty’s navy,” id. § 15, “for
paying of pensions to the widows” of deceased officers and marines, and “to-
wards defraying the charge of out-pensioners of Chelsea hospital,” id. § 20, “for
defraying the charges of the civil establishment of his Majesty’s colony of West
Florida,...and ... for defraying the expense attending general surveys of his
Majesty’s dominions in North America,” id. § 22. In addition, we are aware of
no secondary sources that call this practice into question. Thus, a British bill of
supply might properly contain numerous items of appropriation.

Historical evidence also suggests that the practice of combining unrelated mat-
ters in a single bill occurred with some frequency, and gave rise to considerable
controversy and debate. According to one commentator:

A very objectionable course was sometimes adopted by the
Commons in the reign of Charles Il which, ifit had not been sub-
sequently exploded, would have been a blemish in the constitu-
tion, namely, the practice of tacking bills of supply, with an in-
tention ofthereby compelling the Crown or the Lords to give their
consentto a bill which they might otherwise disapprove ofand re-
ject. The practice of tacking indicates that the mode of passing
bills between the two Houses was unsettled in the reign of Charles
Il.... [The practice] survived the revolution, but is now deemed
unconstitutional.

Amos, The Constitutional History of England in the Time of Charles Il, quoted
in 9 Cong. Rec. 235 (1879) (emphasis added).

An authoritative four-volume treatise by John Hatsell on parliamentary prac-
tice details many of the relevant events.7 Hatsell’s general observations on the
subject are as follows:

It is much to be wished that every question, which is brought ei-
ther before the House of lords or Commons, should be as simple
and as little complicated as possible. For this reason, the pro-
ceeding, that is but too often practised, ofputting together in the

7 Inthe preface lo his Manual on Parliamentary Practice, Thomas Jefferson refers to Hatsell’s work, stating “1
could not doubt the necessity of quoting the sources of my information, among which Mr. Hatsel’s [sic] most valu-
able book is preeminent ” H.R Doc. No. 279, 99th Cong , 2d Sess. 113 (1987).

According to another commentator, “Hatsell's collection of parliamentary precedents is the highest author-
ity in parliamentary law known either in Great Britain or the United States, and the work from which Jefferson’s
Manual, or hand-book, is chiefly compiled.” 21 Cong. Globe, 31st Cong., 1st Sess. 794 (1850) (remarks of Sena-
tor Benton).
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same Bill clauses that have no relation to each other, and the sub-
jects of which are entirely different, ought to be avoided. Even
where the propositions are separately not liable to objection in ei-
ther House, the heaping together in one law such a variety of un-
connected and discordant subjects, is unparliamentary; and tends
only to mislead and confound those who have occasion to consult
the Statute Book upon any particular point. But to do this in cases
where it is known that one of the component parts of the Bill will
be disagreeable to the Crown, or to the Lords; and that, if it was
sent up alone, it would not be agreed to—for this reason, and with
aview to secure the Royal assent, or the concurrence of the Lords,
to tack itto a Bill of Supply which the exigencies of the State make
necessary is a proceeding highly dangerous and unconstitutional.
It tends to provoke the other branches of the legislature, in their
turn, to depart from those rules to which they ought to be restrained
by the long and established forms of Parliament; and can have no
other effect than finally to introduce disorder and confusion.

3J. Hatsell, Precedents ofProceedings in the House of Commons 221-22 (1818)
(emphasis added).

For our purposes, it is important that the practice of combining unrelated mat-
ters in asingle bill, however objectionable, was widely known. Forexample, Hat-
sell quotes a speech on the subject by Lord Chancellor Finch made to both houses
on May 23, 1678, which admonished:

The late way of tacking together several independent and inco-
herent matters in one Bill, seems to alter the whole frame and con-
stitution of Parliaments, and consequently of the government it-
self. It takes away the King’s negative voice in a manner, and
forces him to take all or none; when sometimes one part of the
Bill may be as dangerous for the kingdom, as the other is neces-
sary.

3 J. Hatsell, at 224 n. + . The difficulty reached such proportions that in 1702, the
House of Lords was moved to adopt the following resolution, to be included
among their standing orders: “That the annexing of any clause or clauses to a Bill
of Aid or Supply, the matter of which is foreign to, and different from, the mat-
ter of the said Bill of Aid or Supply, is unparliamentary, and tends to the de-
struction of the constitution of this government.” Id. at 218 n. +.

Although the practice of combining unrelated matters in a single bill was the
subject of much criticism and recognized to be contrary to the proper constitu-
tion and functioning of the British government, it also appears to have been com-
mon ground that the House of Commons could (and often did) combine such mat-
ters in a single bill, and that the only recourse of the House of Lords and the
Crown was to withhold their assent. Given this understanding, the Framers’ ex-
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plicit recognition that the House of Representatives might adopt a similar prac-
tice to coerce the Senate, and their failure to adopt a provision prohibiting the
practice (such as a constitutional limitation on the contents of bills), it appears
that the Framers believed that each branch had adequate tools at its disposal to
defend itself against attempts at coercion by another.

D. Colonial Experience

Legislation by the American Colonies was subject to review by both the colo-
nial governors and the Crown. Bills passed by the colonial legislatures required
the approval of the governor in order to become laws. After being enacted, how-
ever, colonial laws were also sent to England to be reviewed by the Crown. Al-
though the practice of the governors and the Crown was not entirely uniform, ev-
idence indicates that they did not exercise an item veto, but instead approved or
disapproved an entire legislative measure.

1. Review of Colonial Legislation by the Colonial Governors—Legislative
power in most of the Colonies was exercised jointly by the assembly, the gover-
nor’s council and the governor. Bills passed by the assembly and the governor’s
council were presented to the governor, who had an absolute veto over them.8
The Crown expected the governor to represent its interests, and issued instruc-
tions requiring him to disapprove certain bills. The governor’s position in the leg-
islative process was supported by his council, whose members were usually ap-
pointed upon his recommendation. Id. at 72.

In a recent article in the Wall Street Journal, Professor Forrest McDonald, an
eminent constitutional historian, argues that the Framers understood the veto
power as incorporating the power to disapprove parts of a bill because “in each
of the forms in which Americans had encountered it, the veto was ofa ‘line-item’
nature.”9 Professor McDonald cites three principal uses of the veto with which
the Framers had experience: the veto of the colonial governors, the review of
colonial legislation by the Privy Council, and the veto as exercised in the States
after independence. Concerning the veto ofthe colonial governors, Professor Mc-
Donald states that this veto was “exercised selectively” to disapprove parts of a
bill and cites two examples.10

Our review of historical materials, however, reveals that colonial governors
did not have the power to veto parts of a bill. Rather, according to Evarts B.
Greene’s The Provincial Governor in the English Colonies ofNorth America 122
(1966), the governor “had himself only a right of veto upon appropriation bills
as a whole.” 11Moreover, in Royal Governmentin America 219 (1930), Leonard

8See E.B. Greene, The Provincial Governor in the English Colonies o fNorth America 162 (1966).

9 Forrest McDonald, Line-item Veto: Older Than Constitution, Wall S1 J., Mar. 7, 1988, at 16.

10 Professor McDonald's Wall Street Journal article does not provide any citations for its claims or even its
quotes. On February 20,1988, approximately two weeks before the article was published. Professor McDonald sent
a letter to Lewis Uhier of the National Tax-Limitation Committee, which closely tracks the article and does pro-
vide sources. We shall refer to this letter at appropriate points.

11 In Professor McDonald’s letter, he states that “[t]he authority on the veto power of the colonial governors is
Evarts B. Greene,” and does not cite any other works.
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Labaree states that the governor “had very little to do with bills until they had
been passed by the council and assembly and then he could only accept or reject
them as they stood.”12

The relationship between the governor and the legislative assemblies also sug-
gests that the governor could not exercise an item veto. In their efforts to resist
the power of the Crown, the assemblies sought to coerce the governor to approve
bills to which the Crown objected. Greene writes that the assemblies engaged in
the “practice, pursued in direct defiance of the royal instructions, of inserting
items entirely foreign to the main body of the bill, of attaching legislative riders
to bills appropriating money.” 13 Another commentator states:

The most serious difficulty in colonial government was one
growing out of the gradual revolution which was taking pace in
the Colonies due tothe rising power of the assemblies. This move-
ment had scarcely begun in 1696 when the Board was organized,
but it developed rapidly and was almost complete by 1765. The
assemblies, through their assumed power over what they chose to
call a money bill, were able to usurp the chief legislative powers
of the council by denying to that body the right to amend proposed
financial measures, thus rendering it powerless to assist the gov-
ernor in carrying out his instructions. With the council eliminated
and with full control of the purse in their own hands, the assem-
blies proceeded to force the governors to sign forbidden legisla-
tion and to strip them of their executive functions. By designat-
ing officers by name in the appropriation bills the assemblies
forced the governors to appoint such persons to office as were
pleasing to itself, extraordinary and even ordinary executive du-
ties were delegated to committees of the lower house, and finally
the control of the military was assumed, so that the governors were
reduced to little more than figureheads.

122 Accord, Paul R Q. Wolfson, Is a Presidential Item Veto Constitutional?, 96 Yale LJ. 838, 842-43 (1987)
(“Unamendabihty meant that the colonial governors and upper houses had to accept all items of appropriation in
money bills or reject them all ).

13 E.B. Greene, The Provincial Governor in the English Colonies ofNorth America 164 (1966) Robert Luce
wntes that “[i]n the colonial assemblies of America the obnoxious practice [of combining unrelated subjects in a
single bill] became familiar ” Although he notes that some examples of this practice were due to “indifference or
carelessness” or “unfamilianty with the canons of correct law-drafting,” he states that “[t]here is, however, good
ground for suspicion that most of the mischief was deliberately planned, in order to compel the home authorities to
approve dubious items attached to proposals evidently desirable and important.” Indeed, Luce notes that “[w]ith
the quarrels of the period leading up to the Revolution, the colonists resorted to the practice with provoking fre-
quency and boldness.” Robert Luce, Legislative Procedure 549-50 (1922). In The Review ofAmerican Colonial
Legislation by the King in Council 207 (1915) (“Russell”), EImer Russell notes the practice of the Colonies in-
cluding “provisions upon unrelated subjects within the same enactment,” but places a different emphasis upon it
than do Greene and Luce. Russell states that “[i]n the majority of cases [the practice] was due to ignorance or care-
lessness.” Id However, “[w]hen, in rare instances, this expedient was used to circumvent the [Crown], the objec-
tionable provision was usually inserted as a nder to a supply act.” Id at 208.
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Oliver Morton Dickerson, American Colonial Government 1696-1765 at 361-62
(1962). If the governor had the authority to veto parts of a bill, however, the de-
vices described could not have coerced the governor.

The two examples of an item veto offered by Professor McDonald do not lead
to a contrary conclusion. Professor McDonald first claims that the “best known
examples” of item vetoes exercised by the colonial governors “are those of the
proprietary governors ofPennsylvania and Maryland, who repeatedly vetoed spe-
cific provisions of military appropriations bills during the French and Indian War
of 1756-63.” 141n McDonald’s letter to Lewis Uhler, he cites E.B. Greene’s The
Provincial Governor in the English Colonies of North America as specific au-
thority for this claim.

As quoted above, both Greene and Labaree state that the governor had only a
general negative. Moreover, with respect to this incident, a review of Greene’s
book reveals only the statement that during the period of the French and Indian
wars, the assemblies of Pennsylvania and Maryland “passed supply bills which
included taxes on the estates of the proprietors,” and the proprietors’ “refusal
... to permit such taxes led to prolonged and angry deadlocks.” 5 E.B. Greene,
The Provincial Governor in the English Colonies of North America 13 (1966).
This certainly does not expressly state that the governors had item veto author-
ity, nor does it suggest an inference that they did. Indeed, to the extent one were
to engage in conjecture, the most plausible inference is that the deadlocks were
the result of the governor’s opposition to the entire supply bills, for item veto au-
thority would have permitted him to approve the parts of the bills of which he
approved.

As his second example, Professor McDonald claims that colonial governors
exercised item veto authority with respect to the appointment of members of their
councils. McDonald asserts that the governors councils were selected by leg-
islative enactment, but that the governors had “the power to reject individual se-
lections, even though all the choices were presented together in the same bill.”
Forrest McDonald, Line Item Veto: Older Than Constitution, Wall St. J., Mar. 7,
1988, at 16. Greene’s book states, however, that except for Pennsylvania and
Massachusetts, council members were chosen by the Crown, usually upon the
recommendation of the governor. In Pennsylvania, moreover, council members
were chosen by the governor, subject to some participation by the council itself,
but not the assembly.

McDonald’s claim that council members were selected by legislative enact-
ment is only plausible in Massachusetts, where the council members were elected
by the assembly and the council, subject to the governor’s veto. Greene’s book
does not state that the results of the elections were transmitted to the governor

14 Forrest McDonald, Lme-Item Veto Older Than Constitution, Wall St J, Mar. 7, 1988, at 16.

15 Greene also states that “dunng the years 1753-1759,” there was “a stormy period of conflict [in Maryland
politics] between the governor and the assembly over supply bills ” However, “during the six years there is no
record of any veto by the governor: all bills presented to him were approved, and this fact clearly indicates that ob-
noxious legislation was blocked by the upper house ” Id. at 87
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together as asingle legislative enactment. Even ifthe names ofthose elected were
communicated to the governor in a group, it does not follow that the assembly
voted to elect the appointees as a group. Moreover, even if the assembly did vote
on appointees collectively rather than individually, there is no reason to conclude
that the governor possessed an item veto with respect to legislation even though
the governor often, if not always, rejected fewer than all the elected candidates.
Enactments presenting the results of a legislative election are quite distinct from
legislation passed in the form of bills. In any event, whatever its precise nature,
the practice occurred in only one state. Thus, neither example provided by Pro-
fessor McDonald presents evidence of the existence of item veto authority in the
colonial governors over legislation.

Finally, the colonists’ practice, noted above, of combining unrelated items in
a single bill also suggests that they did not understand the term “Bill” to mean a
legislative measure relating to only one subject. Despite the Crown’s objection
to laws containing unrelated provisions, the colonists did not share this under-
standing of legislation. Rather, as previously discussed, they included unrelated
subjects in a single bill as a result of indifference, carelessness, and the desire to
coerce the crown’s approval. Itis particularly clear, moreover, that the colonists
believed that items of appropriation could be aggregated in a single bill. Greene
writes that “a glance at the statute books of almost any colony will show that, by
the close of the colonial era, the general rule consisted in making detailed ap-
propriations for short periods of time.” Greene at 122. Our independent review
of colonial appropriations laws confirms that the colonists aggregated items of
appropriation in a single law.16

In sum, we are aware of no evidence indicating that a colonial governor exer-
cised an item veto with respect to colonial legislation. Rather, the uniform prac-
tice appears to have been that the governor “could only accept or reject bills as
they stood.” 17

2. Review ofColonial Legislation by the Privy Council—In addition to its au-
thority over colonial legislation exercised through the governors, the Crown also
reviewed colonial laws through the Privy Council.18 This review permitted the
Crown to exercise central control over the Colonies, and was mainly conducted
to ensure the conformity of colonial laws with the laws of England, to protect the
prerogatives of the Crown, and to further colonial policy.

In his recent article in the Wall StreetJournal, Professor McDonald states that
the “American colonists’ mostextensive experience with aveto had been through
the British government’s power to review acts passed by the colonial legisla-
tures.” He writes that the Board of Trade, on behalf of the Crown, disallowed—

16See, e.g., 5 New York Colonial Laws 27 (passed 1770).

17 Leonard Woods Labaree, Royal Government in America 219 (1930).

180ver the years, the Privy Council relied upon numerous committees and boards to review, and make recom-
mendations concerning, colonial legislation. The most important of these boards was the Board of Trade, estab-
lished in 1696. For ease of exposition, we will usually refer to the actions of the Privy Council, omitting the role
of the subordinate boards, except when relevant.
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”in whole or in part”—469 acts passed by the Colonies. Professor McDonald
claims that the Board of Trade “exercised such a line-item veto many times,” and
cites as an example the alleged item veto in 1764 of a clause in a Massachusetts
revenue act.19

The veto exercised by the Privy Council, however, differed in significant re-
spects from examples of the veto power in the Colonies, States, and Federal Gov-
ernment. The Privy Council generally reviewed laws that were already in effect
rather than approving bills as part of the legislative process.20 The Council’s re-
view power therefore did not strictly involve the exercise of a veto, but was sim-
ilar to a power of repeal. Moreover, as there was no requirement in most cases
that the Privy Council review legislation within any time period, a majority of
the laws reviewed by the Board of Trade were never formally acted upon by the
Council and some laws were reviewed many years after their enactment. Russell
at 54. These distinguishing characteristics of the veto exercised by the Privy
Council preclude significant reliance upon any particular feature of it as a model
for the President’s veto power.2lL While the Framers were familiar with the ex-
ercise of the Crown’s veto, they conferred a substantially different veto power
upon the President.

To the extent that the nature of the Crown’s veto is instructive of the Framers’
understanding, however, examination of its use supports the conclusion that the
President does not have authority to disapprove parts of a bill. A review of his-
torical materials indicates that, for the nearly one hundred years between the late
1680s and the American Revolution—the period most revealing of the colonists’
understanding of the nature of a veto—the Council never vetoed part of a leg-
islative enactment. Although the Council did exercise two item vetoes prior to
that time, in 1665 and 1680, these incidents were not repeated and appear to have

19Forrest McDonald, Line-ltem Veto Older Than Constitution, Wall St J., Mar. 7, 1988, at 16. In his letter to
Lewis Uhler, Professor McDonald states that “(t]he authonty on this subject is EImer B. Russell, The Review of
American Colonial Legislation by the King in Council (New York, Columbia Umv , 1915) ” Russell's book, upon
which we also rely heavily, is based on a review of the actual vetoes exercised by the Crown, as described in the
journals of the board of Trade, located in the Public Record Office in London. It is therefore a work that is partic-
ularly suited to our purposes. Other important sources, however, include Oliver Morton Dickerson, American Colo-
nial Government 1696 - 1765. A Study o f the British Board of Trade in its Relation to the American Colonies, Po-
litical, Industrial, Administrative (1962); Leonard Woods Labaree, Royal Government in America (1930)

20Certain kinds of colonial legislation, however, were suspended from taking effect until receiving the approval
of the Crown. Examples include pnvate acts and legislation repealing other laws. Leonard Woods Labaree, Royal
Government in America 227 (1930), Russell at 214

21 If, contrary to our research, there is evidence that the Privy Council had the power to veto parts of a bill, the
differences between thal body and the President would argue against recognizing a similar power in the President.
Since the colonial laws would have already been in operation and relied upon by the colonists, there would be an
additional reason to sever only those parts considered objectionable by the Council Moreover, the fact that the laws
were in operation and that the council exercised the (judicial) power to reject the laws as contrary to the charters of
the Colonies, would suggest that the Council was exercising a power analogous to judicial review rather than the
veto, permitting the Council to sever objectionable parts of the statute. See Russell at 227 (Privy Council’s review
precedent for power of judicial review); Oliver Morton Dickerson, American Colonial Government 1696-1765 at
365 (1962) (same). We discuss at greater length below why the availability of judicial review fails to support the
existence of item veto authonty.
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been regarded as isolated departures from the rules governing the exercise of the
Council’s proper review power.

Systematic review of legislation by the Privy Council began after 1660, but
the practice governing this review appears not to have been finalized until some
years later.22 Thus, in the late 1670s the Crown sought to limit the power of the
Jamaican Assembly to approving or disapproving laws drafted in England. The
successful resistance of the Jamaican Assembly to approving or disapproving
laws drafted in England. The successful resistance of the Jamaican Assembly to
this attempt helped clearly to establish the power of colonial assemblies to initi-
ate legislation.23

At approximately the same time, the Privy Council exercised two item vetoes.
In 1665, the Council objected to a proviso exempting certain lands in a Barba-
dos impost act. The objectionable clause was ““disallowed and made void™ by
the Council, “although the act itself they confirmed.”24 Similarly, in 1680 the
Council reviewed a Virginia revenue act which contained a clause exempting
Virginia ships from the taxes imposed. Citing the Barbados act as precedent, the
Council confirmed the law but disallowed the exemption.25

These two early examples of the exercise of an item veto do not appear to have
been repeated. Although Russell does not expressly state that item vetoes were
not exercised again, neither he,26 nor the other authors reviewed by us, mentions
any other examples of parts of bills being vetoed.27 Moreover, Russell states:

Attempts to impose laws unaltered upon the assemblies, or to
repeal acts except in their entirety . . ., were a natural outwork-
ing of the policy of Charles Il. Both ceased, for the most part, with
his reign; while after the “Glorious Revolution” there was a com-
plete tolerance of the assemblies and a fairly scrupulous respect
for their autonomy.

22 1t should be noted that the Board of Trade first began to review colonial legislation in 1696. Russell at 44

231d. at 26-27, Leonard Woods Labaree, Royal Government in America 219-22 (1930).

24 Russel] at 21.

251d. at 31.

26 An example stated by Russell of the disapproval of a clause is not properly interpreted as an item veto, but
rather as the suspension of the operation of a statute. In discussing several Virginia laws of the early 1680s that
were not vetoed but merely suspended inoperation while being returned to the colony for reconsideration, Russell
describes an act for “Encouragement of Trade and Manufacture” that was returned to Virginia “with an order that
the clause fixing the time of its enforcement as to the landing of goods and shipment of tobacco ‘be immediately
suspended.”™ We do not interpret the suspension of the act’s effective date as the exercise of an item veto as much
as the means by which the act was suspended. Russell explains the suspension of these laws by the fact that the acts
involved the important area of trade and were only to take effect in the future. In any event, Russell notes that “the
more legitimate course [for the Privy Council], and the one which ultimately prevailed, was that taken in 1685,”
under which the Council permitted a law to remain in force but instructed the governor to propose an amendment
to the assembly. Id. at 42-43.

27See e.g , Oliver Morton Dickerson, American Colonial Government 1696-1765: A Study ofthe British Board
ofTrade in its relation to the American Colonies, Political, Industrial, Administrative (1912), Leonard Woods Laba-
ree, Royal Government in America (1930), Ronald C Moe, The Founders and Their Experience with the Execu-
tive Veto, 17 Pres. Stud. Q. 413 (1987); Paul R.W. Wolfson, Is a Presidential Item Veto Constitutional?, 96 Yale
L J 838, 842 n 20 (1987) (“The Privy Council exercised no item veto but always either approved legislation in full
or disallowed it in full.”).
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Russell at 43.28
Russell also suggests that item vetoes were viewed unfavorably, and perhaps
as illegitimate.29 He states:

The governor’s commissions and instructions—the nearest ap-
proach to a fundamental law in the royal colonies—empowered
the governor, council and assembly, under varying restrictions, to
make laws which should be subject to royal disallowance. The
subsequent demand of the English authorities that the Jamaica as-
sembly adopt unaltered acts drafted in England, constituted a vi-
olation of a previous concession which rendered the government’s
position politically, if not legally, untenable. Other acts of the king
in council prior to 1696 were contrary to the fair implications of
this grant, if not precluded by its express terms. Such, for exam-
ple, were the disallowance of clauses in the revenue acts of Bar-
bados and Virginia.. ..

Id. at 40-41.

That the few instances of item vetoes were legally problematic and that there
is no evidence that they were asserted again suggests that, like the attempt of the’
Crown to assert the initiative in colonial legislation, the two examples of item
vetoes are most appropriately interpreted as novel attempts of the Crown to con-
trol colonial assemblies made prior to the firm establishment of rules allocating
authority between colonial legislatures and the Crown.30 Under this interpreta-
tion of the historical evidence, the subsequent practice of the Crown until the
American Revolution constitutes a significant precedent for a veto power that
may be exercised only with respect to an entire legislative enactment.

While thefe is no evidence that the Crown engaged in the practice of vetoing
parts of a bill, Russell’s book describes the Crown’s use of its power to veto an
entire law as a means of inducing the colonial legislatures to remove objection-
able provisions. This was accomplished in two different ways. Instead of mak-
ing a recommendation of confirmation or disallowance to the Privy Council, the
Board of Trade might permit a law containing some objectionable provisions to

*28The proposition that item vetoes were not exercised again is also supported by statements made by the Privy
Council, discussed below, that laws combining unrelated provisions were objectionable because elimination of part
of the law required a veto of the entire enactment. We should note, however, that there are statements in Russell’s
book that are to some extent ambiguous, and could possibly be poorly articulated references to item vetoes. For ex-
ample, Russell writes that acommittee of the Privy Council took exception to a provision in the bill of rights passed
by the first assembly of New York. Russell at 140; see also id at 185. Although we believe that the best interpre-
tation of this statement is not as a reference to an item veto, but rather as an explanation of the grounds for the Privy
Council's opposition to the enactment as a whole, we mention it in the interest of thoroughness.

29 In the case of the item veto of Virginia’s revenue exemption, Russell asserts that although the partial disal-
lowance of the act did not violate the immediate instructions from the Crown to the colonial governor, that the
Crown “nevertheless felt the weakness of their position is shown by the care with which they cited the Barbadoes
act as a precedent.” Id at 31.

30See Paul R Q. Wolfson, Is a Presidential Item Veto Constitutional96 Yale L J. 838, 842 n.20 (1987).
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“lye by probationary.” The law would be “allowed to stand provisionally while
the governor either was instructed to procure an amendment remedying its de-
fects, or to obtain the repeal of the old law and the enactment of a new.”3L Al-
ternatively, the Board of Trade “sometimes secured the same result [as permit-
ting a law to lye by probationary] by disallowing the law and stating specifically
in an instruction the modifications which would serve to make it acceptable to
the government.” Id. at 91.2

The one example of an item veto cited by Professor McDonald did not involve
an item veto, but instead involved an attempt by the Board of Trade to secure an
amendment upon a threat of vetoing the entire law. In discussing the Board of
Trade’s power to permit a law to “lye by probationary,” Russell discusses the
very example cited by Professor McDonald. According to Russell: “A Massa-
chusetts act of 1764, for example, the Board found objectionable ‘in no other re-
spect .. . than as it directs a double Impost... for all goods ... imported by in-
habitants of other Colonies.” They accordingly proposed ‘an instruction to the
Governor for procuring the amendment of this particular clause.’” Id. at 55 (el-
lipsis in original).33

The mechanisms employed by the Crown for preventing objectionable mea-
sures in otherwise acceptable legislation are analogous to powers that the Con-
"stitution clearly confers on the President. If the President objects to objection-
able provisions in a law, he may “return it, with his Objections to that House in
which it shall have originated, who shall enter the Objections at large on their
Journal.” U.S. Const, art. I, § 7, cl. 2. Similarly, the President may warn Con-
gress before passage of a bill that it will be vetoed if objectionable provisions are
included. This suggests that if the Framers relied on any aspects of the Crown’s
power to review colonial legislation, it was its power to induce amendments of
a law through the threat of a veto.

The Crown’s power to veto an entire act was also used to enforce formal re-
quirements on laws passed by the Colonies. The Crown believed that “each sep-
arate act should deal with but one subject, and contain no clause foreign in its ti-

31 Russell at 55. Russell states that “[iln some cases it was stated that, if the request for an amendment were not
complied with, the act would be immediately disallowed.” Id.

32 Dickerson also discusses the Board’s use of its power to disapprove an entire law to induce the Colonies to
amend their laws. See Dickerson, supra, at 232, 237 n.538, 243 n.556, 245 & 263.

33 Another piece of evidence suggested by Professor McDonald may also be explained as an instance of the
Council’s practice of using its power to disapprove an enure enactment to induce the colonial legislators to alter
parts of it. In his Wall Street Journal article. Professor McDonald states that the Board of Trade “(iJn 1702 . de-
clared its basic policy: Bills ‘might be altered in any part thereof.”” We have not found this proposition in Russell’s
book, but we did find a similar statement In discussing the practice of some Colonies of submitting bills to the
Crown for pnor approval rather than including a suspension clause in the law, RusselJ states that “[tjhough such
bills were approved, amendments were sometimes suggested by the Board. In 1704 they considered the draft for a
revision of the laws of Virginia prepared by the governor and a committee of the council, and suggested many
changes to be made before its final enactment ” Russell at 92. In a footnote, Russell writes that the “Board informed
the attorney and solicitor that these bills might *be altered in any part thereofas Bills transmitted from Ireland.”
Id. at 92 & n.3 (emphasis added) We do not believe that this is a statement by the Board that it had the authority
to veto parts of bills, but rather an assertion of the Board’s power to condition prior approval of a bill on alteration
of the bill.
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tie.” Russell at 87. The Colonies nonetheless included “provisions upon unre-
lated subjects within the same enactment.” Id. at 207. The Crown’s response to
these practices, however, was to veto the entire measure. Thus, “attempts of the
assemblies to re-enact English statutes, or to declare the laws of England wholly
or partially in force, were discouraged, lest they operate ... to deprive the crown
of its right to veto each individual enactment.” Id. at 139-40. A New York law
extending several acts of Parliament to the colony

was disallowed, although it introduced nothing in itself objec-
tionable, because it did not seem fitting that laws should ‘be
adopted in Cumulo, and that, too, without stating more of the acts
than the titles and sections adopted. [This] deprives both the
Crown and the Governor of that distinct approbation or disappro-
bation that is essential to the constitution of the Province.

Id. at 140 (brackets in original). Moreover, one of the reasons stated by the Crown
for objecting to unrelated provisions in an act was that the elimination of part of
the act required a veto of the entire measure:

In 1695 the committee [of the Privy Council] complained that di-
verse acts of Massachusetts were “joined together under ye same
title, whereby it has been necessary for the repealing of such of
them as have not been though fit to be confirmed to vacate such
others as have been comprehended under such titles.”

Id. at 207. Thus, even though the Crown believed that laws containing unrelated
provisions burdened its power to veto, it did not attempt to exercise its veto over
only part of these laws. Rather, the generally accepted view required the Crown
to reject the entire piece of legislation.

In conclusion, to the extent that the Privy Council’s review of colonial legis-
lation supports any interpretation of the President’s veto power, it is that the con-
stitutional provisions enabling the President to threaten to veto, or to veto, an en-
tire legislative measure are his only legitimate response to bills containing
objectionable or unrelated provisions.

E. Experience of the Statesfrom 1776 to 1789

We have also sought to review the experience of the States during the period
between the Declaration of Independence and ratification of the Federal Consti-
tution. During that period, only the constitutions of Massachusetts and New York
provided for vetoes.34 The experience of these two States, however, is particu-

34 South Carolina’s temporary constitution of 1776 provided the Stale president and commander-in-chief with
an absolute veto on legislation. The permanent constitution of 1778, however, did not include the veto power. See
generally Joseph E. Kallenbach, The American ChiefExecutive 24 (1966)
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larly important. Both States’ constitutions provided for a strong executive, and
were relied on as models by the Federal Convention of 1787.3% Exercise of the
veto in these States, moreover, represents the most recent and proximate exam-
ple of the veto power known to the Framers, and the only example of a veto that
had been drafted and adopted by Americans. Finally, a comparison of the veto
provisions in these State constitutions with Article I, Section 7, Clause 2, of the
United States Constitution suggests that the delegates to the Philadelphia Con-
vention used the New York, and particularly the Massachusetts, provisions as
models in drafting the federal veto provision.36

In his article in the Wall Street Journal, Professor McDonald refers to the ex-
amples of Massachusetts and New York for support. Although Professor Mc-
Donald states that the “phraseology of the [veto] provision” in Massachusetts as
the power of “revisal” suggests that the veto “could be exercised selectively,” he
notes that “we cannot be sure because no governor exercised it before 1787.” Pro-
fessor McDonald states, however, that the very first exercise of the veto in New

Hld at 32-33

36 Article Il of the New York State Constitution of 1777 provides.
And whereas laws inconsistent with the spirit of this constitution, or with the public good, may be
hastily and unadvisedly passed Be itordained, that the governor for the time being, the chancellor and
the judges of the supreme court, or any two of them, together with the governor, shall be, and hereby
are, constituted a council to revise all bills about to be passed into laws by the legislature And for that
purpose shall assemble themselves, from time to time, when the legislature shall be convened; for
which, nevertheless, they'shall not receive any salary or consideration under any pretence whatever
And that all bills which have passed the senate and assembly shall, before they become laws, be pre-
sented to the said council for their revisal and consideration, and if, upon such revision and consider-
ation, it should appear improper to the said council, or a majority of them, that the said bill should be-
come a law of this State, that they return the same, together with their objections thereto in writing, to
the senate or house of assembly, in whichsoever the same shall have originated, who shall enter the
objections sent down by the council at large in their minutes, and proceed to reconsider the said bill.
But if, after such reconsideration, two-thirds of the said senate or house of assembly, shall, notwith-
standing the said objections, agree to pass the same, it shall, together with the objections, be sent to
the other branch of the legislature, where it shall also be reconsidered, and, if approved by two-thirds
of the members present, shall be a law.
And in order to prevent any unnecessary delays, be it further ordained, that if any bill shall not be re-
turned by the council, within ten days after it shall have been presented, the same shall be a law, un-
less the legislature shall, by their adjournment, render a return of the said bill within ten days imprac-
ticable; in which case the bill shall be returned on the first day of the meeting of the legislature after
the expiration of the said ten days.

The Massachusetts Constitution of 1780, ch. I, § 1, art. 2, states:
No bill or resolve of the Senate or House of Representatives shall become a law, and have force as
such, until it shall have been laid before the Governor for his revisal, and if he, upon such revision,
approve thereof, he shall signify his approbation by signing the same. But if he have any objection to
the passing of such bill or resolve, he shall return the same, together with his objections thereto, in
writing, to the Senate or House of Representatives, in whichsoever the same shall have originated, who
shall enter the objections sent down by the Governor, at large, on their records, and proceed to recon-
sider the said bill or resolve: But, if, after such reconsideration, two-thirds of the said Senate or House
of Representatives shall, notwithstanding the said objections, agree to pass the same, it shall, together
with the objections, be sent to the other branch of the legislature, where it shall also be reconsidered,
and ifapproved by rwo-thirdsofthe members present, shall have the force of law: But in all such cases,
the vote of both houses shall be determined by yeas and nays; and the names of the persons voting for,
or against, the said bill or resolve shall be entered upon the public records of the Commonwealth
And in order to prevent unnecessary delays, if any bill or resolve shall not be returned by the Gover-
nor within five days after it shall have been presented, the same shall have the force of law.
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York “established the precedent that it could [be used to] reject particular clauses
as well as whole bills.”37

The experience of New York State does not support the existence of an item
veto. Until 1822, a Council of Revision, composed of the governor, justices of
the state supreme court and the chancellor of equity, exercised the veto power in
New York. Although Professor McDonald cites the first veto of the Council of
Revision as an example of the exercise of an item veto, a review of that veto re-
veals the Council did not disapprove part of a bill. In fact, the Council rejected
the bill as a whole, objecting in its veto message to certain of its provisions.

The Council of Revision exercised its first veto on February 4, 1778, by re-
jecting abill entitled, “An act requiring all persons, holding offices or places un-
der the Government of this State, to take the oaths therein prescribed and di-
rected.” The Council objected to the bill on various grounds, and returned it to
the Senate, where it “was passed again with various amendments, and became a
law ... on the 5th of March, 1778.” C. Lincoln, State of New York, Messages of
the Governors 21 (1909). Lincoln’s book, compiling the messages of the Coun-
cil, states:

The possible effect of a veto on the powers of the Legislature was
considered by the Senate on this occasion, and while consenting
to an amendment to obviate the objections presented by the Coun-
cil of Revision, the Senate declared that neither the concession
hereby made to the Council’s objection, “nor the amendment
aforesaid to be thereon made, shall be drawn into precedent; so as
in any wise to impeach, impair, or diminish the freedom of legis-
lation vested in this Senate by the Constitution.”

Id. Thus, it appears clear that the Council vetoed the entire bill, and it was only
after the legislature acquiesced in the Council’s views, that the bill was approved
and became a law.38 Rather than providing an example of an item veto, then, the
first veto of the Council of Revision demonstrates how the power to veto an en-
tire enactment may be used to induce the legislature to modify objectionable por-
tions of a bill.

A review of the history of the Council of Revision also reveals no evidence
that the Council exercised an item veto at any other time. Prescott and Zimmer-
man’s review of the vetoes exercised by the Council of Revision does not men-
tion a single instance in which part of a bill was vetoed, but the article does note

37 Forrest McDonald, Line-ltem Veto*Older Than Constitution, Wall Si. J., Mar. 7, 1988, at 16.

38 One objection made by the Council was that the Oath of office prescribed for Sheriffs and Under-Shenffs
should not impose a “prohibition to the taking [of] undue fees” merely for certain services, “but ought to extend to
all acts which sheriffs, or under-sheriffs, are bound  to perform.” Lincoln at 22. The bill that was passed into law
was amended to take account of this objection by inserting in the Oath of office that Sheriffs or Under-Sheriffs
should not lake undue fees “for any other service whatsoever, in [the] said office of sheriff (or under-sheriff...).”
1778 N.Y. Laws 14.
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examples of entire bills that were vetoed because the Council objected to partic-
ular provisions.39

Moreover, the veto provision of the Massachusetts Constitution provides no
evidence that the Framers intended the President to have item veto authority.
First, although the provision in the Massachusetts Constitution conferring veto
power upon the governor uses the terms, “revision,” and “revisal,” this does not
suggest that the Governor of Massachusetts could exercise an item veto. While
the term, “revision,” and its variants, “revise” and “revisal,” today imply the act
of correcting or altering an original, two centuries ago these terms meant either
the act of (1) simply reviewing something or (2) reviewing and amending it.40 It
seems clear that the Framers of the Massachusetts Convention used the term “re-
vision” in the former sense because the veto provision makes sense as a whole
only with this understanding of the term. The provision provides, in relevant part,
that “[n]o bill... shall become a law .. . until it shall have been laid before the
Governor for his revisal; and if he, upon such revision, approve thereof for he
shall signify his approbation by signing the same. But if he have any objection
to the passing of such bill,” he is to return the bill and his objections to the leg-
islature. Massachusetts Const, ch. I, sec. 1, art. 2 (emphasis added). If “revise”
is interpreted to mean alteration, then the clause provides the Governor with the
power to alter bills, and denies the legislature the opportunity to override the al-
tered bills. The legislature may, however, override the Governor’s veto (i.e., re-
jection without modification) of the entire bill. To avoid this obviously incorrect
interpretation of the Massachusetts veto provision 41 the terms “revision” and
“revisal” must be understood to mean only the power to review.42

Moreover, even if the power of “revision” was intended to permit the Gover-
nor of Massachusetts to modify bills, the President would not possess this power.
Early versions of Article I, Section 7, Clause 2 did use the term “revision,” but
the Framers ultimately adopted the clause without it.43 The Framers did not state

39Frank W. Prescott & Joseph F Zimmerman, The Council o fRevision and the Veto ofLegislation in New York
States 1777-1822 at 53 n.61 (Occasional Paper 1972). The authors note the veto in 1815 of an appropriations bill
that “contained a nder providing a new apportionment of senate districts.” After the veto was sustained, the “ap-
propriations act minus the nder was enacted on the day of final adjournment.” /*/.

40 The 1828 version of Webster’s American Dictionary, defines “revision” as “[t]he act of reviewing, review,
re-examination for correction.” The verb “revise” has two meanings “1.to review, to re-examine, to look over with
care for correction .. 2. To review, alter and amend.” N. Webster, An American Dictionary of the English Lan-
guage (1828)

41 The overall structure of the veto provision in the New York Constitution of 1777 (as well as that of early ver-
sions of the veto clause proposed at the Philadelphia Convention) indicates that the term should also be given the
meaning “review” in these provisions.

42 Although Professor McDonald states that the Governor failed to exercise a veto prior to adoption of the United
States Constitution, experience in Massachusetts in the years following adoption of the United States Constitution
would also have provided evidence of the meaning of the Massachusetts veto provision to the Framers. The veto,
however, was not exercised in Massachusetts until after the Governor was inaugurated in 1825. See A Nevins, The
American States During and After the Revolution 1775-1789 at 182 (1969)

43 Madison’s Notes at 388 It should also be noted that there is no suggestion in the debates that the power of
revision would permit modification of a bill

44 In addition to the evidence of vetoes exercised under the Massachusetts and New York constitutions, it should
be noted that the legislatures in both states passed appropriations bills that aggregated individual items. Therefore,
it cannot be argued that the term “Bill” was understood to mean a single item of appropriation
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that the President had the power of revision, but merely that he could “approve”
or “not” the bills presented to him. Thus, arguments based on the power of revi-
sion cannot be used to provide the President with item veto authority.44

In conclusion, the history of the veto power in the States of Massachusetts and
New York prior to the adoption of the Constitution reveals that item veto au-
thority was not exercised. In our view, this is a significant historical precedent,
which constitutes persuasive evidence that the Framers did not intend, or even
implicitly assume, that the veto power included the authority to disapprove parts
of a bill.

F. Post-Ratification Experience

In this section, we review the historical practices of Congress and Presidents
as related to the question of whether the Constitution adopts a limited definition
of the term “Bill.” On balance, the evidence indicates that the Framers did not
intend to limit the contents of a bill. The early historical practice of Congress was
to pass bills containing numerous items of appropriation. Although Congress did
not begin the practice of aggregating unrelated matters in a single bill until the
Civil War, since that time it has occurred regularly. Moreover, although Presi-
dents have exercised the veto power differently, they have been unanimous in
the view that they were without authority to approve or disapprove parts of a bill.

1. Appropriations—A review of appropriations bills passed by the First Con-
gress reveals that numerous items were included within a single appropriations
bill. For example, on March 26, 1790, Congress passed “An Act making appro-
priations for the support of government for the year one thousand seven hundred
and ninety.” See 1Stat. 104 (1790). Among other things, the act contains appro-
priations for the payment of pensions, for building a lighthouse on Cape Henry
in Virginia, for funding the Department of War, for the expenses of the late of-
fice of foreign affairs, for the services and office expenses of Roger Alden, and
for the services of Jehoiakim M Toksin as an interpreter and guide. This bill was
by no means unusual, and the statute books are replete with additional examples.
Moreover, we are aware of no debates in Congress questioning this practice at
the time. Thus, to the extent that the current commentators suggest that a bill may
not contain more than one item of appropriation, their claims are contradicted by
the highly probative and consistent practice of Congress since its inception; and,
as we have already explained, the text of the Constitution forecloses finding item
veto authority in the President through any route other than an interpretation of
the term “Bill.”

2. George Washington—This understanding of the veto clauses also appears
to have been held by President Washington. During his first term, Washington
discussed in a letter why he approved “many Bills with which [his] Judgment is
at variance.” President Washington explained: “From the nature of the Constitu-
tion, I must approve all the parts of a Bill, or reject it in toto.” 33 Writings of
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George Washington 96 (1940). Although Washington was never presented with
an appropriations bill with substantive riders, the fact that he was presented with
appropriations bills containing multiple items suggests his belief that he did not
have authority to veto individual items of appropriation.

3. SubsequentCongressional Practice— The meaning to be drawn from Con-
gress’ practice concerning the inclusion in a single bill of unrelated substantive
provisions and substantive riders on appropriations bills is more equivocal. It
does not appear that substantive legislation was passed by both houses and pre-
sented to the President as part of an appropriations bill for the first seventy years
following the Constitution’s adoption. Attempts to vary from this practice were
met with a significant skepticism and debate in Congress, which we briefly de-
scribe below.

The issue of combining unrelated provisions was discussed in the Senate in
1850 when Senator Benton moved that the Committee of Thirteen be instructed
not to tack any other bill or foreign matter to the bill admitting California as a
State. Senator Benton introduced the following resolution:

That the said committee be instructed to report separately upon
each different subject reported to it; and that the said committee
tack no two bills of different natures together norjoin in the same
bill any two or more subjects which are in their nature foreign, in-
coherent, or incongruous to each other.

Cong. Globe, 31st Cong., 1st Sess. 793 (1850). Senator Benton cited authority
for the proposition that in the British system it was considered unparliamentary
to tack unconnected bills, and admonished that “the evil of joining incongruous
measures together by one House, to coerce the assent of the other, or the approval
of the President... isjust the same.” Id. at 794. Although the bill in question was
not an appropriations bill, Senator Benton cited the parliamentary law of Great
Britain in support of his motion. Discussing the British distinction between the
tacking of substantive riders to appropriations bills and the tacking of unrelated
substantive provisions to each other, Senator Benton observed:

The case before the Senate is not that of a tax or appropriation
bill: if it was, the British argument of unconstitutionality and dan-
ger to the country would equally apply; for, by our Constitution,
the House of Representatives has the exclusive constitutional right
to originate such bills; and to thwart or impede them, by tacking
on extraneous amendments in this body, would be to impede the
free working of the Constitution; and, in the case of disagreement
between them, might deprive the Government of the support nec-
essary to its existence.

Cong. Globe, 31st Cong., 1st Sess. 794 (1850).
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It is important for our purposes to emphasize that Senator Benton’s remarks
were not addressed to what constitutes a “Bill” for constitutional purposes.
Rather, he appears to have shared the Framers’ concern that one house might tack
together two unrelated matters in a single bill. Senator Benton’s objection was a
different one: the tacking of unrelated matters together would prevent all “part[s]
of the legislative power [from acting] freely and fairly—neither the individual
members of the two Houses, nor the Houses collectively, nor the President him-
self. This would be destructive to all fair and wise legislation.” Id. at 796. Thus,
Senator Benton considered tacking to be objectionable precisely because he be-
lieved that the President’s only recourse was to veto the whole, stating:

Ifthe two Houses shall agree in the conjunction, the President may
not, and may see cause for a veto in one part, and not in the other;
but must disapprove all, in order to get rid of the objectionable
part.

Id.

Confrontation with the House and President was avoided when the Senate
tabled Senator Benton’s resolution as premature and the Compromise of 1850
permitted the bill admitting California to be passed without the inclusion of un-
related matters.45

The question arose again in 1856 when the Republican-controlled House at-
tached to the army appropriations bill a rider prohibiting the employment of the
United States military to execute the laws passed by the Kansas territorial legis-
lature. See Cong. Globe, 34th Cong., 1st Sess. app. 1089 (1856). The debate fo-
cused primarily on the validity of those laws, although some senators viewed the
act of tacking on the rider as “revolutionary,” again citing parliamentary prece-
dent. See e.g., id. at 1103 (Mr. Hunter). Other Senators viewed the rider as merely
a condition on the expenditure of funds appropriated by the bill. See e.g., id. at
1107 (Mr. Seward). The Senate refused to agree to inclusion of the rider and the
Congress adjourned without enacting appropriations for the army.

4. The Civil War Period—BY the time of the Civil War, however, substantive
measures were frequently passed and presented to the President as “riders” on
appropriations bills. The Republicans’ control of both Congress and the White
House, as well as the necessity of quick action, may account for the commence-
ment of the practice. By 1867, however, Congress and the President were fre-
quently at odds, primarily over Reconstruction. In that year, the Radical Repub-
licans in Congress passed an army appropriations bill that included a section
purporting to remove the President’s authority to control the Army and placing

45  An earlier attempt to tack unrelated bills had occurred in 1820 when the Senate tacked its bill admitting Mis-
souri as a slave State to the bill admitting Maine After the House protested, a compromise was worked out, and
the bills were passed separately.
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its management with General Grant. Perhaps because his opponents controlled
more than two-thirds of both houses, President Johnson signed the bill. In a spe-
cial message accompanying the bill, Johnson stated that the substantive provi-
sions of the bill interfered with his constitutional functions as Commander-in-
Chief. “Those provisions are out of place in an appropriation act. | am compelled
to defeat these necessary appropriations if I withhold my signature to the act.
Pressed by these considerations, | feel constrained to return the bill with my sig-
nature, but to accompany it with my protest against the sections which I have in-
dicated.” 6 James D. Richardson, Messages and Papers of the Presidents 472
(1898). This episode shows that neither Congress nor the President believed that
a bill could not contain both appropriations and substantive provisions, even
though the President recognized that this practice burdened his veto power.

By 1873, the practice apparently had become so common that President Grant
called on Congress to propose to the States a constitutional amendment “[t]o au-
thorize the Executive to approve of so much of any measure passing the two
Houses of Congress as his judgment may dictate, without approving the whole,
the disapproved portion or portions to be subjected to the same rules as now.” 7
Id. at 242. Again, the fact that President Grant sought an amendment to establish
presidential authority to exercise an item veto indicates that he did not believe
that the Constitution already provided such authority.

5. The Hayes Vetoes—The question arose again at the end of the forty-fifth
Congress when the House, now controlled by Democrats, attempted to tack onto
certain appropriations a provision repealing part of an election law authorizing
the use of federal troops to “keep the peace at the polls.” The Republican Senate
refused and the Congress adjourned without passing several requisite appropri-
ations. In March 1879, President Hayes called a special session of the forty-sixth
Congress to reconsider the needed appropriations. Though the now Democrat-
controlled Senate agreed to pass the desired rider as part of the army appropria-
tions bill, considerable debate took place in both houses about the propriety of
tacking substantive legislation to appropriations bills. The Democrats argued that
it was the Republicans who initiated the practice during the Civil War and that
they should not now be heard to object to its use. The Republicans responded that
tacking was not unconstitutional unless used to exact presidential approval of a
measure that otherwise would be disapproved. According to the Republicans,
during their control of Congress, riders were employed only for convenience and
not to coerce the President since President Lincoln did not object to the substan-
tive measures attached and the Republicans had the votes in Congress to over-
ride any decision by President Johnson to veto such bills. Thus, the Republicans
argued that President Hayes’ objection to the substance of the rider and the De-
mocrats’ inability to override his veto were the precise reasons for the unconsti-
tutionality of the current attempt.

Despite these arguments, the Democrats passed the army appropriations bill
with the rider. President Hayes vetoed the bill on the ground that it would estab-
lish the principle that the House of Representatives “has the right to withhold ap-
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propriations upon which the existence of the Government may depend unless the
Senate and the President shall give their assent to any legislation which the House
may see fit to attach to appropriation bills. To establish this principle is to make
a radical, dangerous, and unconstitutional change in the character of our institu-
tions.” 7 1d.- at 530. President Hayes elaborated:

The Executive will no longer be what the Framers of the Consti-
tution intended—an equal and independent branch of Govern-
ment. It is clearly the constitutional duty of the President to exer-
cise his discretion and judgment upon all bills presented to him
without constraint or duress from any other branch of the Gov-
ernment. To say that a majority of either or both of the Houses of
Congress may insist upon the approval of a bill under the penalty
of stopping all of the operations of the Government for want of
the necessary supplies is to deny to the Executive that share of the
legislative power which is plainly conferred by the second section
of the seventh article of the Constitution. It strikes from the Con-
stitution the qualified negative of the President.

Believing that this bill is a dangerous violation of the spirit and
meaning of the Constitution, | am compelled to return it to the
House in which it originated without my approval.

7 1d. at 531-32. The rider was then passed separately and vetoed on the merits
by President Hayes on May 12, 1879.

Undeterred, Congress tacked similar legislation to a general appropriations bill
for the legislative, executive, and judicial departments, which was then vetoed
on May 29, 1879. President Hayes stated:

The objections to the practice of tacking general legislation to ap-
propriations bills, especially when the object is to deprive a coor-
dinate branch of the Government of its right to the free exercise
of its own discretion and judgment touching such general legisla-
tion, were set forth in the special message in relation to [the army
appropriation bill], which was returned to the House of Repre-
sentatives on the 29th of last month. | regret that the objections
which were then expressed to this method of legislation have not
seemed to Congress of sufficient weight to dissuade from this re-
newed incorporation of general enactments in an appropriation
bill, and that my constitutional duty in respect of the general leg-
islation thus placed before me can not be discharged without seem-
ing to delay, however briefly, the necessary appropriations by
Congress for the support of the Government.

7 1d. at 537.
Taking a slightly different approach, Congress next included in an appropria-
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tions bill for the judiciary a provision prohibiting the use of appropriated funds
“to pay any salaries, compensation, fees, or expenses” to enforce the election
laws to which it objected. 7 I1d. at 542. On June 23,1879, President Hayes vetoed
the bill, maintaining that he would not concede “the right of Congress to deprive
the Executive of that separate and independent discretion and judgment which
the Constitution confers and requires.” 7 Id. at 544,

Again, on June 30, 1879, President Hayes vetoed a bill making appropriations
to pay fees of United States Marshals and their deputies since it would have for-
bade the executive from making any contract or incurring any liability for the fu-
ture payment of money that was necessary to enforce certain provisions of the
election laws. The President maintained his original position: “The object, man-
ifestly, is to place before the Executive this alternative: Either to allow necessary
functions of the public service to be crippled or suspended for want of the ap-
propriations required to keep them in operation, or to approve legislation which
in official communications to Congress he has declared would be a violation of
his constitutional duty.” 7 Id. at 546-47.

Finally, on May 4,1880, Congress again attempted to amend the election laws
in “An Act making appropriations to supply certain deficiencies in the appropri-
ations for the service of the Government for the fiscal year ending June 30,1880,
and for other purposes.” 7 Id. at 591. President Hayes’ veto message, in part, was
as follows:

The necessity for these appropriations is so urgent and they have
been already so long delayed that if the bill before me contained
no permanent or general legislation unconnected with these ap-
propriations it would receive my prompt approval.

... [T]he dangerous practice of tacking upon appropriations
bills general and permanent legislation . . . opens a wide door to
hasty, inconsiderate, and sinister legislation. It invites attacks
upon the independence and constitutional powers of the Execu-
tive by providing an easy and effective way of constraining Ex-
ecutive discretion. ... The public welfare will be promoted in
many ways by a return to the early practice of the Government
and to the true rule of legislation, which is that every measure
should stand upon its own merits.

7 1d. at 591-92. Having only a bare majority in each house and realizing that the
President would not yield, the Democrats abandoned their attempt and passed the
necessary appropriations bills free of substantive riders.

Significantly, although President Hayes characterized Congress’ attempts to
coerce his approval of objectionable riders as “a violation of the spirit and mean-
ing of the Constitution,” his actions demonstrate his belief that his only recourse
was to veto the entire bill. The fact that President Hayes subsequently called for
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a constitutional amendment to grant the President a line item veto confirms that
this was his view.46

6. William Howard Taft—Writing thirty-five years after the Hayes vetoes, for-
mer President and Chief Justice William Howard Taft confirmed that President
Hayes followed the only course open to him under the Constitution. Discussing
the President and his role in the enactment of laws, Taft observed:

[The President] has no power to veto parts of the bill and allow
the rest to become a law. He must accept it or reject it, and even
his rejection of it is not final unless he can find one more than one-
third of one of the houses to sustain him in his veto.

William Howard Taft, The Presidency: Its Duties, Its Powers, Its Opportunities
and Its Limitations 11 (1916). Taft, of course, was not known for taking a nig-
gardly view of executive prerogatives; and that he did not believe that the Pres-
ident possesses an item veto suggests just how extraordinary the exercise of such
authority would be.

7. Woodrow Wilson—On July 12, 1919, President Wilson vetoed an appro-
priations bill because he objected to an unrelated provision of the bill that would
have repealed the act establishing daylight savings time. The appropriations were
necessary to fund the Department of Agriculture during the current fiscal year,
which had already begun. In his message, Wilson states, “I realize, of course, the
grave inconvenience which may arise from the postponement of this legislation
at this time, but feel obliged to withhold my signature because of the clause which
provides” for repeal of daylight savings time, a step Wilson believed “would be
a very grave inconvenience to the country.” 58 Cong. Rec. 2492 (1919). Con-
gress attempted, but failed, to override the President’s veto, see 58 Cong. Rec.
2551-52 (1919), and subsequently passed the appropriations bill free of the of-
fending rider, see Pub. L. No. 66-22, 41 Stat. 234 (1919).

Similarly, in 1919, Wilson exercised the constitutional equivalent of an item
veto when he vetoed an appropriations bill on the stated ground that he objected
to “certain items of the bill.” Specifically, Wilson objected to a section of the bill
that appropriated $6,000 for the rehabilitation and support of disabled veterans.
According to Wilson, that section “would probably ... nullify the whole purpose
of the [rehabilitation] act and render its administration practically impossible,”
as “a sum approximating $8,000,000 will be required for the mere support of
these men.” 58 Cong. Rec. 2493 (1919). Congress subsequently amended the bill
to appropriate $8,000,000 for the rehabilitation of veterans, and President Wil-
son signed it into law. See Pub. L. No. 66-21,41 Stat. 163 (1919).

On each of these occasions, President Wilson demonstrated that if Congress

46  Of course, the Constitution gives the President only a qualified veto, subject to override upon a vote of two
thirds of the members in each house. Thus, had the Democrats possessed larger majorities in Congress during their
struggle with President Hayes, they might have succeeded in overriding his vetoes.
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is unable to override the President’s veto, then the President’s disapproval of the
whole bill may induce Congress to revise legislation according to the President’s
views. In this way, the exercise of a general veto power may be as effective as
an item veto.

8. Gerald Ford—On October 14, 1974, President Ford vetoed a continuing
appropriations bill because of his opposition to “an amendment requiring an im-
mediate cut-off of all military assistance to Turkey.” 10 Weekly Comp. Pres.
Doc. 1282, 1283 (Oct. 14,1974). Although Congress failed to override the Pres-
ident’s veto, see 120 Cong. Rec. 35,609 (1974), it quickly passed another ap-
propriations bill containing a similar provision. On October 17, 1974, President
Ford again disapproved the bill, and again Congress failed to override his veto.
Finally, Congress adopted acompromise provision, and the President signed the
bill. Although still troubled by the provision, President Ford observed in his sign-
ing statement: “As a result of my vetoes of two earlier versions of this continu-
ing resolution, the Congress has eased the most troublesome of the earlier re-
strictions.” 10 Weekly Comp. Pres. Doc. 1321 (Oct. 18, 1974).

9. Ronald Reagan—President Reagan has recently had occasion to object to
the practice of combining unrelated matters in a single bill. In 1986, he signed
H.R. 5363 even though it contained an unrelated and unconstitutional provision
that he would have vetoed ifit had been presented separately. In his signing state-
ment, the President explained:

Although | am signing this bill, I am very troubled by the in-
clusion ofan unrelated, last- minute amendment to the Bankruptcy
Code. The Congress’decision to link such provisions to otherwise
desirable and useful legislation is but one example of the highly
objectionable practice of combining unrelated legislation in a sin-
gle bill. This practice, at a minimum, violates the spirit of the Con-
stitution by restricting the President’s veto power.

22 Weekly Comp. Pres. Doc. 1567 (Nov. 14, 1986).

President Reagan has also been presented with numerous appropriations bills
which contained objectionable items and riders. Last year’s continuing resolu-
tion presents many examples. For example, on March 10, 1988, President Rea-
gan asked Congress to consider repealing or rescinding a 46-page list of “waste-
ful, unnecessary, or low priority spending projects that were included in the
full-year fiscal 1988 Continuing Resolution,” stating that “[t]hese are projects
that, if | were able to exercise line item veto authority, | would delete.” Presi-
dent’s Message to Congress on Revisions to the 1988 Fiscal Year Appropria-
tions, 24 Weekly Comp. Pres. Doc. 326-27 (Mar. 10, 1988). In his most recent
State of the Union Address, President Reagan called on Congress to reform its
budget process and avoid presenting him with enormous appropriations bills
filled with numerous riders, sometimes just hours before the government is to
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run out of money. In fact, President Reagan declared that if Congress presented
him with a bill of that sort this year, he would not sign it. 24 Weekly Comp. Pres.
Doc. 87 (Jan. 25, 1988).

I11. Alternative Arguments: Analogies to Judicial Review and
Impoundment

Some commentators have suggested that item veto authority derives support
from the Supreme Court’s exercise of judicial review or the President’s author-
ity to refuse to spend, or “impound,” funds.47 We discuss each argument in turn.

A. Judicial Review

The fundamental flaw in the judicial review analogy is that it relates to an en-
tirely different kind of constitutional action which, unlike the item veto, has ab-
solutely nothing to do with the lawmaking process. The veto power is a consti-
tutionally prescribed step in enacting a bill into law. In contrast, judicial review
is a power which neither derives from any lawmaking authority nor which can
have any possible effect on whether something becomes law. Rather, it concerns
only a separate and distinct power of the judiciary to determine whether a duly
enacted law already in effect comports with constitutional norms and can be sub-
sequently executed or enforced. Accordingly, the judicial power to interpret ex-
isting laws says nothing about the President’s ability to make law.

Moreover, closer examination of the argument reveals additional, subsidiary
problems. In its entirety, Professor McDonald’s argument on judicial review ap-
pears to be that because the Framers considered vesting the veto powerjointly in
the President and the Supreme Court, and because when it first exercised judi-
cial review in Marbury v. Madison, the Supreme Court struck down unconstitu-
tional portions of the law without invalidating the whole, the President’s veto
power must also permit him to strike out objectionable portions of a bill without
vetoing the whole. The Supreme Court’s invalidation of a duly enacted law—or,
in certain circumstances, parts of the law—is but a concomitant of the fact that
the Court may disturb congressional enactments only to the extent they conflict
with the Constitution. While this action provides support for the view that the
President may refuse to enforce the unconstitutional portion of a law while exe-
cuting the remainder, it hardly suggests that the President may enhance his veto
authority by striking down, on policy or constitutional grounds, particular pro-
visions of a bill presented. Conversely, if Professor McDonald’s analogy to ju-
dicial review were accepted, then this would suggest that the President may ex-
ercise his veto power only on constitutional, and not policy, grounds.

Moreover, defining an item veto by reference to judicial review would permit
Congress to circumvent that power. Once the Supreme Court decides that a pro-

47  See Stephen Glazier, Line-ltem Veto Hides Under an Alias, Wall St. J., Mar. 18, 1988, at 26; Forrest Mc-
Donald, Lme-Item Veto Older Than Constitution, Wall St. J , Mar. 7, 1988, at 16.
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vision of a statute is unconstitutional, it does not necessarily invalidate only that
provision of the statute. Rather, it will uphold the remainder of the statute only
upon finding that the offending provision is severable from the rest. See Alaska
Airlines v. Brock, 480 U.S. 678 (1987). To make this finding, the Court must in-
quire into whether Congress would have passed the statute absent the offending
provision. If the Court concluded that Congress would not have, then the law
must be struck down in its entirety. Id. at 684-85. Thus, if the analogy between
judicial review and the veto is complete, then Congress could easily evade the
item veto thus recognized by including a non-severability provision in every bill
presented to the President. In that event, the President would be forced to choose
between approving or vetoing the bill as a whole—the same choice he has now.

B. Impoundment

The commentators also suggest that the President’s historical exercise of im-
poundment authority was unchecked until enactment of the Impoundment Con-
trol Actof 1974, and, therefore, that past Presidents’ failure to exercise item veto
authority is explained, not by the absence of such authority, but by their reliance
on the somewhat narrower, but more effective, power of impoundment.48 This
argument, however, provides no affirmative support for inherent item veto au-
thority. Rather, at most, it partially rebuts any negative inference to be drawn
from the fact that no President has ever asserted or exercised inherent item veto
power. Indeed, since impoundment relates only to appropriations, the availabil-
ity of impoundment does not explain why no President in 200 years has exer-
cised an item veto with respect to non-appropriations matters.

Moreover, to the extent that the commentators are suggesting that the Presi-
dent has inherent, constitutional power to impound funds, the weight of author-
ity is against such a broad power in the face of an express congressional direc-
tive to spend 49 This Office has long held that the “existence of such a broad
power is supported by neither reason nor precedent.”50 Virtually all commenta-
tors have reached the same conclusion, without reference to their views as to the
scope of executive power.5l

48 The impoundment power is narrower than item veto authority because the former has no application beyond
appropriations. The impoundment power is more effective because it is not subject to override.

49 As discussed below, the President may in some instances decline to spend funds appropriated by Congress in
the absence of an express directive to spend. In such cases, however, the President is not exercising an inherent im-
poundment power, but rather his discretion to direct the manner of executing a law in the absence of a specific con*
gressional mandate.

50 Memorandum from William H. Rehnquist, Assistant Attorney General, Office of Legal Counsel, Re Presi-
dential Authority to Impound Funds Appropriatedfor Assistance to Federally Impacted Schools at 8 (Dec. 1, 1969)
(“Rehnquist Memorandum1); see also Memorandum for Clark MacGregor, Counsel to the President, from Ralph
E. Erickson, Acting Assistant Attorney General, Office of Legal Counsel, Re Constitutional Power ofCongress
to Compel Spending of Impounded Funds (Jan. 7, 1972); Memorandum for the Attorney General, from Ralph W.
Tarr, Acting Assistant Attorney General, Office of Legal Counsel, Re'Legal Authority to Take Action to Forestall
aDefault {Oct. 21, 1985)

51 See, e.g., Cathy S. Neuren, Addressing the Resurgence of Presidential Budgetmaking Initiative, 63 Tex. L.
Rev. 693 (1984); Timothy R. Hamer, Presidential Power to Impound Appropriationsfor Defense and Foreign Re-
lations, 5 Harv. J. Law & Pub. Pol. 131 (1982); Note, Impoundment o f Funds, 86 Harv. L. Rev. 1505 (1973); David
A. Martin, Protecting the Fisc: Executive Impoundmentand Congressional Power, 82 Yale L.J. 1636 (1973).
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There is no textual source in the Constitution for any inherent authority to im-
pound. It has been argued that the President has such authority because the spe-
cific decision whether or not to spend appropriated funds constitutes the execu-
tion of the laws, and Article 11, Section 1of the Constitution vests the “executive
Power” in the President alone. The execution of any law, however, is by defini-
tion an executive function, and it seems an “anomalous proposition” that because
the President is charged with the execution of the laws he may also disregard the
direction of Congress and decline to execute them.%2 Similarly, reliance upon the
President’s obligation to “take Care that the Laws be faithfully executed,” Arti-
cle 11, Section 3, to give the President the authority to impound funds in order to
protect the national fisc, creates the anomalous result that the President would be
declining to execute the laws under the claim of faithfully executing them.53
Moreover, if accepted, arguments in favor of an inherent impoundment power,
carried to their logical conclusion, would render congressional directions to spend
merely advisory.

In addition, because an inherent impoundment power, as indicated above,
would not be subject to the limitations on the veto power contained in Article I,
Section 7, an impoundment would in effect be a “superveto” with respect to all
appropriations measures. The inconsistency between such an impoundment
power and the textual limits on the veto power further suggests that no inherent
impoundment power can be discovered in the Constitution.%4

Nor has an inherent power to impound been recognized by the courts. Although
we are aware of no Supreme Court cases directly on point, Kendall v. United
States, 37 U.S. 524 (1838), can be read to support the proposition that the exec-
utive’s duty faithfully to execute the laws requires it to spend funds at the direc-
tion of Congress. Further, one lower court, in a decision arising out of the Nixon
impoundment controversy, held that at least with respect to the programs before
it, the President had no inherent constitutional authority to impound funds in the
face of a congressional directive to spend. National Council of Community Men-
tal Health Ctrs., Inc. v. Weinberger, 361 F. Supp. 897, 900-02 (D.D.C. 1973),
rev’d sub nom. National Council of Community Health Ctrs. v. Matthews, 546
F.2d 1003 (D.C. Cir. 1976), cert, denied, 431 U.S. 954 (1977).5 See also Inter-
national Union, United Auto, Aerospace and Agric. Implement Workers of Am.
v. Donovan, 746 F.2d 855, 863 (D.C. Cir. 1984) (noting that several courts had
rejected either explicitly or implicitly the existence of “inherent constitutional
power to decline to spend in the face of a clear statutory intent and directive to
do so0”), cert, denied, 474 U.S. 825 (1985); State Highway Comm n v. Volpe, 479

52 See Rehnquist Memorandum, supra note 51, at 11; Martin, supra note 51, at 1640

53 Rehnquist Memorandum, supra note 50, at 11.

54 Note, Impoundment o f Funds, supra note 51, at 1514.

55 In several other cases, although the issue was not always clearly presented, the courts implicitly found that
the President has no inherent impoundment authority. E g , Train v City ofNew York, 420 U.S. 35 (1975); City of
LosAngelesv Adams, 556 F.2d 40 (D C. Cir 1977); Sioux Valley Empire Electric Ass'n v. Butz, 504 F.2d 168 (8th
Cir. 1974).
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F.2d 1099, 1106 (8th Cir. 1973) (concession by government that congressional
directive to spend must be followed).56

We recognize, of course, that Presidents have historically impounded funds,
starting at least with Thomas Jefferson.57 Although we have not independently
reviewed the circumstances surrounding each such incident, it appears that of
those impoundments not based upon the President’s foreign policy powers, most
occurred under statutes that did not contain a directive to spend, thereby permit-
ting the President to impound in the face of congressional silence. Cf Youngstown
Sheet & Tube Co. v. Sawyer, 343U.S. 579,637 (1952) (Jackson, J., concurring).58
Determining whether a statute contains or reflects a congressional directive to
spend is a complex question of statutory construction, to be determined on a case-
by-case basis.59

V. Recommendation

In this section we outline the ways in which the President may use his exist-
ing authority in the lawmaking process to achieve some of the effects of item veto
authority. The President has many tools at his disposal. The President may pro-
pose legislation to Congress; he may threaten to veto objectionable proposals
prior to passage; he may veto legislation and, in effect, offer amendments in stat-
ing his objections to Congress, which must be entered at large on the legislative
journals of Congress; and he may call Congress into special session on extraor-

56 Although the President has no general inherent authority to impound funds, we believe that there may be in-
stances in which he may impound even in the face of a congressional mandate to spend For example, Congress
does not have the power to compel the spending of funds for an unconstitutional purpose or in violation of specific
provisions of the Constitution. Accordingly, the President may impound funds where to spend such funds would
infringe upon his constitutional responsibilities as Commander-in-Chief or his duties in the area of foreign affairs.

Moreover, when a congressional directive to spend conflicts with another congressional directive not to
spend—as, for example, where Congress has established a debt ceiling that would be violated if the expenditure
were made— the President must determine which statute controls in accordance with ordinary principles of statu-
tory construction and, accordingly, in making that determination may conclude that appropriated funds not be spent.
See Memorandum for the Attorney General, from Ralph W. Tarr, Acting Assistant Attorney General, Office of Le-
gal Counsel, Re Legal Authority to Take action to Forestall a Default (Oct. 21, 1985)

57 See Martin, supra note 50, at 1644

5%Seealso Note, supra note 51, at 1507-08, 1510. As noted above, however, in such a case the President is not
exercising an inherent impoundment power, but his discretion in the execution of the laws in the absence of a spe-
cific congressional mandate

59 See, e g,, 42 Op. Att’y Gen. 347 (1967), Martin, supra note 51, at 1645-53.

The adoption of the Impoundment Control Actof 1974, however, may make it doubtful that the President
retains some residual authority to impound funds when a statute does not mandate spending.

The Act can be viewed as dividing all appropnations measures into two classes: those that explicitly require
that all appropriated funds be spent, to which the Act by its own terms does not apply and over which the President
has no residual impoundment authority for the reasons set forth above; and all other appropriations measures, to
which the Act does apply and over which the President only has such impoundment authority as the Act grants, to
be exercised in accordance with the Act’s procedures.

Under this interpretation, the President would m effect never possess any residual authority to impound funds
based upon the provisions of a specific statute. We are informed by OMB that it interprets the Impoundment Con-
trol Act in that way, and has not claimed that the President has residual authonty to impound in those instances
where a given statute does not on its face mandate spending
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dinary occasions. Together, these powers place the President in a substantial po-
sition in the lawmaking process. Just as each house may use its power to shape
the form and contents of legislation, so too can the President, subject only to over-
ride.

As is now the case, the President should propose desired legislation to Con-
gress. But his role should not end here. In the past, Congress has engaged in the
highly objectionable practices of combining an unmanageable number of appro-
priations bills into one measure, of tacking unrelated substantive riders to such
bills, and of combining unrelated substantive provisions in a single bill. All of
these practices impede the proper functioning of the President’s veto authority.
Therefore, he should use that very authority to induce the Congress to abandon
ormodify these practices. As noted above, President Reagan has already informed
the Congress that he will not sign an omnibus appropriations bill for the coming
fiscal year, instructing it to pass thirteen separate appropriations bills as provided
by the Budget Reform Act. In addition, the President should state publicly that
he will not consider, and therefore will veto, any appropriations bills not pre-
sented to him within a specified time before the government is to run out of money,
calling to the public’s attention whenever Congress fails to do so. If Congress ar-
gues that circumstances make it impossible to comply, then the President should
simply require Congress to simultaneously present him with a separate short-term
extension of existing appropriations to give him an equivalent period to review
the bill. Similarly, the President should inform Congress that if it engages in its
now-routine practice of presenting the President with an omnibus appropriations
bill upon adjourning, then he will not only veto the measure, but also exercise
his constitutional authority to call Congress back into special session.

Moreover, the President could go a long way towards eliminating the second
and third practices by stating publicly that he will veto any appropriations bill
containing substantive riders or any substantive bill containing obviously unre-
lated matters. By adhering to these conditions, the President would provide a
strong incentive for Congress to act in an orderly and responsible fashion. For
example, last year, after Congress failed to override the President’s veto of a bill
to codify the Fairness Doctrine, several members of Congress sought to evade
the President’s veto by attaching the bill as a rider to the Continuing Resolution.
President Reagan announced publically that if the rider was included, he would
veto the entire Continuing Resolution. See Tom Kenworthy, President Threat-
ens To Veto Money Bills: Contra Aid, Fairness Doctrine Disputed, Wash. Post,
Dec. 19, 1987, at A10. Congress subsequently removed the rider prior to pre-
sentment.

Apart from these formal requirements, the President may use his authority in
the legislative process to have a greater influence on the contents of legislation.
For example, if Congress presents the President with an appropriations bill con-
taining wasteful expenditures, then he should veto the entire measure and iden-
tify the objectionable items in his message to Congress, stating that he will ap-
prove the bill upon the removal of these items. In this way, the president will
focus public attention and scrutiny on those items, and shift responsibility for
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failure to enact the remainder of the bill on Congress’ decision to include them.
Moreover, even if the President’s veto is ultimately overridden, his actions will
have placed full responsibility for enactment of the objectionable provisions with
Congress. Thus, in the case ofthe last Continuing Resolution, the President might
have vetoed it solely on the ground that he objected to the last-minute inclusion
of funding for French schools and of a provision designed to divest Rupert Mur-
doch of particular communications holdings. Given the public disapproval of the
inclusion of such provisions, this course could only have enhanced the Presi-
dent’s authority. Essentially the same course could be followed with respect to
objectionable, albeit related, substantive provisions of a bill.

Although some may argue that assuming such an active role in the lawmaking
process improperly intrudes upon the legislative prerogatives of Congress, we
believe that the Constitution gave the President these powers to enable him fully
to participate in the legislative process, and to defend that role. Indeed, through-
out history, chief executives have used their authority in the lawmaking process
precisely in these ways and with these effects. Hence, it may be premature to sug-
gest that the President’s existing authority is so inadequate as to suggest inher-
ent item veto authority before the President has fully exercised his existing au-
thority.

Conclusion

For the foregoing reasons, we conclude that the recent claims that the Consti-
tution grants the President inherent item veto authority are not well-founded. On
the other hand, our review suggests that vigorous use of the President’s general
veto power may alleviate much of the difficulties that give rise to calls for en-
hanced authority.

Charles J. Cooper

Assistant Attorney General
Office ofLegal Counsel
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Investigative Authority of the General Accounting Office

The General Accounting Office lacks statutory authority to review the Executive’s discharge of its
constitutional foreign policy responsibilities.

GAO is precluded by the Intelligence Oversight Act from access to intelligence information.

The memorandum also reviews generally the executive privilege principles that apply in the contexts
of intelligence, law enforcement, and deliberative process information.

August 16, 1988

M emorandum Opinion for the Executive Secretary

N ational Security Council

Introduction and Summary

This memorandum is in response to your request for the opinion of this Office
on whether, or to what extent, the Administration has a legal basis for declining
to cooperate with the pending General Accounting Office (“GAQO?”) investigation
concerning U.S. foreign policy decisions with respect to Manuel Noriega. In its
June 23,1988 letter to the National Security Council, GAO described the nature
and purpose of the investigation: In order to evaluate whether “information about
illegal activities by high level officials of other nations may not be adequately
considered in U.S. foreign policy decisions . .., the General Accounting Office
is undertaking an initial case study of how information about General Noriega
was developed by various government agencies, and what role such information
played in policy decisions regarding Panama.” As stated in the National Security
Council’sresponse to GAO of July 13,1988, representatives of GAO have made
it clear that GAQO’s “three areas of interest [are] intelligence files, law enforce-
ment files, and the deliberative process of the Executive branch, including inter-
nal communications and deliberations leading to Executive branch actions taken
pursuant to the President’s constitutional authority.”

Specifically, you have asked this Office to advise you as to whether the GAO
investigation is within GAO’s statutory authority; whether there are statutory or
constitutional grounds for denying GAQ’s request to the extent it is directed
specifically at intelligence information, at law enforcement information, or at de-
liberative process information; and whether there are other grounds for denying
GAO’s request in whole or in part. As explained below, we conclude that on the
present record the GAO investigation is beyond GAO’s statutory investigative

171



authority.1Because of this conclusion it is unnecessary to address any constitu-
tional basis for challenging GAO’s authority to conduct the investigation. In ad-
dition, we are unable to evaluate the strength of any constitutional objection to
providing particular information because specific information requests have not
yet been made. As a matter of general guidance, however, we outline the consti-
tutional principles which would be applied in evaluating whether particular in-
formation can be withheld.

I. Authority to Conduct the Investigation

A. GAO’s Investigative Authority

1. Statutory Limitations

GAQO’s investigative authority is set forth in subchapter Il of chapter 7 of title
31 ofthe U.S. Code. Except for section 7 17(b), the various grants of authority in
subchapter Il are limited to auditing the finances of government agencies and are
thus inadequate bases for the GAO Noriega investigation, which clearly goes well
beyond a financial audit. See 31 U.S.C. 88 711-715. Accordingly, GAO must
base this investigation on its authority in section 717(b) to “evaluate the results
of a program or activity the Government carries out under existing law.” 2 Op.
O.L.C. 415,420 (1978) (emphasis added) (where a GAO investigation goes be-
yond fiscal matters, GAO’sauthority must be based on section 204(a), the sub-
stantially identical predecessor version of section 717(b)).

We believe as a matter of statutory construction that the phrase “program or
activity ... under existing law” must refer only to activities carried out pursuant
to statute, and not activities carried out pursuant to the Executive’s discharge of
its own constitutional responsibilities.2 The juxtaposition of “program or activ-
ity” with “existing law” strongly suggests an intent to refer to statutory respon-
sibilities. Moreover, the use of the qualifier “existing” appears to suggest that the
laws at issue are statutes that may lapse rather than constitutional authorities of
the President, which are ofgreater permanence. Finally, the legislative history of
section 717(b) confirms that Congress’ focus of concern was the oversight of its
legislative programs: “It is intended that in performing [evaluations under sec-
tion 717(b)], the Comptroller General shall review and analyze Government pro-
gram results in a manner which will assist the Congress to determine whether
those programs and activities are achieving the objectives of the law.” H.R. Rep.
No. 1215,91st Cong., 2d Sess. 82 (1970). Nothing in the legislative history man-

1Moreover, in addition to GAO’s lack of statutory authority to pursue this investigation, we believe that the In-
telligence Oversight Act for Fiscal Year 1981, Pub. L. No. 96-450, §407,94 Stat. 1975, 1981 (1980), extinguishes
whatever authority GAO might otherwise possess in gaining access to intelligence information

2The views we express here concerning the limitations on GAO’s investigative authority under section 717(b)
are not novel. In 1978, the Office opined that GAO’s authonty under the similarly worded predecessor to 717(b)
did not extend to the discharge of the President's constitutional, as opposed to statutory, responsibilities. 2 Op.
O.L.C. 415, 420 (1978) (“[T]he appointment of officers of the United States by the President by and with the ad-
vice of the Senate does not constitute a Government program or activity carried out under existing law ....”).
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ifests any congressional intent to extend GAQ’s investigative authority beyond
statutory programs into the Executive’s discharge of its constitutional responsi-
bilities. See S. Rep. No. 924, 93d Cong., 2d Sess. 72 (1974); S. Rep. No. 202,
91st Cong., 1st Sess. (1969); H.R. Rep. No. 1215, supra, at 18, 34, 81-84; 116
Cong. Rec. 24,597 (1970).

2. GAO Has Not Justified its Investigation Under Section 717(b)

We conclude on the record before us that GAO has not established that it has
authority under section 717(b) to pursue this investigation. The subject of the in-
vestigation according to GAO is foreign policymaking, a subject matter which is
generally within the purview of the President’s power under Article Il of the Con-
stitution. GAO has failed to assert any interest in evaluating the results of any
specific statutory program or activity that may relate to foreign policy.

As this Office has consistently observed,3 Section 1 of Article Il confers on
the President plenary authority to represent the United States and to pursue its
interests outside the borders of the country, subject only to limits specifically set
forth in the Constitution itself and to such statutory limitations as the Constitu-
tion permits Congress to impose by exercising one of its enumerated powers. See
generally United States v. Curtiss-Wright Export Corp., 299 U.S. 304 (1936).
Specifically, the President’s constitutional authority includes the authority to ne-
gotiate with foreign nations, to articulate the foreign policy of the United States,
to carry out diplomatic and intelligence missions, and to protect the lives of Amer-
icans abroad. Id.

Of course, pursuant to its own substantial authority under the Commerce
Clause and its exclusive power of appropriation, Congress has enacted statutes
that relate to the foreign policy of the United States. For instance, Congress has
appropriated funds for foreign assistance and enacted statutes regulating arms
sales to foreign governments. If GAO were to express a specific interest in ma-
terials relating to such statutes, there would be reasonable and legitimate ques-
tions as to which materials were within the scope of GAO’s section 717(b) au-
thority, and which were not.

The request before us, however, does not present these close questions. The
GADO letter of June 23,1988 makes it clear that foreign policymaking is the sub-
ject of the GAO investigation, and it provides no basis for concluding that GAO
is interested in reviewing Executive foreign policymaking pursuant to statutory
authority. The GAO letter states that the GAO investigation is premised on a con-
cern that “information about illegal activities by high level officials of other na-
tions may not be adequately considered in U.S. foreign policy decisions” and that
it is directed at learning “what role [information about General Noriega] played
in policy decisions regarding Panama.” The GAO letter thus demonstrates an in-

3 See, eg, Memorandum for Judith H. Bello, General Counsel, Office of the United States Trade Representa-
tive, from Charles J. Cooper, Assistant Attorney General, Office of Legal Counsel, Re The President's Authority
to Terminate the International Express Mail Agreement With Argentina Without the Consent ofthe Postal Service
(June 2, 1988).
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terest in our “diplomatic” or “national security” foreign relations with Panama
and General Norlegoa, and provides no basis for con_c!udln? that 1t relates to ac-
tivities undertaken by the Executive under any specific statute.
~ We therefore conclude hased on the nature of the GAO re?uest that the sub-
]fect of the GAQ investigation is the Executive’s dlscharge of its_constitutional
oreign policy responsitillities, not its statutory responsibilities. The subject is
thus not “a pro&;ram or activity the Government carries our under existing' law,”
and itis bEYQn GAO’s aythority under 3L U.S.C. §717(b). Accordingly, unless
this request is tailored to inquire specifically about a program or activity carried
out under existing statutor%/ aw, we believe there is no obligation to grant GAO
?ccess to executive branch agencies for purposes of conducting this investiga-
jon.

B. Intelligence Oversight

~In addition to the |nf|rm|t¥)|_n GAQ’s statutory authority to pursue this inves-
thatlon, we believe that GAQ is specifically precluded by statute from access to
intelligence information. In _establlshlng by law the oversight relationship be-
tween the intelligence committees and the éxecutive branch, Congress indicated
that such _ove_rsqh_t would be the exclusive means for Congress to gain access to
confidential intelligence information in the possession of the execdtive branch.4

This intelligencé oversight s¥stem has been codified at 50 U.S.C. §413. That
section sets forth requirements tor the Director of Central Intelligence, the heads
of all other federal agencies involved in intelligence activities, and the President
to inform the Congress through the intelligerice committees (and in some cir-
cumstances the Spéaker and minority leader of the House of Representatives and
the majority and minority leaders of the Senate) of intelligence activities,

The legislative history of section 413 makes it clear that both the legislative
and executive branches believed they were establishing a comprehensive scheme
for congressional oversight of intelligence activities that would constitute the ex-
clusive means of congressional oversight. As President Carter stated when he
signed the section into law, it

establishes, for the first time in statute, a comprehensive system
for congressional oversight of intelligence activities ~ Theover-
sight legislation that was passed ..."codifies the current practice

4 As a general matter, intelligence gathering is often viewed as a form of diplomatic activity that is within the
President’s Article n powers. As Professor Louis Henkin has noted, “[t]he gathering of information is a Frincipal
purpose of sending ambassadors and maintaining diplomatic relations, an exclusive Presidential power. It is only
a small extension to conclude that gathering information by any means is part of the President’s ‘eyes and ears’
function. There is, therefore, a strong case for presidential authonty to obtain intelligence not only through our em-
bassies but also through our agents representing the Executive ... " Letter from Louis Henkin to Representative
Louis Stokes, March 31, 1987, reprinted in HM. 1013, H.R. 1371, and Other Proposals Which Address the Issue
ofAffording PriorNotice ofCovert Actions to Congress: Hearings Before the Subcomm on Legislation ofthe House
Permanent Select Comm, on Intelligence, 100th Cong., st Sess. 221 (1987).
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and relationship that has developed between this administration
egmd the 5Senate and House intelligence committees over the past
years,

Senator Huddleston, sponsor of the floor amendment containing the version
of section 413 that was enacted into law, emphasized upon the amendment’s in-
troduction. the comprehensive and exclusive nature of the scheme being estab-
lished: “this amendment is identical to Senate bill 2284 which the Senate passed
by a vote of 89 to 1on June 3 of this year, It is a bill that establishes the con-
?ressmnal oversu[;ht procedures dealing with our intelligence agencies.”6 Sena-
or Huddleston also ag?reed, in a floor Colloquy with Senator Javits on S. 2284,
with the following statement by Senator Javits;

Lagree thoroughly with the need for simplifying [the practice of
the oversight committees]. There are some seven committees here
that could have had this wrestling match with the executive ...
| am satisfied ... that the method we now have chosen ... repre-
sents a fair, effective, and objective way in which to accomplish
the results of simplifying the intelligenice relations between the
President and Congress ... and limiting further the opportunities
for misadventure, premature disclosure, and so forth ... What
We are dOInﬁ]IS simply legislating... anew arrangement or modus
vivendi for fne handling of information and consultations between
Congress and the intelligence agencies ... ?

. The Senate repart on S. 2284 also confirms the understanding that congres-
sional oversight with respect to mtelhgence matters was to be limited to the in-
telligence committees. In the “%enera statement” that preceded the section by
section analysis, the report noted:

. Qut of necessity, intelligence activities are conducted primar-
ly in secret, Because of that necessary secrecy, they are not sub-
Ject to public scrutiny and debate as is the caSe for most foreign
Pol!cy and defense issues. Therefore, the Co_n?res_s, through its in-
telligence oversight committees, has especially important duties
In overseeing these vital activities by the mtelllgence a%engles of
the United States. [50 U.S.C. §413f|s_mte_nde to authorize the
process by which information concerning intelligence activities

316 Weekly Comp. Pres. Doc. 2231 (Oct. 14, 1980).

6 126 Cong. Rec. 17,692 (1980).

7126 Cong. Rec. 17,692-93 (1980?_ Senator Moyruhan agreed with the ﬁosition of Senators Huddleston and
Javits that a major purpose of the Intelligence O_vem?ht Act was to reduce the number of congressional commit-
tees that sought intelligence information: “there is a rule of intelligence, which the Senator [Javits] knows well from
his wartime experience, which is that you protect sensitive information by compartmentation. The more important
that matter is the fewer persons you want to know about it....” Id. at 17,694,
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of the United States is to be shared by the two branches in order
to enable them to fulfill their respective duties and obligations to

overn intelligence activities within the constitutional framework.

he Executive branch and the intelligence oversight committees
have developed over the last four y&ars a practical relationship
based on comity and mutual understanding, without confronta-
tion. The purpoSe of [section 413] is to carry this working rela-
tionship forward into statute.8

_ Based on the evidence of intent on the part of both the legislative and execu-
tive branches that oversight by the intelligence committees would be the exclu-
sive method of congressional oversg;ht conceming mtelh,gence information, we
conclude that 50 U.S.C. §413 stands as statutory authority for the Administra-
tion to decline to provide GAQ with access to any Intelligence information sought
in the Noriega investigation.

1. Executive Privilege

Should GAO, in response to an appropriate direction from Congress, subse-
quently undertake an investigation properly related to its statutory authority, it
would'then be neces_sar,}/ to review established_ principles concering the main-
tenance of confidentiality with respect to certain executive branch information.
Congressional mvestagatlons no_rmaIIP( do not pose this problem to the degree
suggested by the pending GAO investigation because they are ?roperly tailored
to address rion- confidertial subjects. [ |sturb|_ngl_}a and in contrast, the type of
information in which GAQ expressed interest in Its letter of June 23, 1988 sug-
gests a desire to review confidential material generally not available outside thie
_exfecutlvte br%nch, such as intelligence, law enforcement, and deliberative process
information.

Since GAQ has not yet made any specific requests, we cannot analyze the case
for withholding anzl particular document or information. What we do below is
summarize brigfly the %en_eral executive Prlvnege Prmuples_ that apply in the in-
glwdutal contexts of intelligence, law entorcement, and deliberative process in-

ormation.

A. Protection of Intelligence Information

In the hierarchy of executive Privilege, the “protection of national security”
constitutes the strongest interest that can be asserted by the President and one to

8S Rep. No. 730, 96th Cong., 2d Sess. 5 (1980) (emphasis added) More specifically, the Senate report stated
that ‘%[ﬁ]hw amendment repeals the congressional reporting requirement of the Hughes-Ryan Amendment of 1974
... The effect isto limit reporting tothe two intelligence oversight committees, as compared with the seven com-
mittees that now receive such reports ...” Id at5.

9This subject is usually discussed in terms of “executive privilege,” and we will use that convention here. The
?uesnon, however, is not strictly speaking just one of executive privilege. The pnvdege itself need not be claimed
ormally vis-a-vis Congress except mresponse to a lawful subpoena
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which the courts have traditionally shown the utmost deference. In United States

v. Nixon, for instance, the Court contrasted. President Nixon’s claim of executive

Brlvnege based on the Executive’s general interest in confidentiality with a claim
ased on the President’s national security responsibilities:

[President Nixon] does not place his claim of privilege on the
ground they are military or diplomatic secrets. As to these areas
of Art. Il duties the Courts have_traditionally shown the utmost
deference to Presidential responsibilities.

418 U.S. 683,710(1974) (emphasis added).

B. Protection of Law Enforcement Information

With respect to open law enforcement files, it has been the policy of the ex-
ecutive branch thro_u?_hout our Nation’s history to_protect these filés from any
breach of confidentiality, exceP_t In extraordinary circumstances. Attorney Geri-
eral Robert H. Jackson well articulated the basic position;

It is the position of this Department, restated now with the ap-

Proval of and at the direction of the President, that all investiga-

ive reports are confidential documents of the executive depart-
ment of the Government, to aid in the duty laid upon the President
by the Constitution to “take care that the Laws be faithfully exe-
cuted,” and that congressional or public access to them wouild not
be inthe public interest.

Disclosure of the reports could not do otherwise than seriousl
P_rejudlce |law enforcement. Counsel for a defendant or prospec-
vé defendant, could have no greater help than to know how much
or how little information that Government has, and what witnesses
or sources of information it can rely upon. This is exactly what
these reports are intended to contain.

40 Op. Att'y Gen. 45, 46,(1941). _
There ar¢, however, circumstances in which the Department of Justice may
decide to disclose to Congress information about prosecutorial decisions. This is
particularly true where an investigation has been closed without further prose-
cution. In Such a situation concerns about real or perceived congressional inter-
ference with an investigation, and about the effects of undue prefrial publicity on
ajury, would disappear. Still, extreme caution must be applied whenever the dis-
closure of such records is contemplated. Much of the information in a closed
criminal enforcement file such as unpublished details of allegations against par-
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ticular individuals and details that would reveal confidential sources and inves-
tigative techniques and methods would continue to merit protection.

C. Protection of Deliberative Process Information

The Constitution gives the President the power to protect the confidentiality
of deliberations within the executive branch. See Nixon v. Administrator of Gen.
Servs,, 433 U.S, 425, 446 455 (1977); United States v, Nixon, 418 U.S, at 708,
This is independent of the President’s power over foreign affairs or national se-
curity, or law enforcement; it is rooted instead in “the nécessity for protection of
the public interest in candid, objective, and even blunt or harsh opinions in Pres-
idential decisionmaking.” Id. at 708. The Supreme Court has held that, for this
reason, communications amongI the President and his advisers enjoy “a pre-
sumﬁtlve privilege” against disClosure incourt, Id. _

The reasons for this privilege, the Court said in United States v. Nixon, are

“plain.” “Human experience teaches that those who expect public dissemina-
tion of their remarks may well temPe_r candor with a concern for appearances
and for their own interests to the detriment of the decisionmaking process.” Id.
at 705. Qften, an advisor’s remarks can be fully understood only’in the context
of a particular debate and of the positions othérs have taken. Advisors change
their views, or make mistakes which others correct: this is indeed the purpose
of internal debate. The result is that advisors are Ilkely to be inhibited if they
must anticipate that their remarks will be disclosed to"others, not party to the
debate, who may misunderstand the agn[flcance of a particular statement or
discussion taken"out of context. Some advisors max hesitate out of self interest
to make remarks that might later be used against their colleagues or superiors.
As the Supreme Court has stated, “[a] President and those who assist him must
be free to explore alternatives in the process of shaping policies and makln? de-
cisions and to do so in a way many would be unwilling to express except pri-
vately.” Id. at 708. o .
_ These reasons for the constitutional privilege have at least as much force when
It is Congress, instead of acourt, that is seeking information.10The United States
Court of Appeals for the District of Columbia Circuit has explicitly held that
the privilege protects presidential communications against congressional in-
quiries.

10The Supreme Court has assumed that the constitutional privilege ?rotects executive branch deliberations
against Congress to some degree. See United States v Nixon, 418 U S. at 712 n.19. Moreover, in Nixon v. Admin-
istrator of Gen. Servs., 433 U.S. 425 (1977), the Court held that the constitutional privilege protects executive
branch deliberations from disclosure to members of the same branch in a later administration; the Court rejected
the specific claim of privilege in that case not because the privilege was inapplicable but because the intrusion was
limited and the interests justifying the intrusion were strong and nearly unique. See id. at 446-55.

11 During the Watergate investigation the court of appeals rejected a Senate committee’s efforts to obtain tape
recordmgs of conversations in President Nixon’s offices The court held that the tapes were constitutionally privi-
leged and that the committee had not made astrong enou%h showmgto overcome the privilege. Senate Select Comm,
on Presidential Campaign Activities v. Nixon, 498 F.2d 725 gD.C ir 1974) (en banc(}. The court held that the com-
mittee was not entitled to the recordings unless it showed that “the subpoenaed evidence is demonstrably critical
to the responsible fulfillment of the Committee’s functions " 1d at 731 (emphasis added).
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D. Accommodation with Congress

1. Governing Principles

Because a claim of executive Prlvnege IS not absolute, the executive branch
has a duty to seek to accommodate requests that are within Con%ress’ legitimate
oversight powers. See United States v. AT&T, 567 F.2d 121, 127 130 (D.C, Cir.
1977) %suggestlng that, even when a claim of executive privilege rests on national
security %_rounds, the Executive does not enjoy clear and absolute discretion to
deny legitimate congressional requests for information, but that each of the two
branches must attem?t to halance and accommodate the legitimate needs of the
other).22 This duty of accommodation means that the Executive should attempt
t0 satlsfly the reqsuests of Congress as completely as it can without making harm-
ful disclosures. See Memorandum for the Attorne){ General from John M. Har-
mon, Assistant Attorney General, Office of Legal Counsel, Re: The Constitu-
tional Privilegefor Executive Branch Deliberations; The Dispute with a House
Subcommittee over Documents Congerning the Gasoline Conservation Fee (Jan.
13, ,1981?. In this spirit, the Executive has occasionally offered Congress sum-
maries of documents prepared in such a manner as not to disclose, for example,
deliberative aspects that might chill executive branch decisionmaking. See id. at

-23.
The nature of the accommodation required in responding to a con%ressmnal
request for information depends on the balance of interests between the Execu-
tive and Congress. In order for its interests to be given welght, Congress must ar-
ticulate its néed for the particular materials; it must “point[] to . .. specific I_e?-
islative decisions that cannot responsibly be made without access to materials
uniquely contained” in the Rresumptlvely prlv_lleged documents (or testimony) it
has requested, and show that the matefial “is demonstrably critical to the' re-
sponsible fulfillment of the Committee’s functions.” Senate Select Comm, on
Presidential Campaign Activities v. Nixon, 498 F.2d at 731, 733.13

21t should be emphasized, however, that in United States v. AT&T the information Congress sought related to
wiretaps on American citizens placing telephone calls from the United States. Although these wiretaps were %usti-
fied on national security grounds and the President, in turn, could assert national security as a basis for withhold-
ing the information, Congress clearly had a substantial interest in this subject matter, because the wiretaps impli-
cated the individual ri?hts of American citizens. Accordingly, we believe that a court may view the relative wei%hts
of executive and legislative interests differently when the Information sought relates directly to the conduct of for-
eign relations rather than to the rights of American citizens.
~ BlInSenate Select Committee, for example, the court held that the committee had not made a sufficient show-
|nrg of need for copies of the presidential tape recordings, given that the President had already released transcripts
of the recordings. The committee argued that it needed the tape recordings “in order to verify the accuracy o f’the
transcripts, to supply the deleted portions, and to gain an understanding that could be acquired only by hearing the
inflection and tone of voice of the speakers. But the court answered that in order to legislate a committee of Con-
gress seldom needs a “precise reconstruction of past events.” 498 F.2d at 732. “The Committee has ... shown no
more than that the materials deleted from the transcripts may possibly have some arguable relevance to the subjects
it has investigated and to the areas in which it may propose legislation. It points to no specific legislative decisions
that cannot responsibly be made without access to materials uniqueI%/ contained in the tapes or without resolution
of the ambiquities that the transcripts may contain.” Id. at 733. For this reason, the court stated, “the need demon-
strated by the Select Committee .. is too attenuated and too tangential to its functions” to override the President’s
constitutional privilege Id
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2. Procedural Issues

Only rarely do congressional requests for information result in a subpoena of
an executive branch official or in other congressional action, In most cases the
informal process of_neRotla_tlon and accommodation recognized by the courts,
and mandated for this Administration by President Reagan, 141s sufficient to re-
solve any dispute. On occasion, however, the process breaks down, and a sub-
poena is'Issued by a congressional committee or subcommittee. 5 At that point,
It would he necessary to consider asking the President to assert executive privi-
lege. Under the terms of the President’s Memorandum, executive privilege can-
not be asserted vis-a-vis Congress without specific authorization b){ the Presi-
dent, based on recommendations made to him by the concerned department head,
the Attorney General, and the Counsel to the President.

Conclusion

We helieve that there are statutory grounds which preclude GAQ’s present re-
quest for access to executive branch agencies for the purposes of conducting the
investigation described in its letter of June 23, 1988. Should GAQ’s request be
reformulated in a manner which ;])ro erlg relates it to a con_?resswnal interest
within the terms of 31 US.C. 871 (b}pan which comports with the statutory re-
strictions on access to intelligence information found in 50 U.S.C. §413, it will
be appropriate at that time to consider the application of additional lawful au-
thority to withhold particular national secur,lty,_lntelll,?ence law enforcement, or
deliberative process information. This Officé is avaifable for consultation with
respect to requests for particular documents or information.

. Douglas W. Kmiec
Actmg)AsswtantAttorney General
ffice of Legal Counsel

14President Reagan’s November 4,1982 Memorandum for the Heads of Executive Departments and Agencies

on “Procedures Governing Responses to Congressional Requests for Information” states:
The policy of this Administration is to comply with Congressional requests for information to the
fullest extent consistent with the constitutional and statutory obligations of the Executive Branch .
#El]xec,utwe pnvilege will be asserted only in the most compelling circumstances, and only after care-
ul'review demonstrates that assertion of the privilege is necessary Historically, good faith negotia-
tions between Congress and the Executive Branch have minimized the need for invoking executive
?nvnege, and this tradition of accommodation should continue as the primary means of resolving con-
licts between the Branches.

B51n the current context, such a subpoena could only be issued after GAQ had reported to its congressional re-
quester that it was unable to obtain the information from the executive branch. Before requesting that a congres-
sional committee issue a subpoena, GAO might attempt to enforce its request for information pursuant to the judi-
cial enforcement mechanism authorizedunder31U SC §716. Such acourse ofaction could be successfully resisted
by the executive branch without a claim of executive pnvilege, however, because judicial enforcement is precluded
whenever the Director of the Office of Management and Budget or the President certify that the information could
be withheld under exemptions (b)(5) (information withholdable in litigation) or (b)(7) (law enforcement informa-
tion) ofthe Freedom of Information Act ?5 U.S.C. §552(b)(5), (bb(?g) and “disclosure reasonably could be expected
to impair substannallg the operations of the Government.” 31 USC 8§ 716(d)(1)(C). Upon such a certification,
GAO would presumably refer enforcement to the congressional committee.
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GAO Access to Trade Secret Information

Section 301(j) of the Food, Drug, and Cosmetic Act of 1938 prohibits the Food and Drug Adminis-
tration from prowdm? the General Accounting Office with access to trade secret information sub-
mitted by drug manufacturers to the FDA.

September 13, 1988

Memorandum O pinion for the Acting General Counsel
Department of Health and Human Services

This memorandum responds to your August 18, 1988, request for our opinion
as to whether the Food and Drug Administration (*FDA”) may provide the Gen-
eral Accounting Office (“GAQ”) with access to trade secret information sub-
mitted by drug manufacturers pursuant to the Food, Drug, and Cosmetic Act of
1938 (“FDCA™), 21 U.S.C. §8 301-393. For the reasoris discussed below, we
concur with the conclusion of your officelthat section 30|(SJ) of the FDCA, 21
U.S.C. §331(j), prohibits the FDA from providing the GAQ with such access.

Section 301(j) prohibits the FDA from

re_veatlllqﬁ_,I other than to the Secretary [of Health and Human Ser-
vices (HHS)] or officers or employées of [HHS], or to the courts
when relevant in any judicial proceeding under Phe FDCA], any
information acquired under [specified sections ofthe FDCA] coni-
cerning any method or process which as a trade secret is entitled
to profection.

Section 301(j) is clear on its face. It ex ress,IK provides that trade secret infor-
mation may not be disclosed, outside HHS with one exception: such information
may be disclosed to a court in ajudicial proceeding under the FDCA. Since the
GAQ is obviously not a court of part of HHS, under section 301 () it is prohib-
ited from gaining’access to trade secret information. _ _

Attorney Genéral Griffin Bell previously interpreted section 301 (j) to preclude
the FDA from furnlshlng to a congressional committee trade secret Information.
43 Op. Att’)b( Gen. No. 21, at 1-2 (Sept. 8,1978) (relying “on the unqualified lan-
guage of § 301(j), the consistent and longstanding interpretation to this effect by

1 Letter for John O McGinnis, Deputy Assistant Attorney General, Office of Legal Counsel, from Robert P
Charrow, Deputy General Counsel, Department of Health and Human Services (Aug. 30, 1988).
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PH HS]f and prior con%ressmnal approval of that interpretation through the rejec-
jon of an amendment to create an express exemption permitting disclosures to
Congress”). The only question raised by your request, therefore, is whether the
GAQ is precluded from access to trade secret information to the same extent as
cowressmnal committees, , _

e have no hesitation in concluding, on the basis of the 1978 Attorney Gen-
eral Opinion, that section 301({) should he mterﬁreted to preclude the GAO from
access to trade secret information covered by that section. Although whether to
Prowde access to acongressional committee was the specific questlon yresented,
he Attorney General Opinion discussed the application of section 301(j) with re-
spect to Con%ress as a whole. The opinion noted that “[o]n its face, this section
imposes an absolute bar to disclosure of trade secret information outside [HHS],”
with the one exception of ajudicial proceeding; the opinion declined to find “any
exception for disclosure to he_Con?ress. .. tobe implied.” 1d. at 2. The Supreme
Court has held that the GAQ is parf of the Ie7g1|slat|ve branch and is “subservient
to Congress.” Bowsher V. Synar, 478 U.S. 714, 727-32 (1986). It therefore fol-
lows that if there is no “exception for disclosure to the Congress,” as the Attor-
ney General OPIHIOH concluded, then there is also no exception in section 301 (j)
for disclosure to the GAO. _

You also raised in your request the question of whether 31 U.S.C. §716(a) au-
thorizes the GAOQ to 7giaun access to the trace secret information covered by’ sec-
tion 301(j). Section 716(a) provides that:

Each agency shall give the Comptroller General information the
Comptroller General requires about the duties, powers, activities,
orqamzatlon, and financial transactions of the agency. The Comp-
troller General may inspect an agencY record t0 get the informa-
tion, This subsection does not aFPIy 0 expenditures made uncer
section 3524 or 3526(¢) of this title.

Your office suggested, but after consideration dismissed, the argument that sec-
tion 716(a) supersedes section 301(j). _ _

Under established rules of statutory construction concerning statutes that may
ar?uably conflict, however, section 301(j) controls in this situation. It is a cardi-
nal axiom of statutory construction that “{w]here there is no clearﬁcongressmnal]
intention otherwise, a sPecmc_ statute wil (bya %en-
eral one re%ardless of the Prlorlty_ofenactment.” Morton V. Mancari, 417 U.S,
535 550-51 (1974): see also Busic v. United States, 446 U.S. 398, 406 (1980)
(“[A more sReplflc statute will be given Sp_recedenc_e OVer amore general one, re-
8ard ess of their temporal sequence.”). Since section 301(j) is a Specific statute

irectly addressing one executive branch aPency’s handling of trade secret in-
formation, while section 716(a) is a general statite addressed to all kinds of in-
formation in possession of the executive branch, section 301(j) controls in the

not be controlled or nullifie
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absence of congressional intent to the contrary. We have reviewed the Ie?islative
history of section 716(a) and have found no evidence of any such intent.2

Conclusion

For the foregoing,reasons we concur with your conclusion that section 301())
of the FDCA prohibits the FDA from providing the GAO with access to trade se-
cret information submitted by drug manufacturers pursuant to the FDCA.

. Douglas W. Kmiec
Actln%A_ssmantAttorney General
ffice of Legal Counsel

2 Thejudicial enforcement provisions contained in other subsections of 31 U.S.C. § 716 do not provide any ba-
sis for concluding that section 716(a) supersedes section 301(j). These other subsections set out a procedure by
which the GAO may seek judicial enforcement of its right to executive branch information under section 716(a).
See31US.C. 871 (b),éd) They also provide that certain types of information may be exempted fromJudiciaI en-
forcement. See 31 U.S.C. § 716(d). It might be argued on the basis of these other subsections that trade secret in-
formation must be provided to the GAQ because it is not the kind of information that may be exempted from judi-
cial enforcement. This argument has no merit. It ignores the fundamental distinction between a nghtand ajudicial
remedy to enforce the rignt: these other subsections simply address a method of enforcing GAO's n%_ht to infor-
mation under section 716(a), they do not define in any way the nght itself. The question of the applicability of
GAO’s nght to information under section 7168&2 is separate from, and does not depend on, any questions that may
arise under other subsections of 31 U.S.C. § 716 concerning judicial enforcement of that right.
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Detail of Law Enforcement Agents to Congressional Committees

Details of.D?)artm.ent of Justice law enforcement agents to con%ressional committees are statutorily
authorized provided the details are made on a reimbursable basis

Such details do not violate the constitutional principles of separation of powers as long as the details
are adwsor?/ in nature, involve functions not required by the Constitution to be performed by an
“officer” of the United States, and when there are particularly compelling policy reasons for the
assignment that outweigh any separation of powers concermns:

Due to the substantial policy{ and ethical concerns such details raise, the Department should consider
a reimbursable detail only after a careful examination of the functions to be performed and con-
sideration of the conflicts likely to arise.

September 13, 1988

Memorandum O pinion for the Acting Deputy Attorney General
Introduction and Summary

This responds to a request from James Byrnes, formerly of Y_our office, as to
the legality and appropriateness ofd_etallln? Department of Justice law enforce-
ment agents to_congressional, committees.TFor the reasons outlined below, we
find that there is legal authority to support such details as long as the details are
made on a reimbursable basis. No constitutional issue is |m€I|cated s Iong s it
Is carefully ascertained and observed that the functions to be performed Dy the
detailed employee are not those of an “officer” of the United States. We believe,
however, that such details do raise separation of powers concerns, because the

place an emplo%ee In the difficult position of serving two masters with conflict-
Ing interests—he legislative and executive branches—and hecause such details
create the risk that privileged executive branch information and plans may be dis-

1 Department of Justice regulations require Department components to obtain approval of the Deput%Attorney
General before details of employees outside the Department can be effected or extended Mr. Byrnes asked this Of-
fice for guidance with respect to four individual requests See, e g, Memorandum for Charles J Cooper, Assistant
Attorney General, Office of Legal Counsel, from James Bg/rnes, Associate Deputy Attorney General (June 18,
1987). The Federal Bureau of Investigation (“FBI”) proposed to send two FBI agents to the Senate Permanent Sub-
committee on Investigations One of those requests was withdrawn by the FBI; with respect to the other request,
the agent did complete the detail, which was arran?ed on a reimbursable basis. Recently, an extension of this de-
tail has been requested. See Memorandum for Harold C. Christensen, Acting Deputy Attorney General, from Haray
H. Flickinger, Assistant Attorney General, Office of Legal Counsel (Aug. 22, 1988) The Drug Enforcement Ad-
ministration (“DEA”Lproposed to send one DEA special agent to the House Judwmra/ Subcommittee on Cnme and
one sgemal agent to the Select Committee on Narcotics Abuse and Control for the 100th Congress. We understand
that the former detail was terminated by the Subcommittee within days after the agent commenced the detail; the
latter request was withdrawn by the DEA. We have prepared this opinion m order to provide you with guidance in
reviewing the request for extension as well as future requests for such details.
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closed inappropriately. Moreover, these details may raise potential ethical con-
cerns under the ABA Model Code of Professional Responsibility or analogous
codes of professional conduct. In light of these concerns, we do not believe that
these details should be approved as & matter of routine practice. Instead, each pro-
Posed_ detail should be carefully scrutinized to determine whether the particular
unctions to be performed by the employee can be constitutionally undertaken
by someone outside the diréct supervision of the executive branch and, if so,
whether the benefits to be gained by the law enforcement agencies are sufficiently
%xt{ﬁorgllrsaﬁy to outweigh the separation of powers and éthical concerns raised
y the detail:

|. Statutory Authority

This Office has previously construed 2 U.S.C. § 72a(f) to Provid_e implicit le-
gal authority for a35|§nm_en 5 of executive branch personnel to various congres-
sional committees.2 Section 72a(f) provides:

No committee shall appoint to its staff any experts or other per-
sonnel detailed or assigned from any department or a%ency ofthe
Government, except with the writtén permission of the Commit-
tee on Rules and Administration of the Senate or the Committee
on House Administration of the House of Representatives, as the
case may be.

The theory behind this Office’s longstanding interpretation is that it would be
superfluous Tor Congress to impose a statutory prohibition against the aqumt-
ment of detailed personnel except under specified conditions Unless the detail of
personnel was already authorized. Accordlngily the precedent of this Office sup-
Forts the view that there is statutory' authority for the FBI and the DEA to send
aw enforcement agents to congressional committees on a reimbursable basis.3

2See. e ¢, Detail of Department ofJustice Attorneys to Congressional Committees, 10p. O.L.C. 08 (1977);
Memorandum from Leon Ulman, Deputy Assistant Attomey General, Office of Legal Counsel, Re »Authontyfor
Detail ofExecutive Branch Personnel (Assistant United SIat_esAtterneyJ toaSelect Committee in the House ofRep-
resentatives (June 23, 1969). In both of these opinions, this Office addressed the Iegalny ofdeta!l|n(}; executive
branch attorneys to congressional committees, concluding that section 72a_(f% provided legal authority for such as-
signments. In the 1977 opinion, however, the Office noted that the potential ethical and policy problems of each
assignment should be examined carefully by appropriate Department officials, _ _

We note, however, that a nonreimbursable congressional detail raises sufficiently serious legal questions that,
as a general matter, they should not be authorized. One possible prohibition to such details is the %eneral rule of ap-
propriations law that prohibits the use of an agency’s a;g)roprianons for unauthorized purposes. This principle, the
so-called “purpose requirement,” emanates from 31 U.S C. § 1301(53, which provides that “[appropriations shall
be applied only to the objects for which the af ropriations were made except as otherwise provided by law.” The
Comptroller General has interpreted section 1301(a) to restrict the use of appropriated funds by executive branch
agencies to compensate their employees who are detailed to congressional committees absent specific statutory au-
thority for such use, stating that it “*must appear that the work of the committee to which the detail or loan of the
employee is made will actually aid the agency in the accomplishment of a purpose for which its appropriation was
made such as by obviating the necessity for the gerformance by such agency of the same or similar work.™” 64
Comp. Gen 370, 379 (1985) (quoting 21 Comp Gen. 1055, 1057-58 (1942))
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I1. Separation of Powers

We turn next to the question of whether details of Department personnel to
congressional committees violate the constitutional principle of separation of
powers. The United States Supreme Court has consistently reaffirmed the im-
portance in our constitutional scheme of the separation of governmental gowers
Into the three coordinate branches. See e.7%,Bowsher v. Synar, 478 U.S. 714,725
(1986%; Buckley v. Valeo, 424 U S. 1(1976). In arecent opinion, Morrison v. Ol-
son, 487 U.S. 654 d(19882(, the Court once again recognized thatthe_sys_tem of sep-
arated powers ana checks and balances established in the Constitdtion was re-
garded by the Framers as “a self-executing safeguard against the encroachment
Or aggrandizement of one branch at the expense of the dther.™ Id. at 693 (quot-
!n% Uckley v. Valeo, 424 U.S. at 122). The Court, however, also pointed out that
it as never held that the Constitution requires that the three branches of gov-
ernment operate with absolute independence of one another. 1d. at 693-94 %cn-
ing Unitea States v. Nixon, 418 U.S. 683, 707 (1974)). , ,

Article 11, Section 1 vests the executive power in the President of the United
States. The Presidents Article I1, Section 3 duty to “take Care that the laws Farg]
faithfully executed” recognizes the President’s authority to exert “general ad-
ministrative control over fhose executing the laws.” Myers v. United States, 272
U.S. 52,164 ‘1926). The pertinent issue in the instant case is whether the Presi-
dent’s abl|lt?/. 0 supervise his subordinates in the performance of their executive
branch functions is unconstltutlonall_%lmpalred by the congressional details. See
Morrison V. Olson, 487 US, at 670—/. , , ,

It is our view that although the detailed #oersonnel_ nominally remain executive
branch “employees” during the course of the details, they may not, consistent
with constitytional requirements, serve as “officers” performing executive branch
functions within the contemglatlon of Article II. See generally Buckley v. Valeo,
424 U.S. 1, 126, 140-41 (1976). As a factual matter, none of the proposed de-
tails would appear to transgress this principle. In particular, we are advised that
the functions to be performed by the detailed personnel are primarily of an adyi-
sory.or research nature. Forexample, as we understand it, the purpose of the P_rlor
detail of an FBI Special Agent to the Permanent Subcommittee on Investigations
of the Senate Committee on Governmental Affairs was to provide to the Sub-
committee substantive expertise on organized crime operations and investigative
techniques. Under the proposed extension of this detail, the Special Agent will

3(... continued)

The Comptroller General is an officerof the legislative branch, Bowsher v Synar, 478 U S. 714,727-32(1986),
and, historically, the executive branch has not considered itself bound by the Comptroller Generals legal opinions
if they conflict with the legal opinions of the Attorney General or of this Office However, we find that in the in-
stant case the Comptroller General’s construction of relevant appropriations law is not adverse to our reading of
the law. Based on our interpretation of the purpose requirement, we believe that there is a serious question as to
whether a Department law enforcement agency reasonably could claim that it is within the agency’s mission or pur-
pose to work for committees within the legislative branch.
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continue to assist the Subcommitteg in fulfilling its mandate, which requires con-
ductmg an in-depth analysis oftraditional organized crime methods. Anotherpro-
Posed etail would have involved sending aDEA Special Agent to the House Se-
ect Committee on Narcotics Abuse and Control to assist the Committee in
evaluating the drug enforcement program and work of the DEA. _

The functions described above appear to be of a fact-finding or advisory na-
ture performed on behalf of congressional committees charged with overs_lg?ht of
federal law enforcement efforts and, as such, do not constitute the “exerciste of]
significant authority pursuant to the laws of the United States,” Buck_le%/ V. Va-
leo, 424 U.S. at 1264 Nor are they of a [aw enforcement character which would
require that they be performed or Supervised by Avrticle 11 officers.5Accordingly,
the fact that the detailed employees are supervised. by legislative branch person-
nel does not contravene the Constitution and infringe upon the President’s su-
perws,or_Y, authority over the executive branch in the exercise of its Article I1 re-
sponsibilities, as ong as employees are performing only non-law enforcement,
advisory functions,6 _ _

Even when confined to non-law enforcement and advisory functions, however,
we believe that details of executive branch employees to the legislative branch
raise substantial separation of powers concers. In‘our system of separated pow-
ers, the legislative and executive branches often have conflicting interests and
thus a detailed employee may be put in the difficult position of choosing hetween
serving the interests of the éxecutive branch and those of the legislative branch.
For instance, we note that one DEA agent has been detailed to aid in the evalu-
ation of DEA programs, presumably with a view toward legislation. This surely
exacerbates the well-known tension between the executive branch’s interest in
havm% administrative flexibility in managing its programs and the legislative
branch’s interest in |mPosmg more detailed requirements on such management.
It seems doubtful that the agent can faithfully defend the interests of the execu-
tive branch in such matters when he has been specially detailed to do the leg-
islative branch’s bidding.

4 Indeed, assuming that the tasks in which the detailed personnel are assistingf the legislative branch are within
the legitimate scope of the legislative branch's responsibilities, it necessarily follows that such tasks may be per-
formed by persons other than officers of the United States. Members of Congress can perform all legitimate leg-
islative functions and yet are not officers of the United States.

5 For example, thefunctions at issue do not involve investigation of alleged violation of the federal criminal
laws for the purpose of presenting cases to federal prosecutors or making arrests for such violations. Such federal
law enforcement functions are properly executed by appropriate personnel within the executive branch and could
not be performed by an employee detailed to the legislative branch and outside meaningful executive branch su-

ervision.

F 6This is not to say that it would never be legal for detailed Department employees to conduct investigatory work
for the committee. Historically, Congress has exercised investigatory power independent of the executive branch’s
authority to execute the laws. Provided the investigative work of a pertinent congressional committee constitutes a
legitimate legislative function, participation of a detailed Department of Justice employee in such an investigation
would not violate the Constitution. We note, however, that an investigatory assignment during a congressional de-
tail may exacerbate the separation of powers and ethical considerations discussed here because ofthe potential over-
IaF between investigatory work performed by Congress and the Dei)artme_nt's mye_sngator)( work on the same or a
related matter. To avoid such conflicts, DeFartment officials should avoid detaﬂmgi employees to congressional
committees when the committee work involves activities that may interfere or overlap with the Department’s in-
vestigatory efforts.
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Beyond this general conflict, there is the specific problem of preserving the
confidentiality 0f executive branch information. In the course of his work in the
executive branch a law enforcement agent has access to privileged information
such as information reIatmgitp open law enforcement files, national security, and
the deliberative process within the executive branch. Placing such an employee
in a position in which his work will be related to his former duties in the execu-
tive branch, but in which he will be under the daily supervision of legislative
branch officials, obviously creates risks that such information may be improp-
erly or inadvertently shared with the legislative branch.

/1]. Ethical Considerations

Any requests for such details should also be examined for potential conflicts
of intérest under applicable professional cqdes of ethics. In the 1977 o?lnlon dis-
cussing the legality and propriety of detailin DePartment of Justice attorneys to
congressional committees, we noted that such details may raise potential etfical
problems under such codes. Forexample, a Department attorney on congressional
detail might rely on information he had received in confidence while working at
the Department, implicating Canon 4 of the American Bar Association Madel
Code of Professional Responsibility, which provides that “[a] lawyer should pre-
serve the confidences and secrets of a client.”7 _

Although federal law enforcement agents are not gmded by a formal code of
ethics similar to the American Bar Association’s Code of Professional Respon-
sibility, the potential for conflict of interest addressed in our 1977 opinion re-
garding the detail of Department attorneys could pose similar problems with re-
spect to detailed law enforcement agents. A particularly embarrassing problem
could arise if a congressional committee sponsorm? the Department Getail was
con5|der|ng[ or advancing legislation that the Depariment opposed.

In order to reduce the possibility of any conflicts of interest arising from con-
?ressmnal details of Department emf)lo ees, we recommend that each propogal

or such a detail be examined closely for potential conflicts. This examination
should involve a close review of the pertinent committee’s official mandate. In
addition, the committee should be asked to provide a specific description of the
work that the agent would be handling while on the detail. Finally, to avoid an
questions concéming their proper roles, a?ents should be reminded, prior to start-
ing their details, that althoufqh they continue to be Department of Justice em-
plp%,ees during the course of the detail, their new employer is a separate entity
within another branch of government that does not have access as a matter of
course to Department of Justice information, files, and documents.

7 Inthe 1977 opinion, we also observed that because the attorney theoretically would be retuming to the De-
partment at the conclusion of the detail, it is reasonable that he would, while working for the committee, tend to
advance positions taken by the Department if the occasion arose. Because the attorney might not be able to ade-
quately represent the interests of both the Department and the subcommittee, Canon 7 of the Model Code of Pro-
fessional Responsibility could be implicated. 1 Op. 0.L.C. at 108-09 Canon 7 slates that “[a] lawyer should rep-
resent a client zealously within the bounds of the law.”

188



Conclusion

We conclude that the details of Department personnel to congressional com-
mittees described above are statutonIY authorized provided the agreements are
reimbursable.. We also conclude that the arrangements as pro_?osed do not vio-
late the principle of separation of powers as long as the details are advisory in
nature and involve functions not required by the Constitution to be performed by
an “officer” of the United States. Nonetheless, hecause of the substantial polic
and ethical concerns such details raise, we believe the Department should con-
sider areimbursable detail only after a careful examination of the functions to be
performed and consideration of the conflicts likely to arise. Accordingly, the De-
partment should accede to a request for an assignment to a congressional com-
mittee only when the assu?nment may be performed by a Person other than an
“officer” of the United States and when there are particularly compelling policy
reasons for the assignment that outvvelgh the concerns raised here, Moreover,
should a detail be authorized, the Department should emphasize to detailed per-
sonnel the nature of their ethical responsibilities as Department of Justice em-
pI,cR/ees, which exist notwithstanding their assignments to congressional com-
mitlees.

Douglas W. Kmiec

Actin%A_ssistantAttorney General
ffice of Legal Counsel
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Department of Housing and Urban Development Restrictions on
Grants to Religious Organlzsatlo_ns That Provide Secular Social
ervices

The Establishment Clause of the Constitution does not require the Department of Housing and Ur-
ban Deyelqpmen;todenygrantsto religious organizations that engage in religion-based em |QF-
ment discrimination or to deny grants for rehabilitation, reconstruction, or construction of facili-
ties that are owned by religious organizations.

Departmentof Housing and Urban Development prohibition on use of grant funds for religious coun-
seling or use of grant funds to provide services in a facility in which sectarian or religious sym-
bols are displayed is not more restrictive than the Establishment Clause requires.

September 14, 1988

Memorandum O pinion for the Assistant Attorney General,
Civil Rights Division

Introduction and Summary

‘This memorandum responds to your request for our opinion on whether cer-
tain re?,ulathns of the Department of Housing and Urban Development restrict
the par |C|Bat|on ofreligious organizations in thie Community Development Block
Grant (“CDBG”) and Emergenc SheIt_erGrantpro%(amstoa%eater,degreethan
Is required by the Constitution, According to Mike Antonovich, Chairman of the
Board of Supervisors of Los Angeles Caunty, these regulations are keeping the
Salvation Army from obtaining a Community Development Block Grant to"pro-
vide emergency shelter and food to the honieless. In'a memorandum (“Memo-
randum”?_su,bmltted to you last November, Frank Atkinson suggested that HUD’s
banonre |gi|ous counseling exceeds Establishment Clause requirements and may
trans%ress he Free Exercise Clause. The Memorandum therefore recommended
that the Legal and Regulatory Policy Working Group develop an administration
policy to enable religious organizations to participate in the delivery of govern-
Eent-%ssmt?d social services to the maximum extent permissible under the First

mendment,

The restrictions to which the Salvation Army objects are generally not em-
bodied in formal rules, but rather are_ contained in an addendum that HUD re-
quires as Part of its grant agreement with religious organizations. The addendum
states that the grantee a?rees (l%no_t to discriminate against any employee or ap-
plicant for employment on the basis of religion in connection’with the program
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receiving the grant,1(2) not to discriminate on the basis of religion in the provi-
sion of funded services, (3) not to provide any religious instruction or counsel-
ing in connection with the program?, and (4) iot to tisplay any sectarian o reli-
gious symbols or decorations in any portion of the facili ¥ used to conduct the
program. The addendum further provides that no feceral Tunds may be used to
construct, rehabilitate, or restore ang_ facility owned b}é a religious organization,
except that “minor repairs” that are directly Telated to the provision of public ser-
vices and that constitute in dollar terms only a minor portion of the federal grant
mag be made to a facility used exclusively for non-religious purposes. _
For the reasons stated below, we believe that HUD’s addendum interferes with
religious organizations’ ability to participate in the CDBG progra_m In several re-
sépects_ not mandated by the Establishment Clause, First, we Delieve neither the
onstitution nor the applicable statutes require religious organizations to refrain
from discrimination on the hasis of religion in emplo¥ment as acondition of their
receipt of funds under the Community” Developmerit Block Grant pro?ram. We
also believe that the restriction on the' use of federal funds to construct, rehabil-
itate, or restore facilities owned by relj%lous organizations is more severe than
current jurisprudence under the Establishment Clause requires. So long as reli-
gious organizations agree to dedicate facilities constructed, rehabilitated or
restored with feceral funds to secular purposes in perpetuity, the strictures man-
dated by Establishment Clause jurisprudence are satisfied. rfmally, the prohibi-
tions 0 re|IHIOUS Instruction or_counsellng and religious symbols are acceptable
s0 long as they are reasonably interpreted in light of the facts of each case. See
infra note 17 and accompanying text. _ _

_ After analyzing these restriCtions under current Establishment Clause ju-
rlsgrudence we review the Supreme Courts recent decision inBowen v. Kendrick
487 U.S. 589 (1988) and discuss its general implications for the participation of
religious organizations in secular social welfare programs.

Analysis

A. Amos Case and HUD's Restrictions Prohibiting Discrimination in
Employment

In Corporation ofthe Presidin%Bisho ofthe Church of Jesus Christ ofLat-
ter-Day Saints v. Amos, 438 U.S. 327 (1987), the Supreme Court upheld against

L1n addition to this provision of the addendum, HUD’s formal regulations for the Community Development
Block Grants program require grantees “to document the actions undertaken to assure that no person, on the ground
of race, color, national origin, religion, or sex, has been excluded from participation in, denied the benefits of, or
otherwise subjected to discrimination under any activity funded under this part.” 24 C.F R. §570.900(c)gl) (1988);
see also 49 Fed. Reg. 43,852, 43,899 (1984) (to be codified at 24 C F.R. §5_70.904ga)) (proposed Oct, 31, 1984).

2The HUD addendum provides that the grantee “agrees that, in connection with such public services!] ... it
will provide no religious instruction or counseling, conduct no religious worship or services, engage in no religious
proselytizing, and exert no other religious influence in the provision of such public services.*
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an Establishment Clause challenge an exemption from title VII’shan on rellglous
discrimination in employment for “a rellglous corporation, assqciation, educa-
tional institution, or society with respect {o the employment of individuals of a
particular religion to perform work connected with the carrying on by such cor-
goratlon, association, educational institution, or society of its activities.” Id. at
30nl Speuflcal}lé/, the Court held that exemption satisfied the three-ﬁart test
setoutin Lemon v. Kurtzman, 403 U.S. 602 (1971), for determining whether gov-
ernment assistance to religion ispermissible under the Establishment Clause. The
Court held that the law Fassed muster under the first prong of the Lemon test,
which requires that legislation serve a secular purpose, because its purpose was
to limit governmentalinterference with the exercise of religion. 1d. at 335-36.
The Court held that the exemptlon did not have the primary purPose of advanc-
mgi religion, and thus passed the second F,ron,g of the Lemon test, because it did
not increase the capa_cn%{ of religious institutions to propagate their religion be-
gond that which the institutions possessed prior to enactment of title VII. Id. at
31 Fmal!;/, the Court concluded that the statute did not impermissibly entangle
church and state, the third prong of the Lemon test, because it effected a com-
plete separation between churches and title VI, Id. at 339. o
Amos establishes that the Constitution permits an exemption for religious or-
ganizations from an otherwise generally applicable prohibition on religiqus dis-
crimination in employment and therefore suggests that HUD is not constitution-
ally obligated to require grantees to refrain from religious discrimination inhiring.
Amas, however, does ngt conclusively resolve the issue of whether HUD’s reg-
ulation prohibiting religious discrimiriation in employment s required by the Es-
tablishment Clause, because Amos does not address whether an organization that
practices rell(Iuous discrimination in employment is a “pervasively sectarian” in-
stitution and therefore more likely to be ineligible to receive government finan-
cial assistance under current Supreme Court caselaw.3 Although we have found

3 We do not believe that Amos itself implies that there is an identity between the class of institutions that are
characterized as “pervasively sectarian” under the Establishment Clause and those that qualify for the exemption.
The exemption at issue in Amos applied to “a religious corporation, association, educational institution, or society
with respect to the employment ot individuals of a particular religion to perform work connected with the cawing
on by such corporation, association, educational institution, or societe/ of its activities " 42 U.S.C. § 2000e-I. Noth-
ing in the language of the statute suggests that the exemption is available only to those religious organizations that
are characterized “pervasively sectarian” as a matter of constitutional jurisprudence. See, e.g., Huntv McNair, 4 13
US 734, 743 (1973) (referrm? to “pervasively sectarian” institutions as those “in which religion is so pervasive
that a substantial portion of its functions are subsumed in the religious mission”). Indeed, since the only institutions
that have actually been held to be “pervasively sectarian” are parochial schools, equating “religious™ with “perva-
sively sectarian” would appear substantially to narrow the scope of the exemption.

The facts of the Amos case itself indicate that the exem?tion is available to religious organizations that are
not “pervasively sectarian.” The individual whose case was before the Supreme Court was employed as a building
engineer at the Deseret Gymnasium, a non-profit facility operated by the Mormon Church 183 U S. at 330. The
district court had specifically found that “there is nothing in the running or purpose of Deseret that suggests that it
was intended to spread or teach the religious beliefs and doctrine and practices of sacred ritual of the Mormon
Church or that it was intended to be an integral part of church administration. Rather, its primary function is to pro-
vide facilities for physical exercise and athletic games. Deseret is open to the public for annual membership fees
or for dailg or series admission fees."Amos v Corporation ofthe Presiding Bish(ﬁ) ofthe Church ofJesus Christ
ofLatter-Day Saints, 594 F. Supp. 79, 800-01 (D Utah 1984) (footnotes omitted), modified, 618 F Supp. 1013
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no case in which this question is squarely presented, we believe the fact that an
organization practices religious discrimination in hiring does not preclude %ov-
eriment financial assistanCe in @ manner otherwise compatible with the Estab-
lishment Clause. =~ . _ S
There is no precise definition of a “pervasively sectarian” institution. In Hunt
v, NcNair, 413 U.S. 734 (19732, the Court referred to institutions “in which reli-
gion is so pervasive that a substantial portion of its functions are subsumed in the
religious mission.” Id. at 743, In Roemer v. Maryland Public Works Board, 426
U.S. 736 (1976), the Court defined a “pervasively sectarian” institution some-
what tautologically as an institution “so. permeatéd bg religion that the secular
side cannot be separated from the sectarian.” Id. at 759.4
In practice, the concePt of the “pervasively sectarian” institution has heen aF-
P|Ied only in the context of aid to church-related schools. Courts have generally
ound that church-related elementary and secondary schools are “pervasively sec-
tarian,” while most post-secondar)( institutions have been deemed sufficiently
secular to permit government assistance. In makmg these determinations, courfs
have looked at a variety of factors, including the eﬁree of control by religious
organizations, whether the schaol or its curriculum Ras the purpose of teaching
and pro_mqtln% aparticular religious faith, whether there are religious restrictions
on admission to the school, whether there are required courses in theolagy or re-
ligious doctrine, whether Partlmpatlon In religious, exercises is required, and
whether the school is an integral part of the sponsoring organization’s religious
mission.5 In particular, two appellate courts have considered restrictions orpref-

3(... continued)

(D. Utah 1985?, rev’d, 483 U.S. 327 (1987). The Supreme Court never disputed these findings of the district court
Indeed, the only reference in the majority opinion to the religiosity of the Deseret Gymnasium was a quotation from
the Dedicatory Prayer offered at the opening of the facility *[may] all who assemble here, and who come for the
benefit of their health, and for pha/sical blessings, may feel that th%/ are in a house dedicated to the Lord.” 483 U.S.
at 337. Based on the evidence adduced by the Supreme Court, the Deseret Gymnasium does not appear to be a “per-
vasively sectarian” institution under Establishment CIauseju_risFrudence o _
41n addition to the lack of a precise definition of “pervasively sectarian” institution, members of the Court dif-
fer with respect to the si(};nificance of such a determination For example, Justice Kennedy, in his concurring opin-
ion in Bowen for himself and Justice Scalia, indicates some skepticism about the utility of the “pervasively sectar-
ian” concept. “The question in an as-aprIied challenge is not whether the entity is of a religious character, but how
it spends its grant.” 487 U.S. at 624-25. The separate concurrence of Justice O'Connor as well suggests that the
%ropermquuy is whether an?/ public funds have been used to promote religion 487 U.S. at 622. Even Justices
lackmun, Brennan, Marshall, and Stevens in dissent in Bowen indicated that “the Constitution does not prohibit
the government from supporting secular social-welfare services solely because they are provided by a religiously
affiliated oré;amzatlon " 487 U.S. at 640 Significantly for the matter under review, the dissent stated “[t]here is a
very real and important difference between running a soup kitchen orahospital, and counseling pregnanttee_na?ers !
[d. at 641. Thus, the dissent suggests the importance ofevaluann? the substantive nature of the use of public funds.
Confusingly, the dissent also Indicated that the label “pervasively sectarian” may serve in some cases as a prox
fora more detailed analysis of the institution, the nature of the aid, and the manner in which the aid may be used.
Id at 633, see also Roemer v Maryland Pub. Works Bd , 426 U S. 736, 758 gl976_). _
5See, e gFelton f Secretary, United States Dep't ofEduc., 739 F 2d 48 (2d Cir. 1984), affd sub nom. Aguilar
v. Felton, 473 U.S. 402 (1985).
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,erep,%ets, in %lrlng as one factor that may be indicative ofa “pervasively sectarian”
Institution.

We do not believe, however, that these cases establish that any organization
providing sqcial services that limits em&loyment opportunities to adherents of a
single faith is “pervasively sectarian.” Again, the only entities which have been
found bF the courts to he “pervasively sectarian” are”parochial schools. In con-
trast, re |%|_o,usly affiliated colleges—even those that grant preference in admis-
sions or Niring”to members of the sponsoring faith—have \Eenerall not been
deemed pervasively sectarian. See Roemer v. Maryland Pub. Works Bd., 426 U.S.
736 (1976); Huntv. McNair, 413 U.S. 734 (1973): Tilton V. Richardson, 403 U.S,
672 (1971). Moreover, even those members of the Court more apt to find an in-
stitution to be pervasweI){ sectarian have indicated that the Establishment Clause
P.OSES fewer obstacles to the involvement of religious organizations when the ac-
IVity is not aimed at the “sha mg [of] belief and changing behavior,” but “neu-
trally dispensing medication, Tood Or Shelter.”7 We therefore believe that the few
Cases ascribin mﬁmflcance to discrimination_ in hiring by parochial schools in
determining whether such schools are “pervasively sectarian” are of limited rel-
evance whén applied to the subject under review. o

Nor does any statute_require HUD to prohibit CDBG grantees from limitin
employment onortunmes onthe basis of religion. The stafute creatln? the CDB
Ero'%ram title 1'of the Housing and. Community Develozpment Act of 1974, Pub.

- No. 93-383, 83 Stat. 633 (%Odlfle_d as amended at 42 U.S.C. §§ 5301-5320),
does not require prohibition of religious discrimination in employment.9 More-

6 The Second Circuit held that parochial schools receiving title 1assistance were “pervasively sectarian” be-
cause, inter alia, they were part of a “system in which religious considerations play a key role in the selection of
students and teachers, and which has as its substantial purpose the inculcation of religious values.” Felton v. Sec-
retarg, United States Dep’t ofEduc., 739F 2d 48,68 (2d Cir 1984), affdsub nom. Aguilar v Felton, 473 U.S. 402
(1985); see also Cuesnangle v. Ramos, 713 F.2d 881, 883 (1st Cir. 1983) (attributes of a “pervasively sectarian”
institution include religion-based admission policies). o

7Bowen v. Kendrick, 487 U S. 641 (1988? (Blackmun, J., dissenting)

8The Memorandum for JohnJ Knapp, General Counsel, Department of Housing and Urban Development, from
Theodore B. Olson, Assistant Attomey General, Office of Legal Counsel (July 1, 1983) (“Olson Memorandum”)
which stated that “[A]n institution that grants preferences to members of a particular creed would by definition be
a pervasively sectarian organization,” Olson Memorandum at 19, is not to the contrary. That comment was made
in'the context of religious discrimination among potential beneficiaries of government-funded social service pro-
grams. While that comment may at some point require re-examination, we need not here reach the constitutional
issue of whether discrimination among beneficianes makes an institution “pervasively sectarian,” because, s dis-
cussed below, the statute creating the CDBG program prohibits religious discrimination in the provision of ser-
vices. See infra note 10.

9 Section 109 of the 1974 Act (42 U.S.C. §5309) provides that “[n]o person in the United States shall on the
ground of race, color, national origin, or sex be excluded from participation in, be denied the benefits of, or be sub-
Jected to discrimination under any program or activity funded in whole or in part with funds made available under
this chapter,” but does not forbid religious discnmination Section 104(?}(23 of the Act (42 US.C §5304%})(2))
further requires (?rante_es to certify that their grants “will be conducted and administered in conformity with Public
Law 88-352 and Public Law 90-284 " Public Law No. 88-352 is the Civil Rights Act of 1964, 78 Stat 241 (cod-
ified as amended at 28 U S.C. § 1447, 42 U.S.C. §§ 1971, 1975a-1975d, 2000a-2000h-6), and Public Law No.
90-284 is the Civil Rights Act of 1968, 82 Stat. 73 (codified as amended in scattered sections of 18 U.S.C., 42
U.S|C ,25U.S.C. §8 1301-1341, 28 U.S.C. § 1360 note). No provision of the latter act relates to discrimination in
employment.
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over, although title VI of the Civil Rights Act of 1964 contains a general prohi-

bition of discrimination in federally assisted programs, on.the ground of race,

ﬁotlnotr' dorjéwatlonal origin, 42 U.S.C. 32000d, religious discrimination is not pro-
ibited.

. The only other arguably relevant provisign of the 1964 Act is title I, the pub-
lic accommodations provision, which provides that “[a]ll persons shall b enti-
tled to the full and equal enjoyment of the goods, services, facilities, privileges,
a_dvan_tagze_s, and accommodations of any place of public accommodation, as de-
fined inthis section, without discrimination ors%regatlon on the ground of race,
color, religion, or national origin.” 42 U.S.C. § 200 a&a). Although barring reli-
gious discrimination by places of public accommodation, this séction does not
apply to the employment practices of such establishments but only to their pro-
vision of services, Accordingly, it appears that the Housing and Community De-
velopment Act of 1974, whose certification provision incorporates by reference
the Civil Rights Acts of 1964 and 1968, does not require religious organizations
to refrain from religious discrimination in employment in connection with ac-
tivities funded undér the Act.11 o _ _

We therefore conclude that the Constitution not only permits the granting of
an exemption to religious organizations from otherwise applicable prohibitions
on religious discrimination in employment, but also that it permits government
financial assistance to the organizations so exempted, 12The act creating the block
grant program does not require a prohibition on religious discriminafion.in hir-
ing. Sincé HUDs regulations flatly prohibit this form of religious discrimination
by grantees, they are more restrictive than required by law.

B. HUD’s Restrictions Prohibiting Rehabilitation, Restoration and
Construction Fundsfor Religious Organizations

The HUD regulations that P[Ohlblt use of federal funds to construct, rehabili-
tate, or restore any facility that is owned by a religious organization are also more
restrictive than is constitutionally reclmred. It is"clear that there is no per se ex-
clusion of religious institutions from the receipt of government aid under certain
circumstances. As the Court has stated, “‘[r]ellglou,s Institutions need not be quar-
antined from public benefits that are neutrally ‘available to all.” Roemer v. Mary-
land Pub. Works Bd., 426 U.S. 736, 746 (1976).

10Title VIl of the 1964 Act does forbid discrimination, including religious discrimination, in employment, but
also contains the exemption for reltgious organizations upheld in Amos. 42 U.S.C. § 2000e~|

_ 1LThe same is not true of religious discrimination in the provision of funded social services. Title Il of the Civil
Rights Act of 1964, as indicated in the text, prohibits religious discrimination in places of public accommodation.
Shelters appear to be places of public accommodation under the statute, since they constitute an “inn, hotel, motel,
or other establishment which provides lodging to transient %uests.” 42U S.C. §2000a(b)(1). Other types of social
service facilities may or may not fail under the statutory definition of places of public accommodation. _

21Itis also clear that mere receipt of government financial assistance will not transform the religious orgamza-

tion into a state actor subject to constitutional prohibitions on religious discnmination. Rendell-Baker v Kohn, 457
U.S. 830 51982) (fact that public funds constituted between 90 and 99 percent of private school’s budget did not
satisfy under color of law requirement of 42 U.S.C. § 1983)\ see also Blum v Yaretsky, 457 U.S. 991 (1982);/acjt-
son v" Metropolitan Edison Co., 419 U S 345, 350-53 (1974).
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Whilg the Court’s recent decision in Bowen casts some doubt on the breadth
or significance of the label “pervasively sectarian,” 13the Court has in the past
distinguished hetween those religious institutions that are “pervasively Sectar-
lan” and those that are not. hGovernment assistance to a “pervasively sectarian”
religious institution has been enerallg thought to have the grlmary effect of ad-
vancing religion, Hunt v. McNair, 413 U.S."734, 743 (1973), and therefore fall
the second prong of the Lemon test. However, as discussed above, not all reli-

lous institutions are “pervasively sectarian,” and the Court has sustained direct

Inancial assistance to church-affiliated organizations, provided the three-part
Lemon test is satisfied. Roemer v. Maryland Pub. Works Bd., 426 U.S. 736 (1976)

aid to church-affiliated coIIege)i Hunt v. McNair, 413 U.S. 734 (1973) (Zsameg;

ilton v. Richardson, 403 U.S.6 2((11971) (same); Bradfield v. Roberts, 175 U.
291 (1899) (aid to hospital operated by [E|I_%I_O_US ordler). _

_ The seminal modem case on the permissibility of government assistance to re-
ligious institutions qua institutions is Tilton v. Richardson, 403 U.S, 672 (1971),
Earlier cases such as Everson v. Board ofEduc., 330 U.S. 1_?19_47), and Board
ofEduc. v. Allen, 392 U.S. 236 (1968), had upheld the constitutionality of pub-
lic assistance in the context of parochial schools on the theory that the aid went
to the students, not to the schools themselves. “The State coritributes no money
to the schools. It does not support them. Its qulslatlon, as ap,ﬁ)lled, does no more
than provide a general program fo help parenits get their children, regardless of
their religion, safely and expeditiously to and from accredited schools.” Everson
v.BoardofEduc,, 330 U.S. at 18. “[N]o funds or boaks are furnished to parochial
schools, and the financial benefit is to parents and children, not to schools.” Board
ofEduc. v. Allen, 392 U.S. at 243-44. Tilton is the first modem case to permit
direct financial assistance to religious institutions,’5 _

~InTilton the Sugreme Court upheld the constitutionality of awarding construc-
tion grants under the federal Higher Education Facilities Act of 1963 to church-re-
|ated colleges and universities. The Actestablished aprogram, administered by the
Commissioner of Education, to provide grants and loans to institutions of higher
education forthe construction ofacademic facilities. The Actspecifically excluded

13See supra note 5

14This Office has already repudiated any inference from the Olson Memorandum that organizations such as the
Salvation Army, B nai B rith, and the Young Men’s Christian Association are “pervasively sectarian.” See Letter
for Stuart C. Sloame, Deputy General Counsel, Department of Housing and Urban Development, from Douglas W.
Kmiec, Deputy Assistant Attorney General, Office of Legal Counsel %Dec. l, 1986?1(“Km|ec letter”), reprinted in
HUD's Proposed Regulations Denyirg Funds to Religious Groupsfor Sheltering the Homeless Hearings Before
a Subcomm- of the House Comm, on Government Operations, 100th Cong., Ist Sess. 111-12 (1987).

55 An intermediate case bridging the student benefit cases and the direct aid cases is Walz v. Tax Comm'n, 397
U.S 664 (1970) There the Court sustained the constitutionality of a property tax exemEti_on for property owned by
religious organizations. Although a tax exemption is the economic equivalent of a subsidy, as die Court has rec-
ognized in other contexts, see Regan v. Taxation With Representation of Washington, 461 US. 540, 544
(1983)(“Both tax exemptions and tax deductibility are a form of subsidy that is administered through the tax sys-
tem. A tax exemption has much the same effect as a cash grant to the organization of the amount of tax it would
have to pay on its income.”), the Court in Walz clearly distinguished tax exemptions from subsidies for purposes
of legal analysis “The grant of a tax exemption is not sponsorship since the government does not transfer gart of
its revenue to churches but simply abstains from demanding that the church support the state.” 397 U.S at 675.
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from eligibility for federal financing, however, “any facility used or to be used for
sectarian instruction or as aplace for religious worship.”

The Caurt found that the Act clearly had a legitimate secular purpose, namely
encouraging and assisting colleges and universities to expand oPportumtles for
h;Pher education. A more difficult ciuestlon was whether the Act, despite its le-
?I Imate secular objective, nevertheless had the primary effect of advancing re-
igion. The Court noted that “[TJhe S_ImPHStI_C argument that every form of fi-
nancial aid to church-s;f).onsore activi IV violates the Religion Clauses was
rejected Iongago inBradfield v. Roberts, 175U.S. 291 (1899)." Tilton v. Richard-
son, 403 U.S. 672, 679 (1971), The Court then proceeded t0 examine the use of
federal assistance by the recipient institutions to determine whether the program
had the effect of advancing rellglon.

The Court found that the Act “was carefully drafted to ensure that the feder-
ally subsidized facilities would be devoted to the secular and not the religious
function” of the ?rantee. |d. at 679. The colleges whose grants were before the
Court had scrupulously observed these restrictions and présented uncontradicted
evidence that “there had been no rehq;o_us services or worship in the federally fi-
nanced facilities, that there are no religious symbols ... in or on them, and that
they had been used solely for nonrellgflous purposes.” 1d. at 680. On this basis
the Court concluded that the federally funded buildings were “indistinguishable
from a typical state university facility.” Id. ,

Moreover, the Court found that, Unlike eIementarP( and secondary parochial
schools, religious indoctrination was not a substantial purpoge or-activity of
church-related colleges. Id. at 680, 681. Accordingly. “there is less likelihood
than in primary and Secondary schools that religion Will permeate the area of sec-
ular education.” Id. at 687. That intum “reduces the risk that government aid will
In fact serve to support re|l_ﬂIOUS activities,” thereby diminishing the need for in-
tensive government surveillance and reducing to n acceptablé level the entan-

lement between government and rellglon. 1d.16 The Court therefore concluded
at the inclusion of church-related schools in the grant program did not violate
the Establishment Clause. _ _ .

Hunt V. McNair and Roemer v. Maryland Public Works Board involved similar
programs at the state level. At issue inHunt was a South Carolina statute that pro-
vided for the issuance, of revenue bonds by a state authority to finance facilities at
colleges and universities. The Court rejected a facial challénge to the participation
of chuirch-related coIIe?es in the %rogram for the same reasons set forth in Tilton.

In Roemer the Court upheld the Constitutionality of noncategorical grants to
church-related colleges, o Iongi,as the grants were not used for sectafian pur-
Foses. Justice Blackmun’s plurality opinion in Roemer is perhaps the most force-
ful statement of the propriety of allowing rellglo_us organizations to participate
In secular assistance programs. Recognizing the impossibility of ani/ “hermetic

separation” between church and state, Justice Blackmun noted that “[i]t long has

16 The Court also found that the Act did not violate the Free Exercise nghts of taxpayers who objected to the
grants to church-related schools 403 U'S at 689.
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been established . . . that the State may send a cleric, indeed even a clerical or-
der, to gerform awholly secular task.”Roemer v. Marﬁlland Pub. Works Bd., 426
U.S. 736, 746 (1976). The Court not only rejected the notion that “a religious
person, can never be in the State’s é)a%/ for a Secular purpose,” it suggested that
exclusion because of religion would itselfbe unconstitutional, 1d, at 746 & n.13.
Tilton, Hunt, and Roemer make it clear that a religious organization may partic-
pate in public programs of a secular nature on the'same hasis as nonsectarian or-

anizations. The determinative factor for Establishment Clause Rurposes_ IS not

g rellqlous nature of the facility’s owner hut the uses to which the facility is
put. So'long as a facility is used for secular purposes, and is per,manentIY dedi-
cated to those purposes, the Gonstitution permits governmental aid, even though
the facmal IS Owned b%/ a rell(fuous intitution. Roemer v. Maryland Pub. Works
Bd.,426 U.S, 736 (197 l Huntv, McNair, 413 U.S, 734 g1973f; Tilton v.Richard-
son, 403 U S. 672 (1971): Bradfield v. Roberts, 175 U.S. 291 (1899).7

I HUD itselfapﬁarently now recognizes “the vital and unique role religious organizations play in providing for
individuals in need of shelter and other public assistance.” 52 Fed. Reg. 38,864, 38,868 (1987) In its recently pro-
mulgated requlations for the Emergency Shelter Grants Program, HUD announced that federal funds can be used
to renovate buildings owned by reh?ious orPanizations if (1?the building or portion thereof that is to be improved
with HUD funds is leased to a wholly secular entity, (2) the HUD funds are provided solely to the secular lessee,
(3) the leased Premises are used exclusively for secular purposes and are available to all persons regardless of re-
ligion, (4) the lease payments do not exceed the fair market rent of the premises before the improvements are made,
(5) the portion of the cost of any improvements that also serve non-leased areas of the building is allocated to and
?md by the lessor, (6) the lessor agrees that, unless the lessee or another secular successor retain the leased Fremmes
or wholly secular purposes for at least the useful life of the improvements, the lessor will pay to the lessee an
amount equal to the residual value of the improvements, and (7) the lessee permits any payments for the residual
value of improvements to the State or local government agency that made the original grant, or to HUD in the case
ofadirectgrant. 52 Fed. Reg. 38,864, 38,870 (1987) (to be codified at 24 C.F.R. § 57 .21(b)(2)%.

We believe that the leasing arran%ement required by the regulations is not constitutionally necessary and
therefore should not be mandated by HUD. It is clear that religious organizations may participate on an equal foot-
ing with secular organizations in general assistance programs. The Supreme Court has recently reaffirmed this ?rin-
ciple, noting that “this Court has never held that religious institutions are disabled by the First Amendment from
participating m publicly sponsored social welfare Elro rams.” Bowen v. Kendrick, 487 U.S. 589, 608 (1988). Leas-
mF arrangements under the terms specified in the HUD regulations might enhance the acceptability, however, of a
religious organization running a homeless shelter under the EmergenC\é Shelter grant program within a highly sec-
tarian structure like a church building. The leasing provisions might be prudentially retained, therefore, but with
the qualification that they apply only where a religious organization wishes to utilize space within a highly sectar-
ian building of this variety.

This is not to state that such leasing arrangements are constitutionally required even in this context. Given
the Court's newly-expressed preference to review Establishment Clause challenges on an as-applied, rather than
facial, basis, and the suggestion bY even the dissenting members of the Court in Bowen v. Kendrick that “soup
kitchen”-Uke functions are more tolerably supplied by religious organizations, it may be that the Court would sus-
tain the operation of a publicI?/-funded emergency homeless shelter even, perhaps, in the Church proper, despite
the presence of permanentla/ affixed religious symbols therein, Frqvided the shelter was operated without religious
counseling or in a manner es!Ened toinculcate the views of religious faith. The willingness of the Court to accept
the use of such a facility will likely depend, however, on the severity of the particular emergency housing need and
the willingness of the church to demonstrate clearly that only secular assistance will be provided. The point is sim-
ply that the Court has indicated that Establishment Clause principles ought not be applied in a sweeping, mechan-
ical fashion. Moreover, wherea reC|p|entof£ubI|c funds has a(\fphed them ina manner inconsistent with the Clause,
6%9 appropriate remedy would require the Secretary to withdraw [grant approval for that recipient].” 487 U S. at

Despite the somewhat more %enerous attitude displayed by HUD’s shelter regulations, we are informed that
HUD still requires grantees under both the Community Development Block Grant and Emergency Shelter Grant
programs to execute the special addendum to the grant agreement.
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C. HUD’s Prohibitions on Religious Counseling and Religious Symbols

On its face, HUD's prohibition on religious counseling and religious symbols
would not appear to be more restrictive than required by the Establishment Clause.
The Supreme Court’s Establishment Clause cases presuppose that government
IS prowdmg secular assistance to be used for only secular purposes. ,

_Although it is clear beyond gerad\(enture that the government cannot subsi-
dize rellglou_s counseling by the Salvation Army, there isnothing precludln% HUD
from subsidizing the,Armr’s secular prograni for the homeless (food and shel-
ter) if it can be meaningfully and reasonably separated from the Army’s sectar-
ian program (religious counseling). Constitutional difficulty only ariseS when the
secular'component is inseparablé from the sectarian component to permit gov-
ernment assistance. _ N

Thus, as a constitutional matter the Salvation Army cannot undertake religious
counseling with public funds; however, it can accept public funds to provide food
and shelter. If the facility used for the shelter program was not constructed, ren-
ovated, or maintained with public funds, it is thedretically possible for a portion
of the facility to be used exclusively for the publicly-funded secular purpose of
food and shelter and another portion to be used for the non-publicly funded sec-
tarian purpose of rellﬁqlous counseling. Be¥ond this physical separation, HUD
need only ensure that the Army’s privately-funded religious activities are not of-
fered as part of its shelter program and that the shelter programis not used as a
device to involve the homeless in religious activities.18 Assuming these condi-
tions were met, the Salvation Army could hoth i)_ar,tlupatelr]thec_ BG or Emer-
g_elntcy ]ghelter Grant programs and fulfill its religious mission using a single fa-
cility.

D. Bowen V. Kendrick

The Supreme Court’s recent decision in Bowen V. Kendrick, 487 U.S. 598
(1988), upholding the part|C|Rat|on of religious organizations in federally funded
counseling programs under the Adolescent Family Life Act, Pub. L. No. 97-35,
tit. 1X, 95°Stat. 578 (codified as amended at 42 U.S.C. 88 300z to 300z-10), re-
confirms the analy(sls set forth above. Specifically, Kendrick makes it ¢lear that
religious organizations may partlmloate in Povernment-_fu_n_ded social welfare pro-
grams so long as they engage in only purely secular activities. Kendrick thus sup-

BThe Court’s recent decision in Bowen v. Kendrick indicates that outside of the parochial school context the
monitoring necessary to ensure this separation will not entail excessive entanglement between church and state.
487 U.S. at615-16.

19Moreover, we believe that HUD's addendum on religious counselin? may be construed to permit such use,
because if religious counseling is kept completely separate from the public ¥ funded services it is not “connected”
with those services within the meaning of the addendum. Of course, if the facility was constructed, renovated, or
maintained with public funds, then no religious activities could be Bermitted therein. However, it maY be permis-
sible to use public funds to construct, renovate or maintain a separable portion of the facility that would be perma-
nently and exclusively devoted to secular activities. HUD’s regulations for the Emergency Shelter Grant program
contemplate this possibility. See supra, note 17.
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ports our conclusion that the Salvation Army may receive federal funds for the
purpoge of sheltering the homeless. o
tissue inKendrick were grants awarded under the Adolescent Family Life Act

f“AFLA”) t0 re_hglous organizations for counselin teena%ers in the areas of ado-
escent premarital sexual Telations, pregnancy, and parenthood. The Court firmly
rejected the claim that the mere participation of religious organizations as grantees
under AFLA was unconstitutional. Relying on along line ot cases upholding gov-
ernment assistance to rellg,lo_us organizaions dating back to 1899, the Court dis-
avowed the notion that “religiousinstitutions are disabled by the First Amendment
from partlcgpatlnsq in Ub|IC|¥ sponsored social welfare programs.” Bowen V.
Kendrick, 487 U.S. 589,609 (1_9_88). So Ion?_as the assistance does not have the ef-
fect of advancing religion, religious institutions may participate in general social
welfare programs on an equal footing with secular organizations. -

The Court also dl_saqreed with theclaim that government fundln%of religious
organizations in activities, even though otherwise purely secular, that involved
fundamental matters of religious doCtrine created a “symbolic link” between
church and state that violated the Establishment Clause. Id. at 613. The Court
noted that acceptance of this argument would always preclude any aid to reli-
gious organizations. Id. at 613, = | _ _

Moreover, the Court squarely rejected the argument that funding such organi-
zations under AFLA may lead to an “excessive government entanglement with
religion” and thus violate the third prong of the Lemon test. Id. at 615. Noting
that this prong of the Lemon test had béen much criticized over the years, the
Court explained that cases that had found entanglement had involved aid to
parochial schools, which were “pervasively sectarian” and had “as a substantial
purpose the inculcation of religious valugs.” Id. at 616. In contrast, the Court
noted that there was no reason to assume that the religious or?anlzatlons eligible
for AFLA funds are pervasively sectarian and thus no reason to fear that the kind
of monitoring required will ledd to excessive entanglement, 1d. _
_ The Courf’s opinion in Kendrick thus stands for several important proposi-
tions. First, it makes clear that religious organizations r_na){ fully participate in
%\overnm_ent social programs even when these programs include moral teaching.

fortiori, religious og;amzatlons are eligible to participate in the provision of
government-subsidized care for the poor.”Second, the Court’s opinion seems to
signal a relaxation of the entanglement prong of the Lemon test. Unless the in-
stitutional context in which the rellgilous organization operates is so pervasively
sectarian as to be akin to a parochial school, the government will be permitted to
monitor religious organizations to assure that public money is spent in a consti-
tutional manner.2)

20 We believe that the Supreme Court’s conclusion with respect to excessive entanglement in Kendrick fatally
undermines the Olson Memorandum’s argument that, in order to avoid excessive entanglement, rehgmus organi-
zations could participate in the section 202 program only through separate, nonreligious entities The memoran-
dum reasoned that participation by religious organizations in the section 202 program would require a degree of
“administrative oversight [that] would necessarily involve an excessive government entanglement with religion.”
Olson Memorandum at 13,
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On the other hand, Kendrick did not address the degree to which and the means
by which organizations must keeP separate their religious activities from the ac-
tivities funded by the %overnmen . Because the Supreme Court decided only the
facial validity of the Statute, leaving the validity of the statute as applied t0 the
district courton remand, Kendrick provides littlé guidance on the issue of the de-
ﬁ{ee of separation required between the government-funded secular activities and

e privately funded sectarian activities of a religious grantee. It is clear, how-
ever, that at least some of the religious grantees did not maintain the_constitu-
tionally required separation between their religious mission and their secular
function under AFLA. The Government’s briefn Kendrick conceded that there
were “dega,rtures from proper constitutional principles in individual AFLA gro-
grams,” Brief for the Appellant at 40, Bowen V. Kendrick, 487 U.S. 589 (1988),
and the Court explicitly acknowledged that “the record contains evidence of spe-
cific incidents of impermissible behavior by AFLA grantees,” 487 U.S. at 620.2
Accordmglyé, Kendrick does not in any way establish that religious organizations
may use public funds in connection Wwith promotion of religious views or prac-
tices. The Supreme Court has ruled only that religious orgarizations may partic-
ipate on anequal basis in seculargovernmenta53|stance programs; Kendrick does
not suggest that the Court wouldl be amenable to relaxing the degree to which
these Organizations must Separate their religious functions from their govern-
ment-funided secular activities.

Conclusion

For the reasons set forth in this memorandum, we believe that HUD’s grant
prohibitions on _r_ell(ruous discrimination in emPonment and its limitation on
grants for rehabilitation, restoration or construction of facilities owned by reli-
gious organizations but devoted to secular purposes are not required by thé Con-
stitution. We do not believe that HUD’s addenaum prohibitions of religious coun-
seling and religious symbols are more restrictive than the Establishment Clause
requires so long as they are reasonably applied. Finally, the prohlbltlon,rel_atmq
to discrimination against program beneficiaries is consistent with constitutiona
and statutory requirements.

. Douglas W. Kmiec
Actln%A_ssmtantAttorney General
ffice of Legal Counsel

2(. .continued
(Kendrick is c?early to the contrary. If the Court rejected an excessive entanglement attack in the context of
aprogram such as AFLA, which involved counseling of adolescents on secular matters which frequently coincided
with religious values, a fortiori it would not sustain such an attack in the context of a program that provided non-
pedagog|cal assistance with no religious connotation, such as food, clothing, and shelter. For adisavowal of an ex-
pleénswe interpretation of the Olson Memorandum's concept of “pervasively sectarian,” see the Kmiec letter at note

2 Thedistrict court had found that at least one grantee had included “spiritual counseling” as part of its services,
that numerous grantees conducted their i)_rqgrams in facilities adorned with religious symbols, and that several
grantees had presented privately funded religious counseling immediately after the government-funded AFLA coun-
seling. Kendrick v. Bowen, 657 F. Supp. 1547, 1566 (D.D.C. 1987)
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Whether a Federal Prisoner Worker is an “Employee” Within the
Meaning of Certain Federal Statutes

A federal prisoner worker is not an “emﬁloyee” within the meaning of section 23 of the Toxic Sub-
stances Control Act, section 312 of the Clean Air Act Amendments of 1977, or section 3 of the
Occupational Safety and Health Act of 1970.

September 19, 1988

Memorandum Opinion for the Acting Assistant Attorney General
Criminal Division

This memorandum responds to the July 17, 1987, request of former Assistant
Attorney General Weld to Assmt_antAttorneK General Markman that the Federal
Legal Council resolve the question of whether a federal inmate who complains
ahout his working conditions is an “emplcglee” within the meaning of section 23
of the Toxic Substances Control Act (*TSCA”), 15 U.S.C. § 2622, and of sec-
tion 312 of the Clean Air Act Amendments of 1977 (“CAAA”), 42 US.C.
§ 7622.1Subsequently, on August4,1987, AsmstantAttorne%/, General Markman
referred this matter to the Office of I_egal Counsel for resolution.2Following the
referral of this matter to our Office, we were asked by Victor D. Stone, Seénior
Le?al Advisor, Criminal Division, to also address the questlon of whether a fed-
eral inmate is an “employee” within the meaning of section 3 of the Occupational

1See Memorandum for Stephen J. Markman, Assistant Attorney General, Office of Legal Policy, from William
F. Weld, Assistant Attorney General, Criminal Division, Re Requestfor Federal Legal Council Resolution ifi In-
teragency Jurisdictional Disagreement Between the Bureau ofPrisons and the Department ofLabor (July 17,1987)
(“Weld Memo™). This request for a Federal Legal Council OEIHIOH was made in I|?ht of the Bureau of Prison’s dis-
agreement with a ruling by a United States Department of Labor administrative aWHudge, holding that a federal
inmate is an “employee” for purposes of TSCA and the CAAA Plumley v Federal Bureau of Prisons, No. 86-
CAA-G_%Dec. 31, 1986). Subsequently, on July 20, 1987, the Labor Department entered into a settlement agree-
ment with the pnsonerwhose complaint had given nse to the administrative law judge’s ruling. Assistant Attorney
General Weld’s Memorandum stated thal, in light of the then-imminent settlement of the Plumley case, “[a] reso-
lution Loftms legal issue] by the Federal Legal Council, therefore, is urgently requested before future lawsuits are
Ftilgdw ich lead to new discovery demands, fees and costs, attorney time, and senous agency conflict " Weld Memo
at2.

2Memorandum for Charles J. Cooper, Assistant Attomey General, Office of Legal Counsel, from Stephen J.
Markman, Assistant Attorney General, Office of Legal Policy, Re *Interagency Jurisdictional Disagreement Be-
tween the Bureau ofPrisons and the Department ofLabor (Aug. 4, 1987). Assistant Attorney General Markman’s
memorandum stated that “the Federal Le%al Council [is not authonzeq to resolve legal disputes submitted to the
Attorney General.... [T]he resolution of interagency disputes is usually within your Office’s [the Office of Le-
gal Counsel’s] jurisdiction.”
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Safety and Health Act of 1970 (“OSHA?), 29 U.S.C. § 652. For the reasons Set
forth below, we conclude that a federal inmate is not an “employee” within the
meaning of these statutory provisions.3

Discussion

Former Assistant Attorney General Weld’s griginal reqluest required that we
address the scope of statutory provisions prohlbmng_ employers from discrimi-
nating against “whistleblowing” emﬁlogees who parficipate in enforcement pro-
ceedings brought under TSCA"and the Clean Air Act (“CAA”). Because the lan-

uage of 15US.C, §2622 and 42 U.S.C. §7622 is virtually identical, we analyze

ese two statutes in tandem. After discussing these two statutory provisions, we
t(t)]grll_l Eg the meaning of “employer” and “eniployee” as defined in section 3 of
_.Boththe TSCA provision, Pub. L. No. 94-469, §23,90 Stat. 2044 E(>1976) (cod-
ified at 15 U.S.C. 2622), and the CAAA provision, Pub. L. No. 95-95, § 312,
91 Stat. 783 (1977) (coditied at 42 U.S.C. 76_22)H begin by setting forth identi-
cal clauses prohibiting an “employer” from “discharg{ing]. .. or otherwisg dis-
criminat[ing]” (with [esPect to “compensation, terms, conditions, or privileges
of employment™) against an “employee” who “commencefs],” “testifie[s],” “as-
sist[s],” or “Eartlm ate[sg’ in TSCA and CAA proceedings directed against the
employer, 15 US.C. §2 22(a2; 42USC. § 7_22(a%.4|n order to remedy pro-
hibited discharges or other acts of discrimination, these two statutes authorize
“[a]ny e,m%onee" to “fill .. a complaint with the Secretary of Labor alleglr&g
such ~disc arqe or_discrimination.” 15 US.C. § 262 (b)élz; 42 US.C.
§ 7622(h)(1). 1f the SecretarY finds a violation, he is empowered fo order the vi-
olator “to reinstate the complainant to his former position together with the com-

3The Environmental Protection Agency concurs in our view that section 23 of TSCA and section 312 of the
CAAA do not apply to federal inmates Letter for John O. McGinnis, Deputy Assistant Attorney General, Office
of Legal Counsel, from Lawrence J. Jensen, Acting General Counsel, Environmental Protection Agency (Aug. 11,
1988). In a letter to this Office, the Department of Labor expressed no opinion on the merits of the question whether
federal inmates are “employees” within the meaning of OSHA, TSCA, and the CAAA. Letter for John O. McGin-
nis, Depl;ty Assistant Attorney General, Office of Legal Counsel, from George R. Salem, Solicitor of Labor (Aug.
30, 1988).
442 U.S.C.§ 7622(a) states. o _ _

No employer may discharge any employee or otherwise discriminate against any employee with re-

spect to his compensation, terms, conditions, or privileges of employment because the employee (or

any person acting pursuant to a request of the_emﬁloyee% —

(L) commenced, caused to be commenced, or is abouit to commence or cause to be commenced a pro-

ceeding under this chapter or a proceeding for the administration or enforcement of any requirement

imposed under this chapter or under any applicable implementation plan;

EZ% testified or is about to testify in any such proceeding; or . o

3) assisted or participated or is about to assist or participate in any manner in such a proceeding or in

any other action to carry out the purposes of this chaﬁter
15U.5.C §2622(a) is m all matenal respects identical. In the context of section 2622(§a), “chagter” refers to chap-
ter 53 of title 15 of the United States Code é‘Toxm Substances Control”), 15U.S C 8§ 2601-2629; in the context
of § 7622(a), “chagter” refers to chapter 85 of title 42 of the United States Code (“Air Pollution Prevention and
Control”). 42 U.S.C. 8§ 7401-7642.
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pensation (including back pzy), terms, conditions, and privileges of his empIoY-
ment,” glus compensatory amarqe_s. 42 US.C. 876 2(b)(2%(B); see also 15
USC. 2622&2?2)(8% (materially identical provision).5 o
_Neither TSCA nor the CAA (including the 1977 CAAA), nor the legislative
histories of those statutes, defines the terms “employee” and “employer.” Nev-
ertheless, the meaning of these words as they apply to the em Io%er-emﬂlosyee
relationship can be drawn implicitly from the requirements set forth in 15 U.S.C.
§2622 (“TSCA grovmon” and 42 U,S.C. § 7622 (“clean air provision”), sum-
marized above. Both the TSCA provision and the clean air provision seek'to pre-
vent an employer from discharging or otherwise discriminating against a
“whistleblowing” emplo¥ee (i.e., an émployee who brings the emRIo er'senvi-
ronmental health and’ safety derelictions to |I(1]ht). In particular, the two provi-
sions prohibit discrimination with respect to “terms, conditions, or privileges of
employment.” Furthermore, both provisions prow_de that an employee Wron?-
fully discriminated against shall be reinstated to his former position, subject fo
the same compensation (|nclud|n%back Ra}g), terms, conditions, and privilege
he previously enjoyed. Itfollows that both the TSCA provision and the clean air
Frovmo,n contemplate “traditional” contractually based employer-employee re-
ationships, inwhich an emR_onee obtains an agréed-upon compensation and cer-
tain privileges by virtue of his employment. I other words, the TSCA and clean
alr provisions envision an empIoKment relationship in which an “employee” is
“‘[a person in the service of another under any contract of hire, express or im-
p d|gdd)oral or written,” Black’s Law Dictionary 471 (5th ed. 1979) (emphasis
added),

Section 30f OSHA, 29 U.S.C. §652, sets forth definitions applicable to chap-
ter 15 of title 29 of the United States Code. Section 3(5) defines an “employer”
as “a person engaged in abusiness affecting commerce who has employees, but
does not include the United States or any State or political subdivision ofa State,”
Section 3(6) states that an “employee™ is “an employee of an employer who is
employed in a business ofhis employer which affects commerce.” The latter de-
finition plainly comPorts with the understanding that an “employee” is “[a] per-
son in the service of another a non-,?overnment employer under‘any contract of
hire, express or implied, oral or written.” Black’s Law Dictionary at 471,

In contrast, federal prisoners, clearly are not parties to a contractually based
employer-em Io¥ee_relathnsh|p as. contemplated in TSCA, the CAAA, or
OSHA. A federal prisoner is “committed, for such term of imprisonment as the
sentencing court may direct, to the custody of the Attorney General of the United
States, who shall designate the place of confinement where the sentence shall be
served.” 18 U.S.C. §'4082(a). Thus, since a federal prisoner is, by definition,

3 An a%grie_ved_ employee or employer may obtain review of the Secretary’s order in the United States Court of
Agpeals for the circuit in which the violauon of subsection (a) allegedly occurred. 15 U.S.C. § 2622(c); 42 U.S.C.
§7622(c). Under the TSCA provision, the Secretary ushair file a civil action in United States district court when-
ever a person has failed to comply with a subsection (b)(2) order 15U S.C §2622(d) The Secretary “may" file
such an action under the parallel CAAA provision 42 U S.C. § 7622(d).
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“[o]ne who is deprived of his liberty," Black’s Law Dictionary at 1075 (empha-
sis added), he cannot freely enter into a contract of employment. That federal
prisoners are legally incapable of entering into “any contract of hire” is under-
scored by the fact that the work they perform involvés involuntary servitude. See
Emory V. United States, 2 Cl. Ct. 579,580 (rejecting feceral prisoner’s claim that
his being required to work amounts to unconstitutional “slave lahor,” since “the
thirteenth amendment, in abolishing slavery and involuntary servitude, specifi-
cally adds the phrase_‘except as a punishment for crime whereof the party shall
have been duly convicted,” which covers the plaintiff[] [prisoner’s] situation”),
affd, 727 F,20 1119 ([Fed. Cir. 1983). _ _

An examination of the terms under which federal prisoners are assigned work
reinforces, the conclusion that they are not “employees,” The work rendered b?/
federal prisoners is controlled b}/ ederal Prison Industries (“FP1”), which “shall
determine in what manner and fo what extent industrial operations shall be car-
ried.on” by federal prisoners. 18U.S.C. f§4122(a) (_emPhasls_added). FPI’s“board
of directors shall provide employment for all physically fit inmates in the United
States penal, and correctional institutions,” in‘'a manner that minimizes competi-
tion with private mdustr%. 18U.S.C. §4122(h) (emphasis added). The “employ-
ment” provided by FPI, however, does not establish a contractual employer-em-
Ployee reIatlonshlso between FPI and federal prisoners. As indicated” by the
anguage of 18 U.S.C. 84122, afederal prisoner worker does not voluntarily en-
ter into“any contract for hire”; rather, he is asmgned work by FPI. Thus, i par-
ticular contrast to the “employees” covered by TSCA and theclean air provision
and by OSHA, a federal prisoner worker enjays no “privileges” of employment.
Furthermore, unlike atypical employer, who is contractually bound to pay wa%es
FP1 merely “is authorized [but not required] to emplog’ flinds under its control
“In paylngi, under rules and regulations promulgated by the Attorney General,
compensation to inmates” who are assigned work. 18 US.C. §4126ﬁ (]empha-
sis added). Payments made by FPI are not a matter of contractual H% . Instead
they are rendered “solely by con?ressmnal grace and governed by the rules and
regulations promulgated by the Attorney General.” Sprouse v. Federal Prison In-
dustries, Inc., 480 F.2d 1,4 (5th Clr.7), cert, denied, 414 U.S, 1095 (1973). See
also Garza v. Miller, 688 F.2d 480 (7th Cir. 1982), cert, denied, 459 U.S." 1150
(1983) (federal prisoner has no proprietary or protected fiberty interest in his job
O his compensation). _ _

Since the assignment of work to federal prisoners does not involve the (%)e of
employer-employee relationships envisioned in TSCA, the CAAA, and OSHA,
we believe it follows logically that the protections those three statutes afford “em-

6 As described above, the TSCA and clean air provisions prohibit discrimination with ‘_‘reﬁard to terms, condi-
tions, or privileges of employment,” and provide for the reinstatement of employees who are discharged due to dis-
crimination, subject to the same “terms, conditions, or privile?es " Federal prisoners, however, do not enjoy “priv-
ileges” of employment, since they must cany out the tasks set for them bﬁF I and adhere to the conditions specified
by FPI. In addition, since federal prisoners are required to work (FPI “shall r;W)rowde employment for all physically

fit inmates”), they are nat, of course, subject to discrimination through discharge
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Pl_oyees” should not be deemed to extend to federal prisoners. Consistent with
his.conclusion, it is apparent that the TSCA and clean air “whistleblower” pro-
tections, as well as OSHAsdefinition ofan “employee,” logically should not be
applied to federal prisoner workers. _ .

Consistent with our conclusion that federal prisoners should not be viewed as
“employees,” Congress enacted a specific statutorfy (Frovm,on, 18U.S.C. §4126,
authorizing compensation forinjuries suffered by feaeral prisoners in federal pen-
Itentiaries.”In contrast, private-sector employees receive compensation for work-
place injuries under state worker’s compensation laws, and federal employees
are compensated for injuries on the {ob under the terms of Federal Employees’
Compensation Act, 5 US.C. §8 8101-8173.7This divergence in statutory freat-
ment sugEests that Conﬁress, In providing for the compénsation of injuréd pris-
oner workers, viewed thiem as neither private-sector employees nor federal em-
ployees. y . .

ur conclusion also draws additional support fromjudicial and administrative

holdings. In the case of OSHA, an Acting Area Director of the Occupational
Safetyand Health Administration has opined that OSHA's statutory protections
donot appl¥ to federal ?rlsoners._ InaNovember 27,1984, letter to Warden Calvin
Edwards of the Federal Correctional Institution at Milan Mlchl?an, OSHA Act-
ing Area Director Jerry M. Gillooly. specifically conceded that OSHA'S juris-
diction does not extend to federal prisoners working in the prison’s sewage lift
station and paint shop:

AIthouqh OSHA exercises {UrIS_dIC’[IOH in Federal agency safety
and health matters, wedo notbelieve our authority extends topris-
oners, inmates, or other institutionalized persons as there does not
appear to be an employer!em?onee relationship hetween the
aglenc¥ and the individual. We, therefore, defer to your responsi-
bility for the safety and health of inmates in your care.

Gillooly letter at 1(emphasisadded). Inshort, consist_entwithouranalrsis, OSHA
has on at least one occasion conceded that federal prisoners do not fall within the
ambit of employer-employee relationships cqvered by OSHA. o
While no'judicial or administrative decision deals with the applicability of
TSCA or the CAA to federal prisoners, determinations bearing on other federal
statutes are instructive. Forexample, the United States Claims Court has held that
a federal prisoner is not an “employee” within the me_anmﬁ of the Fair Labor
Standards Act of 1938 and thus is not entitled to receive the minimum wa%es
specified in that Act. Emory v. United States, 2 Cl. Ct. 579, affd, 727 F.2d 1119

7 While certain provisions of 18 U.S.C. § 4126 are patterned after the Federa) Employees’ Compensation Act,
the Supreme Court has recognized that “differing circumstances of prisoners and non-pnsoners have led to differ-
ences In the Wagthe two statutes protect their beneficiaries.” Berry v. Federal Prison Industries, Inc., 440 F. Supp.
1147, 1150 (N.D. Cal 1977) (citing United States v. Demko, 385 U.S. 149, 152 (1966)).
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(Fed. Cir. 1983).8 Consistent with that holding, the Claims Caurt recently ruled
InAmos v. United States, 13 Cl. Ct. 442 (‘198 +that federal prisoners supervised
by cook foremen are not “employees” within the meaning of the Fair Labor Stan-
dards Act. Cltlrég (E)_reced,ents, the Claims Court’s decision, 13 Cl. Ct. at 445-46
containg a good” discussion of why federal prisoners who are paid a nominal
amount for work performed are not “employees”:

Clearly, the inmates provide a service to the government and are
paid a'minimal amount. Yet inmates_are technlcall¥ and realisti-
cally not employees. “Economic reality is the test of employment
as bearing on the aBpllcablllt of the FLSA.” Souder V. Brennan,
367 F. Supp. 808 (D.D.C, 1973). The economic reality is that in-
mates are convicted criminals incarcerated in a penitentiary. Sims
V. Parke Davis & Co., 334 F. Su907p. 774, 787 (E.D. Mich, 19713,
affd, 453 F.2d 1259 (6th Cir. 1971), cert, denied, 405 U.S, 978,
02 S. Ct. 1196, 31 L.Ed. 2d 254 (1972). The%/ are not civil ser-
vants. Inmates are not free to set their wages through negotiation
or bargaining; they may not form unions or strike; and they may
not quit work, Thelr service in vocational programs and their right
to compensation is sol,el_¥ by legislative grace, primarily for their
own benefit and rehabilitation. grouse V. Federal Prison Indus-
tries, Inc., 480 F.2d 1(5th Cir. 19 33 cert, denied, 414 U.S. 1095
04 S, Ct. 728, 38 L.Ed. 2d 553 (Fl 73). They are not employed
within the meaning of the federal FLSA regulation; thus, they are
not employees.

Administrative determinations dealing with the status of prisoner workers com-
Port with these case-law principles, InaJanuary 4, 1945, letter to the Director of
he Bureau of Prisons, the Acting Deputy Commissioner of the Internal Revenue
Service opined that the withholding provisions of the Individual Income Tax Act
of 1944 were inapplicable to the payments paid to federal prisoner workers. That
letter stressed that the “nominal sums” paid federal prisoners for the work they
perform “are gratuitous allowances provided by Federal law for the labor required
and are not wages arising out ofa relationship ofemployment within the mean-
ing of the provisions of the Internal Revenue Code.” Letter at 2 (emphasis added).

8  The court in Emory cited in support of its holding the case of Alexander v. Sara, Inc , 505 F. Supp. 1080 (M.D.
La 1981), offd, 721 F.2d 149 (5th Cir. 1983), which held that state prisoner inmates who parti_ciEated in a blood
plasma program operated by a pnvate corporation were not “employees” for purposes of the Fair Labor Standards
Act, since the ultimate control and regulation of the inmates remained with prison officials. According to the Emory
court, although *[the Alexander case involved state prisoners,.. the same principle is pertinent ina case involv-
ing a federal pnsoner.” 2 C1. Ct. at 580 n.I. At least four other federal district court decisions have held that pris-
oners are not ‘emgloye_es” within the meaning of the Fair Labor Standards Act. Huntley v. Gunn Furniture Co , 79
F. Supp. llOSW. . Mich. 1948); Hudgins v Hart, 323 F. SUPf- 898 (ED. La. 1971%; Sims v. Parke Davis & Co,
334 .SupE. 74 (E.D. Mich.), affd, 453 F.2d 1259 (6th Cir. 1971), cert denied,405 U.S. 978 (1972); Worsley v.
Lash, 421 F. Supp. 556 (N.D. Ind 1976). All of these decisions emphasized that prisoner workers are not parties
to an employer-employee relationship.
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The Treasur Degartment reaffirmed the non-employee status of federal prison
inmates in Rev. Rul. 75-325, 1975-2 C.B. 415, ccordln?_to that Ruling, “the
relationship between the inmates and Federal Prison Indusfries, Inc., arises from
the incarceration of the inmates on one hand and from the Ie?al duty of the Cor-
poration to provide rehabilitative labor on the other. It is not the legal relation-
ship of empIoKer and _em,aloyee.f’ Id. (emphasis added). Summarizing this ju-
risprudence, the Criminal Division recently opined “that the nominal sums
awarded to federal inmates employed in the federal correctional system do not
constitute e,mployee wages or other gross income for” income tax withholding
tpurposes,_smce_ “the classic employer-employee relationship does not exist in the
ederalprison industry setting, and... the nominal sums awarded to working in-
mates represent[] a %ratunous allowance or rehabiljtative incentive payment
rather than wages or other earmed income.” Memorandum for W. Lawrence Wal-
lace, Assistant Attorney General, Justice Management Division, from Stephen S,
Trott, Assistant Attorey General, Criminal Division, Re: IRS Reporting Re-
guwementsfor Inmates Employed by Federal Prison Industries, Inc. at 2 ?Sept.
, 1986) ‘emphasw added). , _ -

Taken o?ether, these holdlng?s provide substantial supPort for the proposition
that federal Taws affecting “employees” should not (absent specific language cov-
ering federal prisoners) bie applied to federal prisoner workers, since those work-
ers are not involved in a traditional emPoner-emponee relatlonshllo with FPI,
Accordingly, strong precedents drawn from other areas of federal law sug%est
that emPonee-reIate_ provisions of the CAA, TSCA, and OSHA are not applic-
able to the Tederal prison setting. o N

In summary, the TSCA and"clean air whistleblower provisions, as well as
OSHA’s definition of “employee,” apply to individuals who are parties to “em-
ployer-employee” relationships, as generally understood. In contrast, federal pris-
oner workers are not parties to contractual employment relationships; rather, they
are subject to involuntary servitude. Thus, federal prisoners do natenjoy the rights
commanly enjoyed b}/ employees, such as the right to wages. It theréfore follows
that the TSCA Whistleblower provision, the cléan air whistleblower provision,
and the OSHA definition of “employee,” do not apply to federal prisoners.

Conclusion

For the foregoing reasons, we conclude that a federal inmate is not an “em-
glggge” within'the meaning of 15 U.S.C. §2622,42 U.S.C. §7622, or 29 U.S.C.

~ Douglas W. Kmiec
Actln%A_sswtantAttorney General
ffice of Legal Counsel
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Application of Section 504 of the Rehabilitation Act To HIV-
Infected Individuals

In the non-emplo ment context, section 504 of the Rehabilitation Act protects symptomatic and

asymptomatic HIV-infected individuals against discrimination in any covered program or activ-
|1¥ on the basis of any actual, Fast or perceived effect of HIV that substantially I|m|.ts_anty r_nagor
life activity—so long as the HIV-infected individual is “otherwise qualified” to participate in the
program or activity.

Section 504 applies in substance in the same way in the employment context. Subject to an employer
making reasonable accommodation within the terms of its existing personnel policies, the symp-
tomatic or asymptomatic HIV-infected individual is protected against discrimination if he or she
|sfat%Ihe to perform the duties of the job and does not constitute a direct threat to the health or safety
of others.

September 27, 1988

Memorandum Opinion for the Counsel to the President
Introduction and Summary

This memorandum responds to your re?uest for an opinion on the a;z)gllcatl_on
of section 504 of the Rehabilitation Act of 1973 (“Act”S_, 29U.S.C. §794, to in-
dividuals who are infected with the Human Immunodeficiency Virus (“HIV” or
“AIDS virus”). You specifically asked us to consider this subject in light of School
Board ofNassau County V. Arling, 480 U.S. 273 Fg1987)_. Congress has also sought
to clarify the law in this area by amending the Rehabilitation Act to address di-
rectly the situation of contagious diseases and infections in the emplogment con-
text.”See Civil Rights Restoration Act of 1987, Pub. L. No. 100-259, § 9, 102
Stat. 28, 31,(1,988% (“Civil Rights Restoration Act”), Although your opinion re-
quest was limited to the application of section 504 in the employment context,
we have also considered the non-employment context because the President has
directed the Department of Justice to review all existing federal anti-discrimina-
tion law appllcable,m the HIV infection context and to make recommendations
with respect to possible new legislation. 1See Memorandum for the Attorney Gen-
elgaé 8f)rom President Ronald Reagan, 24 Weekly Comp. Pres. Doc. 1007 (Aug. 5,

1 We defer to others in the Department to make the policy determinations necessary, to recommend legislation,
and, in keeping with the tradition of this Office, confine our analysis to matters of legal interpretation.
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For the reasons stated below, we have concluded, with respect to the non-em-
ployment context, that section 504 protects symptomatic and asymptomatic HIV-
Infected individuals2 a?amst discrimination”in any covered program or activity
on the basis of any acfual, past or perceived efféct of HIV infection that sub-
stantially limits any major life activity3—so long as the HIV-infected individual
IS “othefwise qualified” to participate in the program or activity, as determined

under the “otherwise gualified” standard set forth inArline. We have further con-
cluded that section 504 is similarly applicable in the employment context, except
for the fact that the Civil ngi_hts estoration Act replaced the Arline “otherwise

ualified” standard with a s |(I;htl different statutory formulation. We believe
this formulation leads to aresult substantively identical to that reached in the non-
emplo¥m_ent_context: namely, that an HIV-infected individual is onl%pr_otected
against discrimination_if he'or she is able to perform the duties of the job and
does not constitute a direct threat to the health or safety of others.4

|. Statutory Framework Under Section 504

.~ Section 504 was intended to proscribe discrimination against the handicapped
in ro?rams or actiyities that are conducted by federal agencies or that receive
federal funds. In relevant part, the statute provides:

No otherwise_qualified individual with handicaps in the United
States, as defined in section 706(}8) of this title, shall, solely by
reason of his handicap, be excluded from the participation in, be

2In this opinion, individuals who are infected with the AIDS virus and have developed the clinical symptoms
known as Acquired Immune Deficiency Syndrome (*AIDS™) or AIDS-Related Complex (“ARC”) will sometimes
be referred to as “symptomatic HIV-infected individuals.” Individuals who are infected with the AIDS virus but do
not have AIDS or ARC will sometimes be referred to as “asymptomatic HIV-infected individuals.” References to
AIDS should be understood to include ARC, except where a distinction between the two is expressly drawn. Fi-
nally, where we intend to refer to all HIV-infected individuals, whethersymptomatic or not, we either referto “HIV-
mfected individuals” or to “HIV infection” (without any “symptomatic” or “asymptomatic” madifier) or clearly in-
dicate in the text that the discussion refers to both categories.

3The medical information available to us indicates that HIV infection is a physical impairment which in a given
case may substantially limit a person’s major life activities. See infra Ep. 213-17. In addition, others may regard
an HIV-infected person as being so impaired. See infra pp 217-18. Either element in a given case, we believe,
would be sufficient for a court to conclude that an HIV-Infected I;_)lerson is an “individual with handicaps” within
the terms of the Act. By virtue of the fact that the handicap here, HIV infection, gives rise both to disabling phys-
ical symptoms and to contagiousness, it is unnecessary to resolve with respect to any other infection or condition
which gives nse to contagiousness alone whether that sinqular fact could render a person handicapped. In other
words, the medical information available to us undermines the accuracy of the assumption or contention referenced
in Arline that carriers of the AIDS virus are without physical impairment. 480 U.S. at 282 n.7.

4 These conclusions differ from, and supersede to the extent of the difference, a June 20, 1986 opinion from
Charles J. Cooper, Assistant Attorney General, Office of Legal Counsel, for Ronald E. Robertson, General Coun-
sel, Department of Health and Human Services (“Cooper Opinion™). The conclusions herein incorporate subse-
quentlegal developments (the Supreme Court’s decision inArline and Congress’ passage ofthe Civil Rights Restora-
tion Ac% and subsequent medical clarification (see July 29, 1988 letter from C Everet Koo& M.D., Surgeon
Geﬂe(rjajll,to Douglas W. Kmiec, Acting Assistant Attorney General, Office of Legal Counsel (“Koop Letter”%(at-
tached).
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denied the benefits of, or be subHected to discrimination under any
program or activity receiving Federal financial assistance or uri-
der-any program or activity conducted by any Executive agency
or by the United States Postal Service.

29U.S.C. §7945

There are two definitions of “individual with handicaps,” one or both of which
may be apé)_llcabl_e to HIV-infected individuals deF_endmg upon the context in
which the discrimination occurs. The generally-applicable definition is “any per-

son who (i) has a physical or mental impairment which substantially limits one
or more of such person’s major life activities, gl) has a record of Such an im-

alrment, or wS Is regarded as havm[q such an impairment.” 29 U.S.C,
57_06%_8)(3%. Thus, an individual can qua |fly as_handicapped under the general
efinition it he actually suffers from a disabling impairment, has recovered from

a previous such condition, was prewousl(y misclassified as having such a condi-
tion, or is regarded as having such a condition, whether or not he actually has .
The Civil RIPhtS Restoration Act amended the definitions section of the Reha-
bilitation Actto provide, in the employment context, a qualification of the defi-
nition of an “individual with handicaps” with respect to contagious diseases and
infections. This provision qualifies rather than supplants the ?eneral definition
of “individual with handicaps” 6 The amendment provides as follows:

For the purpose of sections 503 and 504, as such sections relate
to employment, [the term “individual with handicaps”] coes not
include an individual who has a currently contagious disease or
, infection and who, by reason of such diséase or infection, would
constitute a direct threat to the health or safety of other individu-

~5Section 504 thus has five elements First, an individual claiming discriminatory treatment must be an “indi-
vidual with handicaps,” as defined in the Act. Second, the individual must be “otherwise qualified” for the benefit
or program participation being sought Third, the individual must be excluded from participation in, be denied the
benefits of, or otherwise be subjected to discrimination under a covered program or activity. Fourth, the contested
treatment must be “solely b%/ reason of .. handicap." And fifth, the discnmination must occur in a program or ac-
tivity conducted or funded by the federal government. _ _ _

The definition of “program or aCtIVItY” is set forth in a new section 504(b), which was added by section 4 of
the Civil Rights Restoration Act. In general, the term is to be given an institution-wide scope rather than the pro-
gram- or activity-specific scoge called for by Grove City College v Bell, 465 U.S. 555 51984). Grove City was su-
perseded by the Civil Rights Restoration Act See Pub L. No 100-259, §2, 102 Stat. 28.

6The Civil Rights Restoration Act amended 29 U.S.C. § 706(8) to add the qualification as a new subparagraph
(rC), to follow subparaﬁraph (B), which contains the generally-applicable definition of “individual with handicaps.”
[he new subparagraph thus constitutes a specific qualification of the preceding general definition. The qualifica-
tion operates in the same way as the qualification Congress enacted in 1978 with respect to alcohol and drug abuse,
on which the contagious disease provision was modeled. See infra note 19.and accompanying text. Both provisions
are structured as exclusions from the general definition. The natural implicauon of bath statutory exclusions is that
persons who do not fall within the specified grounds for exclusion are covered by section 504 to the extent that they
meet the general requirements of that section.
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als or who, by reason of the currently contagious disease or in-
fection, is unable to perform the duties of the job.

Pub. L. No. 100-259, §9, 102 Stat. 28, 31-32 (1988).

1. Application of Section 504 in Contexts Other Than Employment

Section 504, as interpreted by the Supreme Court in Arline, has two_prlmar?/
elements: the definition of “Individual with handicaps” and the “otherwise qual-
ified” reﬂuwe_ment. We will first determine whether in the non-employment con-
text an HIV-infected individual, whether symptomatic or asymptoratic, is an
“Individual with handicaps,” and then discuss the application”of the “otherwise
qualified” requirement to such an individual.7

A. Symptomatic HTV-Infected Individuals

~As discussed below, Arline requires the conclusion that persons with AIDS

(ie., s¥mptomat|c HIV-infected individuals) are within the section 504 defini-
tion of handicapped individual notwithstanding their contagiousness. Conta-
giousness, by itself, does not obviate the existence of a handicap for purposes of
section 504."Arline, 480 USS. at 282, _

Arline involved an elementary school teacher who had been discharged after
sufferln%a third relapse of tuberculosis within two years. All parties conceded,
and the Court found, that the plaintiff was handicapped because her tuberculosis
had adversely affected her respiratory system, requiring hospitalization. 1d. at
281. Plaintiff’s respiratory ailment this was a physical impairment that substan-
tially limited one of her niajor life activities. 1d. The Court concluded that the de-
fendant’s action came within the coverage of section 504, notwithstanding the
fact that Ms. Arline was dismissed not because of any disabling effects of her tu-
berculosis but because of heremployer’s fear that hér contagiousness threatened
the health of her students, The Court concluded that “the fact that a person with
arecord of physical impairment is also contaglous does not suffice to remove that
person from coverage under §504.” 1d. at 285-86 (emphasis added).

We believe that symptomatic HIV-infected individuals are handicapped under
section 504. For these individuals, the disease has progressed to the point where
the immune system has been sufficiently weakened that a disease such as cancer

7 Arline was also concerned with a third element: namely, whether the contagiousness of a handicapped indi-
vidual covered b?/ the Act could be used as a justification for discrimination against that individual Subject to the
“otherwise qualitied” limitation, the Court held that contagiousness cannot be used for this furpose. he Court
stated: “We do not agree with petitioners that, in defining a handicapped individual under § 504, the contar]zlous ef-
fects of a disease can be meaningfully distinguished from the disease's physical effects ona claimant.... It would
be unfair to allow an employer to seize upon the distinction between the effects of a disease on others and the ef-
fects of a disease on a ﬁatie_nt and use that distinction to justify discriminatory treatment.” Arline, 480 U.S. at 282.

In light of the Court’s holding, we conclude that the contagiousness of an HIV-infected individual cannot be relied
upon to remove that individual from the coverage of the Act. Contra Cooper Opinion at 27 & n.70.
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or pneumonia has developed, and as a result, the individual is diagnosed as hav-
ing clinical AIDS. Because of the substantial limiting effects these clinical symp-
toms have on major life activities, such a person i$ an “individual with handi-
caps” for purposes of section 504. This same, conclusion should also apgly toa
person with ARC, who also has serious disabling physical effects caused by HIV
Infection aIth_ough the physical symptoms are not the particular diseases that the
Centers for Disease Control have inclued in its list of the clinical symptoms that
constitute AIDS. As with the tuberculosis that afflicted Ms. Arline, AIDS T(rqr
ARC) Is often “serious e_nou%h to require hospitalization, a fact more than_suffi-
cient”[in itself] to establish that one or more . . . major life activities [are]. sub-
stantially limited.” Id. at 281, Therefore, assuming they are otherwise qualified,
contagiousness does not excuse or 1fust|_fy discrimination against indlividuals
handlcapped by symptomatic HIV infection. As will be seen, the consideration
of the “otherwise qualified” standard allows for a reasonable determination of
whether contagiousness threatens the health or safety of others or job perfor-
mance, and in those events, permits the exclusion of the individual from the cov-
ered program or activity.

B. Asymptomatic HIV-Infected Individuals

Arline did not resolve the application of section 504 to asymptomatic HIV-in-
fected individuals.8 The Court left open the question of whether such individu-
als are “individuals with handicaps” under section 504, a question which turns
on whether an as mﬂtomatlc HIV-infected individual “p) has aphysical or men-
tal impairment which substantially limits one or mgre ot Such person’s major life
activities, (i) has a record of suchi impairment, or (iii) is regarded as havirig such
an impairment.” 29 US.C. § 706(8_)(B?._These determinations primarily"focus
u;on: (1%wheth_er HIV infection by itselfis a_PhysmaI or mental impairmént; and
( %whet er the impairment substantially limits & major life activity (i.e., whether
It has a disabling effect); or (3) whether someone with HIV infection could be
_rteygarded as having an impairment which substantially limits a major life activ-
ity.

8 Since the plaintiff had disabling physical symptoms and thus was clearly a handicapped individual under sec-
tion 504, the Court declined to reach the question of whether a person without such an impairment could be con-
sidered handicapped by virtue of a communicable disease alone As the Court stated, “[t]his case does not present,
and we therefore do not reach, the questions whether a earner of a contagious disease such as AIDS [who suffers
no physical impairment] could be considered to have a physical impairment, or whether such a person could be
considered, solely on the basis of contagiousness, a handicapped person as defined by the Act " Id. at 282 n.7 Sub-
sequent to Arline, the Surgeon General informed this Office that even an asymptomatic HIV-infected individual is
physwall%/ impaired, stating that “from a purely scientific perspective, persons with HIV infection are clearly im-
paired. They are not comf)arable to an immune earner of a contagious disease such as Hepatitis B.” Koop Letter at
2. In light of Dr Koop’s letter, this Office has no accasion to determine whether a contagious, but not impaired in-
dividual, such as a Hepatitis B carrier, would be protected by the Act. See supra note 3. Cf Kohl by Kohl'v. Wood-
haven Learning Cir., 672 F Supp. 1226, 1236 (W.D Mo 1987) (finding a Hepatitis B earner to be within the Act).
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1. Asymptomatic HIV-Infected Individuals Are Physically Impaired

_ The Department of Health and Human Services regulations implementing sec-
tion 504 define “physical impairment” as:

[Alny physiological disorcler or condition, cosmetic disfigure-
ment, or anatomical loss affecting one or more of the following
body systems: neurological; musculoskeletal; special sense of-
gans; respiratory, including speech organs; cardiovascular; re-
productive, digestive, genito-urinary; heémic and lymphatic; skin;
and endocrine;

45 CFR, F 84.3(j)(2)(1) (1987). In addition, an appendix to the regulations pro-
vides an illustrative (but not exhaustlvef) list of diseases and conditions that are
“physical impairments” for purposes of section 504: “such diseases and condi-
tions as orthopedic, visual, speech, and hearing impairments, cerebral galsy,
epilepsy, muscular dystrgphy, multli)l_e sclerosis, cancer, heart disease, diabefes,
mental retardation, i:andl emotional illness, and . . . drug addiction and alco-
holism.” 45 CFR. . 84, app. A, p. 344 (1987). ~ °

_ Thefirstquestionis whether an asymptomatic HIV-infected individual is phys-
ically |mFalred for Inurpose_s of section 504. For this factual determination we
necessarily must rely heawlkl on the views of the Public Health Service of the
United States. In this respect, Dr. C. Everett Koop, the Surgeon General of the
Public Health Service, has indicated that it is

inappropriate to think of [HIV infection] as composed of discrete
conditions such as ARC or “full blown” AIDS. HIV infection is
the starting point of a sm?Ie disease which progresses through a
variable range of stages. Tn addition to an acute flu-like illriess,
early stages of the disease may involve subclinical manifestations
i.., Impairments and no visible signs of illness. The overwhelm-

mfg majority of infected persons exhibit detectable abnormalities
ofthe immune system.

tlﬁo?p Letter at 1-2. On the basis of these facts, the Surgeon General concluded
a

from a purely scientific perspective, persons with HIV infection
are clearly impaired. They are not comparable to an immune car-
rier of a contagious disease such as Hepatitis B. Like a person in
the early stages of cancer, they may appear outwardly healthy but
are in fact seriously ill.

Id. at 2
_Inour view, the type of impairment described in the Surgeon General’s letter
fits the HHS definition of “physical impairment” because it is a “physiological
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disorder or condition” affecting the “hemic and lymphatic” systems.9 We there-
fore believe that, in light of the urFeon General’s medical assessment, asympto-
matic HIV-infected individuals, [ike their symptomatic counterparts, have a
physical impairment.

2. Asymptomatic HIV-Infected Individuals and Limits on Major Life Activities

The second question, therefore, is whether the physical impairment of HIV in-
fection substantially limits any major life activities. o

Under the HHS regulatlon,s implementing section 504, “major life activities’
means functions such as caring for one’s self, performing manual tasks, walk-
|n%, seeing, hearing, speaking, breathing, learning, and working,” 45 C.F.R.
§ 4.39)( (in) (19 2 dFemphasLs added.AIthough the definition”is illustrative
and not exhaustive, i oes_i)rowde a helpful starting point for our analysis. We
would expect that courts will resolve the factual question of whether thé impair-
ment of HIV infection limits a major life activity by reviewing this list for guid-
ance in ascertalnln%qwhether a particular activity constitutes a basic function of
life comparable to fhose on the list. o _

As indicated earlier, the disabling effects of HIV infection are readily appar-
ent in the case of symptomatic HIV' infection. The salient point with réspect to
symptomatic HIV-infected individuals is_not that they have AIDS or ARC but
rather that their impairment has manifest disabling effects. Again, as noted above,
we believe that the courts will find that such individuals are limited in a number
of major activities. Due to the weakness of their immune system and depending
on the nature of the particular disease affllctln? symptomatic HIV-infected indi-
viduals, any and perhaps all of the life activities listed in the HHS regulations
could be substantially limited, _ _ S

_The guestion with’respect to asymptomatic HIV-infected individuals is more
difficult because such individuals would not appear at first glance to have dis-
ahling ph¥5|cal effects from their infection that substantially affect the type of

life activities listed in the HHS regulations. Their ability, for example, to'work,

9 Moreover, it would also aBpearthat the impairment affects the brain and central nervous system as well Med-
ical evidence indicates that the AIDS virus, apart from any effect it has on the immune system, also attacks the cen-
tral nervous system and may result in some form of mental deficiency or brain dysfunction in a significant per-
centage of persons infected with the virus. “Mental disease (demenua% will occur'm some patients who have the
AIDS virus before they have any other manifestation such as ARC or classic AIDS.” U.S. Department of Health
Services, Surlgeo_n General’s Report on Acquired Inmune Deficiency Syndrome 32 (1986) (“Surgeon General’s Re-
Eor_t") See also id. at 12 (“The AIDS virus may also attack the nervous system and cause delayed damage to the
rain. This damage may take years to develop and the sgmptoms may show up as memory loss, indifference, loss
of coordination, partial paralysis, or mental disorder. These symptoms may occur alone, or with other symptoms
menuoned earlier.”).

In addition, as discussed below with resgect to the effects of HIV infection on major life activities, infection
with the virus affects the reproductive system because of the significant danger that the virus will be transmitted to
a baby during pregnancy. Also bearing on whether HIV infection is a physical impairment under the HHS regula-
tions Isthe Surgeon General’s statement in his letter that HIV/ infection in'its early stages is comparable to cancer—
a disease that is listed m the HHS regulations as a physical impairment—in that infected individuals “may appear
outwardly healthy but are in fact seriously ill.” Koop Letter at 2.
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to care for themselves, to perform manual tasks, or to use their senses are usu-
aIIK‘notdlrectIy affected. ™ ,

evertheless, we believe it is likely that the courts will conclude that asymp-
tomatic HIV-infected individuals have an impairment that substantially fimits
certain major life activities. While the Supreme Court explicitly refrained from
_answerln%thls precise question in Arline, because HIV infection was not before
it and perhaps In the mistaken understanding that asymptomatic HIV infection
was not accompanied by an impairment,10the logic of the decision cannot fairly
be said to lead to a different conclusion. This conclusion, we believe, may he
based either on the effect that the knowledge of infection will have on the indi-
vidual or the effect that knowledge of the infection will have on others. With re-
spect to the Jatter basis, the Court observed, “[i]t would be unfair to allow an em-
Ployer to seize upon the distinction between the effects of a disease on others an
he effects of a disease on a patient and use that distinction to justify discrimina-
tory treatment.” Arline, 480°U.S. at 282.

a. Limitation of Life Activities Traceable to Knowledge of Infection by
Asymptomatic HIV-Infected Individual

Turning first to the effect knowledge of infection may have on the asympto-
matic individual, it can certainly be argued that aS)(mptomatlc HIV infection does
not directly affect any major life activity listed inthe HHS regulations. 45 C.F.R.
§ 84.3({)(%00 (1987). However, since the regulatory list was not intended as an
exhaustive one, we believe at least some courts would find a number of other
equally important matters tobe directly affected. Perhaps the most important such
activities are procreation and intimaté personal relations. o

Based on the medical knowledge available to us, we believe that it is reason-
able to conclude that the life actlw_t?/ of procreation—the fulfiliment of the de-
sire to_conceive and bear healthy children—is substantially limited for an asymp-
tomatic HIV-infected individual. In light of the significant risk that the AIDS
virus may be transmitted to a baby durlnt[z pregnancy, 1L HIV-infected individu-
als cannot, whether they are male or female, enf%age inthe act of procreation with
the normal expectation ofbrmng forth a healthy child. Because of the infection
in their system, they will be unable to fulfill this basic human desire. There is lit-
tle doubt that procreation is a major life activity and that the physical ab|I_|t¥ to
engage in normal procreation— Brocre_atlon freg from the fear of what the infec-
tion will do to one’s child—is substantially limited once an individual is infected
with the AIDS virus. o _ ,

This limitation—the ﬂh sical inability to bear healthy children—is separate
and apart from the fact that asymptomatic HIV-infected individuals will choose
not to attempt procreation. The secondary decision to forego having children is

10Compare Arline, 480 U S. at 282n.7 Siuggesting that HIV infection is a disease without physical impairment)
with Koop Letter at 2 SHIV infection is a physical impairment) . .

ﬂSur%eon General's Report at 20-21 (“Approximately one third of the babies bom to AIDS-infected mothers
will also be infected with the AIDS virus.”).
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just one of many major life decisions that we assume infected individuals will
make differently as a result of their awareness of their infection. S!mllarle/, some
courts can be expected to find a limitation of a major life activity in the fact that
an asymptomatic HIV-infected individual’s intimate relations dre also likely to
be affected by HIV infection. The I|fe_ac_t|V|tg of enga%mg in sexual relations is
threatened a_nd_?ro_bably substantially limited Dy the contagiousness of the virus. 2

Finding limitations of life activities on the basis of the asymptomatic individ-
ual’s responses to the knowled(I;e of infection might be assailed as not fully per-
suasive since it depends upon the conscience and ?ood sense of the person in-
fected. The causal nexus, it would be argued, is not between the physical effect
of the infection (as spemﬂed in the Koop Letter) and life activities, but between
the conscience or normative judgment of the particular infected person and life
activities. Thus, it might be asserted that there is _not_hln? Inherent in the infec-
tion which actually Prevents either procreation or intimale relations.3

It is undoubtedly true that some HIV-infected individuals have not or will not
chan?e their behavior after learning they are infected, thereby exhibiting disre-
gard Tor the health of their offspring or sexual partners. Nonetheless, in any case
Wwhere the evidence indicates that the plaintiff HIV-infected individual has in fact
changed his or her behavior—as, for example, where the plaintiff represents that
P_rocrea_tlon has been foregone—the court might well find a limitation of major
ife activity. Moreover, courts may chogse t0 pass qver such factual questions
since the Supreme Court has stated an alternative rationale for finding a life ac-
tl\{!ty |I|ml’[a'[It0n based on the reaction of others to the infection. We furn to that
rationale next.

b. Limitation of Life Activities Traceable to Reaction of Others to
Asymptomatic HIV Infection

The Arline Court relied on the express terms of the statute for the proposition
that a handlc_apped individual includes someone who is regarded by others as
having a limitation_of major life activities whether they do or not." 29 U.S.C.
%706?8)‘5)(III%_ThIS provision was added by Congress in 1974, The Court cited
the Ie(? S istory accompanying this tektual expansion to show that an im-
pairef ?ers_on_ could e protected even if the impairment “in fact does not sub-
stantial X limit that person’s functioning,” S, Rep. No. 1297,93d Cong., 2d Sess.
64 (1974), and ohserved that such an impairment “could nevertheless substan-
tially limit that person’s abI|I6y to work as a result of the negative reactions of
others to the impairment.” 480°U.S. at 283, o _

This construction by the Court of the statutory definition of the term “handi-
capped individual” has, particular significance for the application of section 504
t0 asym[)tomatlc HIV-infected individuals. The Court found that in order [{t%o
combat the effects of erroneous but nevertheless prevalent perceptions about the

Islative

21d at 14-18,
BAs indicated in the text, we think this argument is disingenuous at least insofar as infection physically pre-
cludes the normal procreation of healthy children.

211



handicapped,” Congress intended by its 1974 amendment to expand the section’s
scoPe to include persons whoare re?arded as handicapped, but who “may at pre-
sent have no actual incapacity at all.™ Id. at 279 (l%uotlng Southeastern Commu-
nity College V. Davis, 442 US, 397,405-06 n.6 (1979))."Stressing this point, the
Court repeated later in the opinion that the amended definition Covers persons
“who, as a result [ofbem? incorrectly regarded as handlcap_pe_dl, are substantially
limited in a major life activity.” Id. &t 284. The effect of this interpretation is that
the perceived impairment néed not dlrectlk/ result in a limitation of a major life
activity, so long as it has the indirect effect, due to the misperceptions of others,
of limiting a life activity (inArline, the activity ofwor_kmgl).14 hus, at least one
district court following Arline has held that if an individuaf or organization lim-
its an HIV-infected individual’s participation in a section 504 covered activity
because of fear of contagion, a major life activity of the individual is substan-
tially limited. 55

C. Application ofthe “Otherwise Qualified" Requirement

The Supreme Court’s opinion in Arline concluded by remanding the case for
consideration by the district court of whether the plaintiff was “otherwise quali-
fied.” The Court indicated more generally that section 504 cases involving per-
sons with contagious diseases should turn’on the “otherwise qualified” issu, that
such individuals must “have the opportunity to have their condition evaluated in
light of medical evidence and a determination made as to whether they were ‘oth-
erwise qualified.” 480 U.S. at 285. The Court stressed that before making this
determination the trial court must

~ 14The Arline Court appears not to _accelpt the distinction between being perceived as having an impairment that
itself limits a major life activity (the literal meaning of the statutory language) and having a condition the misper-
ception of which results in limitation of a life activity. This may have been the distinction the Solicitor General was
attempting to draw by suggesting there was a difference between being i)ercewed as having a handmag that pre-
cludes work and being perceived as contagious, which does not gh?/sical y preclude work, except that because of
the perception, no work is offered. Asrecited by the Court, the Solicitor General stated at oral argument “that to
argue that a condition that impaired only the ability to work was a handmappmgi condition was to make ‘a totally
circular argument which lifts itself by its bootstraps * The argument is not circular, however, but direct. Congress
plainly intended the Act to cover persons with a phgsmal or mental impairment (whether actual, past, or perceived)
that substantially limited one’s ability to work.” Id at 283 n.10 (citation omitted). This last statement, of course,
returned the Court to the statute’s literal meaning. The only justification for departing from that meaning occurs
not in footnote 10 of Arline, but in footnote 9, where the Court relied on legislative hl@torg which does indicate that
at least some members of Congress believed that the perception of a physical disability by others does not have to
include the belief that the perceived condition results ina limitation of major life activities, but simply that the per-
ception of the condition by others initself has that effect. Id. at 282-83 n.9 (physically repulsive aspects of cere-
bral 1é)alsy, arthritis, and facial deformitiesf. ) _ o _

Doe v Ceniinela Hosp., Civ 87-2514 (C.D. Cal. June 30, 1988) (holding HIV-infected individual to be “in-
dividual with handicaps™ because he was perceived assuch bY the defendant). The district court wrote that a per-
son is an individual with handicaps if he “has a fhysiologica disorder or condition affecting a body system that
substantially limits a *function” only asa result of the attitudes of others toward the disorder or condition.” Slip op
at 12 The HHS regulations are in accord with this view 45 C.F R. § 84.3(j)(2)(iv)(B) (1987). Although as indi-
cated in the previous footnote we think this aspect of the Supreme Court’s reasomng departs from the literal mean-
ing of the statutory text in favoroflegislative history, we do not question that the district court in Centinela Hos-
pital fawli/ reads Arline to support a finding that the reaction of others to the contagiousness of an HIV-infected
individual in itself may constitute a limitation on a major life activity.
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conduct an individualized inquiry and make appropriate findings
of fact. Such an inquiry is essenfial if f§ 504 is {0 achieve Its goal
ofp_rot,ectm(t; handicapped individuals from deprivations based on
prejudice, s ereotyPes_, or unfounded fear, while giving appropri-
ate' weight to such legitimate concers of grantees as avoiding ex-
POS'”? others to significant health and safety risks...... Inthecon-
ext ofthe employment of aperson handicapped with a contagious
disease ... this inquiry should include “[findings of] facts, fased
on reasonable medical judgments given the “staté of medical
knowledge, about (a) the nature of the risk (how the disease,is
transmittec), b? the duration of the risk (how long is the carrier
infectious), (c) the severity of the risk (what is the potential harm
to third partle,s? and (d) the probabilities the disease will be trans-
mitted and will cause varying degrees of harm.” Brief for Amer-
ican Medical Association’as Amicus Curiae 19. In making these
findings, courts normally should defer to the reasonable medical
judgments of public health officials. The next step in the “other-
wise-qualified” inquiry isfor the court to evaluate, in light of these
medical findings, whether the employer could reasonably ac-
commodate the employee under the established standards for that

inquiry.

|d. at 287-88 (footnotes oml_ttedz. _

It is important to emphasize that the Court recognized. that “[a] person who
poses a significant risk of communicating an infectious disease o others in the
workplace” will not be otherwise qualifiéd for his or her bjob If reasonable ac-
commodation will not eliminate that risk.” 1d. at 288 n.16. The Court has thus
made it clear that persons infected with the AIDS virus will not be “otherwise
qualified” to perform jobs that involve a significant risk oftransm_lttmgi the virus
to others. In addition, an “otherwise qualified Rerso,n IS one who Is able to meet
allofa lorogram’s requirements in spite of his handicap.” Southeastern Commu-
nltéCO lege v. Davis, 442 U.S. 397, 406 (1979).16 _ o
ased on current medical knowledge, it would seem that in most ituations the
probablllt%/ that the AIDS virus will e transmitted is slight, and therefore as a
matter of health and safety there will often be,little, ifany, justification for treat-
ing infected individuals differently from others.I7 Similarly, mere HIV infection
involving only “subclinical manifestations” will generally also not render an in-
dividual ungualified to participate in a covered program or activity on the basis
of inbility to E)erform. As the disease progresses, however, and conditions such
as ARC or “full blown” AIDS affect the physical or mental capacity of the indi-

16 In ascertaining whether a person is otherwise qualified, the court considers “whether any ‘reasonable ac-
commodation” by the employer would enable the handicapped person to perform those functions. Accommodation
is not reasonable if it either imposes ‘undue financial and administrative burdens’ on a grantee, .., orrequires ‘a
fundamental alteration in the nature of [the le%ram. 480 U.S. at 287 n 17 (citations omitted).

17See Surgeon General’s Report at 13 (“No Risk from Casual Contact”).
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vidual, it may well be that an “individyalized inquiry” will reveal that such per-
son is not otherwise qualified to participate. o

_In addition, current medical knowledge does suggest the possibility of spe-
cialized contexts where, even with respect to a person in the early stages of the
disease, a court might find an individual to be not otherwise qualified. These
situations are very likely to involve individuals who have responsibility for
health or safet)(, such as health care professionals or air traffic controllers. In
these and similar situations where there is a greater possibility that the AIDS
virus could be transmitted see Eenerallg Surgeon General’s Report, or the con-
sequences of a dementia attack could be especially dangerous, see supra note
9, we believe a court could find, within the scope of “otherwise qualified” stan-
dard, ajustification for treating HIV-infected individuals differently from un-
infected individuals, o _ o
_ Inbrief, whether HIV-infected individuals will be found after the individual-
ized inquiry required by Arline to be otherwise qualified will often depend on
how far the disease has progressed. At the early stages of the disease, it s likely
that neither health and safety nor performance will provide ajustification for ex-
cIudm% an HIV-infected person. Moreover, while current medical knowledge
suggests that safety should not be a concern in most contexts even as the disease
progresses, anindividualized assessment of performance may result in those with
AIDS or ARC being found not otherwise qualified, Finally, courts may find in
certain specialized contexts that an HIV-infected individual 1s not otherwise qual-
ified at any stage of the disease because infection in itself presents an especially
serious health or safety risk to others because of the nature of the position. The
inquiry in each case will be a factual one, and because of that, we are unable to
speculate further.

I1I. Application of Section 504 in the Employment Context
A. Introduction and Summary

The Civil Rights Restoration Act included a provision, the Harkin-Humphrey
amendment, 18 Which amended the definitions section of the Rehabilitation Act
to provide, with respect to employment, a specific ?uallflcatlon of the definition
]gf eta_n “individual with handicaps” in the context of contagious diseases and in-
ections:

For the purpose of sections 503 and 504, as such sections relate
to employment, [the term “individual with handicaps”] does not
Incluge an individual who has a currently contagious disease or
infection and who, by reason of such disease or infection, would
constitute a direct thieat to the health or safety of other individu-

B Pub. L. No. 100-259, §9, 102 Stat. 28, 3132 (1988). Since this amendment to section 504 was jointly spon-
sored by Senators Harlan and Humphrey, we will refer to the amendment in this opinion as “Harkin-Humphrey.”
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als or who, by reason of the currently contagious disease or in-
fection, is unable to perform the dutiés of the job.

As discussed below, application of the Harkin-Humphrey amendment in the
employment context should result in substantially the same conclusions as result
from apgllcan_on inthe non-emplo?/ment context of section 504 as interpreted.in
Arline. Specifically, we conclude that Harkin-Humphrey provides that HIV-in-
fected individuals {regardless of whether or not they are symptomatlcf) are pro-
tected against discrimination inthe employment context so fong as they fall within
the general section 504 requirements defining an “individual with handlcaPs” and
do ot contravene the specific qualification to the general requirements that the
amendment provides: namely, that they do not “constitute a direct threat to the
health or safety of other individuals” and they can “Rerform the duties of the job.”
In ou(r]ludgment, this qualification merely codifies the “otherwise qualified” stan-
dard discussed by the Court in Arline and discussed above in this memorandum,
including the pravision of a means of reasonable accommodation that can elim-
inate the health or safety threat or enable the employee to perform the duties of
the job, if it is provided Tor under the employer’s existing personnel policies and
dogs not impose an undue financial or administrative burden.

Because Harkin-Humphrey was a floor amendment that was not developed by
a committee, there is no committee report explaining it. The onl}/ explanator
statement that accompanied its introduction was a one-sentence statement of puj-
pose— "Purpose: To provide a clarification for otherwise qualified individuals
with handicaps in the employment context”, 134 Cong. Rec. 383 (1988)—and a
brief colloquy between the two sRonsors._ Id. at 383-84.

. The sponsors’ colloguy macle three basic points. First, the amendment was de-
signed to do in the contagious disease and Infection context what the comPara-
bly phrased 1978 amendment to section 504 did in the_context of alcohol and
drug abuse9—"assure employers that they are not required tq retain or hire in-
dividuals with a contagious disease or infection when such individuals pose a di-
rect threat to the health or safety of other individuals, or cannot perform the es-
sential duties ofajob. " Id. at 384. Second, the amendment “does ngthing to change
the current laws regarding reasonable accommodation as it applies to individu-
als with handicaps.” 1d. Finally, “as we stated in 1978 with respect to alcohol and
drug abusers,... the two-step process in section 504 applies n the situation un-
der'which it was first determined that a person was handicapped and then it is de-
termined thata person is otherwise qualified.” /. With that description of Harkin-
Humphrey’s principal legislative |stor%/ as background, we now discuss the
amendment’s impact on two aspects of the application of section 504 to HIV in-
fection cases in the employment context: (1) whether section 504 applies to both

19 “For purposes of sections 503 and 504 as such sections relate to employment, [the term “handicapped indi-
vidual™] does not include any individual who is an alcoholic or drug abuser whose current use of alcohol or drugs
prevents such individual from performing the duties of the job in question or whose employment, by reason of such
current alcohol or drug abuse, would constitute a direct threat to pro?ert or the safety of others.” Pub. L. No.
95-602, § 122(a), 92 Stat. 2955, 2985 (1978) (codified at 29 U.S.C. § 06&3)(8)).
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as%/_mptomatic_and symﬁtom_atic HIV-infected individuals; and (2) the manner in
which the section’s “otherwise qualified” requirement is to be applied, including
vv_getf}er employers must provide “reasonable accommodation™ to infected indi-
viduals.

B. Coverage of All HIV-Infected Individuals (Subject to the Stated Limitations)

We have no difficulty concluding that the Harkin-Humphrey amendment, and
thus section 504 in the employment context, includes within'its coverage both
asymptomatic and symptomatic HIV-infected individuals. The amendment’s lan-
guage draws no disfinction between asymptomatic and symptomatic individuals
and, notably, apPlles to a “contagious disease or infection.” It therefore applies
to all HIV-infected individuals, whether or not they are symptomatic. It Is true
that the amendment is phrased in the negative in that it says who is not handi-
ca?ped,_rath_er than defining who is handicapped. Nevertheless, we believe the
natural implication of this Statutory exclusion is that Bersons_ who do not fall
within the specified grounds for exclusion are covered by section 504 to the ex-
tent that they meet the general requirements of that section. Accardingly, in light
of our previous discussion of the application of the general provisions of section
504 to HIV-infected persons, we conclude that all HIV-infected individuals who
are not a direct threaf to the health or s_afet%/ of others and are able to perform the
duties of their job are covered hy section 504, o

Harkin-Humphrey’s legislative history reinforces this reading of the amend-
ment.2) There was no disagreement expressed concerning the amendment’s ap-
P|Icabl|lty t0 as?/mptomatlc HIV-infected individuals, and a number of legisla-
ors expressly stated that such persons were covered. Senator Harkin described
the purpose of the amendment In a letter, dated February 26, 1988, to Represen-
tatives Hawkins and Edwards. Senator Harkin explained:

The objective of the amendment is to expressly state in the statute
the current standards of section 504 0 as to reassure employers
that they are not required to hire or retain individuals with conta-
gious diseases or infections who pose a direct threat to the health
or safety of others or who cannot perform the duties of a job.

The basic manner in which an individual with a contagious dis-
ease or infection can present a direct threat to the health or safety
of others is when the'individual poses a significant risk of trans-
mitting the contagious disease or infection to other individuals.

2 Maoreover, the model for the Harkin-Humphrey amendment—the 1978 amendment to section 504 concern-
ing drug addicts and alcoholics—was intended to include within section 504 those covered persons not possessing
the deficiencies identified in the statute. See generally 124 Cong Rec. 30,322-25 (1978) (statements of Senators
Cannon, Williams, and Hathaway).
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The Supreme Court in Arline explicitly recognized this necessary
limitation in_ the protections of section 504, The amendment is
consistent with this standard.

134 Cong. Rec. 4781 (1988)62 _ _

During the subsequent debate in the House of Representatives, the Reﬁresen-
tatives who commented on the amendment indicated their understanding that per-
sons with contagious diseases or infections were covered. For example, referring
tcl)D the dlésentmg opinion inArline, see 480 U.S. at 289-93, Representative Weiss
observed:

[Chief] Justice Rehnquist stated that Congress should have stated
exgllcnly that individuals with contagious diseases were intendeg
to be covered under section 504. Congress has dong so now with
this amendment, stating clearly that individuals with contagious
diseases or infections are protected under the statute as long as
they meet the “otherwise qualified” standard. This clarity is par-
ticularly important with regard to infections because individuals
who are suffering from a contagious infection—such as carriers
ofthe AIDS virus or carriers of the hepatitis B virus—can also be
discriminated against on the basis of their infection and are also
individuals with handicaps under the statute.

134 Cong. Rec. 2937 (1988). Representative Coelho stated that the amendment

provides that individuals with contagious diseases or infections
are Rrotected under the statute unless they Pose a direct threat to
_thﬁ ealth or safety of others or cannot perform the duties of the
job.

People with contagious diseases and infections, such as people
with AIDS or people infected with the AIDS virus, can be sub{ect
to intense and irrational discrimination, | am pleased that this
amendment makes clear that such individuals are covered under
the protections of the Rehabilitation Act.

|d. at 2924. Representative Owens commented:

| am glad to see that [lthe amendment;] refers to individuals with
contagious infections, thus c,Iarlfylng that such infections can con-
stituté a handicapping condition under the Act.

2L See also 134 Cong. Rec. 2860 (1988) X‘The purpose of the amendment was to clarify for employers the ap-
plicability of section 504 of the Rehabilitation Act of 1973 to persons who have a currently contagious disease or
Infection.”) (statement of Sen. Harkin).
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Id. at 2937. The record is replete with similar comments.2 _

In summary, we believe that under the Harkin-Humphrey amendment, section
504 applies_in the employment context to all HIV-infected individuals, which
necessarily includes both asymptomatic and symptomatic HIV-infected individ-
uals. This parallels our conclusions with respect to HIV-infected individuals, both
symptomatic and asymptomatic, outside the employment context. The difference
bietween the employment and non-employment contexts because of the Harkin-
Humphr?_Y amendment is thus more apparent than real. Specifically, itisour view
that the arkln-HumBhrey amendment merely collapses the “ofnerwise quali-
fied” inquiry _aﬂpllca le outside the em[oloyment context into the definition of
“Individual with handicaps” in the employment text. Thus, whether outside the
employment context a particular infected Person Is deemed to he handicapped but
ultimately receives no protection under the statute because that person poses a
danger 10 others and is thereby not “otherwise qualified” or whether that same
person is not deemed to be handicapped under the Harkin-Humphrey amendment
In the employment context for the same reason is of onIY semantic significance.
In either case, if the infection is a direct threat to the health or safety of others or
renders.the individual unable to perform the duties of the job, the grantee or em-
ployer is not required to include that person in the covered program or activity
or retain or hire him in ajob. Indeed, the legislative history suggests that the prin-
cipal purpose of the Harkln-Humphrey amendment was the codification of the
“otherwise qualified” limitation as disCussed in Arline.22

C. Is There a “Reasonable Accommodation™ Requirement Under Harkin-
Humphrey?

The Department of Health and Human Services g‘HHS”) regulations imple-
menting section 504, first issued in 1977, reflect HHS’ determination that a “rea-
sonable accommodation” requirement is implicit in the “otherwise qualified” el-
ement of section 504. 42 Fed. Reg. 22,676, 22,678 (1977). Then, as now, the
requlations provided the following statement of the “otherwise qualified” re-
quirement; “Qualified handicapped person’ means . . . [w]ith respect to em-
ployment, a handicapped person'who, with reasonable accommodation, can per-

28ee, eg., 134 Cong. Rec. 2948 (1988) (statement of Rep. Edwards) (*1 commend the Members of the Senate
for fashioning this amendment in such away that the courts will continue to adjudicate cases involving AIDS, HIV
infection and other communicable conditions on a case by case basis ™); id at 3044 (statement of Rep. Hoyer{ (re
ferring to “people with AIDS and people infected with the AIDS virus™ as equally subject to the amendment); id.
at 2943 (statement of Rep Dannemeyer) (opposing amendment because it covers “asymptomatic earners”).

B“Purfose. To provide a clanficauon for otherwise qualified individuals with hand]cags in the employment
context.” 134 Cong. Rec. 383 (1988). See also the sponsors’ colloquy, discussed suE_ra in the text, as well as the
comments of individual members Efg, id at 2947 (statement of Rep Edwards% (“This amendment... codiffies]
the ‘otherwise qualified' framework forcourts to utilize in these cases.”); id. at 2937 (statement of Rep. Weiss) (*In
such circumstances [significant nsk ofcommunicating a contagious disease], the individual is not ‘otherwise (iual-
ified” to remain in that particular position. The Supreme Court in Arline explicitly recognized this necessary limi-
tation in the protections of section 504. The Senate amendment places that standard in Statutory language .. .”),
id. at 3043 (statement of Rep. Hoyer) (“[T]his amendment essentially codifies the existing standard of otherwise
qualified in section 504, as explicated by the Supreme Court in Arline ).
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form the essential functions of the job in question.”24 In Arline, the Supreme
Court endorsed the “reasonable accommodation” requirement of the regulations
explaining that when a handicapped person is not able to perform the essential
functions of the job, and is theretore not “otherwise, qualified,” “the court must
also consicer whether any ‘reasonable accommodation’ by the employer would
enable the handicapped person to perform those functions.”sd

As noted ahove, the Harkin-Humphrey amendment includes within it the “oth-
erwise qualified” standard. We must determine whether a “reasonable accom-
modation” requirement is implicit in Harkin-Humphrey’s sRemaI section 504 for-
mulation, just as HHS and the Supreme Court found"such.a re?uwement to be
implicit in section 504 prior to this amendment. More specifically, was Harkin-
Humphrey intended to require reasonable accommodation of a contagious indi-
vidual who, absent such accommodation, Poses a “direct threat to the health or
safety of other individuals or... is unable to perform the duties of the joh?” The
amendment’s legislative history convinces us that Con?ress Intended that con-
sideration of “reasonable accommodation” should be factored into an employer’s
tfjeterrmnatlt())n of whether an infected employee poses a direct threat or canper-
orm the job.

The Iejglslatlve_hlstory of the Harkin-Humphrey amendment indicates that
Congress was quite aware that administrative and gudlual Interpretation had
added the “reasonable accommodation” gloss to section 504, and Congress un-
derstood and intended that such a gloss would be gut on Harkin-Humphrey. The
first evidence of this is found in"the colloquy between Senators Harkin and
Humphrey upon the introduction of the amendment. The colloquy stressed that
the amendment “does nothing to change the_current laws re%ardlng reasonable
accommodation as it applies to individuals with handicaps.” 134 Cong. Rec. 384
(1988). More expansively, Senator Harkin subsequently stated:

[T]he amendment does nothing to change the requirements in the
requlations regarding prowdlng reasonahle accommodations for
persons with Randicaps, as such provisions apply to persons with
contagious diseases and infections. Thus, if a reasonable accom-
modation would eliminate the existence of a direct threat to the
health or safety of others or eliminate the inability of an individ-
ual with a c_ontaﬁ:ou_s disease or infection to perform the essential
dutl_?_s of ajob, the individual is qualified to remain in his or her
position.

2445 CFR. § 84.3(k)(|) (1987) (emphasis added). See also 45 C.F.R. § 84.12 (1987) (setting forth the “rea-
sonable accommodation’ requirements%. . o

SArline,480 U.S. at 287 n. 17 The Court suggested that two factors, originally employed by the Court in Davis,
should be used to ascertain the reasonableness of an employer’s refusal to accommodate a handicapped individual:
“Accommodation is not reasonable if it either imposes “undue financial and administrative burdens’ on a grantee,
Southeastern Communit Colle%e v. Davis, 442 U.S. at 412, or requires a ‘fundamental alteration in the nature of
[the] program” id. at 410. See 45 C.F.R. § 84.12(c) (1985) (listing factors to consider in determining whether ac-
commodation would cause undue hardship).. " Id
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|d. at 2861-62.

Senator Harkin’s statement cannot be given dispositive weight because it was
not joined by his co-sponsor, Senator Humphrey, and it was not made before the
Senate voted on the amendment. However, Sénator Humphre?/_ never directly
challenged this statement, or said that reasonable accommodation was not in-
tended, and unchallenged statements to the same effect were made by members
of the House speaking'in favor of and against the amendment prior to the House
vote on the amendment and bY members of the Senate speaking in favor of and
against the amendment prior to the vote to override the President’s veto of the
C|V|I_R|?hts Restoration Act. _ _

Prior fo the House vote, for example, Representative Weiss remarked:

As the Senate amendment now restates in statutory terms, [indi-
viduals with contagious diseases or infections] are also not other-
wise qualified if, without reasonable accommodation, they would
pose a direct threat to the health or safety of others or could not
perform the essential functions of a job.

|d. at 2937. Representative Waxman said the same thing:

!T]_he Court went on to say [in Arling] that if [persons with con-
agious diseases] pose a significant risk of transmitting their dis-
eases in the workplace, and if that risk cannot be eliminated by
reasonable accommodation, then they cannot be considered to be
“otherwise qualified” for the job. The amendment added by the
Senate to this bill places that standard in law.

1d. at 2939 éemphasw added). Many other Representatives supporting the amend-
mentagreed.2%Opposing theamendment, Representative Dannemeyer stated that
“[i]f this bill is passed as presently written, employers will be réquired to ac-
commodate victims of this fatal diSease despite potential health threats to other
employees.” Id. at 2943. , _ o

rior to the Senate vote to override the President’s veto of the Civil Rights
Restoration Act, Senator Harkin reiterated his intent and understanding that rea-
sonable accommodation was required:

% E.g., 134 Cong. Rec 3280 (1988) (statement of Rep. Miller) (“g]he new language added by the Senate
changes nothing with resgect to current law and is not intended to displace the ... reasonable accommodations re-
quirement under section 504.”); id at 2947 (statement of Rep Edwards) (“The colloguy in the Senate between the
two cosponsors of the amendment clarifies that it is the intent of Congress that the amendment result in no change
in the substantive law with regard to assessing whether persons with this kind of handicapping condition are ‘oth-
erwise qualified' for the gob in question or whether employers must provide ‘reasonable accommodations’ for such
individuals.”), id. at 2924 (statement of Rep. Coehlo) (“ﬁndmduals with contagious diseases and infections are
not otherwise qualified—and thus are not Erotected m a particular position— if, without reasonable accommoda-
tion, they would pose a direct threat to the health or safety of others or cannot perform the duties of the job.”), id
at 304344 (statement of Reg. Hoyer) (not “otherwise qualified” if risk of communicating contagious disease “can-
not be eliminated by reasonable accommodation”); id at 3935 (statement of Rep. Jeffords(jJ (same()]; id at 2937 (state-
ment of Rep. Owens) (same).
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| say to this body this bill does not | repeat does not require an
employer to hire’or retain in employment all persons witf conta-
gious diseases. An employer is fre to refuse to hire or fire an
employee who poses a direct threat to the health or safety of oth-
ers who cannot perform the essential functions ofthejob ifno rea-
sonable accommodation can remove the threat to the safety ofoth-
ers or enable the person to perform the essentialfunctions of the
job. This determination must be made on an individualized basis
and be based on facts and sound medical judgment.

Id. at 4272 (emphasis added). Moreover, in ar&umg that the President’s veto
should be sustained, a number of Senators stated their understanding that Harkin-
Humphrey wauld require reasonable accommodation. Senator Hatch included in
his list of objectionable features of the Civil Rights Restoration Act “the re-
quirement to attemPt to accommaodate persons with infectious diseases, such as
tuberculosis and AIDS.” 1d. at 4239. Senator Symms made the same point, ar-
,umg that ‘_‘th_e equality-of-result rather than equality-of-opportunity standards
in the Civil Rights Restoration Act] can lead to . . ."the need to attempt to ac-
commodate infectious persons.” Id. at 4246. o

~ Moreover, in addition to this direct evidence of,conqresslonal Intent concern-
Ing the Harkin-Humphrey amendment, we also find illuminating the evidence
that the 1978 drug and afcohol abuse amendment, on which Harkin-Humphrey
IS modeled,27 was intended to require reasonable accommodation. During the
Senate debate on Harkin-Humphrey, Senator Cranston observed that the drug and

alcohol abuse amendment

did not result in any basic change in the process under section 504
by which it is, determined whether the individual claiming un-
|lawful discrimination is handicapped and whether that individual
Is “otherwise qualified,” taking into account—as in the case of all
other handicapped persons—any reasonahle accommodations
thfat?ho_lljld be made to enable him or her to perform thejob sat-
isfactorily.

|d. at 1174 1emphas|s added%.

The legislative history of the drug and alcohol abuse amendment supports Sen-
ator Cranston’s assertion that “reaSonable accommodation™ was required under
that amendment. That legislative history is clear that the amendment was de-
mgned to codify the existing “otherwise qualified” standard, as interpreted by the
Attorney General and the Secretary of HEW, which included the “reasonable ac-
commodation” requirement.28 In éxplaining the amendment, one of its sponsors
specifically cited the “reasonable accommodation” requirement:

21See sponsors' colloyﬂuy, 134 Cong. Rec. 383-84 61988).
2843 Op. Att’y Gen. No 12, at2g1977) SsectionS 4 does not “require unrealistic accommodations” ford(ug
addicts or alcoholics); 42 Fed. Reg. 22,676, 22,678 (1977& (promulgating “otherwise qualified” definition, whic
is identical to current definition and thus includes reasonable accommodation).
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Regulations implementing sections 503 and 504 already address
thhe concerns of employers and, others seeking the amendment].

heP/ make clear that th¢ protections of sections 503 and 504 only
apply to otherwise qualified individuals. That means ... that dis-

tinction on the basis of qualification is perfectl f1ust|1‘|abl,e. Reg-
ulations implementing section 503 define “qualified handicapped
individual™ as a handicapped person who is capable of perform-
ing a particular job with reasonable accommodation to his or her
handicap.2

Our final reason for believing that Congress intended the Harkin-Humphre
amendment to preserve the “reasonable accommodation” requirement of exist-
mfg law is that a contrary conclusion would entail overruling a specific .h0|dlﬂ09
of Arline. After holding that the plaintiff in Arline was a “handicapped individ-
ual,” the Supreme Court remancled the case to the district court for the “other-
wise qualified” determination, which the Court said should include “evaluat[ing],
in light of [a series of medical findings], whether the emplo¥er could reasonah g
ebc%omtmz% 8ate the employee under the established standards tor that inquiry.” 48

S. at 288,

Any reading ofthe Harkin-Humphrey amendmentthatf)rpcluded reasonable ac-
commodation would be inconsistent with that Arline holding. Apﬁlymg Harkin-
Huthrey without reasonable accommodation to an individual li ethePIalntlff
inArline would probably resultin afl_ndlngi that the individual is a direct threat to
the health and safet?/ of her students without any meamn%ful consideration of non-
burdensome ways fo alleviate the danger. Thus, under that reading, an individual

N 124 Con?.‘ Rec. 30,324 (1978) (statement of Sen Hathaway) (emphasis added). The sponsors of the amend-
ment believed thal it “simply [made] explicit what prior mterlpretauons] of the act—mcludm% those of the Attor-
ney General and the Secretary of Health, Education, and Welfare—have found.” Id at 37,510 (statement of Sen.
Williams). They did not helieve that a change in law was necessary, but they were willing to provide a clarifica-
tion in order to “reassure employers that it is not the intent of Congress to require any emploger to hire a person
who is not qualified for the position orwho cannot perform competently in his or herjob.” Id. at 30,323. The amend-
ment used an “otherwise (1ualified” fonnulation to clarify how existm% law applied to drug and alcohol abusers. As
explained by Senator Williams, “while the legislative h|sto_r%r of the 1973 act, as a_uthoritativeIY_ interpreted by the
Attorney General, made clear that qualified individuals with condiuons or histories of alcoholism or drug addic-
tion were protected from discrimination by covered employers, this amendment codifies that intent.” Id. at 37,509,
Senator Williams’ reference to the Attomey General was to an opinion Attorney General Bell provided to HEW
Secretary Califano a month before HEW's promulgation (on May 4, 1977) of its regulations implementing section
504.43 OP.Att’yGen. No. 12(Apr. 12,1977). While concluding thatdru?land alcohol abusers were “handicapped
individuals” subject to the same protections under section 504 as were all other handicapped individuals, the At-
torney General stressed the applicability of the “otherwise qualified” requirement:

[OJur conclusion that alcoholics and drug addicts are “handicapped individuals” for purposes of sec-

tion 504 does not mean that such a person must be hired or permitted to ?arnmpate in a federally as-

sisted program if the manifestations of his condition prevent him from effectively Ferfor_ming the job

in question or from participating adequately in the program. A person’s behavioral manifestations of

adisability may also be such that his employment or participation would be unduly disruptive to oth-

ers, and section 504 presumably would not reauwe unrealistic accommodations in such a situation.
Id at 2 (emphasis added). As Senator Williams note [5124 Cong. Rec. 30,324 (1978)), Secretary Califano’s state-
ment accompanying issuance of the requlations agreed with the Attorney General’s interpretation and his emgha—
sis on the “otherwise qualified” requirement. 42 Fed. Reg 22,676, 22,686 (1977). The regulations issued by Sec-
retary Califano included the “otherwise qualified” regulation requiring reasonable accommodation. 1d. at 22,678
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with tuberculosis (or an HIV-infected individual) would receive less individual-
ized scrutiny under theamendment than underArline. However, itisclearthat Con-
gress did not intend to overrule Arline. Indeed, supporters of Ha_rkln-HumPhrey
repeatedly and unequivocally spoke of codifying Arline and acting consistently
with Arline, including specificall Arl|nef%Pproach to “otherwise qualified” and
“reasonable accommodation.”)Only asingle statement by Senator Humphrey is
arguably somewhat to the contrary, and even this remark does not undermine our
conclusion, or the overwhelmln? evidence of legislative intent on which it is
based.31Senator Humphrey merely stated that the amendment must result in some
change or it would have been “pointless.” However codl_f%mg a Supreme Court
hoIde Inamanner designed to reassure those infected wit acontagious disease
of the faw’s protection and employers of the law’s limits has a paint.

For the foregom% reasons, We conclude that ImRhCIt in Harkin-Humphrey’s
statement of the “otherwise qualified” standard for the contagious disease contéxt
IS a “reasonable accommodation” requirement.32 Accordingly, before determin-
ing that an HIV-infected employee is not an “individual with handicaps,” an em-
ployer must first consider whether, consistent with the employer’s existing per-
sonnel policies for the job in question, a reasonable accommodation would
elflmm_a g the health or safety threat or enable the employee to perform the duties
ofthejob,

Arhjne's discussion of the HHS regulations’ “reasonable accommodation” re-
quirement presents a useful point of reference for considering what “reasonable
accommodation” should be provided for HIV-infected individuals in the em-
ployment context. As noted by the Court, the HHS regulations provide that
‘[eImployers have an affirmative obligation to make a reasonable accommoda-
tion for a’handicapped employee. Although they are not required to find another
job for an employee who is not qualified for the job he or she was doing, the_?/
cannot deny an employee alternative emf)loyment opEJortumtles reasonably avail-
able under'the employer’s existing policies.” 480° U.S. at 288 n.19, However,
“where reasonable accommodation does not overcome the effects of a person’s
handlcaP,_orwhere_ reasonable accommodation causes undue hardship to the em-
ployer, Tailure to hire or gromote the handicapped person will not be considered
disCrimination.” 45 C.F.R., pt. 84, app. A, {) 50 (1997). . o

While reasonable accommodation is part of the individualized factual mqun?/
and therefore difficult to discuss in the abstract, it clearly does not require al-

~ JE 9.%34 Cong. Rec. 4272 (1988) (statement of Sen. Harkin), id at 2860 (statement of Sen. Harkin, concurred
in bi/ Sen Kennedy and Sen Weicker), id at 1174 (statement of Sen Cranston), id at 2924 (statement of Rep.
Coelho), id at 2931 (statement of Rep. Hawkins); id. at 3935 (statement of Rep Jeffordsg, id at 2937 (statement
of Rep. Owens), id at 2939 (statement of Rep. Waxman); id at 2947 f(statement of Reﬁ. dwards).

3 134 Cong Rec. 1794 (1988) (statement of Sen. Humphrey) (*1f the Humphrey-Harkin amendment had not
resulted in some substantive change in the law, it would have been a pointless exercise. ... [The amendment was
not] intended merely to codify the status quo in this area The language of these measures is quite clear, and post
facto interpretations should not be construed to alter their actual intent or effect ")e _

3 The American Law Division of the Library of Congress’ Congressional Research Service has reached the
same conclusion. CRS Report for Congress, Legal Imglications of the Contagious Disease or Infections Amend-
ment to the Civil Rights Restoration Act, S 557 at 18-23 (March 14, 1988).
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lowing an HIV-infected individual to continue in a position where the infection
poses a threat to others. This would appear to be the case with infected health
care workers who are involved in invasive surgical procedures, and it may also
be the case with respect to other infected health care workers or individuals em-
ployed injobs that entail _rESJ)_OHSIbIlIty for the safety of gthers. Limited accom-
modations mI?ht be required if alternative empIoP/ment IS reasonably available
under the employer’s existing policies. For example, a surgeon in a teaching hos-
pital might be restricted to teaching or other medical duties that do not involve
Partlclpatlon In invasive surgical procedures, or a policeman might be reassigned
o duties that do not involve'a significant risk of a physical injury that would in-
volve bloodshed. In contrast, given the evolving and uncertain state of knowl-
edge concerning the effects ofthe AIDS virus on the central nervous system, it
may not be possible, at |east if the disease has sufficiently progressed, to make
reasonable accommaodation for positions, such as bus driver, airling pllqt, or air
traffic controller, that may allow very lttle flexibility in possible job assignment
and where the risk of injury is %reat If the emplo¥er quesses wrongly and'the in-
fected person is not able to pertorm the duties of the job.

Conclusion

We have concluded, with respect to the non-employment context, that section
504 protects symptomatic and asymptomatic HIV-infected individuals a?alnst
discrimination’in any covered program or activity on the basis of any actual, past
or perceived effect of HIV inrection that substantially limits anP( major life ac-
tivity—so long as the HIV-infected individual is “otherwise qualified” to E)_a_rtlc-
ipaté in the proawra_m or activity, as determined under the “otherwise qualified”
standard set forth in Arline. We have further concluded that section 504 applies
In substance in the same way in the employment context, since the statutorE/ qual-
ification set forth in the Civil nghts Restoration Act merely incorporates the Ar-
line “otherwise (iuahfl_ed" standard for those individuals who are handicapped
under the general provisions of section 504 by reason of a currently contagious
disease or‘Infection. The result is the same: stbject to an employer making rea-
sonable accommodation within the terms of his existing personnel policies, the
symptomatic or asymptomatic HIV-infected individual Is protected against dis-
crimination if he or she is able to perform the duties of the job and does not con-
stitute a direct threat to the health or safety of others.

. Douglas W. Kmiec
Actln%A_sswtantAttorney General
ffice ofLegal Counsel

Attachment
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July 29, 1988

Douglas Kmiec, Es?.

Acting Assistant Attorney General
Office of Legal Counsel
Department 0f Justice
Washington, D.C.

Dear Mr. Kmiec:

| was pleased to be able to convey to you, at our meeting ofJuI% 20,1988, our
medical and public health concerns regarding discrimination and the current HIV
epidemic. These concerns will be greatly affected by the extent to which HIV in-
fected individuals understand themselves to be protected from discrimination on
account of their infection.

Protection of persons with HIV infection from discrimination is an extremely
critical £Ub|_IC health necessity because of our limited tools in the fight against
AIDS. Atthis time, we have no vaccine to protect against HIV infection and only
one treatment which appears to extend the lives of Some persons with AIDS but
does not cure the disease. Consequently, the primary public health strategy is pre-
vention of HIV transmission.

This strategy requires extensive counselinq_and testing, for HIV infection. If
counseling an testgngnare to work most effectively, individuals must have con-
fidence that they willbe protected fully from HIV related discrimination.

During our meeting you and members of your staff raised a number of Per-
ceptive Questions concéring the nature of HIV infection mcludm% the patho-
genesis of the virus and its modles of transmission. Your interest in the scientific
aspects of HIV infection is welcome, since it is our belief that an_Y legal opinion
regarding HIV infection should accurateIK reflect scientific reality. As I sought
to emphasize,during our meeting, much has been leared about HIV infection
that makes it magProprlate to think of it as composed of discrete conditions such
as ARC or “full blown” AIDS. HIV infection is the startm? point of a single dis-
ease which progresses through a variable range of stages. Inaddition to an acute
flu-like illness, early stages of the disease may involve subclinical manifestations
L.e., impairments and no visible signs of illngss. The overwhelming majority of
infected persons exhibit detectable abnormalities of the immune system. Almost
all, HIV infected persons will go on to develop more serious manifestations of
the disease and our present knowledge suggests that all will die of HIV infection
barring Premature death from other causes. Accordingly, from a purely scientific
persBec Ive, persons with HIV infection are clearly impaired. They are not com-
paranle to an immune carrier of a contagious disease such as Hepatitis B. Like a
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person in the early stages of cancer, the)[/ may appear outwardly healthy but are
In fact seriously ill. Regrettably, given the absence of anK curative thérapy for
AIDS, a persori with cancer currently has a much better ¢

an HIV infected individual.

ance of survival than

. Please do not hesitate to contact me if I can be of any further assistance to you
in this matter,

Sincerely,

C. Everett Koop, M.D.
Surgeon General
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Reimbursement of the Internal Revenue Service for Investigative
Services Provided to the Independent Counsel

To the extent that Internal Revenue Service agents detailed to an independent counsel ﬁerform_ work
that is related to the type of work for which the IRS receives its appropriations, the detail falls
within an exception to the general rule against non-reimbursable details. Reimbursement by the
;ntd%pendent counsel is appropriate for work performed by the detailed agents that is not IRS-re-
ated.

September 30, 1988

Memorandum Opinion for the Assistant Attorney General
FOR ADMINISTRATION

Introduction and Summary

This responds to your memorandum asking for the opinion of this Office con-
cerning the proPrley of relmbursm% the Internal Revenue Service (“IRS”) for
the services of IRS agents assigned 1o assist Independent Counsel Lawrence E.
Walsh and James C. McKay.1The IRS, which entered into agreements to be re-
imbursed by the_independent counsel for the services of IR agents, contends
that it must receive reimbursement and that reimbursement cannot be waived.
For the reasons stated below, we conclude that to the extent that an IRS agent de-
tailed to an independent counsel performs activities related to the purposes of the
IRS, the detail falls within an exception to the, f%eneral rule against the reim-
bursable details. This conclusion is consistent with a recent congressional com-
mittee report which, while only a matter of legislative quidance, Suggests that re-
imbursement by the mdegendent counsel to the IRS is inappropriate where
“agents will presumably be performing IRS work—investigating federal tax
fraud.” However, with respect to all work that does not fall within that excep-
tion, the IRS should seek reimbursement from the independent counsel.

Analysis

A federal agency must spend its funds on the objects for which they were ap-
propriated. 3L°U.S.C. § 1301(a). A corollary to this Statutory rule is thaf an agency
may not augment its appropriations from outside sources without specific Statu-

1 Memorandum for Charles J. Cooper, Assistant Attorney General, Office of Legal Counsel, from Harry H.
Flickinger, Assistant Attorney General for Administration, Justice Management Division (May 6, 1988).
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tory authority. See generally United States General Accounting Office, Office of
General Counsel, Principles of Federal Appropriations Law 5-62 to 5-63 (1st
ed. 1982) (explaining the aug,m_entatlon theory?. The statute andits coroIIar}/ com-
bine to Create a genéral prohibition on the detail of employees from one federal
agency to another on a non-reimbursable basis. “To the extent that agencies de-
tail employees on a nonreimbursable basis . . . they may be avoiding congres-
sional limitations on the amount of moneys a proBrlated o the receiving agency
for particular programs.” 64 Comp. Gen."370, 380 (1985).2 ,

here are several recognized exceptions to the rule against non-reimbursable
details. First, there is a de minimis exception for details that have a negligible ef-
fect on the Ioan!nqbagenc 'S aPproprlatlons._Se_e 65 Comp. Gen. 635,637 (1986).
Second, non-reimpursable details are permissible if the detail involves a matter
related to the Ioam_n%_agency’s appropriations and which would aid the loaning
agency in accomplishing the objects of its appropriations. Id:, see also 64 Comp.
Gen. at 380. Third, Congress ma exgresslsy ermit non-reimbursable details in
certain |rt1_stan§es. See, e.0.,5U.S.C. 3334 (guthorlzmg details to international
organizations).

We believe that non-reimbursable details to the independent counsel are per-
missible in this case under the second exception. In this regard, the IRS concedes
that non-reimbursable details are appropriate “to the extent that IRS employees
are assigned to investigations concerning violations ofthe internal revenue laiws.”
Memorandum for Associate Chief Counsel (Litigation) from Director, General
Legal Services Division at 2 (Sept. 23, 1987). This is $0 because the IRS is ap-
proP_rlat_ed funds for “necessary expenses of the Internal Revenue Service for in-
vestigation and enforcement activities.” Act of Dec. 22, 1987, Pub. L. No. 100-
202,101 Stat. 1329,1329-395. Accord Actof Oct. 30,1986, Pub. L. No. 99-591,
§ 101(m), 100 Stat. 3341, 3341-312, N

We have examined your letter to Mr. Brennan and agree that it s reasonable
to conclude that the IRS agents detailed to the independent counsels would ap-
pear to be working on matters related to the IRS appropriation. Under the agree-
ment, IRS employees are “to perform assigned financial investigative activities,
including tracing”of funds and net worth Computations.” Memarandum of Un-
derstanding between the Internal Revenue Service and the Office of Independent
ggnunsel at 1 (Mar. 6, 1987) (“MOU”). As you noted in your letter to Mr. Bren-

At our meeting with you on SePtemb_er_29, 1987, Anthony Lan-
gone, Assistarit Commissioner for Criminal Investigations, IRS,
confirmed that to the best of his knowledge this was in fact the
type of work performed by the IRS employees in this investiga-

2The Comptroller General is an officer of the legislative branch, see Bowsher v. Synar, 478 U.S. 714, 727-32
(1986), and, historically, the executive branch has not considered itself bound by the Comptroller General’s legal
opinions if they conflict with the legal opinions of the Attorne)( General or of this Office. However, the opinions
do supply valuable %mdance and, in this instance, the Comptroller General's construction of appropriations law is

not inconsistent with our reading of the law.
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tion. By its very nature, this t)[/pe of work tends to uncover
violations of thé revenue laws to the extent that they may be
present.... [Hn arecent telephone conversation, the Independent
Counsel’s Office confirmed that the work of the IRS employees,
at least in part, involved tax related matters.

In Ii%ht of these facts, we believe there is a reasonable basis to
conclude that the work of the IRS employees for the independent
counsel was in furtherance of an IRS appropriation.

Letter for the Honorable Charles H. Brennan, Deputy Commissioner—QOpera-
tions, Internal Revenue Service, Department of the” Treasury from Harry H.
Flickinger, Assistant Attorney General for Administration at 2 (Sept. 30, 1987)
(“Flickinger Letter”). Indeed, the work of the mdeﬁendent counsel produced an
Indictment against former Lieutenant Colonel North and others for conspiracy to
defraud the [RS. United States v. Poindexter, No. 88-80 (D.D.C. Jan 28, 1987)
(count twenty-three of the indictment). It therefore seems evident that at least
some of the work done by IRS agents was in aid of the IRS’ objective of inves-
tigating violations of the tax laws and supporting enforcement activity against
violators, Therefore, the IRS should not Insist upon reimbursement where the
facts indicate the work was in support of the mission of the IRS.3 o
The third exception to the general rule—explicit cqn?ressmnal authorization
for non-reimbursable details—does not seem to apply in this case, although there
are Ieglslatllve statements contemplating non-reimbursement under the second
exception discussed ahove. An independent counsel may request assistance dur-

ing an investigation pursuant to 28 U.S.C. § 594(d)(1):

An independent counsel may re(iuest assistance from the Depart-
ment of Justice in carrying out the functions of the independent
counsel, and the Department of Justice shall provide that assis-
tance, which may include .. . the resources and personnel neces-
sary to perform {the] independent counsel’s duties.

Obviously, this provision does not expressly permit federal agencies to detail
agents to an independent counsel on a non-reimbursable basis. Indeed, the pro-
vision only states that an independent counsel may obtain assistance from the De-
partment 0f Justice—it does not address the issué of how the independent coun-
sel may obtain assistance from other federal agencies or on what hasis such
assistance should be provided. Nor is the legislative history of the Ethics in Gov-

3 Indeed, to require reimbursement for activities within an agency’s mandate may, under some circumstances,
constitute an improper augmentation of funds. As you stated in your letter of September 30, 1987 to Mr. Brennan,
“[i]t would be an authorized augmentauon of the IRS appropriations for the IRS to be reimbursed for work that
Congress intended to fund out of an IRS anropriation." Flickinger Letter at 1-2. See also United States Govern-
ment Accounting Office, Office of General Counsel, Principles of Federal Appropriations Law 5-62 to 5-63 (1st
ed. 1983).
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emment Act of 1978 Pub. L. No. 95-521, § 601(a), 92 Stat. 1824, 1869-70, the
origin of section 594(d). helpful. The 1978 legislative history does anticipate that
an ndependent counsél may need assistance from other agencies, but the leg-
islative history does not address the specific issue of whether such assistance 1s
to be provided on a reimbursable basis. See H.R. Rep. No. 1307, 95th Con%, 20
Sess, 9 (1978) {“Wh_en requested, the Justice Department must also_ furnish the
special prosecutor with resources and personnel needed by the special prosecu-
tor in order to perform his duties.”); S. Rep. No. 170, 95h_Con?_., 1st Sess. 68
(1977) Y‘The special prosecutor may choose to hire his own investigators or may
choose to make some use of the Federal Bureau of Investigation or other federal
mvestl(l;atlon services. ... Ifthe special prosecutor requests the services of the
Federal Bureau of Investlgatlon or any federal investigative service, the Depart-
ment of Justice is directed to provide the Personnel and resources need_ed.”SJ.

Legislative statements ac_comﬁanylng he 1987 amendments to the indepen-
dent counsel statute do provide, however, some evidence of Congress’ desire to
have assistance provided to an independent counsel on a non-reimbursable ba-
sis. Even though section 594(d2( 1) was not changed when Congress reauthorized
the independent counsel statute in 1987, a Senate report_exglalned that section
594(d)(1) “enables [the independent counseIL, standln? in the shoes of the At-
torney General, to request assistance from ofner invesfigative agencies such as
the Internal Revenue Service, Secret Service, Inspectors General and Customs
Service, which routinely assist the Department of Justice with its criminal in-
vestlgatlons.” S. Rep. No. 123, 100th Cong., 1st Sess. 23 (1987) (emphasis
added). The report then observes:

[T]ne Internal Revenue Service (IRSt)) has recently demanded that
anindependent counsel sign a reimbursement agreement to use
IRS investigative agents, even though it appears the IRS does not
demand similar reimbursement from the Justice Department for
the assistance of such agents with other criminal cases. Reim-
bursement appears particularly inappropriate since these agents
¥V|Iprre(sjumany be performing IRS work—investigating federal
ax fraud.

|d. at 23. The report adds that “Congress . .. intended other investigative agen-
cies to provide assistance to independent counsels ... on the same nonreim-
bursable basis available to [the Justice] Department. .. . [Flederal agencies are
instructed to discontinue the practice of requiring reimbursement agreements
mandated by [section 594(d))."1d.

The unmistakable inference from this discussion is that the IRS should not re-
quire reimbursement for assistance it provides to the independent counsel, if it
would not require similar reimbursement from the Department of Justice. Since
IRS assistance to the Department would normally be non-reimbursable where the
assistance advanced the mission of the IRS, these legislative statements suggest,
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but do not obliﬁate,4that the IRS should treat details to an independent counsel
in a similar fashion.

Conclusion

We believe that the IRS should not insist upon reimbursement from an, inde-
Pendent counsel for the services of IRS atgents to the extent that the portion of
he work beln_(ly done by the agents is related to the type of work for which the
RS receives its appropriations. This is consistent with Iongstandm%,aﬁpropna-
tions law and principles and coincident with legislative statements which suggest
that these principles should be observed with respect to the independent counsel,

%JS'[ as they are with the Department of Justice. For all non-IRS-related work done
y the detailed agents, however, the general rule requiring reimbursement would

appear to apply.

~ Douglas W. Kmiec
Act|n%A_SS|stantAttorney General
ffice ofLegal Counsel

4 There are two reasons why the 1987 Senate committee report cannot obligate the IRS as a matter of law. First,
the report language that instructs federal agencies to discontinue all reimbursement agreements is not part of the
statute. Committee reports are not statutes and they need not be treated as such. See TVA v. Hill, 437 U S 153,191

1978), 55 Comp. Gen. 812,819-20(1976); Reed Dickerson, The Interpretation andAngication ofStatutes 14345
1975) Legislative intent is ineffective unless it isembodied in the words of the statute. See Commissioner v Acker,
361 US. 87,92-93 (1959)

Second, even though one might ordinarily review the legislative history of a statute to discern the meaning
ofan ambiguous provision, post-enactment legislative history generally is entitled to little weight This is especially
true when the history is found in a committee report wntten several years after Congress enacted the statute. See
Oscar Mayer & Co v Evans, 441 U.S. 750, 758 (1979) (The Senate report “was wntten 11 years after the [act]
was passed in 1967, and such ‘[legislative observations . are in no sense part of the legislative history.*") (quot-
ing UnitedAirlinesv McMann, 434 U.S. 192,200n.7 (1977)). Inthis case. Congress did not change section 594(d)( 1)
in 1987, so the discussion of non-reimbursable details is not related to any statutory action taken by Congress. Nev-
ertheless, the Senate Committee on Governmental Affairs obviously favored non-reimbursable details to the inde-
Eendentcgunsels, and to the extent appropnauons law and principles coincide with this stated reference, they should

e pursued.
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Legal Issues Raised by Progosed Presidential Proclamation To
Extend the Territorial Sea

The President has the authority to issuea proclamation extending the jurisdiction of the United States
over the territorial sea from three to twelve miles out.

The President also has the authority to assert the United States’s sovereignty over the extended ter-
ritorial sea, although most such'claims in the nation’s history have been executed by treaty.

There is a serious question whether Congress has the authority either to assert jurisdiction over an
expatnded te_rtntorlal sea for purposes 0f international law or to assert the United States’s sover-
eignty over it.

The domestic law effect on federal statutes of the extension of the territorial sea is to be determined
by examining Congress’s intent in enacting each affected statute.

The extension of the territorial seawill not affect the Coastal Zone Management Act.

October 4, 1938

Memorandum O pinion for the Legal Adviser
Department of State

Introduction and Summary

_ This responds to the requests, made by your Office and an inter-agency work-
ing group, for analysis of the constitutionial and statutory questions raised b?/ a
gro 0sed presidential proclamation to extend the territorial sea of the United

tates from its present breadth of three miles to twelve miles.LIn particular, we
have been asked to address the fo[lowm? questions: First, does the President have
the authority to declare, by presidential proclamation, the proposed extension?
Second, assuming the President does have the authorltﬁ, what effect would such
a proclamation have on domestic legislation, such as the Coastal Zong Manage-
ment Act? Third, can the President limit the effect the proclamation will have on
domestic legislation? We have also been asked to comment on H.R. 5069, a bill
that would extend the territorial sea by legislation.

We conclude that the President can extend the territorial sea from three to
twelve miles by proclamation. While the most legally secure method of doing so
would be by entering into a treaty with other nations on this issue, we believe
that the President may extend the territorial sea by virtue of his constitutional role

1 Letter for Douglas W. Kmiec, Acting Assistant Attorney General, Office of Legal Counsel, from Michael J.
Matheson, Acting Legal Adviser (Aug. 15,1988). See also Memorandum for Michael A. Carvin, Deputy Assistant
Attorney General, Office of Legal Counsel, from Kevin R. Jones, Deputy Assistant Attorney General, Office of
Legal Policy (June 20, 1988) (raising similar questions on behalf of the inter-agency working group).

238



as the representative ofthe United States in foreign relations. The President’s for-
eign relations authority under the Constitution clearly permits his unilateral as-
sertion on behalf of the United States of jurisdiction over the territorial sea.
Whether the President may mdmduallY assert soverelgntP/ over the territorial sea
IS 0pen to some question, althougih on the basis of severa Iong-se_ttled, historical
examples of Presidents unilatera I?/ claiming territory in this fashion, we believe
that he may. Finally, we conclude that while Congress may establish state bound-
aries, there is a serious question whether it has the constitutional authority either
to assert jurisdiction over an expanded territorial sea for international law pur-
POSES O 10 assert sovereignty over it. _ o

With respect to the statutory issues, we believe that the better view is that the
expansion of the territorial sea will not extend the coverage of the Coastal Zone
Management Act (“CZMA”), 16 U.S.C. §8§ 1451-1464, the statute that has been
identified to us by the inter-agency working group as being of special concern.
|t must be acknowledged, however, that the effect of the proclamation on the
CZMA is not entirely free from doubt and that the effect of the expansion on
other federal statutes raises complex questions. We therefore recommend that the
President seek legislation stating that federal statutes that reIIy upon the concept
of the territorial Sea are not affected by the President’s proclamation extending
the territorial sea from three miles to twelve miles.

Analysis
. The Territorial Sea

_In.order to understand the legal issues raised b){ the proposal to extend the ter-
ritorial sea, we begin by examining three concepts: the meaning of the “territor-
lal sea” as that term is used in international law; the nature of the other areas of
the sea over which a nation may assert some control under international law; and
finally, the distinction between a claim of sovereignty over the territorial sea and
claims ofjurisdiction over other areas of the sea. _

The territorial sea is the belt of water immediately adjacent to the coast of a
nation. See, e.g., Restatement (Third) of The Foreign Relations Law of the United
States §51 |%1)g 1986) (“RestatementThlrd”f; 1L, gpenhelm, International Law
§ 172, at 416 (H. Lauterpacht ed., 7th ed. 1948) (“Oppenheim”). The territorial
sea extends from the nation’s coast to a distance of up to twelve miles from the
coast, the maximum breadth now permitted by international law. Restatement
Third § 511(a2. Although the United States and some other nations continue to
follow the historical practice of adherlnF to a three-mile territorial sea, most na-
tions now assert sovereignty over a twelve-mile territorial sea.2

2 “Atthe time this country won its independence from England there was no settled international custom or un-
derstanding among nations that each nation owned a three-mile water belt along its borders.” United Stales v. Cal-
ifornia, 332 U.S. 19, 32 (1947). By the bePinning of the nineteenth century it was generally agreed that the terri-
torial sea extended as far as a cannon could shoot: three miles. See The Ann, LF. Cas. 926 (C.C.D. Mass. 1812)
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A nation is sovereign in its territorial sea. See Convention on the Territorial
Sea, pt. I, art. 1, 15 US.T. at 1608.3 Indeed, a nation has the same sovereignty
over the territorial sea as it has over its land territory. See Restatement Third
§512 (sovereignty is the same over the territorial sea as it is aver land territory);
Church v. Hubbart, 6 U.S. (2 Cranch) 187, 234 (1804) (Marshall, C.J.) (a nation
exercises absolute and exclusive authority within its own territory, mcludln? the
territorial sea); The Ann, 1F. Cas. 926,927 (C.C.D. Mass. 1812) (No. 397) (Story,
J.) (the territorial waters “are considered as a part of the territory of the sover-

eigqn™).4

gE}y contrast, a nation is not sovere!?n_over the high seas, which are the re-
mainder of the ocean beyond the territorial sea,5and include areas such as the
contiguous zone, the continental shelf, and the Exclusive Economic Zone
(“EEZ”).6Rather, a nation may assert more limited forms of jurisdiction in such
areas. In the contl%uou_s zong, for example, a nqtlon_maY, only exercise control
incident to the application of its customs, fiscal, immigration, and sanitary requ-
|ations in the territorial sea. Convention on the Territorial Sea, pt. 11, art. 24 ?1),

2(... continued)
(No. 397) (Story, J.)- See generally Sayre A. Swarztrauber, The Three-Mile Limit of Territorial Seas 23-35 (1972)
(describing the histor% of the cannon-shot rule) (“Swarztrauber”). In the twentieth century, however, the intema-
tional agreement on the three-mile temtorial sea collapsed. Swarztrauber, supra, at 131-251. The 1958 Conven-
tion on the Territorial Sea and the Contiguous Zone (“Convention on the Territorial Sea”), Apr 29, 1958, ﬂt |, art.
3, 15U.S.T. 1607, 1608, failed to establish an accepted limitation on the extent of the temtorial sea One hundred
four nations now claim a twelve-mile temtorial sea, while only thirteen maintain the three-mile limit. U.S. Dep't
of State, Summary of Territorial Sea, Fishery, and Economic Zone Claims 1 (19883

3The Convention on the Territorial Sea, to which both the Umted States and the Soviet Union are parties,
provides, “[t]he sovereignt)é of a State extends, beyond its land territory and its internal waters, to a belt of sea
adjacent to its coast, described as the temtorial sea” Convention on the Territorial Sea, pt. I, art. 1, 15 US.T. at
1608 (emphasis added). The character of the territorial sea as territory in the same sense that land is territory has
not always been free from doubt. See United States v Louisiana, 363 U.S. 1, 34 (1960) (Harlan, J.) (“a {mar-
itime] boundary, even if it delimits territorial waters, confers nghts more limited than a land boundary”). Simi-
larly, Oppenheim observed in 1937 that “a minonty of writers emphatically deny the territorial character of the
maritime belt.” Oppenheim, supra, § 185, at 442-43. These statements, however, have given way to the modem
view that a nation exercises the same full sovereignty over its territorial sea as it exercises over its territory on
land. Convention on the Territorial Sea, pt. I, art 1, 15 U.S T. at 1608; Restatement Third § 513(1)(a). The no-
tion that a nation is less than fully sovereign over its territorial sea is now considered archaic. See Restatement
Third § 512, reporters’ note L

4The only qualification on a nation’s sovereignty within its temtorial sea is that all ships enjoy anght of inno-
cent passage. Convention on the Temtorial Sea, pt. I, art 14(1), 15 U.S.T. at 1610; Restatement Third § 513(1)(a).
The nght of innocent passage is extended to warships so long as their passage is not prejudicial to the peace, good
order, or security of the coastal state. Id, pt. 1, arts. 14(4), 22, 23, 15 U.S.T. at 1610, 1612. The nght of innocent
passage also extends to submarines as long as they are navigating on the surface and show their flag. Id , pt. I, art.
14(6), 15US.T. at 1610.

5The high seas are open to all nations; no nation may claim sovereignty over any part of the high seas Con-
vention on the High Seas, Apr. 29, 1958, art. 2, 13U.S T. 2313, 2314, Both the United States and the Soviet Union
are parties to the Convention on the High Seas.

6The contiguous zone is the part of the high seas that borders the temtorial sea. Convention on the Temtorial
Sea, ﬁ[' [l art 24(1), 15 U S.T. at 1612, Restatement Third § 511(b). The continental shelf includes the sea-bed
and the subsoil of the submarine areas that extend from the coast to the outer edge of the continental margin (or, if
the continental margin does not extend so far, to a distance of not more than two hundred miles) Restatement Third
§511(c). The EEZ extends from the coast to no further than two hundred miles from the coast. Id. § 511(d).
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15 US.T. at 1612.7A nation’s authority over its continental shelf is restricted to
the exploration and exploitation of natural resources. Restatement Third §515(1).
A nation’s authority within its EEZ is restricted to activities for economic ex-
ploration and ex?Ionatlo.n scientific research, and the protection of the environ-
ment. 1d. § 514(1). Outside these areas, a nation has no jurisdiction over the ac-
tivities of other nations. Convention on the High Seas, Apr. 29, 1958, art. 2, 13
US.T. 2313,2314, _ _ o

~In'sum, the United States maY_ exercise full sovereign power within its territo-
rial sea, while exercising more limited kinds of jurisdiction in three overlapping
E%rg%ns of the high seas—the contiguous zong, the continental shelf, and the

I1. Constitutional Authority to Extend the Territorial Sea

The question of where the power to extend the territorial sea resides under our
constitutional scheme is novel and complex. The Constitution does not discuss
the matter and there has been no direct precedent since President Washington
first claimed a three-mile territorial sea in 1793. The proposed extension raises
Issues of the ways in which the United States, through the executive and legisla-
tive branches, may acquire territory and assert sovereignty over it, as well as ques-
tions about the President’s foreign relations power.

With these concerns in mind, we conclude, for the reasons stated below, that
the President undoubtedly has the power to assertjurisdiction over the territorial
sea 50 as to establish a new territorial sea for the United States under international

7The Convention on the Territorial Sea provides that “[t]he contiguous zone may not extend heyond twelve

miles from the baseline from which the breadth of the temtonal sea is measured.” Convention on the Territorial
Sea, pt. I, art 24 (2). The proposed proclamation, however, states that “[]I]he outer boundarg ofthe contiguous zone
of the United States henceforth extends 24 nautical miles from the baselines from which the territorial sea is mea-
sured ” Although customary international law now permits a nation to claim a contiguous zone up to twenty-four
miles from the baselines, see, e ¢ , Restatement Third § 511 (b), the United States has declined to ratify the Law of
the Sea Convention in which this new norm is codified. Therefore, the provision extending the contiguous zone
should be deleted from the proclamation.

It may be true that most countries have adopted the new twentx-four mile contiguous zone by ratifying the
Law of the Sea Convention or would waive their right to protest such an extension. Nevertheless, such a procla-
mation would be inconsistent with our treaty obligations if the new contiguous zone were asserted against another
party to the 1958 Convention on the Temtonal Sea who wished to protest. We have been advised informally by
the Department of State that the likelihood of protests is small.

8Jessup best explams the difference between sovereignty over the temtorial sea and limited jurisdiction over

other areas of the sea;

There is a vital distinction between that mantime belt which is claimed as a part of the territory of the

state and the limited rights of control or junsdiction claimed upon the high seas. The confusion is in-

tensified by the disagreement among text wnters as to the nature of the control or junsdiction exer-

cised over temtonal waters. If one starts with the proposition that the littoral state has only a “bundle

of servitudes” over the temtonal waters, one is naturally unable to see much distinction between claims

to a three-mile and to a twelve-mile zone. Similarly if one posits merely certain nghts of control orju-

nsdiction therein. But if, on the other hand, one maintains that each maritime state may rightly claim

as a part of its temtory a certain mantime belt, then the distinction becomes clear. It is this latter hy-

pothesis which is believed to be sound, histoncally, theoretically and according to international prac-

tice
Phillip C. Jessup, The Law of Territorial Waters and Maritime Jurisdiction xxxiii - xxxiv (1927).

241



law. We also believe, although the issue is not entirely free from doubt, that he
has the power to assert soverel%ntly over the territorial sea as a function of his
power to acquire territory on behalf of the United States. Finally, we doubt that
Congress has constitutional authority to assert either soyerelglnty OVEr an ex-
tended territorial sea or jurisdiction over it under international law on behalf of
the United States.

A. The President’s Power to Assert Jurisdiction

_The President’s power to assert jurisdiction over the territorial sea is based on
his constitutional power over foreign relations.9 The President’s constitutional
role as the sole re[presentatlve of the United States in fore!gn relations has long
been recognized. In the words of John Marshall, “The President is the sole organ
of the nation in its external relations, and its sole representative with foreign na-
tions.” 10 Annals of Cong. 613 (1800%10T_hus, it Is not surprising that Justice
Sutherland explained the nature of the President’s authority in expansive terms:

In this vast external realm, with its important, complicated, deli-
cate and manifold problems, the President alone has the power to
speak or listen as arepresentative of the nation.

tis important to bear in mind that we are here dealing not alone
with an authority vested in the President bY an exertion of leg-
islative power, but with such an authority plus the very delicate
Plenar and exclusive power of the President as the sole organ of
he federal %overnment in the field of international relations—a
gower which does not require as a basis for its exercise an act of

ongress, but which, of course, like every other governmental
power, must be exercised in subordination’to the applicable pro-
visions of the Constitution.

9 Itis axiomatic that under our Constitution the President has been given broad authority over the conduct of the
Nation’s foreign relations. United States v Curtiss-Wright Export Corp., 299 U.S. 304, 315-22 (1936). This au-
thority arises from a number of the President’s constitutional powers: as Commander-in-Chief of the Nation’s mil-
itary forces, art. 11, §2, ¢l 1; as the individual charged with the power to negotiate treaties, art. 11, §2, cl. 2; and as
the individual who receives ambassadors and other foreign representatives, art. 11, § 3. Of course, these specific
provisions are supplemented by the general provision of Article 11, Section I, Clause 1, which provides that “[t]he
executive power shall be vested in a President of the United States of America " Additionally, the United States
obtained inherent sovereign authonty over foreign relations when it secured its independence from Great Bntain,
Curtiss-Wright, 299 U.S. at 318, and the President exercises many of the powers that were formerly vested in the
British crown, and that are not enumerated in the Constitution as belonging to Congress. See, e.g., LWilliam Black-
stone, Commentaries on the Laws of England 257 (1771 ed ).

10 Marshall made this remark as a member of the House of Representatives dunna a debate concerning an ex-
tradition ordered br President John Adams. See Edward S. Corwin, The President: Office and Powers, 1787-1984
at 207-08 (Randall W. Bland et al. eds, 5th ed. 1984).
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United States v. Curtiss-Wright Exlport Corp., 299 U.S. 304,319-20(1935). Asa
leading constitutional scholar concluded, “[tjhere isno more securely established
principle of constitutional practice than the exclusive right ofthe President to be
the nation's intermediary In its dealing with other nationsEdward S. Corwin,
The President: Office and Powers, 1787-1984 at 214 (footnote omitted).

The Supreme Court addressed the difficult issue of the relationship between
the President’s foreign relations power and his power to assert jurisdiction over
the territorial sea on behalf of the United States in United States v. Louisiana,
363 U.S. 1(1960) (Harlan, J.). In that case, which involved rights under the Sub-
mer?ed Lands Act, the Court considered the power to fix state boundaries for do-
mestic purposes and the power to fix them for international purposes. The exec-
utive branch had ar?ued that no state could have a boundary of more than three
miles because a state boundary must coingide with the three-mile limit of our
claim to the territorial sea in order to avoid international embarrassment. The
Court rejected that argument as an oversimplification of the issue. Justice Har-
lan described the relationship between the constitutional powers of the executive
and the legislature branches as follows:

~ The power to admit new States resides in Congress. The Pres-
ident, on the other hand, is the constitutional representative ofthe
United States in its dealings with foreign nations. From the for-
mer springs the power to establish state boundaries; from the lat-
ter comes the power to determine howfar this country will claim
territorial rights in the marginal sea ag against other nations. Any
such determination is, ofcourse,,blndlng on the States. The exer-
cise of _Con?ress’ power to admit new States, while it may have
international consequences, also entails consequences as bétween
Nation and State. We need not decide whether action by Congress
fixing a State’s territorial boundary more than three miles beyond
Its coast constitutes an overriding determination that the State, and
therefore this co,untr?/L are to claim that much territory against for-
eign nations. It is sufficient for present purposes to note that there
s no question of Congress’ power to fix state land and water
boundaries as a domestic matter.

|d. at 35 (emphasis added). - o

The Court thus established two principles: first, that determination of the scope
of the territorial sea as against forelgn nations is one of the President’s constitu-
tional powers, and second, that establishing state boundaries is ong of Congress’
constitutional powers. The Court left unanswered the question of whether con-
%re,ssmnal action fixing a state b_oundar?/_ could result in a claim on behalf of the

nited States for the purpose of international law. The Court proceeded to care-
full%dlstlngmsh between the state boundaries established for domestic purposes
by the Submergzed Lands Act and the boundary of the territorial sea established
by the President for international purposes. 1d. at 33-36. The Court then held that
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the state boundary for domestic purposes can be established by Congress irre-
spective of the limit of the territorial sea. Id. at 35-36. . _

Thus, it is clear that under Louisiana the President may use his power in the
realm of forelgln affairs to assert jurisdiction over the territorial sea on behalf of
the United States as against other nations. We understand that this is the central
purpose of the proposed proclamation and we have no doubt that the President
may issue such an assertion ofjurisdiction. _

[ndeed, history supports the Court’s statement in Louisiana that the President’s
constitutional position as the refor_esentatlve of the United States in foreign rela-
tions authorizes him to make claims on behalf of the United States concerning
the territorial sea. The primary example, of course, is the first claim of a three-
mile territorial sea made on behalf of the United States by then-Secretary of State
Thomas Jefferson in 1793, France, Great Britain, and Spain—all of which held
territory in North America—were engaged in maritime hostilities off our Atlantic
coast, an extension of wars ongoing In Europe. As Part of an effort to undermine
our pollcg of neutrality, France pressured us to state the extent of our territorial
sea. See Sayre A. Swarztrauber, The Three-Mile Territorial Sea 56-59 E1972).
In response, and although “neither Washington nor Jefferson wished to be hur-
ried” Into establishing the limit of our claim, President Washln%ton instructed
Jefferson to make an Initial claim for the United States. Id. at 57."LJefferson sent
|etters to hoth the French and British Ministers fixing a provisional limit. The let-
ter to the British minister states:

SIR: The President of the United States, thinking that, before it
shall be finally decided to what distance from our sea shores the
territorial Frotecthn ofthe United States shall be exercised, it will
be proper to enter into friendly conferences and explanations with
the powers chiefly interested"in the navigation of the seas on our
coasts, and relying that convenient occasions may be taken for
these hereafter, fifds it necessary in the mean time to fix provi-
sionally on some distance for the present ?overnment of these
questions. You are sensible that very different opinions and claims
have been theretofore advanced on this subject. The greatest dis-
tance to which any respectable assent among nations has been at
any time é;lven, has been the extent of the human sight, estimated
at upward of twenty miles, and the smallest distance, | believe,
claimed bY any nation whatever, is the utmost range of a cannon
ball, usually Stated at one sea-league. Some intermediate dis-
tances have also been insisted on, and that of three sea-leagues
has some authority in its favor. The character of our coast, re-

1 One month before Jefferson did so, President Washington observed, “[tjhree miles will, if I recollect nghtly,
bnng [the captured Brigantine] Coningham within the rule of some decisions, but the extent of Temtorial jurisdic-
tion at Sea, has not yet heen fixed, on account of some difficulties which occur in not being able to ascertain with
precision what the general practice of Nations in this case has been.” Washington to Governor Thomas Sim Lee,
Oct. 16, 1793, reprinted in 33 The Writings o f George Washington 132 (John C. Fitzpatrick ed., 1940)
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markable in considerable parts of it for admitting no vessels of
size to pass near the shores, would entitle us, in reason, to as broad
amargin of protected navigation as an?]/,natlon whatever, Reserv-
ing, however, the ultimate extent of this for future deliberation,
the President gives instructions to the officers acting under his
authority, to consider those heretofore given them as restrained
for the present to the distance of one sea-league or three geo-
graphical milesfrom the sea-shores. This distance can admit of
no opposition, as it is recognized by treaties hetween some of the
F_owers with whom we are connected in commerce and naviga-
ion, and |ts as little, or less, than is claimed by any of them on their
own coasts.

Letter from Mr. Jefferson to British Minister George Hammond, Nov. 8, 1793,
r(a%rlélted in H.R. Doc. No. 324, 42d Cong., 2d Sess. 553-54 (1872).(emphasis
adde

Secretary of State Jefferson’s letters, stating the President’s determination
have traditionally been viewed as the vehicle by which the United States claimed
athree-mile territorial sea. Seg, e.g., United States v. California, 332 U.S. 19, 33
n.16 9947)' Thus, the President was resE)onsmIe for the initial assertion of ju-
risdiction over the territorial sea on behalf of the United States. Moreover, Jef-
ferson indicated that the executive reserved the right to extend the territorial sea
in the future.12 We believe that the context makes it clear that the assertion of a
claim over the territorial sea was done as a function of the President’s power as
the representative of the United States in foreign relations, and that the power to
do so has been confirmed by the Supreme Court in Louisiana.

_ The actions of two other Presidents who individually asserted control over sec-
tions of the high seas provide further support for the ar%ument that the President’s
constitutional Fower as the representative of the United States in forelgn rela-
tions includes the au_thontY to claim portions of the sea for the United States for
F_urposes of international faw. In 1945 President Truman issued two proclama-

ions, one concernlnF the continental shelf and another establishing a fisheries
conservation zone. In the Continental Shelf Proclamation, President Truman
stated that the “Government of the United States regards the natural resources of
the subsoil and seabed of the continental shelf.. . as] subgect {0 its jurisdiction
and control.” Proclamation No. 2667, 3 C.F.R. 67 (1943-1948). This Office ap-
Proved the Proclamation and advised that it was lawful both as a statement of na-

ional policy in foreign affairs and as an expansion of the territorial jurisdiction
of the United States. Memorandum for Harold W. Judson, Assistant Attorne

General, Office of Assistant Solicitor General, from William H. Rose (Sept. 16,

22 Notonly does the letter imply as much, but also Jefferson as President reportedly proposed to claim a broader
temtonal sea, emphasizin%that inthe 1793 letter he had “taken care expressly to reserve the subject for future con-
sideration, with a view to this same doctrine forwhich he now contends.” LMemoirs ofJohn Quincy Adams 375-76
(Charles Francis Adams ed. 1874) (quoting a conversation with Jefferson),

245



1945&. On the same day, President Truman also issued a proclamation which
stated that the United Sfates regﬁl_rded It as proper to establish fishery conserva-
tion zones in certain areas ofthe |8h seas contiguous to the United States. Procla-
mation No. 2668, 3 C.F.R. 68 (1943-1948). Where the fishing was bg United
States nationals alone, “the United States regards it as proper to establish ex-
F|ICI'[|y bounded conservation zones in which fIShIn% activities shall be subLect
0 the regulatlon and control of the United States.” 1d. The Proclamation then
went on {0 declare that the United States’ policy with respect to zones where na-
tionals of other countries also fished would be determined by agreements be-
tween the United States and foreign states. This Proclamation, with its explicit
statement of how the issue would be resolved with respect to other nations, was
clearly based on the President’s constitutional power to represent the United
State$” interests in the international arena. Finally, in 1983 President Reagan used
the same power when he proclaimed “the sovereign rights and jurisdiction of the
United States” to an exclusive economic zone extending two hundred miles from
the coast of the United States. Proclamation No. 5030, 3 C.F.R. 22 (1984).3All
of these precedents illustrate that the President’s constitutional role as the repre-
sentative of the United States in foreign r,elatlonslpermlts him to proclaim juris-
diction over certain areas of the sea, consistent with international law, on behalf
of the United States.

B. The President’s Power to Assert Sovereignty

The more difficult issue is whether the President may assert sovereignty over
the territorial sea.14 The key difference between this and an assertion of juris-
diction is that an assertion of sovereignty means that the territorial sea would be
considered a part of the territory of the United States—i.e., as much a part of the
continental United States asa piece of land. While orlgilna ly subject to doubt by
some, the modem view is that the territorial sea is part of a nation and that a na-
tion asserts full sovereignty rights over its territorial sea.5 The issue therefore
becomes whether the President has the authority to assert sovereignty over terri-
tory on behalf of the United States. As indicated below, Presidents have asserted
this authority. Based on this historical record, we conclude that the President act-
ing.alone may assert sovereignty over an extended territorial sea on behalf of the
United States, as a matter of discovery and occuEatlon. o

The Constitution does not specifically address the power to acquire territory on

13The President is also authorized to establish “defensive sea areas” by executive order for purposes of national
defense. 18 U.S.C. § 2152. See also U.S. Naval War College, International Law Situation and Documents— 1956
ai 603-04 (1957) (listing defensive sea areas established by the President).

14We believe an assertion of sovereignty over the territorial sea would be tantamount to, and would raise the
same considerations as, the acquisition of land territory. See supra note 3. Because we believe that the territorial
sea is probably territory in the same sense that land is territory, we must examine the means by which the United
States may acquire territory.

15See supra note 3.
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behalf of the United States.1oNonetheless, it is now agreed that the United States
has the power to accwlr_e territory as an incident of national sovereignty. See, e.g.,
MormonChurch v, UnitedStates, 136U.S. 1,42 (1890).17The United States has
acquired territory through cession, purchase, conquest, annexation, treaty, and dis-
covery and occupation. 18These methods are permissible under international law 9
and have been approved by the Supreme Court.20 The executive and the qulsla-
ture have performed different roles in the acquisition of territory by each ofthese
means. Unfortunately, the historical practice does not supply a precise explanation
ofwhere the Constitution places the powertoacquire territory for theUnited States.

1. Assertion of Sovereignty by Treaty

The clearest source of constitutional ﬁower to acquire terntorg IS the treaty
making power. Under the Constitution, the President “shall have Power, by and
with the Advice and Consent of the Senate, to make Treaties, [I)rowded two-thirds
of the Senators present concur.” U.S. Const, art. I, §2, cl. 2, 1t |s_[3ursuant to that
power that the United States has made most acquisitions of territory, as a result
of either purchase or conquest.2L Thus, “[i]tis too late in the history of the United

16 As Senator (later Justice% Sutherland observed, “[tjhere is no provision in the Constitution by which the na-
tional government is specifically authorized to acquire territory; and only by a great effort of the imagination can
the substantive power to do so be found in the terms of any or all of the enumerated powers.” George Sutherland,
Constitutional Power and World Affairs 52 (1919)

17The authonty of the United States to acquire territory was seriously questioned in the years immediately fol-
lowing the adoption of the Constitution. The argument against federal authority to acquire territory relied upon the
Tenth Amendment provision that the powers not delegated to the federal government are reserved to the states or
to the people 2 Joseph Sto(r}/, Commentaries on the Constitution of the United States § 1317 (2d ed. 1851). The
Louisiana Purchase afforded the most urgent occasion for the consideration of the issue. Secretary of the Treasury
Gallaun advised President Jefferson that “the power of acquinng territory is delegated to the United States by the
several provisions which authorize the several branches of government to make war, to make treaties, and to gov-
em the territory of the Union ” Letter from Gallatin to Jefferson, Jan 13, 1803, reprinted in 1Writings ofAlbert
Gallatin 114 (Henry Adams ed. 1879) Jefferson himself was more concerned about his authority to incorporate
the territory into the United States than the authority to acquire the temtory See Letter from Jefferson to Gallatin,
Jan 1803, reprinted in 1 Writings of Albert Gallatin, supra, at 115. See also Downes v. Bidwell, 182 U.S. 244,
322-33 (1901) (White, J , concumng). As the United States conunued to acquire large areas of land, the power to
acquire territory was taken to have been settled during the nineteenth century. See 2 J. Story, supra, § 1320.

BBTemtory is acquired by discovery and occupation where no other recognized nation asserts sovereignty over
such temtory. In contrast, when temtory is acquired by treaty, purchase, cession, or conquest, it is acquired from
another nation

19See. e g, Oppenheim, supra, § 211, at 498, 4

20The Supreme Coun has acknowledged the authonty to acquire temtory by these methods See, e g, Curtiss-
Wright, 299 U S. at 318 (“The power to acquire territory by discovery and occupation . . exist[s] as inherently in-
separable from the conception of nationality.”), American Ins Co v Canter,26 U.S. (1 Pet.) 511, 542 (1828) (Mar-
shall, C.J ) (“The Constitution confers absolutely on the government of the Union, the powers of making war, and of
making)treaties; consequently, that government possesses the power of acquinng temtory, either by conquest or by
treaty.”

21 See Treaty Between the United States and the French Republic, Apr. 30,1803, an. 1,8 Stat. 200,201 (Louisiana
Purchase); Treaty of Amity, Settlement, and Limits, Between the Umted States of Amenca and his Catholic Majesty,
Feb 22,1819, art. 2,8 Stat. 252,253 (cession of Honda tzr Spain); Treaty with Great Britain, June 15,1846, art 1,9
Stat. 869 (Oregon Compromise), Treaty of Peace, Friendship, Limits and Settlement between the United States of
Americaand the Mexican Republic, Feb 2,1848,an. 5,9 Stat 922,926-27 (cession of California by Mexico); Treaty
with Mexico, Dec 30, 1853, art 1, 10Stat. 1031, 1032 (Gadsden Purchase); Treaty with Russia, Mar 30, 1867, art.
1, 15Stat. 539(cessionof Alaska by Russia); Isthmian Canal Convention, Nov. 18, 1903, arts. 2 & 3,33 Stat. 2234,
223435 (cession of Panama Canal Zone by Panama), Convention Between the United States and Denmark for Ces-
sion ofthe Danish West Indies, Aug 4,1916, art. 1,39 Stat. 1706 (purchase of the Virgin Islands from Denmark).
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States to question the right of acquirin% territory by treatP/.” Wilson v. Shaw, 204
U.S. 24, 32 (1907). There is no doubt that the United States can acquire territory,
including the territorial sea, by treaty.

2. Assertion of Sovereignty by the President Acting Alone - Discovery and
Occupation

The more difficult issue is whether the President, actlnP alone, may acquire
territory for the United States. Because of several venerable, and unchallenged,
historical examples of such acquisitions, we believe that he can, even though the
practice may be subject to some constitutional question. First and foremost, it
can be reasonably argued that President Washington and S,ecretar%/ of State Jef-
ferson in. making the original claim to the territorial sea relied on the President’s
constitutional power as the representative of the United States in foreign affairs
to proclaim sovereignty, and not simply jurisdiction, over unclaimed territory.
Although we have not found any evidence of Jefferson’s view of the nature of
the rights of the United States in the territorial sea, both Chief Justice Marshall
and Justice Story viewed the territorial sea as part of the territory of the United
States. See Church v. Hubbart, 6 U.S. (2 Cranch) at 234 (Marshall, C.J.); The
Ann, 1F. Cas. at 926-27 (Story, J).. _ _ _
_ Similarly, there are two instances in which the President acquired territory act-
ing alone by discovery and occupation.22In 1869, “[t]he Midway Islands... were
formally taken possession of in the name of the United States ... by order of the
Secretary of the Navy.” S. Rep. No. 194,40th Cong., 3d Sess. 1(1869). See also
S, Exec. Doc. No. 79, 40th Cong., 2d Sess. (1868). And “[t]he United States
claim[ed] r]]urlsdlctlon ... over. .. Wake’s Island .. . Eossessmn of which was
taken gt e U.S.S. Bennington on January 17,1899.” Letter from Mr. Hill, As-
sistant Secretary of State, to Mr. Page, Feb. 27, 1900, 243 MS Dom. Let. 246
quoted in 1. Moore, International Law Digest § 111, at 555 (1906) (“Moore”).23
The acquisition of Midway and Wake Islands by the Navy confirms that the
President has the constitutional authorlt){ to acquire territory by discovery and
occupation. Professor Henkin, for example, has stated that the President can “ac-
quire territory by discovery or prescription.” Louis Henkin, Foreign Affairs and

,2There is a third example of unilateral acquisition by the President by executive agreement. In this regard, Pres-
ident Fillmore entered into an executive agreement m 1850 in which Great Britain “cede[d] to the United States
such portion of the Horseshoe Reefas may be found requisite” for a lighthouse in Lake Erie near Buffalo Proto-
col of a Conference Held at the Foreign Office, Dec 9, 1850, 18 Stat. (Part 2) 325-26. See also 5 Treaties and
Other International Acts of the United States of America 905-28 (Hunter Miller ed., 1937) (describing the acqui-
sition of Horseshoe Reef). The acceptance of the cession appears to have been made pursuant to the President’s
power as representative of the United States in foreign affairs.

2 The acquisition of American Samoa is frequently cited as evidence of the executive’s independent authonty
to acquire territory for the United States. See, e g , \ Westel Woodbury Willoughby, The Constitutional Law ofthe
United States § 240a (2d ed 1929) President McKinley did assert control over American Samoa by executive or-
der in 1900. He acted, however, one month after the Senate ratified a treaty in which Great Britain and Germany
renounced “in favor of the United States of America” any rights they had to claim the islands. Convention between
the United States, Germany, and Great Britain, Dec. 2, 1899, art. II, 31 Stat. 1878, 1879 (1900). Prior to the treaty,
the United States, Great Britain, and Germany had failed in an effort to jointly manage the Samoan Islands. See
generally American Samoa A General Report by the Governor 22-43 (1927), Moore, supra, § 110. The existence
of the treaty partially undermines the claim that the acquisition of American Samoa is an example of acquisition
by executive action alone. 218



the Constitution 48 R1972). Another writer concluded that “[t]he President iscom-
Wtent to recognize the acquisition of territory by discoveryand occupation.” Q.
right, The Control of American Foreign Relations § 197, at 274 (1922). More-
over, it appears that the power to acquire territory by discovery and occupation
“flows from [the President’s] constitutional position as the representative organ
of the qpvernme,nt” for purposes of foreign affairs. Id, § 73, at 134 n.12.24
Practical considerations also illuminate why the President’spower to assert sov-
ereignty as a matter of discovery and occupation has gzone unchallenged. As our
representative in foreign affairs, the President is best situated to announce to other
nations that the United States asserts soverevl\t;nty over territory previously un-
claimed by another nation. With Midway and Wake Islands, forexample, the Pres-
dent—through the Navy—acted because there was no other governmental repre-
sentative present who could assert sovereignty on behalf of the United States.
The President’s authority to acquire territory by discovery and occupation sug-
?ests to ug that the President may assert sovereignty over the contemplated ex-
ension of the territorial sea. When territory is acquitred by discovery and occu-
pation, it is acquired by the assertion of the acquiring nation that it is henceforth
sovereign in that territory. Similarly, when a nation asserts soverelgntﬁ OVer an
extended territorial sea, Tt acquires territory which is not subg]ect to the sover-
eignty of another nation. Accordingly, the considerations which explain why the
President’s constitutional position as the representative of the United_ States in
foreign affairs allows him 1o acquire territory by discovery and occupation coun-
sel that the same constitutional status allows him to proclaim sovereignty over
an extended territorial sea. S
Justice Harlan’s statement for the Court in Louisiana that the power to assert
territorial rights in the sea derives from the President’s power as the constitu-
tional representative of the United States in foreign affairs also appears to affirm
the President’sauthority to assert sovereignty over the territorial sea. Even thou%h
Justice Harlan expressed doubt whetherthé territorial sea was “territory,”2 he

240ne writer, however, has concluded that the President cannot acquire territory Withoutcon%ressional approval
See Lawson Reno, The Power ofthe President to Acquire and Govern Territory, 9 Geo Wash. L. Rev. 251, 285
(1941). Reno did not discuss the acquisition of Horseshoe Reef. He believed that legislative anrovaI, albeit some-
times implicit, accompanied each of the other acquisitions of temtory by the executive. He explained that the United
States’ sovereignty over Midway derived from the annexation of Hawaii, which had been sovereign over the island
before annexation Reno, supra, at 275-76. He also asserted that the acquisition of Wake Island was unimportant
because of the uncertainty surrounding the occupation by and claims of the United States in those territories Id at
276-77. Finally, he justified the United States' sovereignty over American Samoa as supported by implied con-
gressional approval. 1d at 279-81.
5Justice Harlan wrote, “The concept of a boundary in the sea,” as opposed to one between two states on land,

“is @ more elusive one " Louisiana, 363 U S. at 33. He explained:

The extent to which a nation can extend its power into the sea for any purpose is subject to the con-

sent of other nations, and assertions of jurisdiction to different distances may be recognized for dif-

ferent purposes. Ina manner of speaking, a nation which purports to exercise any nghts to a given dis-

tance in the sea may be said to have a maritime boundary at that distance. But such a boundary, even

if it delimits temtonal waters, confers rights more limited than a land boundary. It is only in a very

special sense, therefore, that the foreign policy of this country respecting the limit of territorial waters

results in the establishment of a “national boundary ”
[d at 34 (footnote omitted) Justice Harlan's view of the nature of the territorial sea as beingi something less than ter-
ritory has since been rejected by the United States as well as modem international law scholars, see supra note 3
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clearly indicated that the President has the power “to determine how far this coun-
try will claim territorial rights in the marginal sea as against other nations."2%

In sum, we believe that the President may assertjurisdiction over an expanded
territorial sea. Further, we believe that he may also assert soverelgnty OVer an ex-
panded territorial sea. To be sure, the historically more prevalent practice of ter-
ritorial acgum_tlon has been by treaty, but this in itself does not deny the author-
ity of the President to make an assertion of soverelﬁnty as a matter analogous to
discovery and occupation. Nevertheless, to bolster the sufficiency of the proposed
proclamation, we ,strong(ljy recommend that the proclamation state both that it is
asserting jurisdiction and'that it is asserting sover,elgnt}r/] over the expanded terri-
torial sea.27 We believe that this formulation provides the best defense to an ,h%/-
pothetical chaIIe,n?e 1o the President’s exercise of power—a challenge which,
judging by the historical record, we would anticipate to be unlikely.

C. Congress’ Power to Assert Sovereignty over the Territorial Sea

We next consider whether H.R. 5069, which provides for the establishment of
aterritorial sea twelve miles wide, is within the constitutional power of Congress.
H.R. 5069 states, “The sovereignty of the United States exists in accordance with
international law over all areas that are part of the territorial sea of the United
States.” H.R. 5069, 100th Cong., 2d Sess., § 101(b2 (1988). Congress, however
has never asserted jurisdiction or soverelginty over the territorial Sea on behalf of
the United States 28 Because the President—not the Congress—has the constitu-
tional authority to act as the representative of the United States in foreign affairs,
Congress may proclaim jurisdiction or sovereignty over the territorial Sea for in-

261d at 35 (emphasis added). There may also be an argument that President Washington’s unilateral assertion
of sovereignty over the original territorial sea is now underpinned by longstanding congressional acquiescence. In
addition, when the Senate ratified the Convention on the Territorial Sea, it agreed that the United States should have
a temtonal sea and it did not place a limiton its breadth. Further, it agreed that the United States was sovereign
over the temtonal sea—which as a matter of fact, for the United Slates, was the sea that President Washington had
claimed on behalf of the United States Thus, there is at least arguable recognition by the legislature of the Presi-
dent’s power in its explicit desire that the United States exercise full sovereignty over the temtorial sea claimed by
our first President.

27 For example, the proclamation might state. “In order to assert jurisdiction as against foreign nations and to
assert sovereignty on behalf of the United States

28 Congress has occasionally considered legislation to extend the temtorial sea of the United Slates. E.g., HJ.
Res. 308, 91st Cong., 15t Sess. (1969), S.J. Res. 84,91st Cong., 1st Sess (1969); SJ. Res 136, 90th Cong., 2d Sess
(1968), H.R 10492, 88th Cong., 2d Sess (1964). None of these hills has been enacted

Of course, Congress has enacted statutes with respect to aspects of the United States’ junsdiction over the

territorial sea and the high seas. A 1794 federal statute provided for federal court jurisdiction within the three-mile
temtonal sea. Act of June 5, 1794, ch 51, §6, 1 Stat. 384. Many federal statutes govern conduct in various areas
of our offshore waters. See, e.g, 14 U.S.C. §89 (Coast Guard authonty within waters over which the United States
has junsdiction for law enforcement purposes); 19 U.S.C. § 1581(a) (Customs authority within the “customs wa-
ters” as defined by 19U SC.§ 14010)) Additionally, Congress acted to implement PresidentTruman’scontinental'-
shelf proclamation for domestic law purposes by enacting the Outer Continental Shelf Act, 43 U.S C. §§ 1331-1356,
which claimed submerged lands for the federal government. However, all these statutes were enacted after the Pres-
ident’s initial proclamations of sovereignty orjunsdiction within the area on behalf of the United States.
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temational law purposes only if it possesses a specific constitutional power there-

We have identified two instances in which the United States acquired territory
by Ieglslatlve action. In 1845, the United States annexed Texas by joint resolu-
tion. Joint Res, 8,5 Stat. 797 (1845). Several earlier proposals to acquire Texas
after it gained its independence from Mexico in 1836 had failed. In particular, in
1844 the Senate re*ected an annexation treaty negotlated with Texas by President
Tyler. 13 Conq. Globe, 28th Cong., 1st Sess. 652 (1844). Congress then consid-
ered a proposal to annex Texas b?, Joint resolution of Congress. Opponents of the
measure contended that the United States could onl%/ annex territory by treaty.
See, €., 14 Cong. Globe, 28th Cong., 2d Sess. 247 él845%§statemen of Sen.
Rlvesg;Jd. at 278-81 (statement of Sen. Morehead); id. at 358-59 (statement of
Sen. Crittenden). Suprorters of the measure relied on Congress’ power under Ar-
ticle IV, Section 3 of the Constitution to admit new states into the nation. See,
e.g., id. at 246 (statement of Sen. Walker): id. at 297-98 (statement of Sen. Wood-
bur + id. at 334-36 Estatement_ of Sen. McDufflez. These Ie[qlsl_ators emphasized
that Texas was to enter the nation as a state, and that this sifuation was therefore
distinguishable from prior instances in which the United States acquired land by
treaty and subsequently governed it as territories. Congress’ power to admit new
states, it was argued, was the basis of constitutional power to affect the annexa-
tion, Congress approved the joint resolution, President Polk signed the measure,
and Texas consented to the annexation in 1845. o ,

The United States also annexed Hawaii by joint resolution in 1898, Joint Res.
55, 30 Stat. 750 (18982. Again, the Senate Tiad already rejected an annexation
treaty, this one negotiated by President McKinley with Hawaii. And again, Con-

ress then consicered a measure to annex the land by tJomt resolution. Indegd,
songress acted in explicit reliance on the procedure followed for the acquisi-
tion of Texas. As the Senate Foreign Relations Committee report pronounced,
“[t]ne joint resolution for the anneéxation of Hawaii to the United States . . .
brings that subject within reach of the legislative power of Congress under the
Erecedent that was established in the annexation of Texas.” S. Rep. No, 681,
5th Cong., 2d Sess. 1(1898). This argument, however, neglected one signifi-
cant nuance: Hawaii was not being acquired as a state. Because the {omt [eso-
|ution annexing Texas relied on Tongress’ power to admit new states, “the
method of annexing Texas did not constitute a proper precedent for the annex-
ation of a land and"people to be retained as a possession or in a territorial con-
dition.” Andrew C. McLaughl_ln_, A Constitutional History of the United States
504 (1936). Opponents of the joint resolution stressed this distinction. See, e.g.,

29 Congress has certain constitutional powers that can affect the claims of the United States over the seas. For
example. Congress has the power to regulate foreign commerce, art. I, § 8, cl. 3, the power to define and punish
crimes committed on the high seas and offenses against international law, art. I, § 8, cl. 10, and the power to de-
clare war, art. 1, § 8, cl. 11 Congress also exercises considerable authority over the temtory of the United States.
The Constitution authorizes Congress to admit new states, art. IV, §3, ¢l 1 and to dispose of and regulate the prop-
erty of the United States, art. IV, § 3, cl. 2.
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31 Cong. Rec. 5975 (1898) (statement of Rep. Ball).3) Moreover, as one con-
stitutional scholar wrote:

The constitutionality ofthe annexation of Hawaii, by a simple leg-
islative act, was strenuously contested at the time both in Con-
gress and by the press. The right to annex by treaty was not de-
nied, but if was denied that this might be done by a simple
legislative act.... Onlg b?/ means of treaties, it was asserted, can
the relations between States be governed, for a legislative act is
necessarily without extraterritorial force—confined in its opera-
tion to the territory of the State by whose legislature it is enacted.

1 Westel Woodbury Willoughby, The Constitutional Law of the United States
§239,at 427 (2d ed. 1929).© o N
Notwithstanding these constitutional obAectlons, Congress agé)roved the ||0|nt
resolution and President McKinley signed the measure in 1893, Nevertheless,
whether this action demonstrates thie constitutional power ofConﬁress_to acquire
territory is certainly questionable. The stated justification for the joint resolu-
tion—the previous acquisition of Texas—simply |?nores the reliance the 1845
Con?,ress placed on its power to admit new states. It is therefore unclear which
constitutional power,Con%ress exercised when it acquired Hawaii by joint reso-
|ution. Accordlngl(}/, it is doubtful that the acquisition of Hawali can Serve as an
appropriate precedent for a congressional assertion of sovereignty over an ex-
tended territorial sea.dv _ o ,
We believe that the only clear congressional power to acquire territory derives
from the constitutional power ofCon?ress to admit new states into the union. The
admission of Texas is an example of the exercise of this power. Additionally, the
Supreme Court in Louisiana recognized that this power includes “the power to
establish state boundaries.” 363 U.S. at 35. The Court explained, however, that
it is not this power, but rather the President’s constitutional status as the repre-

30 Representative Ball argued:
Advocates of the annexation of Texas rested their case upon the express power conferred upon Con-
gress in the Constitution to admit new States Opponents of the annexation of Texas contended that
even that express power did not confer the right to admit States not carved from temtory already be-
longing to the United States or some one of the States forming the Federal Union. Whether, therefore,
we subscribe to the one or the other school of thought in that matter, we can find no precedent to sus-
tain the method here proposed for admittin forei%n temtory.
31 Cong. Rec 5975 (1898). He thus characterized the effort to annex Hawaii by joint resolution after the defeat of
the treaty as “a deliberate attempt to do unlawfully that which can not be lawfully done " Id
3L Additionally, Congress has authonzed the extension of United States’ control to guano islands discovered and
occupied by citizens of the United States The Guano Islands Act provided:
Whenever any citizen of the United States discovers a deposit of guano on any island, rock, or key,
not within the lawful jurisdiction of any other government, and not occupied by the citizens of any
other government, and takes peaceable possession thereof, and occupies the same, such island, rock,
or key may, at the discretion of the President, be considered as appertaining to the United States.
48 U.S.C. § 1411. InJones v. United States, 137 U.S. 202 (1890), the Supreme Court held that the statute was valid
and that Navassa, a guano island claimed under that statute, “must be considered as appertaining to the United
States.” Id. at 224. The Guano Islands Act does not appear to be an explicit claim of territory by Congress.
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sentative of the United States in foreign affairs, which authorizes the United States
to claim territorial rights in the sea for the purpose of international law. The Court
left open the question of whether Con?ress could establish a state boundary of
more than three miles beyond its coast that would constitute an overriding claim
on behalf of the United States under international law. Id. Indeed, elsewhere in
:Es 0[€I5nllon the Court hints that congressional action cannot have such an effect.
.atbl.

_In the time permitted for our review we are unable to resolve the matter de-
finitively, but we believe that H.R. 5069 raises serious constitutional questions,
We have been unable to identify a basis for the bill in any source of constitutional
authority. Because of these concerns, we believe that,"absent a treaty, the pro-
posed proclamation represents the most defensible means of asserting sovereignty
over the territorial sea.

[1. The Proclamation’s Effect on Domestic Law

In this section, we consider what effect the proposed proclamation will have
on domestic law. By its terms, the proclamation will make clear that it is not in-
tended to affect domestic law, Con?ress may, however, have enacted statutes that
are intended to be linked to the extent of the United States’ territorial sea under
international law. The issue, therefore, in determining the effect of the procla-
mation on domestic law is whether Congires_s intended for the jurisdiction of any
existing statute to include an expanded territorial sea. Thus, the question is one
of legislative intent.2

A. Statutory Intent

_The statutes Fote_ntlally_affected b,}/ the proclamation are too numerous to con-
sider individually in the time Perm_l ted. However, we can discuss some of the
considerations rélevant to a determination whether Congress intended the apPh-
cation of a statute to be affected by a change in the breadth of the United States’
territorial sea, and then make such a determination with respect to the particular
statute of interest to the mter-a?encg worker Eroup—the Coastal Zone Man-
agement Act, 16 U.S.C. 88 1451-1464 (“CZMA” or “Act”). _

The most important consideration in determining whether Congress intended
a statute to be affected by a change in the breadth of the territorial sea is the lan-
gua%e of the statute, If astatute includes a provision that simply overlaps or co-
Incides with the exmtmg territorial sea—such as the provision “three miles sea-
ward from the coast of the United States"—the operation of the statute will

3 While the Constitution provides the President with the power to represent the United States in foreign affairs
and thus to assert a claim under Internationa] law, see supra pp. 241-50, the Constitution grants Congress the power
to enact statutes with domestic effect within the areas of its enumerated powers. Congress could enact legislation
stating that the area affected bK astatute could be expanded either by presidential or congressional action The Pres-
ident can be delegated the authonty to fill in the details of a statute, such as determining the extent of a statute’sju-
nsdiction. Congress can always amend a statute, through passage of a new law, to expand its coverage.
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Probab[}/ not, in the absence of sEeuaI circumstances, be affected by achange in
he territorial sea. Indeed, the statute does not appear to invoke the concept of the
territorial sea at all, except for denoting an area that coincides with the territor-
lal sea. A similar case is presented by a statute that uses the term “territorial sea”
but then defines it as “three miles seaward from the coast of the United States.”
Although the statute refers to the territorial sea, the definition reveals that Con-
gress understood the area involved as the three-mile territorial sea in existence
when the statute was enacted. o

Of course, the more difficult cases will arise where Con?ress has used more
ambiguous Ian%uage. The best example is a statute which refers to the term “ter-
ritorial sea” without further defining it. Congress could have intended the term
to refer to the three miles that history and existing practice had defined or Con-
ress could have intended the statute’s ||ur|sd|ct|on_to always track the extent of

e United States’ assertion of territorial sea under international law. A determi-
nation of congressional intent in these circumstances will therefore require fur-
ther inquiry into the purpose and structure of a particular statute, and may include
reference {0 the legislative history, the interpretation of the statute by the execu-
tive branch and the courts, and the meaning of similar statutes governing the same
subject matter.

B. Coastal Zone Management Act

The CZMA was enacted in 1972 to provide a Frogram of federal grants to the
states for the purposes of (1) preserving and developing the Nation’s coastal zone
and (Zz)le,ncouragmg and assisting the states in exercising their coastal zone re-
sponsibilities through the development of management programs designed to
achieve wise and coordinated use of coastal zone resources. 16 U.S.C. § 1452
Under the Act, the Secretary of Commerce may make various grants to states for
the development, |mflementat|on and protection of management programs. 16
U.S.C. §§ 1454-1464. _

The states establish management programs, sut?ect to the approval of the Sec-
retary, within the area of the coastal zone. The CZMA defines “coastal zone” as

the coastal waters (including the lands therein and the,reunder% and
the adjacent shorelands (including the waters therein and there-
under?_, strongly influenced by each other and in proximity to the
shorelines of the several coastal states ... The zone extends, in
Great Lakes waters, to the international boundary between the
United States and Canadaand, in other areas, seaward to the outer
limit ofthe United States territorial sea. The zone extends inland
from the shorelines onlx to the extent necessary to control shore-
lands, the uses of which have a direct and 5|?n|f|cant impact on
the coastal waters. Excluded from the coastal zone are lands the
use of which is by law subject solely to the discretion of or which
i held in trust by the Federal Government, its officers or agents.
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16 U.S.C. § 1453(1) (emphasis addedz. Thus, the CZMA defines the coastal zone
partly in terms of the “United States territorial sea.” _

The text of the CZMA does not expressly indicate whether anFress intended
the coastal zone to be affected by an expanded claim of territorial’ sea under in-
ternational law. Inferences from'the purposes, structure, and legislative history
of the Act, however, suggest that the better view is that Congress intended the
coastal zone to be stationary.®

1. Statutory Purpose and Structure

There are several purposive and structural reasons why we believe Congress in-
tended the reference to “territorial sea” in the CZMA toefer to the existing three
milearea. First, Congressmadenumerousflndm?swhenenactlnqtheCZMA._Con-
Press stated that the coastal zone is rich in natural resources, thatt is “ecol_oglca_ll%/
ragile,” that it has experienced a loss of living marine resources and nutrient-ric
areas, and that present institutional arrangements for planning and regulating the
coastal zone arellnadeguate.3416 U.S.C. §1451. These findings were based onem-

irical observation and investigation ofthe coastal zone that existed atthe time the

ZMA was enacted, and it was the coastal area out to three miles that was the fo-
cusof Congress’ concern. These factual findings indicate that it is unlikely that the
coastal zone was intended to change with the expansion ofthe territorial sea. Con-
gress could not have known whether these findings would also be true of other ar-
eas over which the United States mlﬁht assert itsjurisdiction or sovereignty. Dif-
ferent conditions obviously could hold dePendlng upon whether the Président
asserted a territorial sea of three, twelve, or two hundred miles.

Second, it is unlikely that Congress would have intended the CZMA’s scope
to expand beyond the Clear limit of the states’ jurisdiction. The central purpose
of the CZMA was to assist and enpoura%e the states to regulate use of the coastal
zone,3Sand there is serious ques_tlon whether the states can extend their requla-
tory jurisdiction beyond the limit of the three-mile belt. In this regard, there are
two reasons why the states would not be able to regulate an expanded section of
the territorial sea in the comprehensive way contemplated by the CZMA: the
states do not have jurisdiction over the soil beneath the nine miles of the expanded
territorial sea and'it is very uncertain whether the states could assertjurisdiction

RBIninterpreting the CZMA, there are both the Act as originally passed in 1972 and the subsequent amendments
to the Act to consider. See Pub. L. Nos. 94-370 (1976), 90 Stat. 1013 & 96-"64,94 Stat. 2060 ?1980). The defin-
ition of coastal zone was included in the original Act, and has not been amended in any substantive respect. We ac-
cordingly look principally to the original Act in determining Congress' intent, and only consider the amendments
to determine whether they were intended to alter the meaning of the ori(];inal definition. See Secretary of Interior
v California, 464 U S. 312, 330 n.15, 331-32 (1984) (relying principally upon legislative history of the original
CZMA, but also considering later provisions).

34 See also S. Rep No. 753, 92d Cong., 2d Sess. 4 (1972) (“Why single out the coastal zone for special man-
agement attention? ... The fact is that the waters and narrow strip of land within the coastal zone is where the most
critical demands, needs and problems presently exist.")

HSee 16U.S.C. 8§ 1451(i), 1452(2). Moreover, section 1455(d) of title 16 requires the Secretary of Commerce,
pnor to approving a state management program, to find that the State “has authority for the management of the
coastal zone in accordance with the management program,” including the power to administer land and water use
regulations, to control development, and to condemn property, for the purpose of achieving compliance with the
management program.
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even to requlate the waters of that section. We discuss these points in turn.

States had for decades generally assumed that they at least controlled the land
beneath the territorial sea. However, in United States v. California, the Supreme
Court heId—contrarK to many states " assumption—that “the Feceeral Government
rather than the state has paramount rights in and power over [the three mile mar-
ginal] belt, an incident to which is full dominion over the resources of the soil
under that water area.” 332 U.S, at 38-39. In response to vigorous state protests
to this opinion, Congress in 1953 enacted the Submerged Lands Act, 43 U.S.C.
§§ 1301-1315, which granted to the states the lands beneath the navigable wa-
ters within their boundaries, 43 U.S.C. §,1311(al), which boundaries were at a
minimum to be set at “a line three geographical miles distant from [a state’s] coast
line.” 1d. § 1312.3 In the same year, Congress also passed the Outer Continen-
tal Shelf Lands Act, 43 U.S.C."8§ 1331-1356 (“OCSLA”), which established
claims for the federal government over the submer%ed lands which lay seaward
of the subm,ergle,d lands controlled by the states, i.e., the submerged lands beyond
the three-mile limit.3743 U.S.C.88 1331(a), 1332(1) & 1333(a)?1)._Accord|neg,
ifthe President extends the United States’territorial sea to twelve miles, the states
could not exercise jnurlsdlctlon over the submerged lands of that area. These lands
are controlled by the federal %overnment pursuant to OCSLA.

Second, it is ot clear whether the states could assert jurisdiction even over the
waters of the expanded portion of the territorial sea. “LA]_n assertion of a wider
territorial sea by the United States . .. would not itself give rights in the addi-
tional zone to the adjacent States. Unless Congress determined otherwise, the
zone between three and twelve miles would be under the exclusive authority of
the Federal Government.” Restatement Third § 512, reporters’ note 2. It is there-
fore reasonable to assume that the states’ boundaries and regulatory {UrISdICtI_On
are fixed at their existing limits, and that states have no more power to assert g]u-
risdiction over the expanded portion of the territorial sea than they do over other
territories that are acquired by the United States. See also Louisiana, 363 U.S. at
35; United States v. Maine, 469 U.S. 504, 513 (1985).38

36 More precisely, the Submerged Lands Act conferred land on the states based on state boundaries as they ex-
isted at the time the state became a member of the Union, or as approved by Congress. 43 U.S.C § 1301(b) States
that had not asserted seaward boundaries of three miles were authorized to do so 43 U.S.C. § 1312. Moreover, the
Actdid not prejudice the existence of a further seaward boundary if one existed when the state was admitted to the
Union or if the boundary had been approved by Congress, but limited the extent of seaward boundaries to three
miles into the Atlantic and Pacific Oceans, and to approximately nine miles into the Gulf of Mexico See United
States v. Louisiana, 363 U.S 1(1960) (historical evidence supported Texas’ claim to lands beneath navigable wa-
ters within nine miles of its coast in the Gulf of Mexico)

37 President Truman had asserted junsdiction over the continental shelf on behalf of the United States in 1945,
Proc. No. 2667, 3 C FR. 67 (1943—1948) See supra p 245.

3 However, this is not to say that the states might not attempt to expand their regulatory junsdiction. The states
might assert this power as an aspect of their sovereignty retained under the Tenth Amendment, at least to the ex-
tent that the jurisdiction did not conflict with international law, or the states might attempt to found the jurisdiction
on histoncal grounds. See Manchester v Massachusetts, 139 U.S. 240, 264 (1891), Skiriotes v Florida, 313 U.S.
69, 77 (1941). But see United States v. California, 332 U S. at 37 (distinguishing Manchester v Massachusetts)',
United States v. California, 381 U.S. 139, 16869 (1965) (“Although some dicta in [Manchesterg may be read to
support” the view that “a State may draw its boundaries as it pleases within limits recognized by the law of nations
regardless of the position taken by the United States,” “we do not so interpret the opinion The case involved nei-
ther an expansion of our traditional international boundary nor opposition by the United States to the position taken

by the State.”).
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However, it is not necessary for present purposes to decide whether the states
could assertjurisdiction to requlate the waters of the expanded section of the ter-
ritorial sea. Thus, é]lven, the absence of any clear state authority over the soil be-
neath an expanded territorial sea and the Uncertainty of state authority over the
expanded water area, it is most unlikely that the Congress that enacted the CZMA
would have simply assumed that state authority would expand if the United
States’ territorial sea expanded.

2. Legislative History

An examination of the legislative history of the definition of coastal zone also
supports this conclusion. In particular, the CZMA represented a compromise be-
tween Senate and House hills. The bill reported by the Senate Committee on Com-
mgr%le included a definition of the coastal zone similar to the final Act. It pro-
vided:

The zone terminates, in Great Lake waters, at the international
boundary hetween the United States and Canada and, in other ar-
?as_, Iextends seaward to the outer limit of the United States terri-
orial sea.

S. Rep. No. 753, 92d Cong., 2d Sess, 47 (1972).

The only relevant discussion of this provision in the Senate Report states that
“[t]ne outer limit of the [coastal] zone s the outer limit of the territorial sea, be-
&ond which the States have no Clear authorltyé to act.” Id. at 9. Thus, the Senate

eport is consistent with the conclusion that the coastal zone was intended to ex-

,ten.ddo,ntly to the limit of the existing three mile territorial sea, the limit of state
urisdiction.
J After issuance of the Report, however, the definition of coastal zone was
amended on the floor of the Senate. Senator Spong was concerned that the bill
“might have a prejudicial effect upon the matter of United States against
Maine,”3 in which'the United States was seeking a determination aglalnst the
thirteen Atlantic coastal states concernm? control over the submerged lands “of
the bed of the Atlantic Ocean more than three geographic miles from the coast-
line.” 118 Cong. Rec. 14,185 &1972). Thus, he proposed an amendment, “the sole
P_u_rpose of which is to assure that the bill will have no prejudicial effect ”PO" the
I|t|g.at|on.” |d. The amendment changed the definition of coastal zone to the fol-
owing:

The zone terminates, in Great Lake waters, at the international
boundary between the United States and Canada and, in other ar-
eas, extends seaward to the outer limit of the Ie%ally recognized
territorial seas of the respective coastal states, but shall not ex-
tend beyond the limits of State jurisdiction as established by the

Cf United States v. Maine. 420 U S. 515 (1975).
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Submer?ed Lands Act of May 22,1953 and the Outer Continen-
tal ShelfAct of 1953,

|d. at 14,185 (emphasis added to indicate chant};ed language). Senator Hollings
also spoke in support of the amendment. He stated:

We have been trying to reconcile the amendments so that we
would not interfere with any legal contention of any of the sev-
eral States at the present time involved in court procedures, At the
same time we wanted to make certain that Federal jurisdiction was
unimpaired beyond the 3-mile limit in the territorial sea.
.40 Thus, the change in the Senate bill language was not intended to have S|g-
nificant effect on the'issue at hand, but was only included to avoid affecting pend-
ing Illthatlon. The Iaq%ua%e in the House bill was virtually identical to that in the
original Senate bill. The House bill provided:

The zone extends, in Great Lakes waters, to the international
boundary between the United States and Canada and, in other ar-
eas, seaward to the outer limit of the United States territorial sea.

H.R. Rep. No. 1049,92d Cong., 2d Sess. 2 (1972). The House Report, however,
adopted a different understan mg of the provision. The House Report stated that
the coastal zone extends outwar

to the outer limit of the territorial sea which, under the present
Posture of international law, means three miles from the base line
rom which the territorial sea of the United States is measured.
Should the United States, by future action, either throu%h inter-
national agreement or by unilateral action, extend the limits of
the United States territorial sea further than the present limits,
the coastal zone would likewise be expanded, at least to the ex-
tent that the expanded water area and the adjacent shore lands
would _stror]gli influence each other, consistent with the general
definition first referred to above.4L

40Senator Moss stated that “[tjhis makes clear that this bill focuses on the territorial sea or the area that is within
State jurisdiction, and preserves the Federal jurisdiction beyond, which is not to be considered or disturbed by the
bill at this time. If we want to do something about that later, we will have another bill, and another opportunity.”
118 Cong. Rec. 14,185 (1972).

41 The “general definition” to which the House Report refers is as follows: “ Coastal Zone’ means the coastal
waters (including the lands therein and thereunder) and the adjacent shorelands (including the waters therein and
thereunder), strongly influenced by each other and In proximity to the shorelines of the several coastal states.” H.R.
Rep. No. 1049, supra, at 2.
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|d. at 13-14 (emphasis added), This language in the House Report expresses an
intent that, at least in certain Circumstances, the definition of coastal zone could
be extended by a change in the breadth of the territorial sea. _

The difference in the language between the House and Senate bills was re-
solved by the Conference Committee. The Conference Report stated:

The Managers agreed to adopt the House language as to the sea-
ward extent of the coastal zone, because of its clarity and brevity.
At the same time, it should be made clear that the provisions of
this definition are not in any way intended to affect the litigation
now pending between the United States and the Atlantic coastal
states as to the extent of state jurisdiction. Nor does the seaward
limit in any way change the state or Federal interests in resources
of the territorial waters or Continental Shelf, as provided for in
K]etSubmerged Lands Act and the Outer Continental Shelf Lands
ct.

H.R. Conf. ReR. No. 1544, 92d Cong., 2d Sess. 12 (1972).
“Whileitmight be argued thatthe Conference Committee ‘sadoption ofthe House
bill language also adopted the explanatory lanquage in the House Report, the Con-
ference Report did not say so. Rather, it stated that the language was taken because
of its “cIarlt}/ and brevity.” Moreover, the Conference Report then immediately
went on to state what is in effect a paraphrase of the Senate bill—saying that the
bill is not intended to affect the pending litigation and that the seaward limit is un-
derstood in accordance with the Submerged Lands Act and the OCSLA. Thus, the
Conference Reportappeared tomake aspecial efforttoclarify thatdespite its choice
of the House language (which was also the lanquage of the original Senate ver-
smﬂ, It accepted the Senate’s understanding of the provision.2™ _
oreover, the Conference Report would appear to be inconsistent with the
House Report’s language concerning extension of the coastal zone. The third and
final sentence in the Conference Report discussing the definition reiterates the
con?resswnal concern that CZMA do nothing to affect the statutory allocation
of state and national responsibility in the area. Id. If the CZMA permitted an ex-
pansion of the coastal zone, and States asserted regulatory jurisdiction over the
extended territorial sea, however, that balance of authority would be affected 43

42The House bill had included various provisions extending the scope ofthe CZMA beyond the three-mile limit,
but the Conference Committee had rejected all the provisions The language in the House Report may therefore be
understood as indicative of the House’s intent that the CZMA extend beyond the three-mile limit in certain cir-
cumstances. See Secretary of Interior v. California, 464 U S. 312 (1984) (discussed below). But because rejection
of these provisions indicates that this intention was not adopted by the Conference Committee, we believe the bet-
ter view is that the language in the House Report, like the provisions eliminated in the House bill, does not reflect
the final congressional intent

A Extension of the coastal zone to the land and sea beyond the three-mile limit would have provided the states
with additional control over OCS resources States would have the authonty under section 307(c)(3) of the origi-
nal act, 16 US.C. § 1456(?(3)(A), to veto (subject to a limited federal override) OCS activities that affected the
waters of the new, extended coastal zone.
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This understanding of the Ieﬂ:slatlve.hlstor IS holstered by the Su€reme
Court’s decision in Secretary of the Interior v. California, 464 U.S, 312 98@.
This case involved the interpretation ofsection 307(c)( 1) ofthe CZMA, 16U.S.C.
§ 1456$c)(1), which requires federal agencies to conduct activities “directly af-
fecting the coastal zone™ consistently with approved state management programs.
The Court held that the only federal activities “directly affecting” the coastal zone
were those conducted “ori federal lands physically situated in the coastal zone
but excluded from the zone as formally defined by the Act,” and did not include
activities conducted beyond the three-mile seaward limit of the coastal zone, as
California had argued. 464 U.S. at 330. The Court based its holding that the am-
biguous “directly affecting” Ian%ualge did not apE)Iy to activities seaward of the
three-mile limit on a review of the [egislative history. The Court concluded that
“ [elvery time it faced the issue in the CZMA debates, Congress deliberately and
systematically insisted that no part of CZMA” was to extend beyond the three-
mile limit. I1d: at 324. _ _

The Court noted the “repeated statements” in the floor debates in Congress that
“the allocation of state and federal thISdICt_IOﬂ overthe coastal zone and the [outer
continental shelf] was not to be changed in any way” by the Act. Id. The Court
listed nine statements, including: “This bill covers the territorial seas; it does not
cover the Quter Continental Shelf.” 118 Conﬁ. Rec. 14,180 (1972) &remark of
Sen. _Stevens%; “[T]nis bill attempts to deal with the Territorial Sea, not the Outer
Continental Shelf.” id. at 14,184 (remark of Sen. Moss); “AWLe wanted to make
certain that Federal {urlsdlctlon was unimpaired beyond tne 3-mile limit in the
territorial sea.” id af 14 185 (remark of Sen. Rolllngs); “{T]hc Federal Govern-
ment has jurisdiction outside the State area, from 3 to 12 miles at sea.” id. at
35,550 (rémark of Rep. Anderson). _

Moreover, the Court relied upon the fact that Congress “debated and firml
reéected” four 2pro osals “toextend parts of CZMA” to the outer continental shelf.
464 U.S. at 325. The most significant of these proposals was contained in sec-
tion 313 of the House bill, which would have required the Secretary of Com-
merce to develop a management pro?ram_for “the area outside the coastal zone
and within twelve miles”of the coast. This provision, however, was eliminated
b{ the Conference Committee because, as explained in the Conference Report,
“the provisions relating thereto did not prescribe sufficient standards or criteria
and would create potential conflicts with Iegslslatlon already in existence con-
cerning Continental Shelfresources.” Id. at 327 (quoting H.R. Conf. ReP. No.
1544, supra, at 15 (emphasis supplied by Supreme Court?). Congress also re-
jected [oroposals to permit the Secretary of Commerce to extend established state
coastal zone marine sanctuaries beyond the coastal zone, to require approval of
state governors when federal a?en(_:les, sought to construct or to license con-
struction of facilities beyond the territorial sea,44and to invite the National Acad-
em?/_of Sciences to investigate environmental hazards attendant on offshore
drilling on the Atlantic Outer Continental Shelf.45 Viewing this evidence in its

14 118 Cong. Rec. 14,183-84 (1972).
£5 118 Cong. Rec. 14,180-81, 14,191,35.547 (1972).
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totality, the Court concluded46that “Congress expressly intended to remove con-
trol 0 Loutercontmental shelf] resources from CZMA’s scope.” 1d, at 324 47

The Supreme Court’s understandln([; of Congress’ intent also a?plles tothe pre-
sent issue. Congress’ intention to exclude outer continental shelf resources from
the scope of the CZMA, which required that the “directly affecting” provision be
applied only to activities within the three-mile coastal zone, was based on a de-
sire to limitthe applicability of the CZMA to the three-mile limit, Therefore, the
legislative history, as interpreted by the Supreme Court, also indicates that Con-
grelssldldtnot inténd for the coastal zone itself to be expanded beyond that three-
mile limit.

3. Subsequent Amendments

Since 1972, Congress has passed legislation affecting the relationship between
the federal and state authority cqn,templat,ed,by the original CZMA. While these
amendments are of limited Significance in interpreting the original CZMA, we
discuss them because they are consistent with a continuing congressional intent
to consider carefully any‘change in the balance of state and federal authority in

this area,

The CZMA has been amended several times,48and OCSLA has also been sub-
stantially modified. In contrast to the original CZMA, these amendments ex-
PressI&/ Sglve the states a role concerning the federal governance of activities on
he OCS. The amendments establish a complex, interconnected statutory scheme,
which contains precise and detailed limits on state authority, varying in different
circumstances. That Congress has enacted such a scheme suggess that it has con-
sidered and legislated on the role of the states very carefully, and would. not de-
sire any modification of that role inthe CZMA in the absence of new legislation.
We describe the amendments_below’

The CZMA was first agmﬂcantl amended b}/ the Coastal Zone Management
Amendments of 1976, Pub. L. No, 94-370,90 Stat. 1013 (1976) (“1976 Amend-
ment”). The 1976 Amendment effected two important changes in the role of the

46 We also believe that section 307(c)(3) of the original Act, 16 U.S.C § 1456(c)(3)(A), did not, as originally
enacted, apply to activities seaward of the coastal zone Section 307(c)(3) required activities “affecting land or wa-
ter uses inthe coastal zone” to be subjected to review for consistency with state management programs, and was a
sister provision to section 307(c)(1) construed in Secretary of Interior v California Based on the logic and lan-
guage of that case, the Court’s statement that the Con?ress that passed the ori?inal CZMA “expressly intended to
remove control of [outer continental shelf] resources from CZMA’s scope™ also applies to section 307(c)(3). We
need not decide, however, whether the scope of this provision has been changed by amendments to the Act. See
&g, Pub. L. No. 94-370, 90 Stat. 1018 (1976) (codified at 16 U.S.C. § 1456(c)(3)(B)).

471t is clear that Congress was concerned with more than whether a provision violated international law. The
Conference Committee rejected section 313 of the House bill because it would have created potential conflicts with
existing legislation governing the outer continental shelf, not because it would violate international law H.R. Conf.
Rep. No. 1544, 92d Cong., 2d Sess. 15 (1972). Thus, Congress’decision to extend the coastal zone seaward only
three miles was in part the Froduct of its conscious coordination of the CZMA with other statutory[frovisions gov-
erning the outer continental shelf, provisions which would be unaffected by a change in the United States’ territo-
rial sea.

48 The CZMA has been amended at least seven times. Here, we focus on the 1976 amendment because it con-
tains the principal changes in federal and state authonty. See also Coastal Zone Management Improvements Act of
1980, Pub L. No 96-464, 94 Stat 2060 (1980)
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states, hoth of which recognize and attempt to address the effects of OCS activ-
ities on the coastal zones of the states. First, section 6 requires federal licenses
for OCS exploration or development to attempt to conform to management plans
of affected states. The Secretary of Commerce may override the state’s determi-
nation that an activity is inconsistent with its Plan only upon finding that the pro-
posed activities are consistent with the objectives of the CZMA or are necessar
In the interest of national security. 16 U.S.C. § 1456(c)(3)(B). Second, section
of the 1976 Amendment establishes a Coastal EnergP/_ Im?act Program that pro-
vides financial assistance to states to meet needs resu t,lngi. rom and reflecting the
impact of coastal energy activities, including OCS activities, which for technical
reasons must be sited in or near the state’s coastal zone. 16 U.S.C. § 1456a.
In 1978, Con%ress further modified the allocation of federal and state respon-
sibilities through enactment of the Quter Continental Shelf Lands Act Amend-
ments of 1978, Pub. L. No. 95-372,92 Stat. 629 (“OCSLA Amendment”). This
amendment substantially changed the original OCSLA %mcludmg numerous
provisions requiring stafe Fartmlpatlon inOCS activities, _
Thus, the amendments to both the CZMA and the OCSLA establish a com-
Plex and detailed statutory scheme concerning the limits of state authority to af-
ect OCS activities,500verthe gears, Congress has provided the states with grants
to respond to the effects of OCS activities, with the authority to review and make
recommendations concerning OCS activities, and with thé power to veto OCS
activities subject to limited federal override. These detailed amendments to the
CZMA and OCSLA are thus consistent with a congressional understanding of a
coastal zone and state authority which would not automatically expand with the
expansion of the territorial se. o
0 summarize, on the basis of the purpose, structure and legislative history of
the CZMA, we conclude that Congress did not intend the coastal zone to bé af-
fected by an expansion of the territorial sea under international law. The language
in the House Report might suggest a contrary conclusion, but that Ianguaﬂe Was
not accepted by the Conference Committeeand, in any case, is outweighed by

49The OCSLA Amendment provides for various levels of state participation in the process of developing off-
shore oil. Secretary of Interior v. California, 464 U S. at 337. The Secretary of Interior must, while preparing a
schedule for proposed lease sales on the OCS, solicit comments from states that might be affected, and must ex-
plain, in a report to Congress and the President, why a state recommendation was not accepted. 43 U S.C. § 1344(c)
& (d) Second, the Secretary must accept slate recommendations concerning the size, timing or location of pro-
posed lease sales, if he determines that they reasonably balance national and state interests 43U S C § 1345(a) &
(c). Third, an applicant’s exploration plan must certify that the proposed activities are consistent with slate CZMA
management programs unless the Secretary of Commerce finds that the proposed activities are consistent with the
objectives of the CZMA or are necessary in the interest of national security 43 U.S.C. § 1340(c) Finally, the Sec-
retary of Interior must accept state recommendations concerning development and producuon plans if they provide
areasonable balance between state and national interests. The plans must also be consistent with state CZMA man-
agement plans and will only be approved, absent state consent, if the Secretary of Commerce finds that the pro-
posed activities are consistent with the objectives ofthe CZMA or are necessary for national security. 43 U.S.C. §

50Writing of the relationship betweenthe OCSLA Amendment and CZMA, the Supreme Court stated that “Con-
gress has thus taken pains to separate various federal decisions” in the process of granting authonty to conduct OCS
development and to subject only the third and fourth stages to review for consistency with state management plans.
Secretary ofInterior v California, 464 U.S. at 340.
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t([je sttructure of the Act and the legislative history, as interpreted by the Supreme
ourt,

We recognize, however, that this conclusion is not free from doubt, and that a
court could construe the coverage of the CZMA—aor other statutes which refer
to the territorial sea—as expanding with the extension of the territorial sea. Such
a result can be avoided. As discussed, whether the coverage of a statute which
refers to the territorial sea is affected by the extension of the territorial sea is a
question of legislative intent, Therefore, Con?ress could foreclose an individu-
alized judicial"assessment of each federal stafute by enactlngﬂ legislation which
negzates the expansion of the covera?e of any domestic statute by the extension
of the territorial sea for international purposes, An express declaration by Con-
gress that the presidential proclamation extending the territorial sea has no effect
on the operation of domestic statutes which rely upon the concept of the territo-
rial sea would provide a simple and decisive rejoinder to any claim of automatic
expansion. Thus, although we do not believe that the coverage of the CZMA
should be construed to expand as a necessary result of the présidential procla-
mation, we recommend that the President seek legislation to conclusively pre-
clude any contrary decision on the CZMA or any other statute by the courts.

Conclusion

We helieve that the President may make an extended jurisdictional claim to
the territorial sea from three to twelve miles by proclamation. We also find ven-
erable historical evidence supporting the view that the President’s constitutional
role as the representative of the United States in foreign relations empowers him
to extend the territorial sea and assert soverelgnty over it, although most such
claims in our nation’s history have been execufed bﬁ treaty. It is more doubtful,
however, that Congress, acting alone, may extend the territorial sea beyond the
present boundary for international purposes. o

The domestic"effect of the extension of the territorial sea on federal statutes
that refer to the territorial sea must be determined byexammln% Congress’ intent
in passing each relevant statute. We have concluded that the Detter view is that
the expansion of the territorial sea will not extend the coverage of the Coastal
Zone Management Act, the statute which was identified to us as presenting sPe-
cial concern. However, we recognize that the effect of the Broclamatl_on on the
CZMA and numerous other federal statutes will continue to be uncertain until fi-
nal judicial resolution. We therefore recommend that the President seek legisla-
tion prowdmgbthat no federal statute is affected by the President’s proclamation
to extend the Dreadth of the territorial sea from three miles to twelve miles.

~ Douglas W. Kmiec
Actm%A_sswtantAttorney General
ffice ofLegal Counsel
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Applicability of 18 US.C. § 20%(c) to President-Elect’s Transition
eam

The one-yeai bar in 18 U.S.C. § 207(c), which prohibits certain former government employees from
contacting the agencies where they worked, applies to iJersons who'serve on a presidential tran-
sition team while receiving a salary from a private employer.

The bar in 18 U.S.C. §207(c) does not apply to members of a presidential transition team who Sup-
port themselves from their own resources or are compensated solely from appropriated funds.

November 18, 1988

Letter for the Director
Office of Government Ethics

This responds to your oral request of November 17, 1988, for our views on
whether the one ¥ear bar prohibiting certain former government employees from
contacting their former agency, contained in 18 U.S.C. §,207$c) applies to for-
mer government employees who are working for the Presiden -lect’s transition
team. Presidential Transition Act g“Act”& 3U.S.C. § 102 note, as amended by
Pub. L. No, 100-398, 102 Stat. 985 (1988). o o

As you indicated, this is a novel and difficult question given the sui generis
nature of a presidential transition, It is readily apparent that presidential transi-
tions serve an important public function. Congress has endorsed their signifi-
cance, stating, when it set forth the purposes of the Act:

The national interest requires that such transitions in the office of
the President be accomplished $o as to assure contlnun¥ in the
faithful execution of the laws and in the conduct of the affairs of
the Federal Government, hoth domestic and foreign.

|d. § 2. We have no doubt that promoting the “orderly transfer of the executive
power,” id., is one ofthe most important public objectives ina democratic society.
It does not follow from this that the restrictions of 18 U.S.C. § 207(c) do not
apply atall to the transition. The conflict of interest laws also advance extremely
important goals, including prpmotln? public confidence in the integrity of the
federal government and ensuring that corruption—and opportunities for corrup-
tion—are minimized. Thus, in evaluating the applicability of section 207(c), we
believe that it is best to examine the actual status of a transition staff member in
conAunctlon with the evils that the ethics laws were intended to combat. _
t one end of the spectrum is the federal employee who is detailed by his
aﬂency to assist the transition team. He is clearlg a federallemploh/,ee, covered by
all applicable portions of 18 U.S.C. 8§ 201-209, and obviously his status raises
no question under section 207(c). The Act specifically refers to such employees
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and emphasizes that their status vis-a-vis the United States does not change while
they are working with the transition team. Act, § 3(ag(2)._Base_d upon this statu-
tory recognition, we also a%re_e with you that the prohibitions in section 203 and
205 do not apply to such detailed employees by virtue of the “official duties” ex-
ception to those provisions. o o

At the other end of the spectrum is an individual who recently occupied a high,
policy makmlg position in the executive branch and who is now emﬁloyed, by a
co,mpanK.or aw firm in the private sector. If such an individual, whilé still re-
ceiving his grlvate sector salary, works for the transition team, he typifies the po-
tential Tor abuse that we believe that section 207(c) was intended to guard against.
He is not compensated by the federal qu_vernment,lma not make decisions or
participate in matters on behalf of the United States,2and his loyalties are not un-
divided,3 Because the central purpose of section 207(c) was to preclude for one
¥ear a limited class of high-level government employees from contacting their

ormer agencies unless the contact was clearly on behalf of the United States, we

believe such individuals who receive compensation from the private sector for,
or during, their work for the transition team are not exempt from the fairly ab-
solute “no contact” rule, mereIK by virtue of their association with the transition.
We therefore believe that such individuals are, notwithstanding their employ-
ment by the transition team, covered by 18 U.S.C. §207(c), and barred from con-
tacting their former department or agency for the statutory period.

It is less clear that section 207(c) should apply to those former high-level gov-
ernment officials who have been separated from their agencies less than one Year
who are either volunteers for the transition team and are suﬁpor,tm(t; themselves
from their own resources or who have severed their ties with private sector em-
ployment and are bem,g compensated solely from funds appropriated under the
Act. It is much more |i eIY that those former officials who are supfottlng them-
selves and are acting solely in the interests of the President-elect4 will not face
the divided loyalties at which section 207&0) was aimed. .

The same argument is true with respect to those whose salaries are Pald out of
appropriated funds: Congress has decided that it is in the interest of the United
States (even if the actions of the transition team cannot be pr,emsegf said to be on
behalf of the United States) that these individuals be Pald with federal funds be-
cause they are advancing a federal interest. Qur hesitation to apply section 207%:)
to transition team members compensated with appropriated funds is bolstered dv
the fact that the Act was recently amended to provide significant amounts of fund-

1The Act also makes clear that such staff members are not federal employees except for limited provisions not
relevant here. Act, § 3(a)$]2)

2We understand that the proposed Standards of Conduct for a transition worker make it clear that he cannot and
should not attempt to interfere with the decision making functions of the agencies.

3 A clear example would be a former Department of Defense officer who is now working for a defense con-
tractor or a former Department of Justice official who is now representing companies whose interests would be af-
fected by decisions of the Department

4This would seem to apply with special force to a former government official who had no pnvate sector affili-
ation since leaving government, such as former government employees participating in the political campaign which
led to the election of the President-elect

5Presidential Transitions Effectiveness Act, Pub. L No. 100-398, 102 Stat. 985 (1988).
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ing for some transition staff members.5 In return for the funding, the President-
elect must undertake certain steps to minimize the potential for conflicts of in-
terest with respect to all transition personnel. Act, § 5(b), as amended. As the
House Report on the recent bill notes:

Once again, the unique circumstances of a Presidential transition
require balancing the ability of a new President to conduct tran-
sition activities as completely and effectively as possible, and in

?.(rjnanner he desires, with the necessity of maintaining pubhc con-
idence ...

H.R. Rep. No. 532, 100th Con%, 20 Sess. 6-7 (1988), reprinted in 1988
U.S.C.C.AN. 1372, 1376. Thus, Congress, notwithstanding the fact that these
compensated staff members are not generally treated as federal employees, has
ma|d$ |tdc_lear that they occupy a unique position and one that is worthy of fed-
eral funding.

Second, %nth respectto both self-support!n? and transition team members com-
pensated solely with public funds, we are influenced by the fact that the Crimi-
nal Division has informally advised us that they would not prosecute such indi-
viduals under section 207(c) so long as their contacts with their former federal
departments oragencies wasonleor transition purposes. I those who arecharged
with the direct enforcement of the objectives that section 207(c) was intended to
achieve do not believe that those who are seIf-supPortln_g volunteers or who are
compensated soIeI?/ out of aploroprlamd funds fall outside the scope of section
20\7&), we do not feel compelled to disagree. N

e would note, in concluding, that former gpvernment emPIOYees within the
scope of section 207(c), regardless of their funding source for the transition, may
utilize the exception in 18'U.S.C. § 207(i) which permits former employegs oth-
erwise barred by section 207&0) from contacting their former a?enmes for one
year to make or'provide a statement to those agencies based on the emﬁloyees’
Prlor special knowledge, provided that no compensation is received. Thus, any
ormer employee could assist the transition by supplying to the transition or his
former department or agency for the transition an analysis based on his prior ex-
perience with and knowledge of his former departmént or agency, even if the
considerations above preclude that individual’s current contact with his former
department or agency. Finally, it is of course apparent that section 207(c) does
not prevent any covered former employee from contacting departments or agen-
cies other than the one by which he was formerly employed.

Douglas W.Kmiec
Assistant Attorney General
Office ofLegal Counsel
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Authority of the Customs Service to Seize or Forfeit Property
Pursuant to 21 U.S.C. § 881

The Customs Service does not have independent authority to make seizures or forfeitures pursuant
to 21 U.S.C. § 881. Accordingly, the Customs Servicé should seize or forfeit Property pursuant
to that section only under the Supervision of the Drug Enforcement Administration and by direct
or derivative designation of the Attorney General.

The proceeds of property forfeited after a seizure by the Customs Service must be deposited in the
Customs Forfeiture Fund, rather than in the Department of Justice Assets Forfeiture Fund, when
the seizure was made under a law administered or enforced by Customs, or custody was main-
tained by Customs, regardless of whether the forfeiture was handled by Justice.

November 23, 1938

Memorandum Opinion for the Associate Attorney General

Introduction

This memorandum responds to your request that this Office consider (1)
whether the United States Customs "Service has independent authority to seize
and forfeit propert%/ é)ursuant to 21 US.C. §88L; and g) whether prqurty for-
feited under 2L U.S.C. § 881 may be deposited into the Customs Forfeiture”Fund
maintained under the authority of 19 U.S.C. § 1613b. These questions were first
ﬁosed by the Administrator, Drug Enforcement Administration é“DEA”),land

ave been the subject of memoranda from the DEA, the United States Customs
Service (“Customs” or “Customs Service™) and the Department of Treasury to
this Office over the past year.2 In addition, these questions have caused dis-
agreement between field offices of DEA and Customs during the past several
months, and the United States Attorneys in several districts have heen called upon
to mediate the dlsputes. _

Section 831 of the Controlled Substances Act generally provides statutory au-
thority to seize and forfeit the proceeds of drug transactions and the property used

IMemorandum for the Assistant Attorney General, Office of Legal Counsel, from John C. Lawn, Administra-
tor, DEA, Re: US Customs Authority in Matters Relating to 21 US C. § 881 (Nov 3, 1986).

25ee, e.g.. Memorandum for Charles J. Cooper, Assistant Attorney General, Office of Leti;al Counsel, from Den-
nis F Hoffman, Chief Counsel, DEA, Re U.S. Customs Authority in Matters Relating to 2L US C §881 (June 2,
1987) (“Hoffman Memo”); Memorandum for Douglas W. Kmiec, Deputy Assistant Attorney General, Office of
Legal Counsel, from Michael H. Lane, Acting Commissioner of Customs, Re' Customs Seizures under 21 USC
§ 881 (Apr. 5, 1988) (“Lane Memo”); Memorandum for Douglas W. Kmiec, Deputy Assistant Attorney General,
Office of Legal Counsel, from Selig S. Merber, Assistant General Counsel, Department of the Treasury, Re. US.
Customs Service Use 0f21 U.S.C. §g 881 (June 6, 1988).
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to facilitate such transactions. Although this Office has indicated in prior opin-
jons that Customs does not have independent title 21 seizure authority,3and we
have no basis to disturb that opinion, we have never specifically addressed
whether Customs has independentforfeiture authorlg/ under 21 U.S.C, § 881 or
the extent to which property forfeited under section 881 may be deposited in the
Customs Forfeiture Fund %Customs‘ Fund”). The DEA contends that Customs
has no mdePendent forfeiture authority under section 881 because Congress has
designated the Department of Justice as the authority responsible for enforcing
the federal drug laws and because section 881 specifically confers forfeiture au-
thorlt¥ only upon the Attorney General. The DEA further contends that property
forfeited under section 881 maz not be deposited into the Customs Fund because
Customs is not the proper authority to perform seizures under these drug laws.
In contrast, Customs and the Department of Treasury maintain that section 881
provides Customs with independent forfeiture authority and that any property
seized by Customs must be ef)osned into the Customs Fund. ,

For the reasons set forth below, we conclude that Customs does not have in-
dependent forfeiture authority under section 881. In 1973, Reor?amz,atlon Plan
No. 2 transferred drug enforcement authority to the Department of Justice. Whilg
Customs’ limited in eé)ender]t authority to Seize drugs under laws other than ti-
tle 21 is acknowledged by this Plan, Customs is required to turn over to the De-
partment of Justice all drugs and related evidence. Customs agents can only seize
and forfeit property pursuant to section 881 when they assist the DEA under des-
ignation by the Attorney General. As we discuss below, the 1984 and 1988 amend-
ments to section 881 confirm our conclusion that the Attorney General is solely
requnsmIe for selzm?, forfeiting and, in the first instance, disposing of property
forfeited under that statute., _

The second issue, pertaining to the Customs Forfeiture Fund, poses a closer
question. For the reasons set forth below, however, we conclude that under 28
U.S.C. §524(c)(10) the proceeds of property forfeited after a seizure by Customs
must be deposited in the Customs Fund when the seizure was made by Customs
under a law administered or enforced b¥ Customs, or custody was maintained by
Customs, regardless of whether the forfeiture was handled by the Department of
Justice under section 8814

3See, e g . Memorandum for the Attorney General, from Theodore Olson, Assistant Attorney General, Office
of Legal Counsel, Re Request by the Department ofJusticefor Assistancefrom the De?artment of Treasury in the
Enfotcement ofthe Controlled SubstancesAct, 22 V' SC §801 etseq ,and the Controlled Substances Import and
ExportAct, 21 US.C §951 etseq (Dec.23, 1983) (“Olson Memo“)?courts would probably uphold a grant of lim-
ited title 21 authority granted to Customs officials acting under the supervision of DEA personnel); Memorandum
for the Deputy Attorney General from Douglas W Kmiec, Deputy Assistant Attorney General, Office of Legal
Counsel, Re.  United States Customs Service Jurisdiction over Title 21 Drug Offenses (June 3, 1986) (“Kmiec
Memo”) (19 U.S C. 8§ 1589 and 1589a provide warrant and arrest authonty to Customs, but do not alter its drug-
related authority under Reorganization Plan No. 2 of 1973).

4 As this opinion was being finalized, the President signed into law the Anti-Drug Abuse Act of 1988, Pub L
No. 100-690, 102 Stat 4181 (1988) (“1988 Drug Act”) We have reviewed the new law’s provisions, and incor-
porated them into our analysis.

Two provisions contained in the 1988 Drug Act are worthy of additional comment here Section 6078 of ti-
tlle VI provides foran addition to the end of part E of the Controlled Substances Act, 21 U.S.C. §§ 871-887, as fol-
ows:

268



Discussion
|. Forfeiture Authority Pursuant to 21 U.S.C. § 881
A. Statutory Language

Section 881 Prowdes the Attorney General broad authority both to seize and
to forfeit specified controlled substances as well as certain property connected
with the manufacture, distribution or sale of those substances,5and further pro-
vides for the disposition of the forfeited property.6In addition, section 881 %rants
the Attorney General the authority to use the proceeds from the sale of forteited
propert}/ to pay many of the experises pertaining to the seizure, maintenance, and
sale of the property.

Property may be forfeited pursuant to 2L U.S.C. § 881 througih fwo separate
processes. Under some circumstances, property may be forfeited administra-

4(... continued)

The Attorney General and the Secretary of the Treasury shall take such action as may be necessary to

develop and maintain a joint plan to coordinate and consolidate post-seizure administration of prop-

erly seized under this title, title 111, or provisions of the customs laws relating to controlled substances.
Similarly, section 6079 of title VI of the 1988 Dnig Act provides that the Attorney General and the Secretary of the
Treasury are to consult and prescribe regulations for expedited administrative procedures for certain seizures un-
der several acts, including both the Controlled Substances Act and the Tanff Act of 1930

We believe that neither of these provisions constitutes a grant of additional seizure or forfeiture authority to
Customs. It is significant in this re%ard that both provisions are procedural, and both specifically refer to the cus-
toms laws. The plain language of these provisions indicates that Congress has acknowledged here, as it has else-
where, that Customs agents, acting under the customs laws, have some seizure authonty in drug cases. Nothing in
the provisions suggests that Congress meant to grant Customs seizure authonty under section 881 Wenote that the
complete legislative history of the 1988 Drug Act is not yet available for our review from the Department of Jus-
tice’s Office of Legislative Affairs; we note further, however, that legislative history cannot be used to subvert the
plain meaning of the statutory text.

5Section 881 (a)( 1) through (5) provides for the forfeiture of controlled substances, material and equipment, con-
tainers, convegances, and records involved in drug trafficking. Section 881(a)(6) provides for the forfeiture of all
assets— including moneys, negotiable instruments and securities— furnished or intended to be furnished in exchange
forillegal drugs or traceable to such an exchange, as well as all such assets used or intended to be used to facilitate
an%drug violations. Section 881(a)(7) and (8), added as part of the Comprehensive Cnme Control Act of 1984,
Pub. L. No. 98-473, tit. 11, §§ 201-2304,98 Stat. 1976-2193 (19842), grants authority to seize and forfeit real prop-
erty used or intended to be used in a drug felony, and controlled substances possessed in violation of the Act. Sec-
tion 881(a)(7) was further amended by the 1988 Drug Act to make clear that that section included leasehold inter-
ests. Secuon 881(a)(9), added as part of the 1988 Drug Act, grants authority to seize and forfeit certain chemicals,
drug manufacturing equipment, and related items which have been or are intended to be imported, exported, man-
ufactured, possessed or distributed in violation of specified felonﬁ provisions.

6 Section 881(e)(1), as amended by the 1988 Drug Act, grants the Attorney General authonty to retain the seized
and forfeited property for official use, transfer the property pursuant to section 616 of the Tariff Act of 1930 to any
federal agency, or to any state or local agency that participated directly in the seizure or forfeiture; sell the prop-
erty; require the General Services Administration to handle the disposal; forward it to the DEA for disposition; or
in certain circumstances, transfer the property or proceeds to foreign countries that participated in the seizure or
forfeiture. Section 881(e)(2)(A) sets forth the permissible uses of proceeds from the sale of forfeited property, in-
cluding certain property management and sale expenses and payments to informants Section 881(h) codifies the
“relation back” doctrine, which holds that the government’s interest in the seized property vests in the United States
at the time of the act giving nse to the forfeiture under section 881. Secuon 88IFi) provides for a stay of civil for-
feiture proceedings when the government has filed a criminal action relating to the civil case.
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tively, that is, forfeited without %udlmal action.7 A éUdICIa| forfeiture Proceedm
trlw)t/ aIsotbg filed under section 881 by the United States Attorney in federal dis-
rict court.

We are advised informally by Customs that they may currently seek to relg on
section 881 for forfeiture authority in a variety of situations. For example, Cus
toms might stop and search a vessel pursuant to the customs laws,9 find illegal
drugs, and Prepare_an administrative forfeiture action pursuant to 21 U.S.C.
§881, even though in this circumstance, Customs has forfeiture authority not de-
pendent on section 881,10 In other cases, however, Customs may not have alter-
native forfeiture authority. For example, this situation may arise when Customs
agents are conducting a search while mvestlgatlné; asuspected violation of a law
enforced by Customs, such asthe Currency and Foreign Transactions Reportin
Act, 31 U.5.C. §85311-5326, and agents discover cash that is evidence of a fed-
eral druH law violation. If no currency violations are found and the drug viola-
tion is t eqnl){ viable case, Customs may desire to handle the forfeiture action
administrative K within Customs or, if the cash amount is over $100,000 or a
claim and cost bond is filed, refer the action to the United States Attorney. In ei-
ther case, the forfeiture is sought pursuant to section 881, the only forfeiture
statute available under the facts of the case. Finally, contrary to our conclusion
that Customs lacks title 21 enforcement authority, Customs agents in some fed-
eral districts may seek to conduct title 21 drug investigations without DEA des-
|gn§1,t|on8 g?d"forfelt property solely on the basis of thelr asserted authority under
section 881,

In determmlng8whether_ Customs has the independent forfeiture authority un-
der 21 U.S.C. §881 that it would need to have in the above and analogous ex-

7 Section 881 (d) adopts by incorporation the procedures established under the customs laws; these procedures
authorize the administrative forfeiture of property that does not exceed $100,000 in value, conveyances that are
used to transport controlled substances, and illegally imported goods. 19 U.S.C. § 1607. However, anyone who files
atimely claim and posts a cost bond in an administrative forfeiture proceeding can move the action mto federal dis-
trict court. 19 U S.C. § 1608.

8 A civil judicial forfeiture proceeding is required where the value of the property exceeds $100,000 and the
property is nota conveyance or an illegally imported item, 19 U.S.C. § 1610; where the defendant has filed a claim
and cost bond in an administrative forfeiture proceeding, 19U.S.C. § 1608; or if the United States Attorney decides
that tr|1e_ property should not be seized until a warrant of arrest in rem is issued pursuant to the filing of a formal
complaint.

9 Pursuant to 19 U.S.C. § 1581(a), Customs officers may, at any time, board any conveyance (e.g., a vessel or
vehicle) within a customs-enforcement areaand examine the manifest and other documents, as well as inspect and
search every part of that conveyance. If, upon examination of the conveyance it appears to the Customs officers
that a violation of federal laws Is being or has been committed so as to render the conveyance or anything aboard
it liable to forfeiture, the officers may, pursuant to 19 U.S.C. § 1581(e), seize the conve?/ance.

10Under 19 U.S.C. § 1595a(a), Customs is authorized to seize and forfeit any vessel, vehicle, animal, aircraft,
or other thing used to facilitate the importation into the United States of any article contrary to law Because the
importation of illegal drugs into the United States is contrary to law, a boat used to smuggle drugs into the United
States may be seized by Customs under section 1595a(a).

1 We are also apprised that, on occasion. Customs will “adopt” cases investigated and prepared by state or lo-
cal law enforcement officers, forfeit the seized property administratively under section 881, and then transfer a por-
tion of the proceeds to the state or local law enforcement authorities who made the seizure in accordance with 19
U.S C. § 1616a(c).
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amEIes, we begin by examining the plain language of that statute.22 The text of
section 831 reveals that Con%ress intended the Attorney General, and not Cus-
toms, to handle the drug forteiture functions outlined in that section. For ex-
ample, section 881 (b), which authorizes seizure of roPerty subject to forfei-
ture under the Controlled Substances Act, specifically mentions only the
Attorney General, not the Customs Service or an¥ other Tederal agency. Simi-
larly, séction 881&0), providing for the custody of seized progert , grants such
authority only to the Attorney” General. Moreover, section 8 1(e>s, authorizing
the disposition of property seized under the Controlled Substances Act, grants
this power specifically and solely to the Attorney General. The exclusive for-
feiture role of the Attormney Genefal under section 881 was reemphasized when
in 1984, Congress amended section 881, but continued to place all seizure and
forfeiture responsibility under the Controlled Substances Act solely with the At-
torney General. For example, Congress amended section 881(e)(1) to provide
the Attorney General authority to transfer the custody or ownership of any for-
feited property to any federal agency or to any state or local agency that dlrectly
Partlmpated in the seizure or forfeiture, yet continued to recognize that the At-
omey General is in exclusive control of the forfeiture and disposition of for-
feited property under the Controlled Substances Act. SlmllarIY, amendments to
section 881 contained in the 1988 Drug Act preserve the Attorney General’s
exclusive forfeiture authorltx.]B , . .
Congress’ intent that the Attorney General hold exclusive authority to seize
and forfeit Rrogert under section 881 is also evident in the broader statutory
scheme of the Controlled Substances Act. No other section of the Act grants au-
thority to the Customs Service to seize and forfelt.[[Jroperty under the Act.%4In-
deed, section 878(a)(4) affirmatively grants authori Y to “make seizures of prop-
ertY pursuant to the [Controlled Substances Act]” only to officers and employees
of the DEA or any state or local law enforcement officer designated by the At-
torney General to make such seizures. Congress amended section 878 in 1986,5
yet did not include Customs in this specific, affirmative grant of authority. Sim-

2 The first rule of statutory construction is to examine the language of the statute itself. See, e.g , Touche Ross
& Co v.Redington,442U.5.56Qt56&(\979)',GreyhoundCorp. v.Mt. Hood Stages, Inc.,431V S 322,330(1978).

13We note that section 881(1), added as part of the 1988 Drug Act, authorizes the Attorney General to delegate
certain ofhis section 881 functions, by agreement, to the Postal Service. The 1988 Drug Actalso amended 18 Lf.S.C.
§ 3061 to grant the Postal Service seizure authority with respect to postal offenses, and "to the extent authorized
by the Attorney General pursuant to agreement between the Attorney General and the Postal Service, in the en-
forcement of other laws of the United States, if the Attorney General determines that violations of such laws have
adetrimental effect upon the operations of the Postal Service.” Section 881 (e)(ZL(B?, asamended by the 1988 Drug
Act, prO\(/jides that the proceeds of forfeitures conducted by the Postal Service shall be deposited in the Postal Ser-
vice Fund.

1Part E, entitled “Administrative and Enforcement Provisions,” contains several secuons, none of which refers
to anyone other than the Attorney GeneraLWiIh respect to enforcement authorit%/ under the Controlled Substances
Act. Forexample, section 871 empowers the Attorney General to delegate any of his functions under the Act to any
officer oremployee of the Department of Justice, and to promulgate and enforce any rules, requlations and proce-
dures which he deems necessary for efficient execuuon of his functions under the Act. 21 U.S.C. § 87 I%a)-(b). Sec-
tion 875 authorizes the Attorney General to hold hearings, sign and issue subpoenas, administer oaths, examine
witnesses and receive evidence anywhere in the United States in carrying out his functions under the Act.

521 US.C §878 was amended in 1986 by Pub. L. No. 99-570.
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ilarly, 21 U.S.C. § 873(h) vests only in the Attorney General the authority to re-
Uest assistance from other federal agencies to carry out his functions under the
ontrolled Substances Act.1 _
_ The only part of section 881 that makes any reference to the Customs Service
Is section 881(d), which sets forth “other laws and proceedln%s applicable” to
civil forfeiture proceedings under the Controlled Substances Act. Customs relies
on that section to argue that it has section 881 forfeiture authority.17 The argu-
ment is unavailing. Section 8_81E)d) merel¥ provides that the forfeiture E,rocedure_s
of the customs laws are applicable to forfeitures conducted under section 881; it
?olels not confer on Customs itself any forfeiture authority. The statute reads as
ollows:

The |=prov_|3|ons of law relating to the seizure, summar){ and ju-
dicial forfeiture, and condemnation of property for violation of
the customs laws; the disposition of such property or the proceeds
from the sale thereof; the remission or mitigation of such forfei-
tures; and the compromise of claims shall apply to seizures and
forfertures incurred, or alleged to have been'incurred, under any
of the provisions of this subchapter, insofar as aﬁpllcable and not
Incansistent with the provisions hereof; except that such duties as
are imposed upon the customs officer or any other person with re-
spect to the seizure and forfeiture of property under the customs
laws shall be performed with respect to seizures and forfeitures
of property under this subchapter bal such officers, agents, or other
?ersons a5 may be authorized or designated for that purpose by
he Attorney General, except to the extent that such duties arise
from seizures andforfeitures effected by any customs officer.

21 U.S.C. §881(d) (emphasis added).

Contrary to Customs’ position, section 881(d? is correctly read to be a proce-
dural provision, and not an affirmative grant o auth,orlt?/. he first half of the
section, which ends with the phrase “insofar as applicable and not inconsistent
with the provisions hereof,” mandates that the procedures governln% the seizure
and forfeiture of property under the customs laws shall also govern, 1o the extent
not inconsistent, seizures and forfeitures arlsm? under the Controlled Substances
Act. Thus, section 881(d) explicitly incorporates by reference a statutory proce-
dural scheme already in existence.18 The second half of the section, up until the
final phrase, states that the procedural duties connected with seizures and forfei-
tures under the Controlled Substances Act shall be handled by officers, agents,

16 In the Olson Memo, we concluded thatthe Attorney General could likely designate Customs agents to exer-
cise title 21 authonty by virtue of this provision.

17See Lane Memo, supra note 2, at 3

B These procedural provisions are codified at 19 U.S.C. 8§ 1602-1621.
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or other persons authorized or desur{n_ated b{ the Attorney General. The final
Fhraseq section 881éd) merely qualifies thal procedural mandate by providing
hat the incorporated Customs procedures shall be followed by the Atformey Gen-
eral’s agents or designee with respect to seizures and forfeitures under the Con-
trolled Substances Act except to the extent that such duties arise from seizures
and forfeitures effected by any Customs officer, acting as a Customs officer,
rather than as a designee of the Attorney General. 19 |

Our interpretation of the exception Clause in section 881(d) as a procedural
provision is supported bY the fact, discussed above, thatthe Controlled Substances
Act as a whole places all enforcement authority under the Act’s provisions with
the Attorney General. Any limit to this broad and exclusive mandate would be a
significant departure from the overall enforcement scheme. We therefore find the
proposition that Congress would place within a cIearIX Procedural section a sub-
stantive provision so significantly at odds with the Attorney General’s title 21
authority to be untenable. _ _

This interpretation is consistent with the realignment ofdru? enforcement and
seizure authority which took place proximate to the enactment of the Controlled
Substances Act (including section 88_1J1 in 1970. Prior to 1968, the Department
of Treasury was the agency charged with primary responsibility for enforcing the
federal drug laws. Within' the Department of Treasury, the United States Tus-
toms Service had the responsibility for enforcing all laws pertaining to the smug-
gling ofdr,ugs into the United StateslwhlleTreasurty’s,Bureau of Narcotics was
charged wit enforcm%all laws relating to drug trafficking. Reorgam_zatlon Plan
No. 1 of 1968, 3 C.F.R. 1061 (1966-1970), reprinted as amended in 5 U.S.C.
app. at 1334, and in 82 Stat. 1367 (1968), transferred the drug trafficking en-
forcement functions of the Department of Treasury’s Bureau of Narcotics fo the
Attorney General, to be handled within the Department of Justice br anewly cre-
ated Bureau of Narcotics and Dangerous Drugs. The responsibili K.for Investi-
gating smugglln%, on the other hand, remained with Customs within the Trea-
sury Department, thereby ralslln%, the POSSIbIlIty of jurisdictional disputes
regarding the respective responsibiities ot the Justice and Treasury Departments
inthe context of certain drug mvesthatlons. Because the Customs Service re-
tained investigative jurisdiction to enforce the federal ,smuggflm laws, it would
have been entirely reasonable for Congress to include in the Torfeiture provision
of the Controlled Substances Act a proviso like that in the final clause of section
881(d), recognizing that the Attorney General’s new, vast and exclusive seizure

19 As already indicated in the text, Customs has no independent title 21 seizure or forfeiture authonty. There-
fore, for a seizure or forfeiture to be effected as suggested by the final clause, it must be pursuant to a source of
Customs authority other than the Controlled Substances Act Nevertheless, it was important for Congress to include
the final clause in section 881 (d) to distinguish the situation where Customs acts on its own authonty under the cus-
toms laws from the situation where Customs is designated by the Attorney General to seize and forfeit under the
Controlled Substances Act. In the latter event, Customs—as an agent of the Attorney General—must follow the
duties being incorporated in section 881(d) S0 long as not inconsistent with the Act, not the potentially inconsistent
duties that the Act contemplates may separately be imposed on Customs by the customs laws.
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and forfeiture authority under title 21 did not preclude Customs from pursuing
seizures and forfeitures under the customs laws.

B. Reorganization Plan No. 2 0f 1973

Customs also relies on Reorganization Plan No. 2 of 1973204 a basis for its
claim to independent forfeiture authority under 2L U.S.C. §881. That Plan trans-
ferred “all intelligence, investigative, and law enforcement functions” pertaining
to “the suppression of illicit traffic in narcotics, danPerous drugs, or marihuana
from Customs to DEA.2L The Plan also contained a clause (the “retention c[ause”g
which provided in part that “[t]he Secretary [of the Treasury] shall retain, an
continue to perform [dru? intelligence, invegtigative and enforcement] functions,
to the extent that they relate to searches and seizures of illicit narcotics, danger-
ous ,drugis, or marihuana or to the apprehensmn or detention of persons in con-
nection therewith, at regular inspection locations at %)rts of entry or anywhere
along the land or water Dorders of the United States.”22 Customs contends that it
Is clear from the Iangua?e inthat clause that Customs officers were intended to
enforce all federal dru? aws, including section 881, in the horder context.23 The
proviso immediately following the retention clause, however, states that any
drugs or drugl-related evidence Seized by Customs at those points “shall be turned
over forthwith to the jurisdiction of thé Attorney General.” Read in conjunction
with one another, the retention clause and the proviso that follows it appear to
recognize that Customs may legally seize dru%s in the context of its role of en-
forcing the customs laws in the border context, but that any drugs or drug traf-
ficking evidence Customs seizes must be turned over to the Attorney General for
appropriate processing. Thus, under the 1973 Reorganization Plan, Customs re-
tained only whatever seizure authority it had under laws other than title 21 with
respect to drugs, and the Attorney General maintained control over the forfeiture
of drug-related property and the disposition of that forfeited property.

Inaddition, in light of the fact that the 1973 Reorganization Plan was intended
to consolidate federal drug lawenforcement responsibility under a single a(%ency
within the Department of Justice, the DEA,24 the most reasonable interpretation
of the retention clause is that the words merely make clear that the transfer of
dru&; enforcement functions does not disrupt Customs’ authority to make seizures
?f r%gs discovered in the course of Customs’ enforcement of the smuggling
aws.

%SQC.F.R. 1158 (1971-1975), reprinted as amended in 5 U.S.C. app at 1355, and in 87 Stat. 1091 (1973).

23Lane Memo, supra note 2, at 4

24See, eg., 5U.S.C. app. at 1357 (Messa%e of the President, transmitting Reorganization Plan No. 2 of 1973 to
the Congress, in which the President noted that the newly created DEA would carry out “[tjhose functions of the
Bureau of Customs pertaining to drug investigations and intelligence.”).

2 For example, as mentioned earlier, under 19 U S.C. § 1595a, Customs is authorized to seize and forfeit any
vessel, vehicle, animal, aircraft, or other thing used to facilitate the importation into the United States of any arti-
cle contrary to law. Because the importation of illegal drugs into the United States is contrary to law, a boat used
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For the foregoing reasons, we find Customs’ reliance on Reorganization Plan
No. 2 of 1973 as a hasis for its claim to independent forfeiture authorlt%/ under
21 U.S.C. § 881 to be without merit. As we have held in the past, under the 1973
Reorganization Plan “Customs officials have authority [under customs laws and
undertitle 21 when so designated by the Attorney General] only to search for and
seize drug_s at the borders and ports,” and “[s]uspects and drug contraband are to
be imme |qtel_){ turned over to DEA for investigation and prosecution.”26 We
reached a similar conclusion in our memorandum of June 11, 1985, stating the
view that Customs personnel must work under the supervision of the DEA and
“may undertake drug enforcement investigations beyond the interdiction of drugs
at the border, but only with the 329e0|f|c_ approval of, and under the supervision
of, [the Department of Justice].”27 We find no case law or subsequent executive
or legislative action that would change these conclusions.

C. Other Arguments Raised by the Customs Service

AIthough we find, based on the Iangua%e of the statute and Reorganization
Plan No. 7 of 1973, that Customs does Aot ave independent forfeiture authority
under section 831, we briefly address below additional arguments raised by Cus-
toms in support of its assertion of section 881 authority.

1.19 US.C. §158%

_As evidence that it has section 881 authority in the border context, Customs
cites 19U.S.C. § 1589a(2), which permits a Customs officer to execute and serve
“any order, warrant, subpoena, summans, or other process issued under the au-
thority of the United States,” and section 1589a(3), which generally provides that
a Customs officer may make a warrantless arrest for any federal offense com-
mitted in his [?_resence orany federal felony “committed outside the officer’s pres-
ence ifthe officer has reasonable groundsto believe that the person to be arrested
has committed or is commlttmg a felony.” In our June 3, 1986 opinion,28 we
specifically examined the gues lon whether passage of section 1589, and the
nearly identical 19U.S.C. § 1589,2altered the conclusions of this Office in the

25(.. continued)

to smuggle drugs into the United States may be seized lawfully by Customs under section 1595a. We believe that
the retention clause in Reorganization Plan No. 2 of 1973 was intended to cover Customs seizures made pursuant
to laws such as section 1595a This interpretation is consistent with our reading of the final clause in section 881 (d)
which, as we concluded above, was Congress’ acknowledgement that, while the Attorney Genera] has exclusive
enforcement authority over federal drug violations even at the border, Customs retains its authority over enforce-
ment of the customs laws

26 Olson Memo, supra note 3, at 3. We confirmed this interpretation of the 1973 Reorganization Plan in our
memorandum of June 3, 1986 See Kmiec Memo, supra note 3, at 7-9

21 Memorandum for Joseph R Davis, Chief Counsel, DEA, from Ralph Tarr, Acting Assistant Attorney Gen-
eral, Office of Legal Counsel, Re. Authority ofthe United States Customs Service to Participate in Law Enforce-
ment Efforts Against Drug Violators (June 11, 1985)

28 Kmiec Memo, supra note 3.

29 In October 1984, Congress passed the Comprehensive Cnme Control Act of 1984, Pub. L No. 98-473, 98
Stat 2056 (1984), and the Tariff and Trade Act, Pub L. No. 98-573,98 Stat 2988 (1984), which contain two pro-
visions identical for all practical purposes and codified at 19 U S.C. 8§ 1589a and 1589, respectively
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Olson Memo that Customs does not have mdePendenI enforcement authority over
title 21 drug offenses. We concluded that (1) the legislative histories behind sec-
tions 1589 and 1589 clearly state that the Sections were not intended to change
Customs jurisdiction over drug offenses or to alter the basic relationship between
Customs and DEA established by Reorganization Plan No. 2 of 19733 QZ) Con-
gress’ intent in passing the sections was to clarify Customs authority in the face
of case law questioning the validity of warrants pursued and arrests made by Cus-
toms officers in drug cases inwhich Customs officers act under the suPer\(|5|on
of DEA;3L and (3) while sections 1589 and 1589a acknowledge the authority of
Customs officers to execute and serve warrants, and to make arrests, for a wide
_ran?e of federal crimes, the provisions do not grant Customs additional author-
I!\tX 0 pursue and prosecute such offenses.2 We have reexamined the Kmiec

Jemo in |Iﬁht of Customs’ most recent memorandum and reaffirm our conclu-
sions as outlined above, Accordingly, we find that sections 1589 and 1589a do
not provide Customs with substantive authority to make seizures and forfeitures
pursuant to 22 U.S.C. § 881,

2. Common Law Seizure Authority

Customs also argues that Customs officers can make seizures and forfeitures
outside of the border context under common law authority, stating that it is a
“well settled principle of common law that anyone may séize property for for-
feiture to the Government and the seizure is valid if the Government adopts the
act and proceeds to enforce the forfeiture,” and therefore that there is “no reason
whg/ a Customs officer should be disabled from makln% seizures under 21 U.S.C.
§881 when even a private person could Rerform such seizures.”33 We address
later in this opinion Customs’ argument that their agents have common law au-
thority for making seizures for forfeiture.34 However, assuming arguendo that
such authority exists, any common law authority is separate and apart from ex-
press statutory authority under section 881 and therefore provides no additional
support to Customs’ position that its agents have independent forfeiture author-
ity under section 881.

30 Kmiec Memo, supra note 3, at 5-8

3 1d at5-7. In United States v Harrington, 520 F. Supp. 93, 95 (E D Cal. 1981), the court held that Reorga-
nization Plan No. 2 of 1973 deprived Customs agents of any search or arrest authonty with respect to the federal
drug laws, and suggested that Customs agents accordingly lacked “secondary authonty” to perform drug enforce-
ment searches under the primary responsibility” of the DEA Although the district court’s decision ultimately was
reversed on appeal, 681 F2d 612 (9th Cir 1982), cert denied. Ail1 US. 1015 (1983), Congress clearly had the de-
cision in rrnnd when it passed sections 1589and 1589a The relevant House Report slated. “Enactment of [this pro-
vision] would also make it clear that Customs officers may serve search and arrest warrants for any Federal offense
including drug offenses. This would eliminate the problem raised in U S. v. Harrington, which . . questioned Cus-
toms authority to serve search warrants injoint DEA-Customs investigations away from the border.” H R Rep. No.
845, 98th Cong., 2d Sess , pt. 1, at 28 (1984) (citation omitted).

3 See Kmiec Memo, supra note 3, at 2.

33 Lane Memo, supra note 2, at 4-5.

34 See infra pp. 278-80.
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3.28 US.C. §524(c)(10)

_Finally, Customs cites 28 U.S.C. §524(c)( 10) asevidence ofCongress’ recog-
nition that Customs has seizure authority under'section 881 of title 2 1.3 Section
524, enacted in 1984, established the Department of Justice Assets Forfeiture
Fund, which serves as the depository for moneys realized from profitable forfei-
tures of ropertX after the paly{ment of certain expenses of forfeiture and sale.3
Section 524(c)(2) requires “all amounts from the forfeiture ofproBert under any
law enforced or administered by the Department of Justice™ to be deposited in
that fund. Section 524(c)(L0) provides:

For the purposes of this section, property is forfeited pursuant
to a law enforced or administered by the Department of Justice if
it is forfeited pursuantto —

(A) any criminal forfeiture proceeding;
(B) any civil judicial forfeiture proceeding; or

(C) any civil administrative forfeiture proceeding conducted by
the Department of Justice,

except to the extent that the seizure was effected by a Customs of-
ficer or that custody was maintained by the United States Cus-
toms Service in which case the provisions of section 613A of the
TariffAct 0f1930 (19 U.S.C. 1613a) shall apply.

28 U.S.C. §524(c)(10) (emphasis added).

The Customs Service apparentl(){ mterPrets the final clause of section
524(c)(10), underscored above, to demonstrate Congress’ understanding that
Customs has independent seizure authority under section 881.37 However, noth-
ing on the face of the provision indicates in the least that Customs has section
881 seizure or forfeiture authority. The general reference in the final phrase of
section 524(c%(10} does not specify particular Customs seizure or forfeiture au-
thority, and theretore cannot be said to enlarge or affect Customs’ underlying

3 The provision relied upon by Customs, formerly 28 U.S.C. § 524(c)(8), now appears at section 524(c)(10) as
aresult of amendment by the 1988 Drug Act.

3 The fund may be used to pay expenses incurred by the Department of Justice and assisting federal, state, and
local law enforcement a%encies for the detention, inventory, safeguarding, maintenance, and disposal of seized and
forfeited property. See The Attorney General's Guidelines on Seized and Forfeited Property, as amended, at 17-26
(June 29, 1988)

37 See Lane Memo, supra note 2, at 7.
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substantive authority in any manner.38 Accordingly, the language of 28 U.S.C.
§ 524(c?(_10) does not support Customs’ position that it has independent section
881 forfeiture authority.

D. Summary: Section 881 Seizure and Forfeiture Authority

For the reasons set forth above, we conclude that Customs does not have in-
dependent seizure or forfeiture authority under section 881. We base our con-
clusion on the [fmor opinions of this Office, the language of section 881(d) as
viewed bK itselfand as examined in the context of section 881, the other provi-
sions of the Controlled Substances Act, and Reorganization Plan No, 2 of 1973,
After another thorough review of these laws and their Ie%lslatlve histories, we
believe that Congress intended the Attorney General to be the sole administrator
of section 881 and the other enforcement provisions of the Controlled Substances
Act. In addition, nothln%supports Customs’ claim of independent forfeiture au-
thority under section 881. _ _

This is not to sa?/, of course, that Customs can never make seizures or forfeit
Properté pursuant fo section 881. As we concluded in a prior opinion, 3 the At-
orney General in all likelihood has the authority under 21 U.S.C. 88 873(b) and
965 t0 provide Customs agents with substantive I%gal authority to assist the DEA
in the enforcement of title 21 drug offenses, including the undertaking of law en-
forcement functions that Customs agents are not normally empowered'to f)erform
but which DEA agents are authorized to perform in executing the Controlled Sub-
stances Act.40 We must emphasize, however, that absent any such %rant of au-
thority from the Attorney General, Customs would be operating without statu-
tory authority to enforce title 21 drug offenses. Moreover, as we have cautioned
in the past, DEA would be well-advised to exercise particular caution not to Per-
mit Customs officials to undertake independent, unsupervised enforcement re-
sponsibilities where a successful court challenge would seriously jeopardize a
prosecutiond o

Although our opinion is not intended to have retrospective impact, our con-
clusion that Customs does not have independent authority under 2 U.S.C. § 881
necessarily raises questions about the legality of any seizures and forfeitures al-
ready conducted by Customs under that section without a proper designation from
the Attorney Genéral or his designee. A comprehensive analysis of that issue is

38 We discuss the Department of Justice Assets Forfeiture Fund and the Customs Forfeiture Fund in more de-
tail below, when we address the question of which fund should be the depository of proceeds from forfeiture un-
der section 881.

390lson Memo, supra note 2, at 5-9.

4021 US.C. §873(b) provides m pertinent part that “when requested by the Attorney General, it shall be the
duty of any agency or Instrumentality of the Federal Government to furnish assistance, including technical advice,
to him for canying out his functions under this subchapter ” See also 21 U.S.C. § 965, which adopts the authonty
of section 873 by reference.

41 Olson Memo, supra note 2, at 9-10. For example, we noted that the Economy Act, 31 U.S.C. § 1535, might
prohibit Customs from exercising law enforcement services for DEA to the extent that Customs agents are not gen-
erally authorized to perform those services under their own substantive authorizing statute. Id. at 8.
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beyond the scope of this memorandum. For the reasons discussed below, how-
ever, we believe that those seizures and forfeitures may be upheld under a the-
oryrof common law seizure authority. _ _

he courts have long re,co%;nlzed,that the United States may “adopt” seizures
that have been made by private parties or other law enforcement agenC|es.42 The
United States Supreme Court articulated this_principle in Dodge v. United
States,43in which it stated that “anyone may seize anz/ property for a forfeiture
to the Government, and that if the Government adopts the act and proceeds to en-
force the forfeiture by legal Process, this_is of no less validity than when the
seizure is bPl authority originally given.”44 The Dodge Court based its hoIdln? on
the rationale that the owner of the seized property suffers nothing as a resuft of
an unauthorized seizure that he would not have suffered if the seizure had been
authorized, as the seizure, however effected, brmgzs the res within the power of
the court, “which is an end that the law seeks to attain, and justice to the owner
IS a5 safe in the one case as inthe other 5~ _

The reasoning, of the Dod%_e Court reqardlnq seizures makes sense given the
nature of a forfeiture proceeding. A civil forfeiture action under section 881 is
an action in rem, brou?_ht against the property itself rather than the wrongdoer,
and based on the Ie?a] iction that the property itselfis gthY. Just as in the case
of a seizure, the forfeiture laws can be said to'seek to,brlnﬁ he object within the
power of the court. Thus, the Dodge Court’s conclusion that it makes no differ-
ence to the owner who brought his property into the court’sjurisdiction is as ap-
plicable in a forfeiture action as it is in the case of a seizure.

The holding in Dodge with respect to adoptive seizures is still followed today,
even in cases Involving section 831 forfeiture actions.46 We must caution, how-
ever, that our preliminary view that common law authority may be used to jus-

42 See, e g, United States v. One Ford Coupe Automobile, 272 U.S. 321, 325 (1926); Kieffer v United States,
550 F. Supp. 101, 103 (E.D. Mich. 1982).

43272°U.S. 530 (1926). Dodge involved a proceeding to forfeit a boat for violation of the National Prohibition
Act, the initial seizure of which was made by state officers who were not authorized to make the seizure under the
Act. See also United States v One Ford Coupe Automobile, 272 U.S. at 325 (adoption of seizure by United States
for forfeiture permissible even when seizing party lacked authonty to make seizure).

ilé%odge v. United States, 272 U.S. at 532.

46 See, e g, United States v. One 1977 Mercedes Benz, 708 F.2d 444, 450 (9th Cir. 1983) (in forfeiture action
against automobile allegedlr used to transport narcotics, jurisdiction of the court was secured by the fact that the
res was in the possession of the party authonzed to seize when the action was filed), cert, denied, 464 U.S. 1071
(1984); Kieffer v United States, 550 F. Supp. 101, 103 (E.D_Mich. 1982) (upholding section 881 forfeiture action
on basis that United States may “adopt” seizure by state officers who do not have seizure authority under section
881). In more recent years, however, courts have increasingly been asked to address the question expressly left open
in Dodge: whether the fact that the property was obtained as the result of a search and seizure deemed unlawful as
invading a person’s constitutional rights bars the forfeiture action or deprives the court ofjurisdiction to hear it. Al-
though the United States Supreme Court has held that evidence denved from a search which violated the Fourth
Amendment is inadmissible in a forfeiture proceeding. One 1958 Plymouth Sedan v Pennsylvania, 380 U.S. 693,
702 (1965), the general rule is that improper seizure does notgeopardize the government’s right to secure forfeiture
ifthe probable cause to seize the vehicle can be supported with untainted evidence. See, eﬁ.. United States v United
States Currency $31,828, 760 F.2d 228, 230-31 (8th Cir. 1985); United Stales v. "MONKEY", A Fishing Vessel,
725 F.2d 1007, 1012 (5th Cir. 1984); United States v. United States Currency Totaling $87279,546 F. Supp. 1120,
1126 (S.D. Ga. 1982).
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tify past seizures and forfeitures should not be read to suggest continued prospec-
tive reliance on that authority by Customs as the basis for future actions under
section 881 without appropriate DEA authorization,

1. Department of Justice and Customs Forfeiture Funds

We turn now to the second issue we have been asked to address: must the pro-
ceeds of forfeitures resulting from lawful Customs Service seizures be deposited
in the Customs Forfeiture Fund regardless of the statute under which the prop-
erty was forfeited and regardless ofwhether the property was forfeited by the De-
gartment of Justice? The Department of Justice Assets Forfeiture Fund and the

ustoms Forfeiture Fund were created to allow those agencies to finance certain
asE,ec,t,s of their respective forfeiture actions and other specified law enforcement
activities from the proceeds of forfeited assets. See 28 U.S.C. § 524(c)(1) &De-
Partment of Justice Assets Forfeiture FundL; 19 U.S.C. § 1613p (Customs For-
eiture Fund). Congress provided that both the Justice and Customs Funds would
receive amounts from the forfeiture of proper%y under any law enforced or ad-
?Hnéi%et;?d)b )the respective agencies. See 28 U.S.C. §524(c)(4); 19 U.S.C.

a), (C). . ,

~ As we have discussed above,47 28 U.S.C. § 52_4(c2(103 defines what Froperty
is forfeited “pursuant to a law enforced or administere b¥ the Department of
Justice” for purposes of determining whether the proceeds from the sale of par-
ticular forfeited propert}(, are to be deposited in the DePartment of Justice Assets
Forfeiture Fund. The definition includes any property forfeited under three spec-
ified forfeiture prpceedln%s,48“except to the extent that the seizure was effected
by a Customs officer or that custody was maintained by the Customs Service in
which case the provisions ofsection 613A ofthe TariffAct 0f1930 (19 U.S.C. §
1613a) shall aﬁply” (emphasis added). The Customs Forfeiture Fund provisions
referenced in tne clause of section 524(c)(10) underscored above provide in part
that the Fund shall be the depository for “all groceeds from forfeiture under any
law enforced or administered bK the United States Customs Service."49

_Customs takes the position that the lanquage of 28 U.S.C. § 524(c)(L0) pro-
vides that the proceeds of forfeiture (even those conducted by the Department of
Justice under section 881) arising from any Customs seizuré be deposited in the
Customs Forfeiture Fund, which is codified at 19 U.S.C. § 16130.50 DEA dis-
agrees with that interpretation, mamtalnlnﬁ that the clause “refers only to non-
drug-related seizures and forfeitures lawfu 3/ performed by Customs pursuant to
[c]ustoms laws"51and that section 881 (g) indicates that the Attorney General can-

47 See supra pp. 277-78.

48 The three proceedings specified insection 524(c)( 10) are: (1) any criminal forfeiture proceeding; (2) any civil
judicial forfeiture proceeding; and (3) any civil administrative forfeiture proceeding conducted by the Department
of Justice. 28 U.S.C. § 524(c)(10)(A)-(C)

4919U.S C § 1613b(c). See also infra note 53.

50 Lane Memo, supra note 2, at 7

5 Hoffman Memo, supra note 2, at 10
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not deposit maneys or proceeds from a forfeiture conducted by the Department
under section 881 in any fund other than the Department of Justice Assets For-
feiture Fund.52 For the reasons set forth below, we conclude that although the
question is not entirely free from doubt, under the most reasonable interpretation
0f28USC. § 524(0&(10), cash or proceeds of property forfeited as a result of a
seizure made b}/ the Customs Service pursuant to a law"administered or enforced
%yCustoms IS 10 be deposited in the Customs Forfeiture Fund rather than in the

eFartment of Justice Assets Forfeiture Fund, even though the groperty ulti-
mately wasforfeited by the Department of Justice under section 881.
Section 524(c)((110), standln(_i along, is unamblguqus: the proceeds from for-
feitures conducted pursuant to laws enforced or administered by the Department
of Justice are to be placed in the DePartmenI of Justice Assets Forfeiture Fund
unless the property was seized or custody maintained by the Customs Service, in
which case the proceeds from the forfeiture are to be placed in the Customs For-
feiture Fund. Under section 524Ec)(10), it appears that Customs may receive the
Froceeds from the forfeiture of the property it seizes even if it has'no authority
0 forfeit that property. In addition, the clause applies to any seizure made by
Customs, notjust to nondrug-related seizures. ~— =

When, however, section 524(c)(10) is read in conjunction with 19 U.S.C.
§ 1613, to which it makes specific reference, the.me_anm%ofthe exception clause
IS not entlre_lg Clear. Section 1613%%? establishing the Customs Forfeiture
Fund,3 ﬁm\” Jes, as amended by the 1988 Drug Act, that the Fund “shall be avail-
able to the United States Customs Service, subject to appropriation, with respect
to seizures and forfeitures by the United States Customs Service and the United
States Coast Guard under any law enforced or administered by those agencies.”
Similarly, section 1613b(c) #)rowdes for deposit in the fund of “all proceeds from
forfeiture under any law enforced or administered by the United States Customs
Service or the United States Coast Guard.”

We believe that the final clause of 28 U.S.C. § 524(c)(10) clearly govems

Rid

5 Asa preliminary matter, we note that the reference to the Customs Forfeiture Fund provisions in the final
clause of section 524(c)(10) specifically refers to “the provisions of section 613A of the Tanff Act of 1930 (19
U.S.C. § 1613a).” However, 19U.S.C. § 1613a, which was Rassed in 1984, Pub L. No. 98-473, 98 Stat. 2054, was
repealed in 1986, Pub L. No 99-514, 100 Stat. 2924—25. The fund was recreated in 1987, Pub. L. No. 100-71, tit.
1,101 Stat. 438, and presently is codified at 19 U.S.C. § 1613b. Neither section 524(c)(10) nor its predecessor pro-
vision, section 524(c§(8), was ever amended to reflect these changes and, as a result, section 524(c)(10) now refers
to a Customs Forfeiture Fund that is no longer m existence Thus, under a literal reading, the exception clause in
section 524(0)5110) has no force and does not govern any deposits into the current Customs Forfeiture Fund.

AIthoug in such cases no construction can ever be entirely free from doubt, Congress can be presumed not

to have intended an absurd result. Rather, it can fairly be concluded that Congress intended to incorporate an ac-
curate reference to the Customs Forfeiture Fund provision in 28 U S.C. § 524(c)(10). We believe this is true even
though Congress’ recreated Customs Forfeiture Fund is not codified at 19 U.S.C. § 1613a, as referenced in section
524(c)(10), but rather appears at section 1613b. See United SteelworkersofAm v. Weber, 443 U.S. 193,201 (1979),
(citing Holy Trinity Church v. United States, 143 U.S. 457,459 (1892)). We note further that although the amend-
ments to section 524 contained in the 1988 Drug Act perpetuate the miscitation to the Customs Forfeiture Fund,
thef1988 DrugdAct, in section 7364, correctly cites 19 U.S.C. § 1613b as the provision that codifies the Customs
Forfeiture Fund.
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those cases in which Customs has explicit forfeiture authority but the Justice
Department, by law, must play a role in the forfeiture of property seized by Cus-
toms. For example, the Department of Justice, through the United States At-
torneys, must handle certain civil judicial forfeiture proceedings in federal court
of property sgized by Customs under the customs laws.4 Thus, there is an over-
Iaﬁ in the definitions of “those laws enforced or administered’ b}/, Customs and
“those laws enforced or administered” by the Department of Justice because in
certain instances Customs has authority over the seizures and the Department
of Justice has authority over the forféitures, The exception clause in section
5,24(0)b(10) addresses the question of which fund should be used in such situa-
tions by providing that when a Customs officer seizes property or maintains
custody of Froperiy under the customs laws, the proceeds of that forfeiture
should"be placed in the Customs Forfeiture Fund, regardless of whether Cus-
toms conducted the forfeiture. . ,
_ The more difficult question is whether the final clause also pertains to cases
in which Customs has seized property pursuant to the laws it enforces, but where
,the,p,rolperty is forfeited bgthe epartment of Justice, either administratively or
judicially, inder 21 U.S.C. § 881 or another forfeiture statute under which Cus-
toms has no forfeiture authority. As section 1613b(c) refers only toforfeitures
under “any law enforced oradministered” by Customs, it can be argued that Con-
gress intended that the Customs Forfeiture Fund be the depository only for pro-
ceeds from ?roperty that actually was forfeited under the customs laws. In light
of our conclusion above that only the Department of Justice has independent
statutory authority to seize and forfeit propert¥] under 21 U.S.C. § 881, such an
interpretation necessarily would require that the proceeds from all section 881
forfeitures be placed in the Department of Justice Assets Forfeiture Fund. How-
ever, we believe that mtergretatlon would be contrary to the language of the ex-
ception clause in section 24(cf)(10), since it wouldprevent Customs from re-
celving proceeds from the forferture of Property that it had seized under the
customs laws. Accordingly, we conclude that the proceeds of property seized or
held in custody by Customs under the customs laws must be placed in the Cus-
toms Forfeiture Fund even thou?h the property was forfeited by the Department
of Justice under 21 US.C. 8881, _ , , o
Our interpretation of the exception clause is consistent with Reorganization
Plan No. 2 of 1973, which reflects legislative and executive branch recoglnltlon
of Customs’ traditional law enforcement role at the border. As we have already
discussed above, in Reorganization Plan No. 2 of 1973 Conﬁr_ess |eft undisturbed
Customs’ authority under the customs laws to perform all intelligence, inves-
tigative and law enforcement functions to the extent that they relate to searches
and seizures of drugs at regular inspection locations at ports of entry or the bor-

5 Customs must refer civil forfeiture cases to the United States Attorney (L) when the property seized exceeds
$100,000 in value and is not an illegally imported item or a conveyance used to transport a controlled substance,
or (2) when a claim and cost bond has been filed for the property in an administrative forfeiture proceeding See 19
U.S.C 8§ 1607, 1608, 1610.

282



der. Thus, Customs has retained search and seizure authority with respect to il-
legal drugs and related evidence encountered by Customs in'the course of its en-
forcement responsibilities under the customs faws. In |I%ht of Congress” intent
that Customs maintain those particular aspects of its traditional law enforcement
role at the border, it is reasonable to interpret the words “seizure” and “custody”
in section 52_4(c2_(10?3t0 refer to the functions that Customs expressly retained un-
der Reorganization Plan No. 2 of 1973, that is, search and seizure authority un-
der the customs laws. % -

Moreover, to interpret the phrase “any law enforced or administered by the
United States Customs Service” to include statutes under which Customs has ei-
ther seizure or forfeiture authority, but not necessarily both, is consistent with the
fact that seizure and forfeiture are separate and distinct law enforcement tools.%
Thus, statutes under which Customs only has seizure authority cIearIY fall within
the definition of “any law enforced or administered by the United States Customs
Service.” If Customs has neither seizure nor forfeiture authority, however, as we
conclude it does not under section 881, the proceeds from seizures and forfei-
tures premised on that statute alone are to be deposited in the Department of Jus-
tice Assets Forfeiture Fund. This is true even if Customs has been properly des-
|?nated by the Attorney General or his designee to exercise authority under that
statute. Of course, the Attorney General has discretion to award the property to
Customs in such joint enforcement efforts.57

One other point is worth mentioning. Section 881(e)(1), as amended by the
1988 Drug Act, Prowdes that when property is forfeited under the Controlled
Substances Act, the Attorney General has five options with respect to disposi-
tion of that propert%/_: he may (1) retain the property for official use or transfer the
custod¥ or ownership of the Frope_rty to any federal a?ency,lor any state or local
law entorcement agency that participated directly in the Seizure Or forfeiture;8
(Zf) sell the property; (3Yrequ_|re the General Services Administration to dispose
of the property; (4{ forward it to DEA for disposition; or (5) under certain cir-
cumstances, transfer forfeited Fersonal property or the proceeds of the sale of for-
feited personal or real Bropery to any foreign country that participated in the
seizure or forfeiture. Pursuant to 2 U.S.C. § 881&%(2%(8%, the provisions of
the Department of Justice Forfeiture Fund in 28 U. 524(c) only apply to
forfeitures under the Controlled Substances Act in the event of a cashseizure or

5% This interpretation of the final clause in section 524(c)(10) also is consistent with the legislative historg of
the funds, which reflects Congress’ understanding that Customs has a role to play m drug enforcement efforts. See.
eqg, S.Rep No. 225, 98th Cong., 1st Sess. 217-18 (1983).

5 Most of the seizure and forfeiture provisions used by Customs in drug-related cases are contained in the part
of the Tanff Act of 1930 entitled “Enforcement Provisions.” See, e.g., 19 U.S C §§ 1590, 1595, 1595a.

57 See infra note 61.

58 As amended by the 1988 Drug Act, section 881(e)(3) requires the Attorner General to assure that anY prop-
erty transferred to a state or local law enforcement agency under this provision of section 881 (e)( 1) has a value that
bears a “reasonable relationship to the degree of direct participation” by the agency, and, for fiscal years beginning
after September 30, 1989, that the transfer is not undertaken in order to circumvent any prohibition on forfeitures,
or limitations on the use of forfeited property, under state law.

3921 U.S C. §881(e)(I)(A)-(E)
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the Attorney General’s exercise of his option under 21 U.S.C. § 8,81(e)£\12(B) 0
sell the forfeited property.@Thus, section 524$c)(10) does not limit the Attorney
General’s authority under section 881(e) to retain, sell, or transfer Froperty for-
feited under section 881, and was intended to apply only to the Attorney Gen-
eral’s authority over the treatment of forfeited property which could ultimately
be deposited (as cash) in the Department of Justice Assets Forfeiture Fund. Thus,
Customs may receive the proceeds from property seized by Customs under the
customs laws and forfeitea by the Department of Justice under section 881 onl
if the Attorney General does not first exercise his options under section 881(¢
to retain the property for official use, transfer the E]piroperty, or otherwise dispose
of the forfeited property under section 881(e)(1). ,

Itis important to nofe, moreover, that even it proceeds from section 881 for-
feitures are to be deEosned in the Customs Forfeiture Fund in accordance with
28 U.S.C. § 524(c)( 0%, the De_Fartment of Justice first can collect costs for all
property expenses of the forfeiture proceeding and sale
maintenance and court costs. Section 881,(e)(2%(B&prowdes that, unless the for-
feiture was conducted by the Postal Service, the Attorney General shall deposit
in accordance with 28 U.S.C. § 524(c) all cash and proceeds remaining after pay-
ment of such expenses.®2

nd sale, including expenses of

Conclusion

We conclude_that Customs does not have independent authority to make
seizures or forfeitures pursuantto 21 U.S.C. § 881. Accorquly, Customs agents
should make seizures and forfeit property pursuant to that section only when they
do $o under the supervision of the DEA and bﬁ direct or derivative designation
of the Attorney General. We further conclude t atPrppert forfeited aftera Cus-
toms seizure iS to be deposited in the Customs Forfeiture Fund when the seizure

6021 US.C.§ 881(e)(2)ﬁB), as amended by the 1988 Drug Act, provides*
The Attorney General shall forward to the Treasurer of the United States for deposit in accordance
with section 524(c) of title 28, any amounts of such moneys and proceeds remaining after payment of
the expenses provided in subparagraph (A), except that, with respect to forfeitures conducted by the
Postal Service, the Postal Service shall deposit in the Postal Service Fund, under secuon 2003(b)(7)
oftitle 39, United States Code, such moneys and proceeds.
Subparagraph (A), in turn, only applies to moneys forfeited under this title and sales conducted under section
881(e)(1)(B).
fs(l)(gf)c(ou)rse, under 21 U.S.C. §881(e)(1)(A), as amended by the 1988 Drug Act, the Attorney Genefal has ex-
plicit authority to transfer the custody or ownership of any forfeited property to any federal agency, or to any state
or local agency that participated directly in the seizure or forfeiture, pursuant to section 616 of the Tariff Act of
1930, ch. 497, 46 Stat. 590 (1930) (codified as amended at 19 U.S.C. §§ 1202-1677). Thus, where a Customs of-
ficer has been working in cooperation with DEA in ajoint investigation, or has been working under designation by
the Attorney General, and property is seized and forfeited by the Department of Justice under section 881, it is
within the Attorney General’s discretionary authority to transfer that tangible property to the Customs Service
62 Moreover, 19 U.S.C. § 1524 requires that reimbursable charges paid out of “any appropriation” for collect-
ing Customs revenue shall be refunded.
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was made by the Customs Service under the customs laws, even though the ,roF-
erty ultlmateIY was forfeited by the Department of Justice, either administratively
or In a federal district court proceeding.63

Douglas W. Kmiec
Assistant Attorney General
Office ofLegal Counsel

63 Thus, to return to one of the practical examples mentioned above, Customs may lawfully stop and search a
vessel pursuantto 19 U.S.C. § 1581(a), find illegal drugs on board and seize the vessel under 19 U.S.C. § 1581(e).
According to Reorganization Flan No. 2 of 1973, Customs must turn over to DEA the drugs and any related evi-
dence, that is, the boat. DEA or the United States Attorney may then forfeit the boat under 21 U.S.C. § 881 or al-
low Customs to forfeit the boat under the smug%ling laws. 1fthe boat is forfeited under section 881, the Attorney
General may retain the boat for official use, sell the boat or transfer it to the Customs Service. 21 U S.C. §881(e)(1).
Ifthe Attorney General decides to sell the boat pursuant to section 881 (e)( 1)(B), the proceeds of sale remaining af-
ter payment of property management expenses to the Justice Department are to be transferred to the Customs For-
feiture Fund inaccordance with 28 U.S.C. §524(c)(10) because Customs made the lawful seizure of the property.
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Applicability of APpointment Provisions of the Anti-Drug Abuse
Act of 1988 to Incumbent Officeholders

Provisions of the Anti-Drug Abuse Act of 1988 requiring[ appointment by the President with the ad-
vice and consent of the Senate for certain positions within the Department of Justice do not affect
the tenure of incumbent officeholders who were appointed by the Attorney General.

December 12, 1988

Memorandum Opinion for the Assistant Attorney General
for Administration

Introduction and Summary

This memorandum resPonds to your request of November 30, 1988, for the
opinion of this Office on the effect of provisions in the Anti-Drug Abuse Act of
1988 %“Act”) requiring appointment by the President with the advice and con-
sent ot the Senate for certain positions within the De?artment of Justice.1Specif-
ically, you would like our opinion on the effect of the new advice and consent
requirement on those persons currently holding those positions under appoint-
ments from the Attorney General. For the reasons set forth in this memorandum,
we believe that the tenure of the incumbent officeholders is unaffected by this
legislation. Com{;ress has not indicated an intention to appl?/ the advice and con-
sent requirements retroactively to the officers currently holding the affected po-
sitions. Moreover, we believe that any attempt by Congress to, In effect, remove
an executive officer by the retroactive application of new requirements for ap-
pointment would be unconstitutional. _ .
While we thus are confident that as a matter of law these incumbent office-
holders have full authority to act, we recognize that this authority may be chal-
lenged. In order to avoid any risk that !|t|%at|on would cast doubt'on the validity
of an%/ action taken by incumbent officeholders, you may wish to recommend
that the Attorney Gerieral issue a conditional designation of the incumbent of-
ficeholders as acting officials—a designation that would be employed only in the
event that a_vacancY were determined to exist in ajudicial proceeding adverse to
our conclusion. In this manner the Department would both preserve its position

1 The affected positions are the Director of the Bureau of Justice Assistance, the Director of the Office for Vic-
tims of Crime, and the Director of the United States Marshals Service.
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that the incumbent officeholders continue to occupy their offices and yet validate
their actions in the unlikely event a court disagrees with this position.

Analysis

As part of the Anti-Drug Abuse Act, Congress changed the method of ap-
pointment of three officers of the Department of Justice. These officers, the Di-
rector of the Bureau of Justice Assistance, the Director of the Office for Victims
of Crime, and the Director of the United States Marshals Service, previously were
appointed by the Attorney General. Under sections 6071, 7123, and 7608 of the
Act respectively these officers are to be appomted b% the President, by and with
the advice and consent of the Senate.2 Although each of the provisions purports
to “establish” an office, in point of fact the offices already exist either by explicit
statutorg enactment or by a delegation from the Attorney General purstiant to 28
U.S.C. 8510 and these provisions do not in any way purport to change the func-
tions of these offices. Moreover, neither the Ianguage nor legislative history of
these provisions suggests that Congress intended to abolish the exwth offices
and instantaneously replace them with “new” offices b.earm%the same fitles and
performing the same unchons.3AccordmgI¥,_ we believe that these provisions
are not to be construed to effect a removal of incumbent officeholders and thus
that the new advice and consent requirements do not apply retroactively to these
officials, but only to their successors. .

_ Moreover, a construction of the provisions that would effect a removal of the
incumbent officeholders would raise the most serious constitutional questions.
The DePartment has consistently maintained that Congress cannot terminate the
terms of incumbent officeholders. Se,e,e.?., Letter for Senator William V. Roth,
Jr., from Robert A. McConnell, Assistant Attorney General, Office of Legisla-
tive Affairs (June 20, 19,84?1 (legislation that would have required the reconfir-
mation of incumbent officenolders upon the election of a President was uncon-
stitutional); Letter for David A. Stockman, Director, Office of Management and
Budget, from Robert A. McConnell, Assistant Attorney General, Office of Leg-
islative Affairs (June 27,1983) (legislation terminating terms of certain directors

2Section 6091 ofthe Anti-Drag Abuse Act of 1988,134 Cong. Rec. 33,194 (1988), amends 42 U.S C. § 3741(h),
which provided for the appointment of the Director of the Bureau of Justice Assistance by the Attorney General,
by requiring that the Director “be appointed by the President, bx and with the advice and consent of the Senate.”
Section 7123 ofthe Act, 134 Cong. Rec. 33,307 (1988), establishes within the Department of Justice an Office for
Victims of Cnme, to be headed by a Director “who shall be appointed by the President, by and with the advice and
consent of the Senate.” Section 7608 of the Act, 134 Cong Rec. 33,251 (1988), establishes the United States Mar-
shals Service as a bureau within the Department of Justice. The Marshals Service is to be headed by a Director,
“who shall be apgointed by the President, by and with the advice and consent of the Senate.”

3The only reference in the legislative history to Congress’ intent regarding these provisions concerns the Di-
rector of the United States Marshals Service. A section-by-section analysis of the U.S Marshals Service Act of
1988, which eventually became section 7608 of the Anti-Drug Abuse Act of 1988, indicates that appointment of
the Director was made subject to the advice and consent of the Senate because it was “consistent with the similar
status accorded Assistant Attorneys General and heads of other major Department of Justice divisions.” 134 Cong.
Rec. 27,422 (1988). In addition, it was thought anomalous to have “an Attorney General appointee supervising the
activities of 93 Presidentially appointed Marshals.” Id
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of Export Import Bank was unconstitutional). In particular, the Department has
indicated that the retroactive application of an advice and consent requirement
to an incumbent officeholder would unconstitutionally effect removal of that of-
ficer. See Memorandum for Fred F. Fielding, Counisel to the President, from
Theodore B. Olson, Assistant Attorney General, Office of Legal Counsel (Nov.
24,1982): Letter for Representative Cfiet Holifield from Joseph T. Sneed, Deputy
Attorney General (Mar. 5,1973). Indeed President Nixon vetoed legislation that
would Have applied a new advice and consent requirement to the incumbent Di-
rector and Deputy Director of the Office of Mana?ement and Budget on the
ground such retroactive application would amount fo a “forced removal by an
unconstitutional procedure.” Veto Message of May 18, 1973, Pub. Papers of
Richard Nixon 539 (1973). , . o .

We agree with this precedent and believe that retroactive application of Antj-
Drug Abuse Act’s advice and consent requirements would unconstltutlonallr ef-
fecta Congressional removal of officers ofthe United States who had been validl
a%)omted by the Attornez General. Myers v. United States, 272 U.S. 52, 1
(1926), makes clear that the removal of officers of the United States prior to the
expiration of their terms is vested exclusively in the President or in subordinate
executive branch officials acting under his supervision. Indeed, the square hold-
mg,ofBowsherv.,Synar, 478 U.S. 714 (1986), is that Congress cannot remove
officers of the United States by means other than impeachment.4 Unless and un-
til Congress chooses to invoke its impeachment power, it cannot interfere with
the tenure of a validly-appointed executive officer5

Itis, ofcourse, acardinal principle of statutory construction that statutes should
be construed, if possible, so as to avoid constitutional ﬂuestlons. Association of
Machinists v. Street, 367 U.S, 740,749 (1961); Ashwander v, TVA, 297 U.S. 288,
347 (1936). In the absence of any indication of a legislative intent to apply these
provisions retroactively, and mindful of the serious constitutional objections that
would be raised by a contrary reading, we conclude that the advice and consent
provisions have prospective effect only and thus do not apply to the incumbent
officeholders. . _ . .

AIthou?h we have full confidence in the foregoing analysis, we note also that
the de facto officer doctrine, as least as traditionally understood, would place the
acts of these officers beyond legal challenge regardless of defects in their titles.

4Congress can, of course, enact legislation permanently abolishing an office, in which case the incumbent would
no longer have a position to occupy.

5The fact that two of these offices (the Director of the United States Marshals Service and the Director of the
Office for Victims of Crime) were created by order of the Attorney General rather than by specific statutory en-
actment does not change our analysis. See Att’y Gen. Order No. 516-73, 38 Fed. Reg. 12,917 (1973); Att’y Gen.
Order No. 1079-84. Congress has by statute vested the Attorney General with the authonty to take certain mea-
sures, including the creation of inferior offices within the Department of Justice, to carry out the functions of his
office. 28 U.S.C. § 510. Congress has now chosen to give these offices a more explicit statutory basis. The fact re-
mains, however, that these offices were ongmally created pursuant to statutory authority Moreover, Congress has
not changed the functions of these offices* the Director of the United States Marshals Service and the Director of
the Office for the Victims of Crime, have essentially the same tasks as they had before the enactment of the Anti-
Drag Abuse Act Accordingly, these offices are analytically indistinguishable, for Eurposes of the retroactive ap-
plication of the advice and consent requirement, from any office created explicitly by statute.
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The courts have traditionally held that “[a] person actually performing the duties
of an office under color of fitle is an officer de facto, and'his acts as such officer
are valid so far as the public or third parties who have an interest in them are con-
cerned.”National Ass’n of Greeting Card Publishers v. United States Postal Ser-
vice, 569 F.2d 570, 579 (D.C. Cir. 1976) équptln United States ex rel. Doss v.
Lindsley, 148 F.2d 22,23 (7th Clr.é cert, denied, 325 U.S. 858 (1945)), vacated
and remanded on other grounds, 434 U.S. 884 (1977). There is doubt, however,
about the continued viability of the traditional understanding of the doctring, at
least in_the D.C. Circuit, as a result of Judge Wright's opinion in Andrade V.
Lauer, 729 F.2d 1475 (D.C. Cir. 1984). There the court permitted a challenge to
the acts of allegedly |mProperIy appointed officers, holding that the purpose of
the de facto officer doctring (which the court identified as avoidance of whole-
sale invalidation of past actions through collateral attacks by third parties) could
be served by requiring the E|aln_tlff _(131 to bring his suit at or around the time that
the challenged government action is taken, and iZ)hto F[ove that the agency or
department involved has had reasonable notice of the claimed defect in the offi-
cer'stitle, 1d. at 1496-97, 1499, S

Accordingly, inthe event that our legal analysis is rejected the D(ﬁ)artment can
no Iongier absolutely rely on the de facto officer doctrine to preclude legal chal-
lenges 1o actions taken by these officials. Although we believe the risk that acourt
would reject our analysis is slight, it may be determined that even this level of
risk is unacceptable. In that event we recommend that the Attorney General, pur-
suant to his authority under 28 U.S.C. § 510, also designate the incumbent of-
ficeholders as acting officers. Because of our conclusion that the tenure of these
incumbents has not'been (and could not be) disturbed by the Anti-Drug Abuse
Act, we stress that anfy designation of acting officer should be made conditional
bmon the existence of a vacancy in that office as determined by a final court or-

er,

Conclusion

We conclude that the Anti-Drug Abuse Act of 1988 does not affect the tenure
of the incumbent directors of the Marshals Service, the Bureau of Justice Assis-
tance, and the Office for Victims of Crime and that these officeholders continue
to have full authority to take any action necessary to fulfill their duties. We be-
lieve, however, that the Attorney General may wish to consider issuing a condi-
tional designation of the incumbents as acting officers in the unlikely event that
afffl_nallcourt order determines that the Anti-Drug Abuse Act has removed these
officials.

Douglas W. Kmiec
Assistant Attorney General
Office of Legal Counsel
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Maintaining Essential Services in the District of Columbia in the
Event Appropriations Cease

When the District of Columbia is otherwise prohibited by law from spending its appropriation, the
District’s Mayor is authorized under the Antideficiency Act to expend moneys necessary to main-
tain_ government services bearing a reasonable relationship to the safety of human life or the pro-
tection of property.

Under %rpvisions ofthe District of Columbia Home Rule Act, the President has authonty to employ
the District of Columbia Metropolitan Police Force for purposes he deems necessary and appro-
priate where he has declared the existence of emergency conditions.

The President has inherent constitutional authorit{y to use troops or police to preserve such order in
the District of Columbia as may be necessary fo protect federal property and functions.

December 15, 1988

Memorandum Opinion for the Deputy Attorney General

|. Introduction and Summary

This memorandum responds to your request of November 30,1988, for advice
of this Office concerning the mariner in which essential services may be main-
tained in the District of Columbia in the event that the District is prohibited from
expending its appr%pnat_lon. In particular, You_ are concerned that the failure of
the Council of the District of Columbia to fulfill the requirements of the “Arm-
strong Amendment” to the most recent act of Congress aggroprlatm moneg for
the District of Columbig, Pub. L. No. 100-462, § 145, 102 Stat. 2269, 2269-14
E1988) may “have the effect of grohlbltln the expenditure of appropriated funds

y the District after December 31, 1988.” In that event, you have asked us to ad-
VISe you “about the MaKor’s authority to continue essential services under the
Antideficiency Act or other relevant sfatutes.” You have also asked us to address
the issue of the President’s authority in such circumstances. o

We conclude that in the event the District i prohibited from spending its ap-
propriation, the Mayor will be able to maintain services that bear a reasonable
relationship to the safety of human life or the protection of property. We further
believe that should the President declare an emergienc he would also have ex-
press statutogl authority to empIQY_ the Metropolitan Police Force as he deems
necessary an approPrlate. In addition, we conclude the President has the inher-
ent constitutional authority to protect federal property and functions.
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1. Analysis
A. Appropriationsfor the District of Columbia

The annual budgets for the District of Columbia are proposed by the Mayor to
the City Council. District of Columbia Self-Government and Governmental Re-
orqlanlzatlon Act, Pub. L. No. 93-198, § 446, 87 Stat. 774 (1973) (“D.C. Home
Rule Act”). If adopted, a budget is then sent by the Mayor to the President for
submission to Congress. Id. The most recent appropriations bill for the District
of Columbia establishes the following condition precedent to the expenditure of
any funds by the D.C. government;

(b) None of the funds appropriated bg this Act shall be obligated
or expended after December 31, 1988, if on that date the District
of Columbia has not adopted subsection (c) of this section.

§ 145, 102 Stat. at 2269-14 (“Armstrong Amendment”).1

First, the “funds appropriated by this Act” applies to the “total budget of the
District of Columbia government, ' D.C. Home Rule Act § 603d(a), not just the
amounts contributed %the federal government, called the “federal payment.”
D.C. Home Rule Act §501.2All of these funds—the District’s total budget—are
subject to the foIIome prohibition: ,“{n]o amount may be obligated or expended
by any officer or employee of the District of Columbia government unless such
amount has been agproved by Act of Congress, and then only according to such
Act.” D.C. Home Rule Act §446. This language is substantially identical to the
?ener.al federal Antideficiency Act, which prohibits officers ofthe District of Co-
umbia government, among others, from “mak[ing] or authorizing] an expendi-
ture or 0 Il%atlon exceeding an amount available 1n an appropriation or fund for
the expenditure or obligation.” 3L US.C. § 1341&a)f1)£\A[i. In addition, the leg-
islative history of section 603 of the D.C. Home Rule Ac

1As set forth in section 145(c) of the Armstrong Amendment, the law the District of Columbia Council must
approve by December 31, 1988, to receive its appropriations provides:
(3) Notwithstanding any other provision of the laws of the District of Columbia, it shall not be an un-
lawful discriminatory practice In the District of Columbia for any educational institution that is affil-
iated with a religious organization or closely associated with the tenets of a religious organization to
deny, restrict, abridge, or condition —
(A) the use of any fund, service, facility, or benefit; or
(B) the granting of any endorsement, approval, or recognition, to any person or persons that are
organized for, orengaged in, promoting, encouraging, or condoning any homosexual act, lifestyle,
orientation, or belief
102 Stat. at 2269-14.
2 Section 603(a) provides, in pertinent part'
[Njothing In this Aci shall be construed as making any change in existing law, regulation, or hasic pro-
cedure and practice relating to the respective roles of the Congress, the President, the Federal Office
of Management and Budget, and the Comptroller General of the United Stales in the preparation, re-
view, submission, examination, authorization, and appropriation of the total budget of the District of
Columbia government
89 Stat. at 814 (emphasis added).

makes clear that it 1s
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intended to include “the standard anti-deficiency limitation now aRpllcabIe to the
District of Columbia under the Federal Budget and Accountm? ct, restated so
as to be applicable to the new city government. It requires all District officers
and employers, including the Mayor and the Council, not to spend or authorize
the expenditures of funds which would exceed available resources.” H.R. Rep.
No. 482, 93d Cong. 1st Sess. 38 (1973%. See also H.R. Conf, Rep. No. 703, 93d
Cong., ist Sess. 46 (1973). Thus, absent a specific authorization, no monies may
be spent by the District of Columbia government.3

B. The Antideficiency Act’s Exceptionfor Emergencies

As noted above, the Antideficiency Act P[ohibits officers and employees of
the United States Government and the District of Columbia government from
“makfing] or authorizing] an expenditure or oblg?atlon exceeding an amount
available in an apEroprlat[on or fund for the expenditure or obligation.” 3L U.S.C.
§ 1341Ea)(12,(A). Thus, it would appear that if the D.C. Council were to fail to
ass subsection (c) of the Armstrong Amendment by December 31, 1988,5 the
ayor of the District of Columbia would be in violation of the Antideficiency
Act'if he were to expend any monies other than those authorized by law to keep
open the D.C. government. .
~ The only monies that the Mayor may,sPend are those authorized b’Y an excep-
tion for emergencies. Section 1342 oftitle 31 of the U.S. Code, entitled “Limi-
tation on Voluntary Services,” prohibits:

a|n officer or emPonee of the United States Government or of
e District of Columbia government [from] accepting] volun-
tary services for either government or employ[ing] personal ser-
vices exceeding thatauthorized by law exceptfor emergencies in-
volving the safety ofhuman life or the protection ofproperty.

3L USC. §1342 (emphasis added)6 -
~ This Office has previously opined that this section prohihits “government of-
ficers and employees [from% involving] the government in contracts for em-

3We do not here refer, of course, to items for which Congress has separately authorized and appropriated monies.

4 Subsection (B) of section 1341 forbids any covered officer or employee from “involv[ingfeither government
in a contract or obligation for the payment of money before an appropriation is made unless authorized by law.” 31
U.S.C. § 1341(a)(1)(B).

5The constitutional validity of the Armstrong Amendment has recently been successfully challenged on First
Amendment grounds in district court here in Washington. See Judge Rebuffs Congress on D.C. Gay Rights, The
Washington Post, Dec. 14,1988, at AL This office has not examined the constitutional validity of the amendment.

6 Despite the absence of this exception from the antideficiency provision in the D.C. Code, we believe that the
exception in section 1342 applies tothe District of Columbia as well We base this conclusion on the language of
section 1342 itself, which states that it applies to “officers of the D.C. government.” Moreover, consistent with the
maxim of statutory construction that repeals by implication are not favored, see, e g, Morton v. Mancari, 417 U S
535 (1974), we think it best not to construe section 603(a) of the D.C. Home Rule Act as repealing the application
of section 1342 to the District of Columbia.
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plofyment, i.e., for compensated labor, except in emergency situations.” Author-
ityfor the Continuance of Government Functions During a Temporary Lapse in
?1%)1?)%&“0“’ 50p. O.L.C. 1, 8 (1981) (citing 30 Op. Att’y Gen. 129, 131

Thus, durmlg a lapse in appropriations, government may use unappropriated
funds to “employ personal services” for those activities bearing a “reasonable re-
|atI0nShlﬂ ... [{o] the safety of human life or the Prptectlon of property.” 1d. at
10. This has been thougiht td include, among other things, Iegal investigations by
the Federal Bureau of Tnvestigation, legal Services rendered by the Departmerit
of Agriculture in connection with state meat inspection programs and enforce-
mentof the Wholesome Meat Act of 1967, the investigation of aircraft accidents
b}/ the National Transportation Safety Board, and the protection and management
0 commo_dlt){ inventories by the Commodity Credlt,C,orﬁoratlon. d. m

Accordingly, the Antideficiency Act does not prohibit the expenditure of funds
by the Mayor of the D.C. government to employ personnel for the police and fire
departments, the inspection of bmldmgs, and all other activities hearing a “rea-
sonable relatlonshlp,po] the safety of human life or the protection of property.”
Id. a%_lo. We are hesitant to be any more specific in the absence of more concrate
questions.

(BJ. ThehPresident’s Authority to Maintain the Functioning of the Executive
ranc

In anticipation ofemer?encies, Con%ress has %r_anted to the President express
statutory authority to control and direct the Washington, D.C. police force. The
D.C. Home Rule ‘Act expressly provides that:

Notwithstanding any other provision of law, whenever the Presi-
dent of the United States determines that special conditions of an
emergency nature exist which require the use of the Metropolitan
Police force for Federal purposes, he may direct the Mayor to pro-
vide him, and the Mayor shall provide, Such services of the Met-
ropolitan Police forcé as the President may deem necessary and
appropriate.

D.C. Home Rule Act § 740@' The plain meaning of the phrase “notwithstand-
ing any provision of law to the contrary” convinces us that once the President de-

7Inadditional U.S.C. § 1515(b)(1)(B) provides, in relevant part:
[Aln official may make, and the head of an executive agencr may request, an apportionment. .. that
would indicate a necessity for a deficiency or supplemental appropriation only when the official or
agency head decides that the action is required because of . . an emergency involving the safety of
human life, the protection of property, or the immediate welfare of individuals when an appropriation
that would allow the United States Government to pay, or contribute to, amounts required to be paid
to individuals in specific amounts fixed by law or under formulas prescribed by law, is insufficient,
We have read this section as differing from section 1342 in small ways, but have said that “[any] distinction, how-
ever, is outweighed by the common practical effect of the two provisions.” 50p. O.L.C. at9n. 1L
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clares the existence of “special conditions of an emergency nature,” he has spe-
cific statutory authorization that overrides the Antideficiency Act. Thus, even if
the Magor détermines that PO|IC€ Frotectlon for federal property is not made nec-
essary by the exception to the Antideficiency Act for emergency circumstances,
%het,Premdent may, as a matter of statutory law, demand and receive police pro-
ection.

Moreover, we believe that the President has the inherent authority to take steps
to preserve such order in the District of Columbia as may be necessary to protect
the functlonmg_ofthe federal government. This Office has FrevmusIY, opined that
a necessary adjunct of the President’s power under Article 11, Section 3 of the
Constitution to “take Care that the Laws [are] faithfully executed” is the power
“to protect federal property and functions.” Memorandum for R. Kenl?éWebst,er,
Acting General Counsel, egar_tment of the Army, from William H. Rehnguist,
Assistant Attorney General, Office of Legal Counsel at 2 (Apr. 29 19713 “Rehn-
gmstMemo”) (cifing Corwin, The President; Office and Powers, 130-38 (1957)).

ee also Memorandum for Robert E. Jordan |11, General Counsel, Department
ofthe Army, from William H. Rehnquist, Assistant Attorney General, Office of
Le%al Counsel (May 11, 1970).
hese opinions relied prmmpallr onlinre Nea%le, 135 U.S. 1(1890). In that
case, the Supreme Court approved the appointment and actions ofa Marshal who
Was assu%ned to protect aJustice of the Supreme Court even in the absence of ex-
Bress sta utorY authority for that function. In doing so, the Court recognized the
road authority conferred on the President by the Constitution to protect the fed-
eral government. How far the President’s inherent authority extends beyond safe-
guardlng_ the physwa_l_safet)[/offede_ral property and employees is adlfflcultgues-
lon turning on Specific facts and circumstances. We have previously opined that
this power extends at least to “the use of troops [g_r .pollce! to protect the func-
tioning of the government by assuring the availability of tederal employees to
carry out their assigned duties and that troops may therefore be utilized to ﬁre-
vent traffic_obstructions designed to prevent the access of employees to their
agencies.” Rehnquist Memo at L

Douglas W. Kmiec
Assistant Attorney General
Office ofLegal Counsel
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