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§2B1.1 GUIDELINES MANUAL November 1, 2009

PART B - BASIC ECONOMIC OFFENSES

1. THEFT, EMBEZZLEMENT, RECEIPT OF STOLEN PROPERTY, PROPERTY
DESTRUCTION, AND OFFENSES INVOLVING FRAUD OR DECEIT

Introductory Commentary

These sections address basic forms of property offenses: theft, embezzlement, fraud, forgery,
counterfeiting (other than offenses involving altered or counterfeit bearer obligations of the United
States), insider trading, transactions in stolen goods, and simple property damage or destruction.
(Arson is dealt with separately in Chapter Two, Part K (Offenses Involving Public Safety)). These
guidelines apply to offenses prosecuted under a wide variety of federal statutes, as well as offenses
that arise under the Assimilative Crimes Act.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendment 303); November 1,
2001 (see Appendix C, amendment 617).

§2B1.1. Larceny, Embezzlement, and Other Forms of Theft; Offenses Involving Stolen
Property; Property Damage or Destruction; Fraud and Deceit; Forgery; Offenses
Involving Altered or Counterfeit Instruments Other than Counterfeit Bearer
Obligations of the United States

(a) Base Offense Level:

(1) 7, if (A) the defendant was convicted of an offense referenced to this
guideline; and (B) that offense of conviction has a statutory maximum
term of imprisonment of 20 years or more; or

2) 6, otherwise.

(b) Specific Offense Characteristics

(1) If the loss exceeded $5,000, increase the offense level as follows:

Loss (Apply the Greatest) Increase in Level
(A) $5,000 or less no increase
B More than $5,000 add 2

©) More than $10,000 add 4

(D) More than $30,000 add 6

(E) More than $70,000 add 8

® More than $120,000 add 10

(G) More than $200,000 add 12

(H) More than $400,000 add 14

4)) More than $1,000,000 add 16

@) More than $2,500,000 add 18
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2)

)

4)

)

(6)

(7

()

©)

(K)  More than $7,000,000 add 20
(L)  More than $20,000,000 add 22
(M)  More than $50,000,000 add 24
(N)  More than $100,000,000 add 26
(0O)  More than $200,000,000 add 28
(P)  More than $400,000,000 add 30.

(Apply the greatest) If the offense—

(A) (1) involved 10 or more victims; or (ii) was committed through
mass-marketing, increase by 2 levels;

(B) involved 50 or more victims, increase by 4 levels; or
©) involved 250 or more victims, increase by 6 levels.

If the offense involved a theft from the person of another, increase by 2
levels.

If the offense involved receiving stolen property, and the defendant was
aperson in the business of receiving and selling stolen property, increase
by 2 levels.

If the offense involved misappropriation of a trade secret and the
defendant knew or intended that the offense would benefit a foreign
government, foreign instrumentality, or foreign agent, increase by 2
levels.

If the offense involved theft of, damage to, destruction of, or trafficking
in, property from a national cemetery or veterans’ memorial, increase by
2 levels.

If (A) the defendant was convicted of an offense under 18 U.S.C. § 1037;
and (B) the offense involved obtaining electronic mail addresses through
improper means, increase by 2 levels.

If the offense involved (A) a misrepresentation that the defendant was
acting on behalf of a charitable, educational, religious, or political
organization, or a government agency; (B) a misrepresentation or other
fraudulent action during the course of a bankruptcy proceeding; (C) a
violation of any prior, specific judicial or administrative order,
injunction, decree, or process not addressed elsewhere in the guidelines;
or (D) a misrepresentation to a consumer in connection with obtaining,
providing, or furnishing financial assistance for an institution of higher
education, increase by 2 levels. If the resulting offense level is less than
level 10, increase to level 10.

If (A) the defendant relocated, or participated in relocating, a fraudulent
scheme to another jurisdiction to evade law enforcement or regulatory
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(10)

(11)

(12)

(13)

(14)

officials; (B) a substantial part of a fraudulent scheme was committed
from outside the United States; or (C) the offense otherwise involved
sophisticated means, increase by 2 levels. If the resulting offense level
1s less than level 12, increase to level 12.

If the offense involved (A) the possession or use of any (i) device-
making equipment, or (ii) authentication feature; (B) the production or
trafficking of any (i) unauthorized access device or counterfeit access
device, or (ii) authentication feature; or (C)(i) the unauthorized transfer
or use of any means of identification unlawfully to produce or obtain any
other means of identification, or (ii) the possession of 5 or more means
of identification that unlawfully were produced from, or obtained by the
use of, another means of identification, increase by 2 levels. If the
resulting offense level is less than level 12, increase to level 12.

If the offense involved conduct described in 18 U.S.C. § 1040, increase
by 2 levels. If the resulting offense level is less than level 12, increase
to level 12.

If the offense involved an organized scheme to steal or to receive stolen
(A) vehicles or vehicle parts; or (B) goods or chattels that are part of a
cargo shipment, increase by 2 levels. If the resulting offense level is less
than level 14, increase to level 14.

If the offense involved (A) the conscious or reckless risk of death or
serious bodily injury; or (B) possession of a dangerous weapon
(including a firearm) in connection with the offense, increase by 2 levels.
If the resulting offense level is less than level 14, increase to level 14.

(Apply the greater) If—

(A) the defendant derived more than $1,000,000 in gross receipts
from one or more financial institutions as a result of the offense,
increase by 2 levels; or

(B) the offense (i) substantially jeopardized the safety and
soundness of a financial institution; (ii) substantially endangered
the solvency or financial security of an organization that, at any
time during the offense, (I) was a publicly traded company; or
(I) had 1,000 or more employees; or (iii) substantially
endangered the solvency or financial security of 100 or more
victims, increase by 4 levels.

©) The cumulative adjustments from application of both
subsections (b)(2) and (b)(14)(B) shall not exceed 8 levels,

except as provided in subdivision (D).

(D) If the resulting offense level determined under subdivision (A)
or (B) is less than level 24, increase to level 24.
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(15)

(16)

(17)

If (A) the defendant was convicted of an offense under 18 U.S.C. § 1030,
and the offense involved an intent to obtain personal information, or (B)
the offense involved the unauthorized public dissemination of personal
information, increase by 2 levels.

(A) (Apply the greatest) If the defendant was convicted of an offense
under:

1) 18 U.S.C. § 1030, and the offense involved a computer
system used to maintain or operate a critical
infrastructure, or used by or for a government entity in
furtherance of the administration of justice, national
defense, or national security, increase by 2 levels.

(i1) 18 U.S.C. § 1030(a)(5)(A), increase by 4 levels.

@ii1)) 18 U.S.C. § 1030, and the offense caused a substantial
disruption of a critical infrastructure, increase by 6
levels.

(B) If subdivision (A)(iii) applies, and the offense level is less than
level 24, increase to level 24.

If the offense involved—

(A) a violation of securities law and, at the time of the offense, the
defendant was (i) an officer or a director of a publicly traded
company; (ii) a registered broker or dealer, or a person
associated with a broker or dealer; or (iii) an investment adviser,
or a person associated with an investment adviser; or

(B) a violation of commodities law and, at the time of the offense,
the defendant was (i) an officer or a director of a futures
commission merchant or an introducing broker; (ii) a
commodities trading advisor; or (ii1) a commodity pool operator,

increase by 4 levels.

(©) Cross References

(1)

If (A) a firearm, destructive device, explosive material, or controlled
substance was taken, or the taking of any such item was an object of the
offense; or (B) the stolen property received, transported, transferred,
transmitted, or possessed was a firearm, destructive device, explosive
material, or controlled substance, apply §2D1.1 (Unlawful
Manufacturing, Importing, Exporting, or Trafficking (Including
Possession with Intent to Commit These Offenses); Attempt or
Conspiracy), §2D2.1 (Unlawful Possession; Attempt or Conspiracy),
§2K1.3 (Unlawful Receipt, Possession, or Transportation of Explosive
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Materials; Prohibited Transactions Involving Explosive Materials), or
§2K2.1 (Unlawful Receipt, Possession, or Transportation of Firearms or
Ammunition; Prohibited Transactions Involving Firearms or
Ammunition), as appropriate.

2) If the offense involved arson, or property damage by use of explosives,
apply §2K1.4 (Arson; Property Damage by Use of Explosives), if the
resulting offense level is greater than that determined above.

3) If (A) neither subdivision (1) nor (2) of this subsection applies; (B) the
defendant was convicted under a statute proscribing false, fictitious, or
fraudulent statements or representations generally (e.g., 18 U.S.C.
§ 1001, § 1341, § 1342, or § 1343); and (C) the conduct set forth in the
count of conviction establishes an offense specifically covered by
another guideline in Chapter Two (Offense Conduct), apply that other
guideline.

4) If the offense involved a cultural heritage resource, apply §2B1.5 (Theft
of, Damage to, or Destruction of, Cultural Heritage Resources; Unlawful
Sale, Purchase, Exchange, Transportation, or Receipt of Cultural
Heritage Resources), if the resulting offense level is greater than that
determined above.

Commentary

Statutory Provisions: 7 U.S.C. §§ 6, 6b, 6¢, 6h, 60, 13,23, 15 U.S.C. §§ 50, 77e, 77q, 77x, 78], 78,
80b-6, 1644, 6821, 18 U.S.C. §§ 38, 225, 285-289, 471-473, 500, 510, 553(a)(1), 641, 656, 657, 659,
662, 664, 1001-1008, 1010-1014, 1016-1022, 1025, 1026, 1028, 1029, 1030(a)(4)-(5), 1031, 1037,
1040, 1341-1344, 1348, 1350, 1361, 1363, 1369, 1702, 1703 (if vandalism or malicious mischief,
including destruction of mail, is involved), 1708, 1831, 1832, 1992(a)(1), (a)(5), 2113(b), 22824,
2282B, 2291, 2312-2317, 2332b(a)(1), 2701; 19 U.S.C. § 2401f; 29 U.S.C. § 501(c),; 42 U.S.C.
$1011;49U.S.C. §§ 14915, 30170, 46317(a), 60123(b). For additional statutory provision(s), see
Appendix A (Statutory Index).

Application Notes:

1. Definitions.—For purposes of this guideline:

"Cultural heritage resource” has the meaning given that term in Application Note I of the
Commentary to $§2B1.5 (Theft of, Damage to, or Destruction of, Cultural Heritage Resources,
Unlawful Sale, Purchase, Exchange, Transportation, or Receipt of Cultural Heritage
Resources).

"Equity securities” has the meaning given that term in section 3(a)(11) of the Securities
Exchange Act of 1934 (15 U.S.C. § 78¢c(a)(11)).

"Financial institution" includes any institution described in 18 U.S.C. § 20, § 656, § 657,
$ 1005, § 1006, § 1007, or § 1014, any state or foreign bank, trust company, credit union,
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insurance company, investment company, mutual fund, savings (building and loan)
association, union or employee pension fund, any health, medical, or hospital insurance
association, brokers and dealers registered, or required to be registered, with the Securities
and Exchange Commission; futures commodity merchants and commodity pool operators
registered, or required to be registered, with the Commodity Futures Trading Commission,
and any similar entity, whether or not insured by the federal government. "Union or employee
pension fund" and "any health, medical, or hospital insurance association," primarily include
large pension funds that serve many persons (e.g., pension funds of large national and
international organizations, unions, and corporations doing substantial interstate business),
and associations that undertake to provide pension, disability, or other benefits (e.g., medical
or hospitalization insurance) to large numbers of persons.

"Firearm" and "destructive device" have the meaning given those terms in the Commentary
to §1B1.1 (Application Instructions).

"Foreign instrumentality” and "foreign agent" have the meaning given those terms in 18
U.S.C. § 1839(1) and (2), respectively.

"Means of identification” has the meaning given that term in 18 U.S.C. § 1028(d)(7), except
that such means of identification shall be of an actual (i.e., not fictitious) individual, other than
the defendant or a person for whose conduct the defendant is accountable under §1B1.3
(Relevant Conduct).

"National cemetery" means a cemetery (A) established under section 2400 of title 38, United
States Code; or (B) under the jurisdiction of the Secretary of the Army, the Secretary of the
Navy, the Secretary of the Air Force, or the Secretary of the Interior.

"Personal information" means sensitive or private information involving an identifiable
individual (including such information in the possession of a third party), including (4)
medical records; (B) wills; (C) diaries; (D) private correspondence, including e-mail; (E)
financial records, (F) photographs of a sensitive or private nature; or (G) similar information.

"Publicly traded company"” means an issuer (4) with a class of securities registered under
section 12 of the Securities Exchange Act of 1934 (15 U.S.C. § 781), or (B) that is required to
file reports under section 15(d) of the Securities Exchange Act of 1934 (15 U.S.C. § 780(d)).

"Issuer" has the meaning given that term in section 3 of the Securities Exchange Act of 1934
(15 US.C. § 78¢c).

"Theft from the person of another" means theft, without the use of force, of property that was
being held by another person or was within arms’ reach. Examples include pick-pocketing
and non-forcible purse-snatching, such as the theft of a purse from a shopping cart.

"Trade secret” has the meaning given that term in 18 U.S.C. § 1839(3).

"Veterans’ memorial” means any structure, plaque, statue, or other monument described in
18 US.C. §1369(a).

"Victim" means (A) any person who sustained any part of the actual loss determined under
subsection (b)(1), or (B) any individual who sustained bodily injury as a result of the offense.
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"Person" includes individuals, corporations, companies, associations, firms, partnerships,
societies, and joint stock companies.

Application of Subsection (a)(1).—

2.
(4)
(B)
©
3.

"Referenced to this Guideline".—For purposes of subsection (a)(1), an offense is
"referenced to this guideline” if (i) this guideline is the applicable Chapter Two
guideline determined under the provisions of §I1B1.2 (Applicable Guidelines) for the
offense of conviction, or (ii) in the case of a conviction for conspiracy, solicitation, or
attempt to which §2X1.1 (Attempt, Solicitation, or Conspiracy) applies, this guideline
is the appropriate guideline for the offense the defendant was convicted of conspiring,
soliciting, or attempting to commit.

Definition of "Statutory Maximum Term of Imprisonment".—For purposes of this
guideline, "statutory maximum term of imprisonment” means the maximum term of
imprisonment authorized for the offense of conviction, including any increase in that
maximum term under a statutory enhancement provision.

Base Offense Level Determination for Cases Involving Multiple Counts.—In a case
involving multiple counts sentenced under this guideline, the applicable base offense
level is determined by the count of conviction that provides the highest statutory
maximum term of imprisonment.

Loss Under Subsection (b)(1).—This application note applies to the determination of loss

under subsection (b)(1).

(4)

General Rule.—Subject to the exclusions in subdivision (D), loss is the greater of actual
loss or intended loss.

(i) Actual Loss.—"Actual loss" means the reasonably foreseeable pecuniary harm
that resulted from the offense.

(ii)  Intended Loss.—"Intended loss" (I) means the pecuniary harm that was intended
to result from the offense; and (Il) includes intended pecuniary harm that would
have been impossible or unlikely to occur (e.g., as in a government sting
operation, or an insurance fraud in which the claim exceeded the insured value).

(iii)  Pecuniary Harm.—"Pecuniary harm" means harm that is monetary or that
otherwise is readily measurable in money. Accordingly, pecuniary harm does
notinclude emotional distress, harm to reputation, or other non-economic harm.

(iv)  Reasonably Foreseeable Pecuniary Harm.—For purposes of this guideline,
"reasonably foreseeable pecuniary harm" means pecuniary harm that the
defendant knew or, under the circumstances, reasonably should have known,
was a potential result of the offense.

) Rules of Construction in Certain Cases.—In the cases described in subdivisions
(1) through (11l), reasonably foreseeable pecuniary harm shall be considered to
include the pecuniary harm specified for those cases as follows:
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(B)

©

(D) Product Substitution Cases.—In the case of a product substitution
offense, the reasonably foreseeable pecuniary harm includes the
reasonably foreseeable costs of making substitute transactions and
handling or disposing of the product delivered, or of retrofitting the
product so that it can be used for its intended purpose, and the
reasonably foreseeable costs of rectifying the actual or potential
disruption to the victim’s business operations caused by the product
substitution.

(IlI)  Procurement Fraud Cases.—In the case of a procurement fraud, such as
a fraud affecting a defense contract award, reasonably foreseeable
pecuniary harmincludes the reasonably foreseeable administrative costs
to the government and other participants of repeating or correcting the
procurement action affected, plus any increased costs to procure the
product or service involved that was reasonably foreseeable.

(11l)  Offenses Under 18 U.S.C. § 1030.—In the case of an offense under 18
US.C. § 1030, actual loss includes the following pecuniary harm,
regardless of whether such pecuniary harm was reasonably foreseeable:
any reasonable cost to any victim, including the cost of responding to an
offense, conducting a damage assessment, and restoring the data,
program, system, or information to its condition prior to the offense, and
any revenue lost, cost incurred, or other damages incurred because of
interruption of service.

Gain.—The court shall use the gain that resulted from the offense as an alternative
measure of loss only if there is a loss but it reasonably cannot be determined.

Estimation of Loss.—The court need only make a reasonable estimate of the loss. The
sentencing judge is in a unique position to assess the evidence and estimate the loss
based upon that evidence. For this reason, the court’s loss determination is entitled to
appropriate deference. See 18 U.S.C. § 3742(e) and (f).

The estimate of the loss shall be based on available information, taking into account,
as appropriate and practicable under the circumstances, factors such as the following:

(i) The fair market value of the property unlawfully taken, copied, or destroyed; or,
if the fair market value is impracticable to determine or inadequately measures
the harm, the cost to the victim of replacing that property.

(ii)  Inthe case of proprietary information (e.g., trade secrets), the cost of developing
that information or the reduction in the value of that information that resulted
from the offense.

(iii)  The cost of repairs to damaged property.

(iv)  The approximate number of victims multiplied by the average loss to each
victim.
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(D)

(E)

(F)

v)

(vi)

The reduction that resulted from the offense in the value of equity securities or
other corporate assets.

More general factors, such as the scope and duration of the offense and
revenues generated by similar operations.

Exclusions from Loss.—Loss shall not include the following:

¥

(i)

Interest of any kind, finance charges, late fees, penalties, amounts based on an
agreed-upon return or rate of return, or other similar costs.

Costs to the government of, and costs incurred by victims primarily to aid the
government in, the prosecution and criminal investigation of an offense.

Credits Against Loss.—Loss shall be reduced by the following:

¥

(i)

The money returned, and the fair market value of the property returned and the
services rendered, by the defendant or other persons acting jointly with the
defendant, to the victim before the offense was detected. The time of detection
of the offense is the earlier of (I) the time the offense was discovered by a victim
or government agency, or (Il) the time the defendant knew or reasonably should
have known that the offense was detected or about to be detected by a victim or
government agency.

In a case involving collateral pledged or otherwise provided by the defendant,
the amount the victim has recovered at the time of sentencing from disposition
of the collateral, or if the collateral has not been disposed of by that time, the
fair market value of the collateral at the time of sentencing.

Special Rules.—Notwithstanding subdivision (A), the following special rules shall be
used to assist in determining loss in the cases indicated:

¥

(i)

Stolen or Counterfeit Credit Cards and Access Devices; Purloined Numbers and
Codes.—In a case involving any counterfeit access device or unauthorized
access device, loss includes any unauthorized charges made with the counterfeit
access device or unauthorized access device and shall be not less than $500 per
access device. However, if the unauthorized access device is a means of
telecommunications access that identifies a specific telecommunications
instrument or telecommunications account (including an electronic serial
number/mobile identification number (ESN/MIN) pair), and that means was only
possessed, and not used, during the commission of the offense, loss shall be not
less than $100 per unused means. For purposes of this subdivision, "counterfeit
access device" and "unauthorized access device" have the meaning given those
terms in Application Note 9(A).

Government Benefits.—In a case involving government benefits (e.g., grants,
loans, entitlement program payments), loss shall be considered to be not less
than the value of the benefits obtained by unintended recipients or diverted to
unintended uses, as the case may be. For example, if the defendant was the
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intended recipient of food stamps having a value of $100 but fraudulently
received food stamps having a value of $150, loss is $50.

(iii)  Davis-Bacon Act Violations.—In a case involving a Davis-Bacon Act violation
(i.e., a violation of 40 U.S.C. § 3142, criminally prosecuted under 18 U.S.C.
$ 1001), the value of the benefits shall be considered to be not less than the
difference between the legally required wages and actual wages paid.

(iv)  Ponzi_and Other Fraudulent Investment Schemes.—In a case involving a
fraudulent investment scheme, such as a Ponzi scheme, loss shall not be reduced
by the money or the value of the property transferred to any individual investor
in the scheme in excess of that investor’s principal investment (i.e., the gain to
an individual investor in the scheme shall not be used to offset the loss to
another individual investor in the scheme).

) Certain Other Unlawful Misrepresentation Schemes.—In a case involving a
scheme in which (I) services were fraudulently rendered to the victim by persons
falsely posing as licensed professionals, (Il) goods were falsely represented as
approved by a governmental regulatory agency; or (IIl) goods for which
regulatory approval by a government agency was required but not obtained, or
was obtained by fraud, loss shall include the amount paid for the property,
services or goods transferred, rendered, or misrepresented, with no credit
provided for the value of those items or services.

(vi)  Value of Controlled Substances.—In a case involving controlled substances, loss
is the estimated street value of the controlled substances.

(vii)  Value of Cultural Heritage Resources.—In a case involving a cultural heritage
resource, loss attributable to that cultural heritage resource shall be determined
in accordance with the rules for determining the "value of the cultural heritage
resource" set forth in Application Note 2 of the Commentary to §2B1.5.

4. Application of Subsection (b)(2).—

(4)

(B)

Definition.—For purposes of subsection (b)(2), "mass-marketing" means a plan,
program, promotion, or campaign that is conducted through solicitation by telephone,
mail, the Internet, or other means to induce a large number of persons to (i) purchase
goods or services; (ii) participate in a contest or sweepstakes; or (iii) invest for
financial profit. "Mass-marketing" includes, for example, a telemarketing campaign
that solicits a large number of individuals to purchase fraudulent life insurance policies.

Applicability to Transmission of Multiple Commercial Electronic Mail Messages.—For
purposes of subsection (b)(2), an offense under 18 U.S.C. § 1037, or any other offense
involving conduct described in 18 U.S.C. § 1037, shall be considered to have been
committed through mass-marketing. Accordingly, the defendant shall receive at least
a two-level enhancement under subsection (b)(2) and may, depending on the facts of the
case, receive a greater enhancement under such subsection, if the defendant was
convicted under, or the offense involved conduct described in, 18 U.S.C. § 1037.
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(C)  Undelivered United States Mail —

(D)

(E)

¥

(i)

(iii)

In General.—In a case in which undelivered United States mail was taken, or the
taking of such item was an object of the offense, or in a case in which the stolen
property received, transported, transferred, transmitted, or possessed was
undelivered United States mail, "victim" means (I) any victim as defined in
Application Note 1; or (Il) any person who was the intended recipient, or
addressee, of the undelivered United States mail.

Special Rule.—A case described in subdivision (C)(i) of this note that involved—

(D) a United States Postal Service relay box, collection box, delivery vehicle,
satchel, or cart, shall be considered to have involved at least 50 victims.

(IlI)  a housing unit cluster box or any similar receptacle that contains
multiple mailboxes, whether such receptacle is owned by the United
States Postal Service or otherwise owned, shall, unless proven otherwise,
be presumed to have involved the number of victims corresponding to the
number of mailboxes in each cluster box or similar receptacle.

Definition.—"Undelivered United States mail" means mail that has not actually
been received by the addressee or the addressee’s agent (e.g., mail taken from
the addressee’s mail box).

Vulnerable Victims.—If subsection (b)(2)(B) or (C) applies, an enhancement under

$3A41.1(b)(2) shall not apply.

Cases Involving Means of Identification.—For purposes of subsection (b)(2), in a case

involving means of identification "victim" means (i) any victim as defined in Application
Note 1; or (ii) any individual whose means of identification was used unlawfully or
without authority.

Enhancement for Business of Receiving and Selling Stolen Property under Subsection

(b)(4).—For purposes of subsection (b)(4), the court shall consider the following non-
exhaustive list of factors in determining whether the defendant was in the business of receiving
and selling stolen property:

5.
(4)
(B)
©
(D)
6.

The regularity and sophistication of the defendant’s activities.

The value and size of the inventory of stolen property maintained by the defendant.

The extent to which the defendant’s activities encouraged or facilitated other crimes.

The defendant’s past activities involving stolen property.

Application of Subsection (b)(7).—For purposes of subsection (b)(7), "improper means"

includes the unauthorized harvesting of electronic mail addresses of users of a website,
proprietary service, or other online public forum.
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7. Application of Subsection (b)(8).—

(4)

(B)

©

(D)

In_General.—The adjustments in subsection (b)(8) are alternative rather than
cumulative. If, in a particular case, however, more than one of the enumerated factors
applied, an upward departure may be warranted.

Misrepresentations Regarding Charitable and Other Institutions.—Subsection (b)(8)(A)
applies in any case in which the defendant represented that the defendant was acting to
obtain a benefit on behalf of a charitable, educational, religious, or political
organization, or a government agency (regardless of whether the defendant actually was
associated with the organization or government agency) when, in fact, the defendant
intended to divert all or part of that benefit (e.g., for the defendant’s personal gain).
Subsection (b)(8)(A) applies, for example, to the following:

(i) A defendant who solicited contributions for a non-existent famine relief
organization.

(ii) A defendant who solicited donations from church members by falsely claiming
to be a fundraiser for a religiously affiliated school.

(iii) A defendant, chief of a local fire department, who conducted a public fundraiser
representing that the purpose of the fundraiser was to procure sufficient funds
for a new fire engine when, in fact, the defendant intended to divert some of the
funds for the defendant’s personal benefit.

Fraud in Contravention of Prior Judicial Order.—Subsection (b)(8)(C) provides an
enhancement if the defendant commits a fraud in contravention of a prior, official
Judicial or administrative warning, in the form of an order, injunction, decree, or
process, to take or not to take a specified action. A defendant who does not comply with
such a prior, official judicial or administrative warning demonstrates aggravated
criminal intent and deserves additional punishment. If it is established that an entity
the defendant controlled was a party to the prior proceeding that resulted in the official
Judicial or administrative action, and the defendant had knowledge of that prior decree
or order, this enhancement applies even if the defendant was not a specifically named
party in that prior case. For example, a defendant whose business previously was
enjoined from selling a dangerous product, but who nonetheless engaged in fraudulent
conduct to sell the product, is subject to this enhancement. This enhancement does not
apply if the same conduct resulted in an enhancement pursuant to a provision found
elsewhere in the guidelines (e.g., a violation of a condition of release addressed in
$3C1.3 (Commission of Offense While on Release) or a violation of probation addressed
in $§4A41.1 (Criminal History Category)).

College Scholarship Fraud.—For purposes of subsection (b)(8)(D):

"Financial assistance" means any scholarship, grant, loan, tuition, discount, award, or
other financial assistance for the purpose of financing an education.

"Institution of higher education" has the meaning given that term in section 101 of the
Higher Education Act of 1954 (20 U.S.C. § 1001).
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(E)

Non-Applicability of Chapter Three Adjustments.—

(i) Subsection (b)(8)(4).—If the conduct that forms the basis for an enhancement
under subsection (b)(8)(A) is the only conduct that forms the basis for an
adjustment under §3B1.3 (Abuse of Position of Trust or Use of Special Skill), do
not apply that adjustment under §3B1.3.

(ii) Subsection (b)(8)(B) and (C).—If the conduct that forms the basis for an
enhancement under subsection (b)(8)(B) or (C) is the only conduct that forms the
basis for an adjustment under §3CI1.1 (Obstructing or Impeding the
Administration of Justice), do not apply that adjustment under §3C1.1.

8. Sophisticated Means Enhancement under Subsection (b)(9).—

(4)

(B)

©

Definition of United States.—For purposes of subsection (b)(9)(B), "United States"
means each of the 50 states, the District of Columbia, the Commonwealth of Puerto
Rico, the United States Virgin Islands, Guam, the Northern Mariana Islands, and
American Samoa.

Sophisticated _Means _Enhancement.—For purposes of subsection (b)(9)(C),
"sophisticated means" means especially complex or especially intricate offense conduct
pertaining to the execution or concealment of an offense. For example, in a
telemarketing scheme, locating the main office of the scheme in one jurisdiction but
locating soliciting operations in another jurisdiction ordinarily indicates sophisticated
means. Conduct such as hiding assets or transactions, or both, through the use of
fictitious entities, corporate shells, or offshore financial accounts also ordinarily
indicates sophisticated means.

Non-Applicability of Chapter Three Adjustment.—lIf the conduct that forms the basis for
an enhancement under subsection (b)(9) is the only conduct that forms the basis for an
adjustment under §3C1.1, do not apply that adjustment under §3C1.1.

9. Application of Subsection (b)(10).—

(4)

Definitions.—For purposes of subsection (b)(10):

"Authentication feature" has the meaning given that term in 18 U.S.C. § 1028(d)(1).

"Counterfeit access device" (i) has the meaning given that term in 18 U.S.C.
$1029(e)(2); and (ii) includes a telecommunications instrument that has been modified
or altered to obtain unauthorized use of telecommunications service.

"Device-making equipment" (i) has the meaning given that term in 18 U.S.C.
$1029(e)(6), and (ii) includes (1) any hardware or software that has been configured
as described in 18 U.S.C. § 1029(a)(9); and (1) a scanning receiver referred to in

18 US.C. § 1029(a)(8). "Scanning receiver" has the meaning given that term in 18
U.S.C. 5 1029(e)(8).
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(B)
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"Produce" includes manufacture, design, alter, authenticate, duplicate, or assemble.
"Production"” includes manufacture, design, alteration, authentication, duplication, or
assembly.

"Telecommunications service" has the meaning given that term in 18 U.S.C.

§1029(e)(9).

"Unauthorized access device" has the meaning given that term in 18 U.S.C.

§1029(e)(3).

Authentication _Features _and _Identification _Documents.—Offenses involving
authentication features, identification documents, false identification documents, and
means of identification, in violation of 18 U.S.C. § 1028, also are covered by this
guideline. If the primary purpose of the offense, under 18 U.S.C. § 1028, was to violate,
or assist another to violate, the law pertaining to naturalization, citizenship, or legal
resident status, apply §2L2.1 (Trafficking in a Document Relating to Naturalization) or
$2L2.2 (Fraudulently Acquiring Documents Relating to Naturalization), as appropriate,
rather than this guideline.

Application of Subsection (b)(10)(C)(i).—

(i) In General.—Subsection (b)(10)(C)(i) applies in a case in which a means of
identification of an individual other than the defendant (or a person for whose
conduct the defendant is accountable under §1B1.3 (Relevant Conduct)) is used
without that individual’s authorization unlawfully to produce or obtain another
means of identification.

(ii)  Examples.—Examples of conduct to which subsection (b)(10)(C)(i) applies are
as follows:

(D) A defendant obtains an individual’s name and social security number
from a source (e.g., from a piece of mail taken from the individual’s
mailbox) and obtains a bank loan in that individual’s name. In this
example, the account number of the bank loan is the other means of
identification that has been obtained unlawfully.

(ll) A defendant obtains an individual’s name and address from a source
(e.g., from a driver’s license in a stolen wallet) and applies for, obtains,
and subsequently uses a credit card in that individual’s name. In this
example, the credit card is the other means of identification that has
been obtained unlawfully.

(iii)  Non-Applicability of Subsection (b)(10)(C)(i).—Examples of conduct to which
subsection (b)(10)(C)(i) does not apply are as follows:

(D) A defendant uses a credit card from a stolen wallet only to make a
purchase. In such a case, the defendant has not used the stolen credit
card to obtain another means of identification.
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10.

11.

12.

(D)

(IlI)  Adefendant forges another individual’s signature to cash a stolen check.
Forging another individual’s signature is not producing another means
of identification.

Application of Subsection (b)(10)(C)(ii).—Subsection (b)(10)(C)(ii) applies in any case
in which the offense involved the possession of 5 or more means of identification that
unlawfully were produced or obtained, regardless of the number of individuals in whose
name (or other identifying information) the means of identification were so produced
or so obtained.

Application of Subsection (b)(12).—Subsection (b)(12) provides a minimum offense level in

the case of an ongoing, sophisticated operation (e.g., an auto theft ring or "chop shop") to
steal or to receive stolen (A) vehicles or vehicle parts, or (B) goods or chattels that are part
of a cargo shipment. For purposes of this subsection, "vehicle" means motor vehicle, vessel,
or aircraft. A "cargo shipment" includes cargo transported on a railroad car, bus, steamboat,
vessel, or airplane.

Gross Receipts Enhancement under Subsection (b)(14)(4).—

(4)

(B)

In General.—For purposes of subsection (b)(14)(A), the defendant shall be considered
to have derived more than $1,000,000 in gross receipts if the gross receipts to the
defendant individually, rather than to all participants, exceeded $1,000,000.

Definition.—"Gross receipts from the offense" includes all property, real or personal,
tangible or intangible, which is obtained directly or indirectly as a result of such
offense. See 18 U.S.C. § 982(a)(4).

Application of Subsection (b)(14)(B).—

(4)

(B)

Application of Subsection (b)(14)(B)(i).—The following is a non-exhaustive list of
factors that the court shall consider in determining whether, as a result of the offense,
the safety and soundness of a financial institution was substantially jeopardized:

(i) The financial institution became insolvent.
(ii) The financial institution substantially reduced benefits to pensioners or insureds.

(iii)  The financial institution was unable on demand to refund fully any deposit,
payment, or investment.

(iv)  The financial institution was so depleted of its assets as to be forced to merge
with another institution in order to continue active operations.

Application of Subsection (b)(14)(B)(ii).—

(i) Definition.—For purposes of this subsection, "organization" has the meaning
given that term in Application Note 1 of §8A41.1 (Applicability of Chapter Eight).
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(ii)  In General.—The following is a non-exhaustive list of factors that the court shall
consider in determining whether, as a result of the offense, the solvency or
financial security of an organization that was a publicly traded company or that
had more than 1,000 employees was substantially endangered:

(D) The organization became insolvent or suffered a substantial reduction
in the value of its assets.

(IlI)  The organization filed for bankruptcy under Chapters 7, 11, or 13 of the
Bankruptcy Code (title 11, United States Code).

(IlIl)  The organization suffered a substantial reduction in the value of its
equity securities or the value of its employee retirement accounts.

(IV)  The organization substantially reduced its workforce.

V) The organization substantially reduced its employee pension benefits.

(VI)  The liquidity of the equity securities of a publicly traded company was
substantially endangered. For example, the company was delisted from

its primary listing exchange, or trading of the company’s securities was
halted for more than one full trading day.

13.  Application of Subsection (b)(16).—

(4)

(B)

Definitions.—For purposes of subsection (b)(16):

"Critical infrastructure” means systems and assets vital to national defense, national
security, economic security, public health or safety, or any combination of those
matters. A critical infrastructure may be publicly or privately owned. Examples of
critical infrastructures include gas and oil production, storage, and delivery systems,
water supply systems, telecommunications networks, electrical power delivery systems,
financing and banking systems, emergency services (including medical, police, fire, and
rescue services), transportation systems and services (including highways, mass transit,
airlines, and airports), and government operations that provide essential services to the
public.

"Government entity" has the meaning given that term in 18 U.S.C. § 1030(e)(9).

Subsection (b)(16)(A)(iii).—If the same conduct that forms the basis for an enhancement
under subsection (b)(16)(A)(iii) is the only conduct that forms the basis for an
enhancement under subsection (b)(14)(B), do not apply the enhancement under
subsection (b)(14)(B).

14.  Application of Subsection (b)(17).—

(4)

Definitions.—For purposes of subsection (b)(17):

"Commodities law" means (i) the Commodity Exchange Act (7 U.S.C. § 1 et seq.),; and
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15.

(B)

©

(ii) includes the rules, regulations, and orders issued by the Commodity Futures Trading
Commission.

"Commodity pool operator" has the meaning given that term in section la(5) of the
Commodity Exchange Act (7 U.S.C. § 1a(3)).

"Commodity trading advisor" has the meaning given that term in section 1a(6) of the
Commodity Exchange Act (7 U.S.C. § 1a(6)).

"Futures commission merchant” has the meaning given that term in section 1a(20) of
the Commodity Exchange Act (7 U.S.C. § 1a(20)).

"Introducing broker" has the meaning given that term in section la(23) of the
Commodity Exchange Act (7 U.S.C. § 1a(23)).

"Investment adviser" has the meaning given that term in section 202(a)(11) of the
Investment Advisers Act of 1940 (15 U.S.C. § 80b-2(a)(11)).

"Person associated with a broker or dealer” has the meaning given that term in section
3(a)(18) of the Securities Exchange Act of 1934 (15 U.S.C. § 78c(a)(18)).

"Person associated with an investment adviser" has the meaning given that term in
section 202(a)(17) of the Investment Advisers Act of 1940 (15 U.S.C. § 80b-2(a)(17)).

"Registered broker or dealer" has the meaning given that term in section 3(a)(48) of the
Securities Exchange Act of 1934 (15 U.S.C. § 78¢c(a)(48)).

"Securities law" (i) means 18 U.S.C. §§ 1348, 1350, and the provisions of law referred
to in section 3(a)(47) of the Securities Exchange Act of 1934 (15 U.S.C. § 78c(a)(47));

and (ii) includes the rules, regulations, and orders issued by the Securities and
Exchange Commission pursuant to the provisions of law referred to in such section.

In General.—A conviction under a securities law or commodities law is not required in
order for subsection (b)(17) to apply. This subsection would apply in the case of a
defendant convicted under a general fraud statute if the defendant’s conduct violated
a securities law or commodities law. For example, this subsection would apply if an
officer of a publicly traded company violated regulations issued by the Securities and
Exchange Commission by fraudulently influencing an independent audit of the
company’s financial statements for the purposes of rendering such financial statements
materially misleading, even if the officer is convicted only of wire fraud.

Nonapplicability of §3B1.3 (Abuse of Position of Trust or Use of Special Skill).—If
subsection (b)(17) applies, do not apply §3B1.3.

Cross Reference in Subsection (c)(3).—Subsection (c)(3) provides a cross reference to another

guideline in Chapter Two (Offense Conduct) in cases in which the defendant is convicted of
a general fraud statute, and the count of conviction establishes an offense involving fraudulent
conduct that is more aptly covered by another guideline. Sometimes, offenses involving
fraudulent statements are prosecuted under 18 U.S.C. § 1001, or a similarly general statute,
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16.

17.

18.

19.

although the offense involves fraudulent conduct that is also covered by a more specific
statute. Examples include false entries regarding currency transactions, for which §251.3
(Structuring Transactions to Evade Reporting Requirements) likely would be more apt, and
false statements to a customs officer, for which §2T3.1 (Evading Import Duties or Restrictions
(Smuggling), Receiving or Trafficking in Smuggled Property) likely would be more apt. In
certain other cases, the mail or wire fraud statutes, or other relatively broad statutes, are used
primarily as jurisdictional bases for the prosecution of other offenses. For example, a state
employee who improperly influenced the award of a contract and used the mails to commit the
offense may be prosecuted under 18 U.S.C. § 1341 for fraud involving the deprivation of the
intangible right of honest services. Such a case would be more aptly sentenced pursuant to
$2C1.1 (Offering, Giving, Soliciting, or Receiving a Bribe,; Extortion Under Color of Official
Right; Fraud involving the Deprivation of the Intangible Right to Honest Services of Public
Officials; Conspiracy to Defraud by Interference with Governmental Functions).

Continuing Financial Crimes Enterprise.—lIf the defendant is convicted under 18 U.S.C. § 225
(relating to a continuing financial crimes enterprise), the offense level is that applicable to the
underlying series of offenses comprising the "continuing financial crimes enterprise”.

Partially Completed Offenses.—In the case of a partially completed offense (e.g., an offense
involving a completed theft or fraud that is part of a larger, attempted theft or fraud), the
offense level is to be determined in accordance with the provisions of §2X1.1 (Attempt,
Solicitation, or Conspiracy) whether the conviction is for the substantive offense, the inchoate
offense (attempt, solicitation, or conspiracy), or both. See Application Note 4 of the
Commentary to §2X1.1.

Multiple-Count _Indictments.—Some fraudulent schemes may result in multiple-count
indictments, depending on the technical elements of the offense. The cumulative loss produced
by a common scheme or course of conduct should be used in determining the offense level,
regardless of the number of counts of conviction. See Chapter Three, Part D (Multiple
Counts).

Departure Considerations.—

(4A)  Upward Departure Considerations.—There may be cases in which the offense level
determined under this guideline substantially understates the seriousness of the offense.
In such cases, an upward departure may be warranted. The following is a non-
exhaustive list of factors that the court may consider in determining whether an upward
departure is warranted.:

(i) A primary objective of the offense was an aggravating, non-monetary objective.
For example, a primary objective of the offense was to inflict emotional harm.

(ii) The offense caused or risked substantial non-monetary harm. For example, the
offense caused physical harm, psychological harm, or severe emotional trauma,
or resulted in a substantial invasion of a privacy interest (through, for example,
the theft of personal information such as medical, educational, or financial
records). An upward departure would be warranted, for example, in an 18
U.S.C. § 1030 offense involving damage to a protected computer, if, as a result
of that offense, death resulted. An upward departure also would be warranted,
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(D)

for example, in a case involving animal enterprise terrorism under 18 U.S.C.
$ 43, if, in the course of the offense, serious bodily injury or death resulted, or
substantial scientific research or information were destroyed.

(iii)  The offense involved a substantial amount of interest of any kind, finance
charges, late fees, penalties, amounts based on an agreed-upon return or rate
of return, or other similar costs, not included in the determination of loss for
purposes of subsection (b)(1).

(iv)  The offense created a risk of substantial loss beyond the loss determined for
purposes of subsection (b)(1).

) In a case involving stolen information from a "protected computer”, as defined
in I8 U.S.C. § 1030(e)(2), the defendant sought the stolen information to further
a broader criminal purpose.

(vi)  In a case involving access devices or unlawfully produced or unlawfully
obtained means of identification:

(D) The offense caused substantial harm to the victim’s reputation or credit
record, or the victim suffered a substantial inconvenience related to
repairing the victim’s reputation or a damaged credit record.

(1)  Anindividual whose means of identification the defendant used to obtain
unlawful means of identification is erroneously arrested or denied a job
because an arrest record has been made in that individual’s name.

(I1l)  The defendant produced or obtained numerous means of identification
with respect to one individual and essentially assumed that individual’s
identity.

Upward Departure for Debilitating Impact on a Critical Infrastructure.—An upward
departure would be warranted in a case in which subsection (b)(16)(A)(iii) applies and
the disruption to the critical infrastructure(s) is so substantial as to have a debilitating
impact on national security, national economic security, national public health or
safety, or any combination of those matters.

Downward Departure Consideration.—There may be cases in which the offense level
determined under this guideline substantially overstates the seriousness of the offense.
In such cases, a downward departure may be warranted.

Downward Departure for Major Disaster or Emergency Victims.—If (i) the minimum
offense level of level 12 in subsection (b)(11) applies, (ii) the defendant sustained
damage, loss, hardship, or suffering caused by a major disaster or an emergency as
those terms are definedin 42 U.S.C. § 5122, and (iii) the benefits received illegally were
only an extension or overpayment of benefits received legitimately, a downward
departure may be warranted.
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Background: This guideline covers offenses involving theft, stolen property, property damage or
destruction, fraud, forgery, and counterfeiting (other than offenses involving altered or counterfeit
bearer obligations of the United States).

Because federal fraud statutes often are broadly written, a single pattern of offense conduct
usually can be prosecuted under several code sections, as a result of which the offense of conviction
may be somewhat arbitrary. Furthermore, most fraud statutes cover a broad range of conduct with
extreme variation in severity. The specific offense characteristics and cross references contained
in this guideline are designed with these considerations in mind.

The Commission has determined that, ordinarily, the sentences of defendants convicted of
federal offenses should reflect the nature and magnitude of the loss caused or intended by their
crimes. Accordingly, along with other relevant factors under the guidelines, loss serves as a
measure of the seriousness of the offense and the defendant’s relative culpability and is a principal
factor in determining the offense level under this guideline.

Theft from the person of another, such as pickpocketing or non-forcible purse-snatching,
receives an enhanced sentence because of the increased risk of physical injury. This guideline does
not include an enhancement for thefts from the person by means of force or fear; such crimes are
robberies and are covered under §2B3.1 (Robbery).

A minimum offense level of level 14 is provided for offenses involving an organized scheme
to steal vehicles or vehicle parts. Typically, the scope of such activity is substantial, but the value
of the property may be particularly difficult to ascertain in individual cases because the stolen
property is rapidly resold or otherwise disposed of in the course of the offense. Therefore, the
specific offense characteristic of "organized scheme" is used as an alternative to "loss" in setting
a minimum offense level.

Use of false pretenses involving charitable causes and government agencies enhances the
sentences of defendants who take advantage of victims’ trust in government or law enforcement
agencies or the generosity and charitable motives of victims. Taking advantage of a victim’s self-
interest does not mitigate the seriousness of fraudulent conduct; rather, defendants who exploit
victims’ charitable impulses or trust in government create particular social harm. In a similar vein,
a defendant who has been subject to civil or administrative proceedings for the same or similar
fraudulent conduct demonstrates aggravated criminal intent and is deserving of additional
punishment for not conforming with the requirements of judicial process or orders issued by federal,
state, or local administrative agencies.

Offenses that involve the use of financial transactions or financial accounts outside the United
States in an effort to conceal illicit profits and criminal conduct involve a particularly high level of
sophistication and complexity. These offenses are difficult to detect and require costly investigations
and prosecutions. Diplomatic processes often must be used to secure testimony and evidence beyond
the jurisdiction of United States courts. Consequently, a minimum offense level of level 12 is
provided for these offenses.

Subsection (b)(6) implements the instruction to the Commission in section 2 of Public Law
105-101 and the directive to the Commission in section 3 of Public Law 110-384.
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Subsection (b)(8)(D) implements, in a broader form, the directive in section 3 of the College
Scholarship Fraud Prevention Act of 2000, Public Law 106—420.

Subsection (b)(9) implements, in a broader form, the instruction to the Commission in section
6(c)(2) of Public Law 105—184.

Subsections (b)(10)(A)(i) and (B)(i) implement the instruction to the Commission in section 4
of the Wireless Telephone Protection Act, Public Law 105—172.

Subsection (b)(10)(C) implements the directive to the Commission in section 4 of the Identity
Theft and Assumption Deterrence Act of 1998, Public Law 105-318. This subsection focuses
principally on an aggravated form of identity theft known as "affirmative identity theft" or
"breeding", in which a defendant uses another individual’s name, social security number, or some
other form of identification (the "means of identification") to "breed" (i.e., produce or obtain) new
or additional forms of identification. Because 18 U.S.C. § 1028(d) broadly defines "means of
identification”, the new or additional forms of identification can include items such as a driver’s
license, a credit card, or a bank loan. This subsection provides a minimum offense level of level 12,
in part because of the seriousness of the offense. The minimum offense level accounts for the fact
that the means of identification that were "bred" (i.e., produced or obtained) often are within the
defendant’s exclusive control, making it difficult for the individual victim to detect that the victim’s
identity has been "stolen." Generally, the victim does not become aware of the offense until certain
harms have already occurred (e.g., a damaged credit rating or an inability to obtain a loan). The
minimum offense level also accounts for the non-monetary harm associated with these types of
offenses, much of which may be difficult or impossible to quantify (e.g., harm to the individual’s
reputation or credit rating, inconvenience, and other difficulties resulting from the offense). The
legislative history of the Identity Theft and Assumption Deterrence Act of 1998 indicates that
Congress was especially concerned with providing increased punishment for this type of harm.

Subsection (b)(11) implements the directive in section 5 of Public Law 110-179.

Subsection (b)(13)(B) implements, in a broader form, the instruction to the Commission in
section 110512 of Public Law 103-322.

Subsection (b)(14)(4) implements, in a broader form, the instruction to the Commission in
section 2507 of Public Law 101-647.

Subsection (b)(14)(B)(i) implements, in a broader form, the instruction to the Commission in
section 961(m) of Public Law 101-73.

Subsection (b)(15) implements the directive in section 209 of Public Law 110-326.
Subsection (b)(16) implements the directive in section 225(b) of Public Law 107-296. The

minimum offense level of level 24 provided in subsection (b)(16)(B) for an offense that resulted in
a substantial disruption of a critical infrastructure reflects the serious impact such an offense could
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have on national security, national economic security, national public health or safety, or a
combination of any of these matters.

Historical Note: Effective November 1, 1987. Amended effective June 15, 1988 (see Appendix C, amendment 7); November 1, 1989
(see Appendix C, amendments 99-101 and 303); November 1, 1990 (see Appendix C, amendments 312,317, and 361); November 1, 1991
(see Appendix C, amendments 364 and 393); November 1, 1993 (see Appendix C, amendments 481 and 482); November 1, 1995 (see
Appendix C, amendment 512); November 1, 1997 (see Appendix C, amendment 551); November 1, 1998 (see Appendix C, amendment
576); November 1, 2000 (see Appendix C, amendment 596); November 1, 2001 (see Appendix C, amendment 617); November 1, 2002
(see Appendix C, amendments 637, 638, and 646); January 25, 2003 (see Appendix C, amendment 647); November 1, 2003 (see
Appendix C, amendments 653, 654, 655, and 661); November 1, 2004 (see Appendix C, amendments 665, 666, and 674); November 1,
2005 (see Appendix C, amendment 679); November 1, 2006 (see Appendix C, amendments 685 and 696); November 1, 2007 (see
Appendix C, amendments 699, 700, and 702); February 6, 2008 (see Appendix C, amendment 714); November 1, 2008 (see Appendix
C, amendments 719 and 725); November 1, 2009 (see Appendix C, amendments 726, 733, and 737).

§2B1.2. [Deleted]

Historical Note: Section 2B1.2 (Receiving, Transporting, Transferring, Transmitting, or Possessing Stolen Property), effective
November 1, 1987, amended effective January 15, 1988 (see Appendix C, amendment 8), June 15, 1988 (see Appendix C, amendment 9),
November 1, 1989 (see Appendix C, amendments 102-104), and November 1, 1990 (see Appendix C, amendments 312 and 361), was
deleted by consolidation with §2B1.1 effective November 1, 1993 (see Appendix C, amendment 481).

§2B1.3. [Deleted]

Historical Note: Section 2B1.3 (Property Damage or Destruction), effective November 1, 1987, amended effective June 15, 1988 (see
Appendix C, amendment 10), November 1, 1990 (see Appendix C, amendments 312 and 313), November 1, 1997 (see Appendix C,
amendment 551), November 1, 1998 (see Appendix C, amendment 576), was deleted by consolidation with §2B1.1 effective November 1,
2001 (see Appendix C, amendment 617).

§2B1.4. Insider Trading

(a) Base Offense Level: 8
(b) Specific Offense Characteristic
(D) If the gain resulting from the offense exceeded $5,000, increase by the

number of levels from the table in §2B1.1 (Theft, Property Destruction,
and Fraud) corresponding to that amount.

Commentary

Statutory Provisions: 15 US.C. § 78] and 17 C.F.R. § 240.10b-5. For additional statutory
provision(s), see Appendix A (Statutory Index).

Application Note:

1. Application of Subsection of §3B1.3.—Section 3B1.3 (Abuse of Position of Trust or Use of
Special Skill) should be applied only if the defendant occupied and abused a position of special
trust. Examples might include a corporate president or an attorney who misused information
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PART C - OFFENSES INVOLVING PUBLIC OFFICIALS AND VIOLATIONS OF

FEDERAL ELECTION CAMPAIGN LAWS

Historical Note: Effective November 1, 1987. Amended effective January 25, 2003 (see Appendix C, amendment 648). Introductory
Commentary to Part C, effective November 1, 1987, was deleted effective January 25, 2003 (see Appendix C, amendment 648), and
November 1, 2003 (see Appendix C, amendment 656).

§2C1.1.

Offering, Giving, Soliciting, or Receiving a Bribe; Extortion Under Color of

Official Right; Fraud Involving the Deprivation of the Intangible Right to Honest

Services of Public Officials; Conspiracy to Defraud by Interference with

Governmental Functions

(a)

(b)

(©)

Base Offense Level:

(1
2)

14, if the defendant was a public official; or

12, otherwise.

Specific Offense Characteristics

(1

2)

)

4)

If the offense involved more than one bribe or extortion, increase by 2
levels.

If the value of the payment, the benefit received or to be received in
return for the payment, the value of anything obtained or to be obtained
by a public official or others acting with a public official, or the loss to
the government from the offense, whichever is greatest, exceeded
$5,000, increase by the number of levels from the table in §2B1.1 (Theft,
Property Destruction, and Fraud) corresponding to that amount.

If the offense involved an elected public official or any public official in
a high-level decision-making or sensitive position, increase by 4 levels.
If the resulting offense level is less than level 18, increase to level 18.

If the defendant was a public official who facilitated (A) entry into the
United States for a person, a vehicle, or cargo; (B) the obtaining of a
passport or adocument relating to naturalization, citizenship, legal entry,
or legal resident status; or (C) the obtaining of a government
identification document, increase by 2 levels.

Cross References

(1

If the offense was committed for the purpose of facilitating the
commission of another criminal offense, apply the offense guideline
applicable to a conspiracy to commit that other offense, if the resulting
offense level is greater than that determined above.

- 128 -



November 1, 2009 GUIDELINES MANUAL §2C1.1

2) If the offense was committed for the purpose of concealing, or
obstructing justice in respect to, another criminal offense, apply §2X3.1
(Accessory After the Fact) or §2J1.2 (Obstruction of Justice), as
appropriate, in respect to that other offense, if the resulting offense level
is greater than that determined above.

3) Ifthe offense involved a threat of physical injury or property destruction,
apply §2B3.2 (Extortion by Force or Threat of Injury or Serious
Damage), if the resulting offense level is greater than that determined
above.

(d) Special Instruction for Fines - Organizations

(D) In lieu of the pecuniary loss under subsection (a)(3) of §8C2.4 (Base
Fine), use the greatest of: (A) the value of the unlawful payment; (B) the
value of the benefit received or to be received in return for the unlawful
payment; or (C) the consequential damages resulting from the unlawful
payment.

Commentary

Statutory Provisions: 15 U.S.C. §§ 78dd-1, 78dd-2, 78dd-3; 18 U.S.C. §§ 201(b)(1), (2), 226, 227,
371 (if conspiracy to defraud by interference with governmental functions), 872, 1341 (if the scheme
or artifice to defraud was to deprive another of the intangible right of honest services of a public
official), 1342 (if the scheme or artifice to defraud was to deprive another of the intangible right of
honest services of a public official), 1343 (if the scheme or artifice to defraud was to deprive another
of the intangible right of honest services of a public official), 1951. For additional statutory
provision(s), see Appendix A (Statutory Index).

Application Notes:

1. Definitions.—For purposes of this guideline:

"Government identification document" means a document made or issued by or under the
authority of the United States Government, a State, or a political subdivision of a State, which,
when completed with information concerning a particular individual, is of a type intended or
commonly accepted for the purpose of identification of individuals.

"Payment" means anything of value. A payment need not be monetary.

"Public official” shall be construed broadly and includes the following:

(4) "Public official” as defined in 18 U.S.C. § 201(a)(1).

(B) A member of a state or local legislature. "State" means a State of the United
States, and any commonwealth, territory, or possession of the United States.

(C)  An officer or employee or person acting for or on behalf of a state or local
government, or any department, agency, or branch of government thereof, in any
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official function, under or by authority of such department, agency, or branch
of government, or a juror in a state or local trial.

(D) Any person who has been selected to be a person described in subdivisions (A),
(B), or (C), either before or after such person has qualified.

(E)  Anindividual who, although not otherwise covered by subdivisions (A) through
(D): (i) is in a position of public trust with official responsibility for carrying
out a government program or policy, (ii) acts under color of law or official
right; or (iii) participates so substantially in government operations as to
possess de facto authority to make governmental decisions (e.g., which may
include a leader of a state or local political party who acts in the manner
described in this subdivision).

More than One Bribe or Extortion.—Subsection (b)(1) provides an adjustment for offenses
involving more than one incident of either bribery or extortion. Related payments that, in
essence, constitute a single incident of bribery or extortion (e.g., a number of installment
payments for a single action) are to be treated as a single bribe or extortion, even if charged
in separate counts.

In a case involving more than one incident of bribery or extortion, the applicable amounts
under subsection (b)(2) (i.e., the greatest of the value of the payment, the benefit received or
to be received, the value of anything obtained or to be obtained by a public official or others
acting with a public official, or the loss to the government) are determined separately for each
incident and then added together.

Application of Subsection (b)(2).—"Loss", for purposes of subsection (b)(2)(A), shall be
determined in accordance with Application Note 3 of the Commentary to §2B1.1 (Theft,
Property Destruction, and Fraud). The value of "the benefit received or to be received" means
the net value of such benefit. Examples: (4) A government employee, in return for a $500
bribe, reduces the price of a piece of surplus property offered for sale by the government from
310,000 to $2,000; the value of the benefit received is $8,000. (B) A $150,000 contract on
which 320,000 profit was made was awarded in return for a bribe; the value of the benefit
received is $20,000. Do not deduct the value of the bribe itself in computing the value of the
benefit received or to be received. In the preceding examples, therefore, the value of the
benefit received would be the same regardless of the value of the bribe.

Application of Subsection (b)(3).—

(4)  Definition.—"High-level decision-making or sensitive position" means a position
characterized by a direct authority to make decisions for, or on behalf of, a government
department, agency, or other government entity, or by a substantial influence over the
decision-making process.

(B)  Examples.—Examples of a public official in a high-level decision-making position
include a prosecuting attorney, a judge, an agency administrator, and any other public
official with a similar level of authority. Examples of a public official who holds a
sensitive position include a juror, a law enforcement officer, an election official, and
any other similarly situated individual.
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5. Application of Subsection (c).—For the purposes of determining whether to apply the cross
references in this section, the "resulting offense level” means the final offense level (i.e., the
offense level determined by taking into account both the Chapter Two offense level and any
applicable adjustments from Chapter Three, Parts A-D). See §1B1.5(d); Application Note 2
of the Commentary to §1B1.5 (Interpretation of References to Other Offense Guidelines).

6.  Inapplicability of §3B1.3.—Do not apply §3B1.3 (Abuse of Position of Trust or Use of Special
Skill).

7. Upward Departure Provisions.—In some cases the monetary value of the unlawful payment
may not be known or may not adequately reflect the seriousness of the offense. For example,
a small payment may be made in exchange for the falsification of inspection records for a
shipment of defective parachutes or the destruction of evidence in a major narcotics case. In
part, this issue is addressed by the enhancements in §2C1.1(b)(2) and (c)(1), (2), and (3).
However, in cases in which the seriousness of the offense is still not adequately reflected, an
upward departure is warranted. See Chapter Five, Part K (Departures).

In a case in which the court finds that the defendant’s conduct was part of a systematic or
pervasive corruption of a governmental function, process, or office that may cause loss of
public confidence in government, an upward departure may be warranted. See §5K2.7
(Disruption of Governmental Function).

Background: This section applies to a person who offers or gives a bribe for a corrupt purpose,
such as inducing a public official to participate in a fraud or to influence such individual’s official
actions, or to a public official who solicits or accepts such a bribe.

The object and nature of a bribe may vary widely from case to case. In some cases, the object
may be commercial advantage (e.g., preferential treatment in the award of a government contract).
In others, the object may be issuance of a license to which the recipient is not entitled. In still
others, the object may be the obstruction of justice. Consequently, a guideline for the offense must
be designed to cover diverse situations.

In determining the net value of the benefit received or to be received, the value of the bribe is
not deducted from the gross value of such benefit, the harm is the same regardless of value of the
bribe paid to receive the benefit. In a case in which the value of the bribe exceeds the value of the
benefit, or in which the value of the benefit cannot be determined, the value of the bribe is used
because it is likely that the payer of such a bribe expected something in return that would be worth
more than the value of the bribe. Moreover, for deterrence purposes, the punishment should be
commensurate with the gain to the payer or the recipient of the bribe, whichever is greater.

Under §2C1.1(b)(3), if the payment was for the purpose of influencing an official act by certain
officials, the offense level is increased by 4 levels.

Under §2C1.1(c)(1), if the payment was to facilitate the commission of another criminal
offense, the guideline applicable to a conspiracy to commit that other offense will apply if the result
is greater than that determined above. For example, if a bribe was given to a law enforcement
officer to allow the smuggling of a quantity of cocaine, the guideline for conspiracy to import
cocaine would be applied if it resulted in a greater offense level.
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Under §2C1.1(c)(2), if the payment was to conceal another criminal offense or obstruct justice
in respect to another criminal offense, the guideline from §2X3.1 (Accessory After the Fact) or
$2J1.2 (Obstruction of Justice), as appropriate, will apply if the result is greater than that
determined above. For example, if a bribe was given for the purpose of concealing the offense of
espionage, the guideline for accessory after the fact to espionage would be applied.

Under §2C1.1(c)(3), if the offense involved forcible extortion, the guideline from §2B3.2
(Extortion by Force or Threat of Injury or Serious Damage) will apply if the result is greater than
that determined above.

Section 2C1.1 also applies to offenses under 15 U.S.C. §§ 78dd-1, 78dd-2, and 78dd-3. Such
offenses generally involve a payment to a foreign public official, candidate for public office, or agent
or intermediary, with the intent to influence an official act or decision of a foreign government or
political party. Typically, a case prosecuted under these provisions will involve an intent to
influence governmental action.

Section 2C1.1 also applies to fraud involving the deprivation of the intangible right to honest
services of government officials under 18 U.S.C. §§ 1341-1343 and conspiracy to defraud by
interference with governmental functions under 18 U.S.C. § 371. Such fraud offenses typically
involve an improper use of government influence that harms the operation of government in a
manner similar to bribery offenses.

Offenses involving attempted bribery are frequently not completed because the offense is
reported to authorities or an individual involved in the offense is acting in an undercover capacity.
Failure to complete the offense does not lessen the defendant’s culpability in attempting to use
public position for personal gain. Therefore, solicitations and attempts are treated as equivalent
to the underlying offense.

Historical Note: Effective November 1, 1987. Amended effective January 15, 1988 (see Appendix C, amendment 18); November 1, 1989
(see Appendix C, amendments 120-122); November 1, 1991 (see Appendix C, amendments 367 and 422); November 1, 1997 (see
Appendix C, amendment 547); November 1, 2001 (see Appendix C, amendment 617); November 1, 2002 (see Appendix C, amendment
639); November 1, 2003 (see Appendix C, amendment 653); November 1, 2004 (see Appendix C, amendment 666); November 1, 2007
(see Appendix C, amendment 699); November 1, 2008 (see Appendix C, amendment 720).

§2C1.2.  Offering, Giving, Soliciting, or Receiving a Gratuity

(a) Base Offense Level:
(D) 11, if the defendant was a public official; or
2) 9, otherwise.
(b) Specific Offense Characteristics
(D) If the offense involved more than one gratuity, increase by 2 levels.
2) If the value of the gratuity exceeded $5,000, increase by the number of

levels from the table in §2B1.1 (Theft, Property Destruction, and Fraud)
corresponding to that amount.
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CHAPTER THREE - ADJUSTMENTS

PART A - VICTIM-RELATED ADJUSTMENTS

Introductory Commentary

The following adjustments are included in this Part because they may apply to a wide variety

of offenses.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1990 (see Appendix C, amendment 344).

§3A1.1. Hate Crime Motivation or Vulnerable Victim

(a) If the finder of fact at trial or, in the case of a plea of guilty or nolo contendere,
the court at sentencing determines beyond a reasonable doubt that the defendant
intentionally selected any victim or any property as the object of the offense of
conviction because of the actual or perceived race, color, religion, national
origin, ethnicity, gender, disability, or sexual orientation of any person, increase
by 3 levels.

(b) (D) If the defendant knew or should have known that a victim of the offense
was a vulnerable victim, increase by 2 levels.

2) If (A) subdivision (1) applies; and (B) the offense involved a large
number of vulnerable victims, increase the offense level determined
under subdivision (1) by 2 additional levels.

(©) Special Instruction

(D) Subsection (a) shall not apply if an adjustment from §2H1.1(b)(1)

applies.
Commentary
Application Notes:
1. Subsection (a) applies to offenses that are hate crimes. Note that special evidentiary

requirements govern the application of this subsection.
Do not apply subsection (a) on the basis of gender in the case of a sexual offense. In such
cases, this factor is taken into account by the offense level of the Chapter Two offense

guideline. Moreover, do not apply subsection (a) if an adjustment from §2H1.1(b)(1) applies.

For purposes of subsection (b), "vulnerable victim" means a person (A) who is a victim of the
offense of conviction and any conduct for which the defendant is accountable under §1B1.3
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(Relevant Conduct); and (B) who is unusually vulnerable due to age, physical or mental
condition, or who is otherwise particularly susceptible to the criminal conduct.

Subsection (b) applies to offenses involving an unusually vulnerable victim in which the
defendant knows or should have known of the victim’s unusual vulnerability. The adjustment
would apply, for example, in a fraud case in which the defendant marketed an ineffective
cancer cure or in a robbery in which the defendant selected a handicapped victim. But it
would not apply in a case in which the defendant sold fraudulent securities by mail to the
general public and one of the victims happened to be senile. Similarly, for example, a bank
teller is not an unusually vulnerable victim solely by virtue of the teller’s position in a bank.

Do not apply subsection (b) if the factor that makes the person a vulnerable victim is
incorporated in the offense guideline. For example, if the offense guideline provides an
enhancement for the age of the victim, this subsection would not be applied unless the victim
was unusually vulnerable for reasons unrelated to age.

3. The adjustments from subsections (a) and (b) are to be applied cumulatively. Do not, however,
apply subsection (b) in a case in which subsection (a) applies unless a victim of the offense was
unusually vulnerable for reasons unrelated to race, color, religion, national origin, ethnicity,
gender, disability, or sexual orientation.

4. If an enhancement from subsection (b) applies and the defendant’s criminal history includes
a prior sentence for an offense that involved the selection of a vulnerable victim, an upward
departure may be warranted.

Background: Subsection (a) reflects the directive to the Commission, contained in Section 280003
of the Violent Crime Control and Law Enforcement Act of 1994, to provide an enhancement of not
less than three levels for an offense when the finder of fact at trial determines beyond a reasonable
doubt that the defendant had a hate crime motivation (i.e., a primary motivation for the offense was
the race, color, religion, national origin, ethnicity, gender, disability, or sexual orientation of the
victim). To avoid unwarranted sentencing disparity based on the method of conviction, the
Commission has broadened the application of this enhancement to include offenses that, in the case
of a plea of guilty or nolo contendere, the court at sentencing determines are hate crimes.

Subsection (b)(2) implements, in a broader form, the instruction to the Commission in section
6(c)(3) of Public Law 105-184.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendment 245); November 1,
1990 (see Appendix C, amendment 344); November 1, 1992 (see Appendix C, amendment 454); November 1, 1995 (see Appendix C,
amendment 521); November 1, 1997 (see Appendix C, amendment 564); November 1, 1998 (see Appendix C, amendment 587);
November 1, 2000 (see Appendix C, amendment 595).

§3A1.2.  Official Victim
(Apply the greatest):

(a) If (1) the victim was (A) a government officer or employee; (B) a former
government officer or employee; or (C) a member of the immediate family of a
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person described in subdivision (A) or (B); and (2) the offense of conviction was
motivated by such status, increase by 3 levels.

(b) If subsection (a)(1) and (2) apply, and the applicable Chapter Two guideline is
from Chapter Two, Part A (Offenses Against the Person), increase by 6 levels.

(c) If, in a manner creating a substantial risk of serious bodily injury, the defendant
or a person for whose conduct the defendant is otherwise accountable—

(1 knowing or having reasonable cause to believe that a person was a law
enforcement officer, assaulted such officer during the course of the
offense or immediate flight therefrom; or

2) knowing or having reasonable cause to believe that a person was a prison
official, assaulted such official while the defendant (or a person for
whose conduct the defendant is otherwise accountable) was in the
custody or control of a prison or other correctional facility,

increase by 6 levels.

Commentary
Application Notes:
1. Applicability to Certain Victims.—This guideline applies when specified individuals are victims

of the offense. This guideline does not apply when the only victim is an organization, agency,
or the government.

Nonapplicability in Case of Incorporation of Factor in Chapter Two.—Do not apply this
adjustment if the offense guideline specifically incorporates this factor. The only offense
guideline in Chapter Two that specifically incorporates this factor is §242.4 (Obstructing or
Impeding Officers).

Application_of Subsections (a) and (b).—"Motivated by such status"”, for purposes of
subsections (a) and (b), means that the offense of conviction was motivated by the fact that the
victim was a government officer or employee, or a member of the immediate family thereof.
This adjustment would not apply, for example, where both the defendant and victim were
employed by the same government agency and the offense was motivated by a personal dispute.
This adjustment also would not apply in the case of a robbery of a postal employee because
the offense guideline for robbery contains an enhancement (§2B3.1(a)) that takes such conduct
into account.

Application of Subsection (c).—

(4)  In General.—Subsection (c) applies in circumstances tantamount to aggravated assault
(i) against a law enforcement officer, committed in the course of, or in immediate flight
following, another offense; or (ii) against a prison official, while the defendant (or a
person for whose conduct the defendant is otherwise accountable) was in the custody or
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5.

(B)

control of a prison or other correctional facility. While subsection (c) may apply in
connection with a variety of offenses that are not by nature targeted against official
victims, its applicability is limited to assaultive conduct against such official victims that
is sufficiently serious to create at least a "substantial risk of serious bodily injury".

Definitions.—For purposes of subsection (c):

"Custody or control” includes "non-secure custody”, i.e., custody with no significant
physical restraint. For example, a defendant is in the custody or control of a prison or
other correctional facility if the defendant (i) is on a work detail outside the security
perimeter of the prison or correctional facility; (ii) is physically away from the prison
or correctional facility while on a pass or furlough, or (iii) is in custody at a community
corrections center, community treatment center, "halfway house", or similar facility.
The defendant also shall be deemed to be in the custody or control of a prison or other
correctional facility while the defendant is in the status of having escaped from that
prison or correctional facility.

"Prison official” means any individual (including a director, officer, employee,
independent contractor, or volunteer, but not including an inmate) authorized to act on
behalf of a prison or correctional facility. For example, this enhancement would be
applicable to any of the following: (i) an individual employed by a prison as a
corrections officer, (ii) an individual employed by a prison as a work detail supervisor;
and (iii) a nurse who, under contract, provides medical services to prisoners in a prison
health facility.

"Substantial risk of serious bodily injury" includes any more serious injury that was
risked, as well as actual serious bodily injury (or more serious injury) if it occurs.

Upward Departure Provision.—lIfthe official victim is an exceptionally high-level official, such

as the President or the Vice President of the United States, an upward departure may be
warranted due to the potential disruption of the governmental function.

Historical Note: Effective November 1, 1987. Amended effective January 15, 1988 (see Appendix C, amendment 44); November 1, 1989
(see Appendix C, amendments 246-248); November 1, 1992 (see Appendix C, amendment 455); November 1, 2002 (see Appendix C,
amendment 643); November 1, 2004 (see Appendix C, amendment 663).

§3A1.3.

Restraint of Victim

If a victim was physically restrained in the course of the offense, increase by 2 levels.

Commentary

Application Notes:

1.

2.

"Physically restrained" is defined in the Commentary to §1B1.1 (Application Instructions).

Do not apply this adjustment where the offense guideline specifically incorporates this factor,
or where the unlawful restraint of a victim is an element of the offense itself (e.g., this
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adjustment does not apply to offenses covered by §244.1 (Kidnapping, Abduction, Unlawful
Restraint)).

Ifthe restraint was sufficiently egregious, an upward departure may be warranted. See §5K2.4
(Abduction or Unlawful Restraint).

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendments 249 and 250);
November 1, 1991 (see Appendix C, amendment 413).

§3A1.4. Terrorism

(a) If the offense is a felony that involved, or was intended to promote, a federal
crime of terrorism, increase by 12 levels; but if the resulting offense level is less
than level 32, increase to level 32.

(b) In each such case, the defendant’s criminal history category from Chapter Four
(Criminal History and Criminal Livelihood) shall be Category VI.

Commentary
Application Notes:
1. "Federal Crime of Terrorism" Defined.—For purposes of this guideline, "federal crime of

terrorism" has the meaning given that term in 18 U.S.C. § 2332b(g)(5).

Harboring, Concealing, and Obstruction Offenses.—For purposes of this guideline, an offense
that involved (A) harboring or concealing a terrorist who committed a federal crime of
terrorism (such as an offense under 18 U.S.C. § 2339 or § 23394), or (B) obstructing an
investigation of a federal crime of terrorism, shall be considered to have involved, or to have
been intended to promote, that federal crime of terrorism.

Computation of Criminal History Category.— Under subsection (b), if the defendant’s criminal
history category as determined under Chapter Four (Criminal History and Criminal
Livelihood) is less than Category VI, it shall be increased to Category VI.

Upward Departure Provision.—By the terms of the directive to the Commission in section 730
of the Antiterrorism and Effective Death Penalty Act of 1996, the adjustment provided by this
guideline applies only to federal crimes of terrorism. However, there may be cases in which
(A) the offense was calculated to influence or affect the conduct of government by intimidation
or coercion, or to retaliate against government conduct but the offense involved, or was
intended to promote, an offense other than one of the offenses specifically enumerated in 18
U.S.C. § 2332b(g)(5)(B), or (B) the offense involved, or was intended to promote, one of the
offenses specifically enumerated in 18 U.S.C. § 2332b(g)(5)(B), but the terrorist motive was

to intimidate or coerce a civilian population, rather than to influence or affect the conduct of
government by intimidation or coercion, or to retaliate against government conduct. In such
cases an upward departure would be warranted, except that the sentence resulting from such
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a departure may not exceed the top of the guideline range that would have resulted if the
adjustment under this guideline had been applied.

Historical Note: Effective November 1, 1995 (see Appendix C, amendment 526). Amended effective November 1, 1996 (see Appendix
C, amendment 539); November 1, 1997 (see Appendix C, amendment 565); November 1, 2002 (see Appendix C, amendment 637).
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PART B - ROLE IN THE OFFENSE

Introductory Commentary

This Part provides adjustments to the offense level based upon the role the defendant played
in committing the offense. The determination of a defendant’s role in the offense is to be made on
the basis of all conduct within the scope of §1B1.3 (Relevant Conduct), i.e., all conduct included
under §1B1.3(a)(1)-(4), and not solely on the basis of elements and acts cited in the count of
conviction.

When an offense is committed by more than one participant, §3B1.1 or §3B1.2 (or neither) may
apply. Section 3B1.3 may apply to offenses committed by any number of participants.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1990 (see Appendix C, amendment 345); November 1,
1992 (see Appendix C, amendment 456).

§3B1.1.  Aggravating Role

Based on the defendant’s role in the offense, increase the offense level as follows:

(a) If the defendant was an organizer or leader of a criminal activity that involved
five or more participants or was otherwise extensive, increase by 4 levels.

(b) If the defendant was a manager or supervisor (but not an organizer or leader) and
the criminal activity involved five or more participants or was otherwise

extensive, increase by 3 levels.

(©) If the defendant was an organizer, leader, manager, or supervisor in any criminal
activity other than described in (a) or (b), increase by 2 levels.

Commentary

Application Notes:

1. A'participant” is a person who is criminally responsible for the commission of the offense, but
need not have been convicted. A person who is not criminally responsible for the commission
of the offense (e.g., an undercover law enforcement officer) is not a participant.

2. To qualify for an adjustment under this section, the defendant must have been the organizer,
leader, manager, or supervisor of one or more other participants. An upward departure may
be warranted, however, in the case of a defendant who did not organize, lead, manage, or
supervise another participant, but who nevertheless exercised management responsibility over
the property, assets, or activities of a criminal organization.
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3. Inassessing whether an organization is "otherwise extensive," all persons involved during the
course of the entire offense are to be considered. Thus, a fraud that involved only three
participants but used the unknowing services of many outsiders could be considered extensive.

4. In distinguishing a leadership and organizational role from one of mere management or
supervision, titles such as "kingpin" or "boss" are not controlling. Factors the court should
consider include the exercise of decision making authority, the nature of participation in the
commission of the offense, the recruitment of accomplices, the claimed right to a larger share
of the fruits of the crime, the degree of participation in planning or organizing the offense, the
nature and scope of the illegal activity, and the degree of control and authority exercised over
others. There can, of course, be more than one person who qualifies as a leader or organizer
of a criminal association or conspiracy. This adjustment does not apply to a defendant who
merely suggests committing the offense.

Background: This section provides a range of adjustments to increase the offense level based upon
the size of a criminal organization (i.e., the number of participants in the offense) and the degree to
which the defendant was responsible for committing the offense. This adjustment is included
primarily because of concerns about relative responsibility. However, it is also likely that persons
who exercise a supervisory or managerial role in the commission of an offense tend to profit more
from it and present a greater danger to the public and/or are more likely to recidivate. The
Commission’s intent is that this adjustment should increase with both the size of the organization
and the degree of the defendant’s responsibility.

In relatively small criminal enterprises that are not otherwise to be considered as extensive in
scope or in planning or preparation, the distinction between organization and leadership, and that
of management or supervision, is of less significance than in larger enterprises that tend to have
clearly delineated divisions of responsibility. This is reflected in the inclusiveness of §3B1.1(c).

Historical Note: Effective November 1, 1987. Amended effective November 1, 1991 (see Appendix C, amendment 414); November 1,
1993 (see Appendix C, amendment 500).

§3B1.2.  Mitigating Role

Based on the defendant’s role in the offense, decrease the offense level as follows:

(a) If the defendant was a minimal participant in any criminal activity, decrease by
4 levels.

(b) If the defendant was a minor participant in any criminal activity, decrease by
2 levels.

In cases falling between (a) and (b), decrease by 3 levels.
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Commentary
Application Notes:
1. Definition.—For purposes of this guideline, "participant” has the meaning given that term in

Application Note 1 of $§3B1.1 (Aggravating Role).

Requirement of Multiple Participants.—This guideline is not applicable unless more than one

participant was involved in the offense. See the Introductory Commentary to this Part (Role
in the Offense). Accordingly, an adjustment under this guideline may not apply to a defendant
who is the only defendant convicted of an offense unless that offense involved other
participants in addition to the defendant and the defendant otherwise qualifies for such an
adjustment.

Applicability of Adjustment.—

(4)

(B)

©

Substantially Less Culpable than Average Participant.—This section provides a range
of adjustments for a defendant who plays a part in committing the offense that makes
him substantially less culpable than the average participant.

A defendant who is accountable under §1B1.3 (Relevant Conduct) only for the conduct
in which the defendant personally was involved and who performs a limited function in
concerted criminal activity is not precluded from consideration for an adjustment under
this guideline. For example, a defendant who is convicted of a drug trafficking offense,
whose role in that offense was limited to transporting or storing drugs and who is
accountable under §1B1.3 only for the quantity of drugs the defendant personally
transported or stored is not precluded from consideration for an adjustment under this
guideline.

Conviction of Significantly Less Serious Offense.—If a defendant has received a lower
offense level by virtue of being convicted of an offense significantly less serious than
warranted by his actual criminal conduct, a reduction for a mitigating role under this
section ordinarily is not warranted because such defendant is not substantially less
culpable than a defendant whose only conduct involved the less serious offense. For
example, if a defendant whose actual conduct involved a minimal role in the distribution
of 25 grams of cocaine (an offense having a Chapter Two offense level of level 14 under
§2D1.1 (Unlawful Manufacturing, Importing, Exporting, or Trafficking (Including
Possession with Intent to Commit These Offenses), Attempt or Conspiracy)) is convicted
of simple possession of cocaine (an offense having a Chapter Two offense level of level
6 under §2D2.1 (Unlawful Possession; Attempt or Conspiracy)), no reduction for a
mitigating role is warranted because the defendant is not substantially less culpable
than a defendant whose only conduct involved the simple possession of cocaine.

Fact-Based Determination.—The determination whether to apply subsection (a) or
subsection (b), or an intermediate adjustment, involves a determination that is heavily
dependent upon the facts of the particular case. As with any other factual issue, the
court, in weighing the totality of the circumstances, is not required to find, based solely
on the defendant’s bare assertion, that such a role adjustment is warranted.
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Minimal Participant.—Subsection (a) applies to a defendant described in Application Note
3(A4) who plays a minimal role in concerted activity. It is intended to cover defendants who are
plainly among the least culpable of those involved in the conduct of a group. Under this
provision, the defendant’s lack of knowledge or understanding of the scope and structure of
the enterprise and of the activities of others is indicative of a role as minimal participant. It
is intended that the downward adjustment for a minimal participant will be used infrequently.

Minor Participant.— Subsection (b) applies to a defendant described in Application Note 3(4)
who is less culpable than most other participants, but whose role could not be described as
minimal.

Application of Role Adjustment in Certain Drug Cases.—In a case in which the court applied
$2D1.1 and the defendant’s base offense level under that guideline was reduced by operation
of the maximum base offense level in §2D1.1(a)(5), the court also shall apply the appropriate
adjustment under this guideline.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1992 (see Appendix C, amendment 456); November 1,
2001 (see Appendix C, amendment 635); November 1, 2002 (see Appendix C, amendment 640); November 1, 2009 (see Appendix C,
amendment 737).

§3B1.3.  Abuse of Position of Trust or Use of Special Skill

If the defendant abused a position of public or private trust, or used a special skill, in a
manner that significantly facilitated the commission or concealment of the offense,
increase by 2 levels. This adjustment may not be employed if an abuse of trust or skill
is included in the base offense level or specific offense characteristic. If this adjustment
is based upon an abuse of a position of trust, it may be employed in addition to an
adjustment under §3B1.1 (Aggravating Role); if this adjustment is based solely on the
use of a special skill, it may not be employed in addition to an adjustment under §3B1.1

(Aggravating Role).
Commentary
Application Notes:
1. Definition of "Public or Private Trust".—"Public or private trust" refers to a position of public

or private trust characterized by professional or managerial discretion (i.e., substantial
discretionary judgment that is ordinarily given considerable deference). Persons holding such
positions ordinarily are subject to significantly less supervision than employees whose
responsibilities are primarily non-discretionary in nature. For this adjustment to apply, the
position of public or private trust must have contributed in some significant way to facilitating
the commission or concealment of the offense (e.g., by making the detection of the offense or
the defendant’s responsibility for the offense more difficult). This adjustment, for example,
applies in the case of an embezzlement of a client’s funds by an attorney serving as a guardian,
a bank executive’s fraudulent loan scheme, or the criminal sexual abuse of a patient by a
physician under the guise of an examination. This adjustment does not apply in the case of an
embezzlement or theft by an ordinary bank teller or hotel clerk because such positions are not
characterized by the above-described factors.
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2.

Application of Adjustment in Certain Circumstances.—Notwithstanding Application Note 1,
or any other provision of this guideline, an adjustment under this guideline shall apply to the
following:

(4)  Anemployee of the United States Postal Service who engages in the theft or destruction
of undelivered United States mail.

(B) A defendant who exceeds or abuses the authority of his or her position in order to
obtain, transfer, or issue unlawfully, or use without authority, any means of
identification. "Means of identification” has the meaning given that term in 18 U.S.C.
§1028(d)(7). The following are examples to which this subdivision would apply: (i) an
employee of a state motor vehicle department who exceeds or abuses the authority of his
or her position by knowingly issuing a driver’s license based on false, incomplete, or
misleading information; (ii) a hospital orderly who exceeds or abuses the authority of
his or her position by obtaining or misusing patient identification information from a
patient chart; and (iii) a volunteer at a charitable organization who exceeds or abuses
the authority of his or her position by obtaining or misusing identification information
from a donor’s file.

This adjustment also applies in a case in which the defendant provides sufficient indicia to the
victim that the defendant legitimately holds a position of private or public trust when, in fact,
the defendant does not. For example, the adjustment applies in the case of a defendant who
(A) perpetrates a financial fraud by leading an investor to believe the defendant is a legitimate
investment broker; or (B) perpetrates a fraud by representing falsely to a patient or employer
that the defendant is a licensed physician. In making the misrepresentation, the defendant
assumes a position of trust, relative to the victim, that provides the defendant with the same
opportunity to commit a difficult-to-detect crime that the defendant would have had if the
position were held legitimately.

"Special skill" refers to a skill not possessed by members of the general public and usually
requiring substantial education, training or licensing. Examples would include pilots, lawyers,
doctors, accountants, chemists, and demolition experts.

The following additional illustrations of an abuse of a position of trust pertain to theft or
embezzlement from employee pension or welfare benefit plans or labor unions:

(4) If the offense involved theft or embezzlement from an employee pension or welfare
benefit plan and the defendant was a fiduciary of the benefit plan, an adjustment under
this section for abuse of a position of trust will apply. "Fiduciary of the benefit plan”
is definedin 29 U.S.C. § 1002(21)(A) to mean a person who exercises any discretionary
authority or control in respect to the management of such plan or exercises authority or
control in respect to management or disposition of its assets, or who renders investment
advice for a fee or other direct or indirect compensation with respect to any moneys or
other property of such plan, or has any authority or responsibility to do so, or who has
any discretionary authority or responsibility in the administration of such plan.

(B)  If'the offense involved theft or embezzlement from a labor union and the defendant was

a union officer or occupied a position of trust in the union (as set forth in 29 U.S.C.
§3501(a)), an adjustment under this section for an abuse of a position of trust will apply.
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Background: This adjustment applies to persons who abuse their positions of trust or their special
skills to facilitate significantly the commission or concealment of a crime. The adjustment also
applies to persons who provide sufficient indicia to the victim that they legitimately hold a position
of public or private trust when, in fact, they do not. Such persons generally are viewed as more
culpable.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1990 (see Appendix C, amendment 346); November 1,
1993 (see Appendix C, amendment 492); November 1, 1998 (see Appendix C, amendment 580); November 1, 2001 (see Appendix C,
amendment 617); November 1, 2005 (see Appendix C, amendment 677); November 1, 2009 (see Appendix C, amendment 726).

§3B1.4. Using a Minor To Commit a Crime

If the defendant used or attempted to use a person less than eighteen years of age to
commit the offense or assist in avoiding detection of, or apprehension for, the offense,
increase by 2 levels.

Commentary
Application Notes:
1. "Used or attempted to use" includes directing, commanding, encouraging, intimidating,

counseling, training, procuring, recruiting, or soliciting.
2. Do not apply this adjustment if the Chapter Two offense guideline incorporates this factor.

3. Ifthedefendant used or attempted to use more than one person less than eighteen years of age,
an upward departure may be warranted.

Historical Note: Effective November 1, 1995 (see Appendix C, amendment 527). Amended effective November 1, 1996 (see Appendix
C, amendment 540). A former §3B1.4 (untitled), effective November 1, 1987, amended effective November 1, 1989 (see Appendix C,
amendment 303), was deleted effective November 1, 1995 (see Appendix C, amendment 527).

§3B1.5. Use of Body Armor in Drug Trafficking Crimes and Crimes of Violence

It—

(1 the defendant was convicted of a drug trafficking crime or a crime of violence;
and

2) (apply the greater)—
(A)  the offense involved the use of body armor, increase by 2 levels; or
(B)  the defendant used body armor during the commission of the offense, in

preparation for the offense, or in an attempt to avoid apprehension for the
offense, increase by 4 levels.
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Commentary
Application Notes:
1. Definitions.—For purposes of this guideline:

"Body armor" means any product sold or offered for sale, in interstate or foreign commerce,
as personal protective body covering intended to protect against gunfire, regardless of whether
the product is to be worn alone or is sold as a complement to another product or garment. See
18 US.C. § 921(a)(35).

"Crime of violence" has the meaning given that term in 18 U.S.C. § 16.
"Drug trafficking crime" has the meaning given that term in 18 U.S.C. § 924(c)(2).

"Offense"” has the meaning given that term in Application Note 1 of the Commentary to §1B1.1
(Application Instructions).

"Use" means (4) active employment in a manner to protect the person from gunfire, or (B) use
as a means of bartering. "Use" does not mean mere possession (e.g., "use" does not mean that
the body armor was found in the trunk of the car but not used actively as protection). "Used"
means put into "use" as defined in this paragraph.

Application of Subdivision (2)(B).—Consistent with §1B1.3 (Relevant Conduct), the term
"defendant", for purposes of subdivision (2)(B), limits the accountability of the defendant to
the defendant’s own conduct and conduct that the defendant aided or abetted, counseled,
commanded, induced, procured, or willfully caused.

Interaction with §2K2.6 and Other Counts of Conviction.—If the defendant is convicted only
of 18 US.C. § 931 and receives an enhancement under subsection (b)(1) of §2K2.6
(Possessing, Purchasing, or Owning Body Armor by Violent Felons), do not apply an
adjustment under this guideline. However, if, in addition to the count of conviction under 18
U.S.C. § 931, the defendant (4) is convicted of an offense that is a drug trafficking crime or a
crime of violence, and (B) used the body armor with respect to that offense, an adjustment
under this guideline shall apply with respect to that offense.

Background: This guideline implements the directive in the James Guelff and Chris McCurley Body

Armor Act of 2002 (section 11009(d) of the 21" Century Department of Justice Appropriations
Authorization Act, Pub. L. 107-273).

Historical Note: Effective November 1, 2003 (see Appendix C, amendment 659). Amended effective November 1, 2004 (see Appendix
C, amendment 670).
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PART C - OBSTRUCTION AND RELATED ADJUSTMENTS

Historical Note: Effective November 1, 1987. Amended effective November 1, 2006 (see Appendix C, amendment 684).

§3C1.1.  Obstructing or Impeding the Administration of Justice

If (A) the defendant willfully obstructed or impeded, or attempted to obstruct or impede,
the administration of justice with respect to the investigation, prosecution, or sentencing
of the instant offense of conviction, and (B) the obstructive conduct related to (i) the
defendant’s offense of conviction and any relevant conduct; or (ii) a closely related
offense, increase the offense level by 2 levels.

Commentary
Application Notes:
1. In General.—This adjustment applies if the defendant’s obstructive conduct (4) occurred with

respect to the investigation, prosecution, or sentencing of the defendant’s instant offense of
conviction, and (B) related to (i) the defendant’s offense of conviction and any relevant
conduct; or (ii) an otherwise closely related case, such as that of a co-defendant.

Obstructive conduct that occurred prior to the start of the investigation of the instant offense
of conviction may be covered by this guideline if the conduct was purposefully calculated, and
likely, to thwart the investigation or prosecution of the offense of conviction.

Limitations on Applicability of Adjustment.—This provision is not intended to punish a
defendant for the exercise of a constitutional right. A defendant’s denial of guilt (other than
a denial of guilt under oath that constitutes perjury), refusal to admit guilt or provide
information to a probation officer, or refusal to enter a plea of guilty is not a basis for
application of this provision. In applying this provision in respect to alleged false testimony
or statements by the defendant, the court should be cognizant that inaccurate testimony or
Statements sometimes may result from confusion, mistake, or faulty memory and, thus, not all
inaccurate testimony or statements necessarily reflect a willful attempt to obstruct justice.

Covered Conduct Generally.—Obstructive conduct can vary widely in nature, degree of
planning, and seriousness. Application Note 4 sets forth examples of the types of conduct to
which this adjustment is intended to apply. Application Note 5 sets forth examples of less
serious forms of conduct to which this enhancement is not intended to apply, but that ordinarily
can appropriately be sanctioned by the determination of the particular sentence within the
otherwise applicable guideline range. Although the conduct to which this adjustment applies
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is not subject to precise definition, comparison of the examples set forth in Application Notes
4 and 5 should assist the court in determining whether application of this adjustment is
warranted in a particular case.

4. Examples of Covered Conduct.—The following is a non-exhaustive list of examples of the types

of conduct to which this adjustment applies:

(@)

(b)

(©)

@

(e)

(g

)

)

(k)

threatening, intimidating, or otherwise unlawfully influencing a co-defendant, witness,
or juror, directly or indirectly, or attempting to do so;

committing, suborning, or attempting to suborn perjury, including during the course of
a civil proceeding if such perjury pertains to conduct that forms the basis of the offense
of conviction;

producing or attempting to produce a false, altered, or counterfeit document or record
during an official investigation or judicial proceeding;

destroying or concealing or directing or procuring another person to destroy or conceal
evidence that is material to an official investigation or judicial proceeding (e.g.,
shredding a document or destroying ledgers upon learning that an official investigation
has commenced or is about to commence), or attempting to do so; however, if such
conduct occurred contemporaneously with arrest (e.g., attempting to swallow or throw
away a controlled substance), it shall not, standing alone, be sufficient to warrant an
adjustment for obstruction unless it resulted in a material hindrance to the official
investigation or prosecution of the instant offense or the sentencing of the offender;

escaping or attempting to escape from custody before trial or sentencing; or willfully
failing to appear, as ordered, for a judicial proceeding;

providing materially false information to a judge or magistrate;

providing a materially false statement to a law enforcement officer that significantly
obstructed or impeded the official investigation or prosecution of the instant offense;

providing materially false information to a probation officer in respect to a presentence
or other investigation for the court;

other conduct prohibited by obstruction of justice provisions under Title 18, United
States Code (e.g., 18 US.C. §§ 1510, 1511);

failing to comply with a restraining order or injunction issued pursuant to 21 U.S.C.
§ 853(e) or with an order to repatriate property issued pursuant to 21 U.S.C. § 853(p);

threatening the victim of the offense in an attempt to prevent the victim from reporting
the conduct constituting the offense of conviction.
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This adjustment also applies to any other obstructive conduct in respect to the official
investigation, prosecution, or sentencing of the instant offense where there is a separate count
of conviction for such conduct.

5. Examples of Conduct Ordinarily Not Covered.—Some types of conduct ordinarily do not
warrant application of this adjustment but may warrant a greater sentence within the
otherwise applicable guideline range or affect the determination of whether other guideline
adjustments apply (e.g., $3E1.1 (Acceptance of Responsibility)). However, if the defendant is
convicted of a separate count for such conduct, this adjustment will apply and increase the
offense level for the underlying offense (i.e., the offense with respect to which the obstructive
conduct occurred). See Application Note 8, below.

The following is a non-exhaustive list of examples of the types of conduct to which this
application note applies:

(a) providing a false name or identification document at arrest, except where such conduct
actually resulted in a significant hindrance to the investigation or prosecution of the
instant offense;

(b)  making false statements, not under oath, to law enforcement officers, unless Application
Note 4(g) above applies;

(c)  providing incomplete or misleading information, not amounting to a material falsehood,
in respect to a presentence investigation,

(d)  avoiding or fleeing from arrest (see, however, §3C1.2 (Reckless Endangerment During
Flight));

(e) lyingto aprobation or pretrial services officer about defendant’s drug use while on pre-
trial release, although such conduct may be a factor in determining whether to reduce
the defendant’s sentence under §3E1.1 (Acceptance of Responsibility).

6. "Material" Evidence Defined—"Material” evidence, fact, statement, or information, as used
in this section, means evidence, fact, statement, or information that, if believed, would tend to
influence or affect the issue under determination.

7. Inapplicability of Adjustment in Certain Circumstances.—If the defendant is convicted of an
offense covered by §2J1.1 (Contempt), §2J1.2 (Obstruction of Justice), §2J1.3 (Perjury or
Subornation of Perjury, Bribery of Witness), $2J1.5 (Failure to Appear by Material Witness),
$2J1.6 (Failure to Appear by Defendant), §2J1.9 (Payment to Witness), §2X3.1 (Accessory
After the Fact), or §2X4.1 (Misprision of Felony), this adjustment is not to be applied to the
offense level for that offense except if a significant further obstruction occurred during the
investigation, prosecution, or sentencing of the obstruction offense itself (e.g., if the defendant
threatened a witness during the course of the prosecution for the obstruction offense).

8. Grouping Under §3D1.2(c).—If the defendant is convicted both of an obstruction offense (e.g.,
18 U.S.C. § 3146 (Penalty for failure to appear); 18 U.S.C. § 1621 (Perjury generally)) and
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an underlying offense (the offense with respect to which the obstructive conduct occurred), the
count for the obstruction offense will be grouped with the count for the underlying offense
under subsection (c) of §3D1.2 (Groups of Closely Related Counts). The offense level for that
group of closely related counts will be the offense level for the underlying offense increased
by the 2-level adjustment specified by this section, or the offense level for the obstruction
offense, whichever is greater.

9. Accountability for §1B1.3(a)(1)(4) Conduct.—Under this section, the defendant is accountable
for his own conduct and for conduct that he aided or abetted, counseled, commanded, induced,
procured, or willfully caused.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendments 251 and 252);
November 1, 1990 (see Appendix C, amendment 347); November 1, 1991 (see Appendix C, amendment 415); November 1, 1992 (see
Appendix C, amendment 457); November 1, 1993 (see Appendix C, amendment 496); November 1, 1997 (see Appendix C, amendment
566); November 1, 1998 (see Appendix C, amendments 579, 581, and 582); November 1, 2002 (see Appendix C, amendment 637);
November 1, 2004 (see Appendix C, amendment 674); November 1, 2006 (see Appendix C, amendment 693).

§3C1.2.  Reckless Endangerment During Flight

If the defendant recklessly created a substantial risk of death or serious bodily injury to
another person in the course of fleeing from a law enforcement officer, increase by 2
levels.

Commentary

Application Notes:

1. Do not apply this enhancement where the offense guideline in Chapter Two, or another
adjustment in Chapter Three, results in an equivalent or greater increase in offense level solely
on the basis of the same conduct.

2. "Reckless" is defined in the Commentary to §2A1.4 (Involuntary Manslaughter). For the
purposes of this guideline, "reckless" means that the conduct was at least reckless and includes
any higher level of culpability. However, where a higher degree of culpability was involved,
an upward departure above the 2-level increase provided in this section may be warranted.

3. "During flight" is to be construed broadly and includes preparation for flight. Therefore, this
adjustment also is applicable where the conduct occurs in the course of resisting arrest.

4. "Another person" includes any person, except a participant in the offense who willingly
participated in the flight.

5. Under this section, the defendant is accountable for his own conduct and for conduct that he
aided or abetted, counseled, commanded, induced, procured, or willfully caused.
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6.  If death or bodily injury results or the conduct posed a substantial risk of death or bodily
injury to more than one person, an upward departure may be warranted. See Chapter Five,
Part K (Departures).

Historical Note: Effective November 1, 1990 (see Appendix C, amendment 347). Amended effective November 1, 1991 (see Appendix
C, amendment 416); November 1, 1992 (see Appendix C, amendment 457).

§3C1.3. Commission of Offense While on Release

If a statutory sentencing enhancement under 18 U.S.C. § 3147 applies, increase the
offense level by 3 levels.

Commentary

Application Note:

1. Under 18 US.C. § 3147, a sentence of imprisonment must be imposed in addition to the
sentence for the underlying offense, and the sentence of imprisonment imposed under 18 U.S.C.
$ 3147 must run consecutively to any other sentence of imprisonment. Therefore, the court,
in order to comply with the statute, should divide the sentence on the judgment form between
the sentence attributable to the underlying offense and the sentence attributable to the
enhancement. The court will have to ensure that the "total punishment" (i.e., the sentence for
the offense committed while on release plus the statutory sentencing enhancement under
18 US.C. § 3147) is in accord with the guideline range for the offense committed while on
release, including, as in any other case in which a Chapter Three adjustment applies (see
$1B1.1 (Application Instructions)), the adjustment provided by the enhancement in this section.
For example, if the applicable adjusted guideline range is 30-37 months and the court
determines a "total punishment" of 36 months is appropriate, a sentence of 30 months for the
underlying offense plus 6 months under 18 U.S.C. § 3147 would satisfy this requirement.
Similarly, if the applicable adjusted guideline range is 30-37 months and the court determines
a "total punishment" of 30 months is appropriate, a sentence of 24 months for the underlying
offense plus 6 months under 18 U.S.C. § 3147 would satisfy this requirement.

Background: An enhancement under 18 U.S.C. § 3147 applies, after appropriate sentencing notice,
when a defendant is sentenced for an offense committed while released in connection with another
federal offense.

This guideline enables the court to determine and implement a combined "total punishment"
consistent with the overall structure of the guidelines, while at the same time complying with the
statutory requirement.

Historical Note: Effective November 1, 2006 (see Appendix C, amendment 684). Amended effective November 1, 2009 (see Appendix
C, amendment 734).
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§3C1.4. False Registration of Domain Name

If a statutory enhancement under 18 U.S.C. § 3559(g)(1) applies, increase by 2 levels.

Commentary

Background: This adjustment implements the directive to the Commission in section 204(b) of Pub.
L. 108—482.

Historical Note: Effective November 1, 2006 (see Appendix C, amendment 689). Amended effective November 1, 2008 (see Appendix
C, amendment 724).
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PART D - MULTIPLE COUNTS

Introductory Commentary

This Part provides rules for determining a single offense level that encompasses all the counts
of which the defendant is convicted. These rules apply to multiple counts of conviction (4) contained
in the same indictment or information, or (B) contained in different indictments or informations for
which sentences are to be imposed at the same time or in a consolidated proceeding. The single,
"combined" offense level that results from applying these rules is used, after adjustment pursuant
to the guidelines in subsequent parts, to determine the sentence. These rules have been designed
primarily with the more commonly prosecuted federal offenses in mind.

The rules in this Part seek to provide incremental punishment for significant additional
criminal conduct. The most serious offense is used as a starting point. The other counts determine
how much to increase the offense level. The amount of the additional punishment declines as the
number of additional offenses increases.

Some offenses that may be charged in multiple-count indictments are so closely intertwined
with other offenses that conviction for them ordinarily would not warrant increasing the guideline
range. For example, embezzling money from a bank and falsifying the related records, although
legally distinct offenses, represent essentially the same type of wrongful conduct with the same
ultimate harm, so that it would be more appropriate to treat them as a single offense for purposes
of sentencing. Other offenses, such as an assault causing bodily injury to a teller during a bank
robbery, are so closely related to the more serious offense that it would be appropriate to treat them
as part of the more serious offense, leaving the sentence enhancement to result from application of
a specific offense characteristic.

In order to limit the significance of the formal charging decision and to prevent multiple
punishment for substantially identical offense conduct, this Part provides rules for grouping offenses
together. Convictions on multiple counts do not result in a sentence enhancement unless they
represent additional conduct that is not otherwise accounted for by the guidelines. In essence,
counts that are grouped together are treated as constituting a single offense for purposes of the
guidelines.

Some offense guidelines, such as those for theft, fraud and drug offenses, contain provisions
that deal with repetitive or ongoing behavior. Other guidelines, such as those for assault and
robbery, are oriented more toward single episodes of criminal behavior. Accordingly, different rules
are required for dealing with multiple-count convictions involving these two different general classes
of offenses. More complex cases involving different types of offenses may require application of one
rule to some of the counts and another rule to other counts.

Some offenses, e.g., racketeering and conspiracy, may be "composite" in that they involve a
pattern of conduct or scheme involving multiple underlying offenses. The rules in this Part are to
be used to determine the offense level for such composite offenses from the offense level for the
underlying offenses.

Essentially, the rules in this Part can be summarized as follows: (1) If the offense guidelines
in Chapter Two base the offense level primarily on the amount of money or quantity of substance
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involved (e.g., theft, fraud, drug trafficking, firearms dealing), or otherwise contain provisions
dealing with repetitive or ongoing misconduct (e.g., many environmental offenses), add the
numerical quantities and apply the pertinent offense guideline, including any specific offense
characteristics for the conduct taken as a whole. (2) When offenses are closely interrelated, group
them together for purposes of the multiple-count rules, and use only the offense level for the most
serious offense in that group. (3) As to other offenses (e.g., independent instances of assault or
robbery), start with the offense level for the most serious count and use the number and severity of
additional counts to determine the amount by which to increase that offense level.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendment 121); November 1,
2007 (see Appendix C, amendment 707).

§3D1.1.  Procedure for Determining Offense Level on Multiple Counts

(a) When a defendant has been convicted of more than one count, the court shall:

(D) Group the counts resulting in conviction into distinct Groups of Closely
Related Counts ("Groups") by applying the rules specified in §3D1.2.

2) Determine the offense level applicable to each Group by applying the
rules specified in §3D1.3.

3) Determine the combined offense level applicable to all Groups taken
together by applying the rules specified in §3D1.4.

(b) Exclude from the application of §§3D1.2-3D1.5 the following:

(D) Any count for which the statute (A) specifies a term of imprisonment to
be imposed; and (B) requires that such term of imprisonment be imposed
to run consecutively to any other term of imprisonment. Sentences for
such counts are governed by the provisions of §5G1.2(a).

2) Any count of conviction under 18 U.S.C. § 1028 A. See Application Note
2(B) of the Commentary to §5G1.2 (Sentencing on Multiple Counts of
Conviction) for guidance on how sentences for multiple counts of
conviction under 18 U.S.C. § 1028 A should be imposed.

Commentary

Application Notes:

1. In General—For purposes of sentencing multiple counts of conviction, counts can be (4)
contained in the same indictment or information, or (B) contained in different indictments or
informations for which sentences are to be imposed at the same time or in a consolidated
proceeding.
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2. Subsection (b)(1) applies if a statute (A) specifies a term of imprisonment to be imposed, and
(B) requires that such term of imprisonment be imposed to run consecutively to any other term
of imprisonment. See, e.g., 18 U.S.C. § 924(c) (requiring mandatory minimum terms of
imprisonment, based on the conduct involved, to run consecutively). The multiple count rules
set out under this Part do not apply to a count of conviction covered by subsection (b).
However, a count covered by subsection (b)(1) may affect the offense level determination for
other counts. For example, a defendant is convicted of one count of bank robbery (18 U.S.C.
§ 2113), and one count of use of a firearm in the commission of a crime of violence (18 U.S.C.
$924(c)). The two counts are not grouped together pursuant to this guideline, and, to avoid
unwarranted double counting, the offense level for the bank robbery count under §2B3.1
(Robbery) is computed without application of the enhancement for weapon possession or use
as otherwise required by subsection (b)(2) of that guideline. Pursuant to 18 U.S.C. § 924(c),
the mandatory minimum five-year sentence on the weapon-use count runs consecutively to the
guideline sentence imposed on the bank robbery count. See §5G1.2(a).

Unless specifically instructed, subsection (b)(1) does not apply when imposing a sentence
under a statute that requires the imposition of a consecutive term of imprisonment only if a
term of imprisonment is imposed (i.e., the statute does not otherwise require a term of
imprisonment to be imposed). See, e.g., 18 U.S.C. § 3146 (Penalty for failure to appear), 18
US.C. § 924(a)(4) (regarding penalty for 18 U.S.C. § 922(q) (possession or discharge of a
firearm in a school zone)); 18 U.S.C. § 1791(c) (penalty for providing or possessing a
controlled substance in prison). Accordingly, the multiple count rules set out under this Part
do apply to a count of conviction under this type of statute.

Background: This section outlines the procedure to be used for determining the combined offense
level. After any adjustments from Chapter 3, Part E (Acceptance of Responsibility) and Chapter 4,
Part B (Career Offenders and Criminal Livelihood) are made, this combined offense level is used
to determine the guideline sentence range. Chapter Five (Determining the Sentence) discusses how
to determine the sentence from the (combined) offense level; §5G1.2 deals specifically with
determining the sentence of imprisonment when convictions on multiple counts are involved.
References in Chapter Five (Determining the Sentence) to the "offense level” should be treated as
referring to the combined offense level after all subsequent adjustments have been made.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1990 (see Appendix C, amendment 348); November 1,
1998 (see Appendix C, amendment 579); November 1, 2000 (see Appendix C, amendment 598); November 1, 2005 (see Appendix C,
amendments 677 and 680); November 1, 2007 (see Appendix C, amendment 707) .

§3D1.2.  Groups of Closely Related Counts

All counts involving substantially the same harm shall be grouped together into a single
Group. Counts involve substantially the same harm within the meaning of this rule:

(a) When counts involve the same victim and the same act or transaction.
(b) When counts involve the same victim and two or more acts or transactions

connected by a common criminal objective or constituting part of a common
scheme or plan.
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(c)

(d)

When one of the counts embodies conduct that is treated as a specific offense
characteristic in, or other adjustment to, the guideline applicable to another of the
counts.

When the offense level is determined largely on the basis of the total amount of
harm or loss, the quantity of a substance involved, or some other measure of
aggregate harm, or if the offense behavior is ongoing or continuous in nature and
the offense guideline is written to cover such behavior.

Offenses covered by the following guidelines are to be grouped under this
subsection:

§2A3.5;

§§2B1.1,2B1.4, 2B1.5, 2B4.1, 2B5.1, 2B5.3, 2B6.1;
§§2C1.1,2C1.2, 2C1.8;

§§2D1.1,2D1.2, 2D1.5, 2D1.11, 2D1.13;

§§2E4.1, 2E5.1;

§§2G2.2, 2G3.1;

§2K2.1;

§§2L1.1, 2L2.1;

§2N3.1;

§2Q2.1;

§2R1.1;

§§2S1.1, 2S1.3;

§§2T1.1,2T1.4,2T1.6,2T1.7, 2T1.9, 2T2.1, 2T3.1.

Specifically excluded from the operation of this subsection are:

all offenses in Chapter Two, Part A (except §2A3.5);
§§2B2.1, 2B2.3, 2B3.1, 2B3.2, 2B3.3;

§2C1.5;

§§2D2.1,2D2.2, 2D2.3;

§§2E1.3, 2E1.4, 2E2.1;

§§2G1.1, 2G2.1;

§§2H1.1, 2H2.1, 2H4.1;

§§21L.2.2, 21.2.5;

§§2M2.1, 2M2.3, 2M3.1, 2M3.2, 2M3.3, 2M3 .4, 2M3.5, 2M3.9;
§§2P1.1, 2P1.2, 2P1.3;

§2X6.1.

For multiple counts of offenses that are not listed, grouping under this subsection
may or may not be appropriate; a case-by-case determination must be made based
upon the facts of the case and the applicable guidelines (including specific
offense characteristics and other adjustments) used to determine the offense
level.

Exclusion of an offense from grouping under this subsection does not necessarily
preclude grouping under another subsection.
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Commentary

Application Notes:

1. Subsections (a)-(d) set forth circumstances in which counts are to be grouped together into a
single Group. Counts are to be grouped together into a single Group if any one or more of the
subsections provide for such grouping. Counts for which the statute (A) specifies a term of
imprisonment to be imposed, and (B) requires that such term of imprisonment be imposed to
run consecutively to any other term of imprisonment are excepted from application of the
multiple count rules. See §3D1.1(b)(1); id., comment. (n.1).

2. The term "victim" is not intended to include indirect or secondary victims. Generally, there
will be one person who is directly and most seriously affected by the offense and is therefore
identifiable as the victim. For offenses in which there are no identifiable victims (e.g., drug
or immigration offenses, where society at large is the victim), the "victim" for purposes of
subsections (a) and (b) is the societal interest that is harmed. In such cases, the counts are
grouped together when the societal interests that are harmed are closely related. Where one
count, for example, involves unlawfully entering the United States and the other involves
possession of fraudulent evidence of citizenship, the counts are grouped together because the
societal interests harmed (the interests protected by laws governing immigration) are closely
related. In contrast, where one count involves the sale of controlled substances and the other
involves an immigration law violation, the counts are not grouped together because different
societal interests are harmed. Ambiguities should be resolved in accordance with the purpose
of this section as stated in the lead paragraph, i.e., to identify and group "counts involving
substantially the same harm."

3. Under subsection (a), counts are to be grouped together when they represent essentially a
single injury or are part of a single criminal episode or transaction involving the same victim.

When one count charges an attempt to commit an offense and the other charges the
commission of that offense, or when one count charges an offense based on a general
prohibition and the other charges violation of a specific prohibition encompassed in the
general prohibition, the counts will be grouped together under subsection (a).

Examples: (1) The defendant is convicted of forging and uttering the same check. The counts
are to be grouped together. (2) The defendant is convicted of kidnapping and assaulting the
victim during the course of the kidnapping. The counts are to be grouped together. (3) The
defendant is convicted of bid rigging (an antitrust offense) and of mail fraud for signing and
mailing a false statement that the bid was competitive. The counts are to be grouped together.

(4) The defendant is convicted of two counts of assault on a federal officer for shooting at the
same officer twice while attempting to prevent apprehension as part of a single criminal
episode. The counts are to be grouped together. (5) The defendant is convicted of three counts
of unlawfully bringing aliens into the United States, all counts arising out of a single incident.

The three counts are to be grouped together. But: (6) The defendant is convicted of two counts
of assault on a federal officer for shooting at the officer on two separate days. The counts are
not to be grouped together.

4. Subsection (b) provides that counts that are part of a single course of conduct with a single
criminal objective and represent essentially one composite harm to the same victim are to be
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grouped together, even if they constitute legally distinct offenses occurring at different times.
This provision does not authorize the grouping of offenses that cannot be considered to
represent essentially one composite harm (e.g., robbery of the same victim on different
occasions involves multiple, separate instances of fear and risk of harm, not one composite
harm).

When one count charges a conspiracy or solicitation and the other charges a substantive
offense that was the sole object of the conspiracy or solicitation, the counts will be grouped
together under subsection (b).

Examples: (1) The defendant is convicted of one count of conspiracy to commit extortion and
one count of extortion for the offense he conspired to commit. The counts are to be grouped
together. (2) The defendant is convicted of two counts of mail fraud and one count of wire
fraud, each in furtherance of a single fraudulent scheme. The counts are to be grouped
together, even if the mailings and telephone call occurred on different days. (3) The defendant
is convicted of one count of auto theft and one count of altering the vehicle identification
number of the car he stole. The counts are to be grouped together. (4) The defendant is
convicted of two counts of distributing a controlled substance, each count involving a separate
sale of 10 grams of cocaine that is part of a common scheme or plan. In addition, a finding
is made that there are two other sales, also part of the common scheme or plan, each involving
10 grams of cocaine. The total amount of all four sales (40 grams of cocaine) will be used to
determine the offense level for each count under §1B1.3(a)(2). The two counts will then be
grouped together under either this subsection or subsection (d) to avoid double counting. But:
(5) The defendant is convicted of two counts of rape for raping the same person on different
days. The counts are not to be grouped together.

5. Subsection (c) provides that when conduct that represents a separate count, e.g., bodily injury
or obstruction of justice, is also a specific offense characteristic in or other adjustment to
another count, the count represented by that conduct is to be grouped with the count to which
it constitutes an aggravating factor. This provision prevents "double counting" of offense
behavior. Of course, this rule applies only if the offenses are closely related. It is not, for
example, the intent of this rule that (assuming they could be joined together) a bank robbery
on one occasion and an assault resulting in bodily injury on another occasion be grouped
together. The bodily injury (the harm from the assault) would not be a specific offense
characteristic to the robbery and would represent a different harm. On the other hand, use of
a firearm in a bank robbery and unlawful possession of that firearm are sufficiently related to
warrant grouping of counts under this subsection. Frequently, this provision will overlap
subsection (a), at least with respect to specific offense characteristics. However, a count such
as obstruction of justice, which represents a Chapter Three adjustment and involves a different
harm or societal interest than the underlying offense, is covered by subsection (c) even though
it is not covered by subsection (a).

Sometimes there may be several counts, each of which could be treated as an aggravating
factor to another more serious count, but the guideline for the more serious count provides an
adjustment for only one occurrence of that factor. In such cases, only the count representing
the most serious of those factors is to be grouped with the other count. For example, if in a
robbery of a credit union on a military base the defendant is also convicted of assaulting two
employees, one of whom is injured seriously, the assault with serious bodily injury would be
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grouped with the robbery count, while the remaining assault conviction would be treated
separately.

A cross reference to another offense guideline does not constitute "a specific offense
characteristic ... or other adjustment" within the meaning of subsection (c). For example, the
guideline for bribery of a public official contains a cross reference to the guideline for a
conspiracy to commit the offense that the bribe was to facilitate. Nonetheless, if the defendant
were convicted of one count of securities fraud and one count of bribing a public official to
facilitate the fraud, the two counts would not be grouped together by virtue of the cross
reference. If, however, the bribe was given for the purpose of hampering a criminal
investigation into the offense, it would constitute obstruction and under §3C1.1 would result
in a 2-level enhancement to the offense level for the fraud. Under the latter circumstances, the
counts would be grouped together.

6.  Subsection (d) likely will be used with the greatest frequency. It provides that most property
crimes (except robbery, burglary, extortion and the like), drug offenses, firearms offenses, and
other crimes where the guidelines are based primarily on quantity or contemplate continuing
behavior are to be grouped together. The list of instances in which this subsection should be
applied is not exhaustive. Note, however, that certain guidelines are specifically excluded from
the operation of subsection (d).

A conspiracy, attempt, or solicitation to commit an offense is covered under subsection (d) if
the offense that is the object of the conspiracy, attempt, or solicitation is covered under
subsection (d).

Counts involving offenses to which different offense guidelines apply are grouped together
under subsection (d) if the offenses are of the same general type and otherwise meet the
criteria for grouping under this subsection. In such cases, the offense guideline that results
in the highest offense level is used; see §3D1.3(b). The "same general type" of offense is to be
construed broadly.

Examples: (1) The defendant is convicted of five counts of embezzling money from a bank. The
five counts are to be grouped together. (2) The defendant is convicted of two counts of theft
of social security checks and three counts of theft from the mail, each from a different victim.

All five counts are to be grouped together. (3) The defendant is convicted of five counts of
mail fraud and ten counts of wire fraud. Although the counts arise from various schemes, each
involves a monetary objective. All fifteen counts are to be grouped together. (4) The defendant
is convicted of three counts of unlicensed dealing in firearms. All three counts are to be
grouped together. (5) The defendant is convicted of one count of selling heroin, one count of
selling PCP, and one count of selling cocaine. The counts are to be grouped together. The
Commentary to §2D1.1 provides rules for combining (adding) quantities of different drugs to
determine a single combined offense level. (6) The defendant is convicted of three counts of
tax evasion. The counts are to be grouped together. (7) The defendant is convicted of three
counts of discharging toxic substances from a single facility. The counts are to be grouped
together. (8) The defendant is convicted on two counts of check forgery and one count of
uttering the first of the forged checks. All three counts are to be grouped together. Note,

however, that the uttering count is first grouped with the first forgery count under subsection
(a) of this guideline, so that the monetary amount of that check counts only once when the rule
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in §3D1.3(b) is applied. But: (9) The defendant is convicted of three counts of bank robbery.
The counts are not to be grouped together, nor are the amounts of money involved to be added.

7. A single case may result in application of several of the rules in this section. Thus, for
example, example (8) in the discussion of subsection (d) involves an application of §3D1.2(a)
followed by an application of §3D1.2(d). Note also that a Group may consist of a single count;
conversely, all counts may form a single Group.

8. A defendant may be convicted of conspiring to commit several substantive offenses and also
of committing one or more of the substantive offenses. In such cases, treat the conspiracy
count as if it were several counts, each charging conspiracy to commit one of the substantive
offenses. See §1B1.2(d) and accompanying commentary. Then apply the ordinary grouping
rules to determine the combined offense level based upon the substantive counts of which the
defendant is convicted and the various acts cited by the conspiracy count that would constitute
behavior of a substantive nature. Example: The defendant is convicted of two counts:
conspiring to commit offenses A, B, and C, and committing offense A. Treat this as if the
defendant was convicted of (1) committing offense A, (2) conspiracy to commit offense A, (3)
conspiracy to commit offense B; and (4) conspiracy to commit offense C. Count (1) and count
(2) are grouped together under §3D1.2(b). Group the remaining counts, including the various
acts cited by the conspiracy count that would constitute behavior of a substantive nature,
according to the rules in this section.

Background: Ordinarily, the first step in determining the combined offense level in a case involving
multiple counts is to identify those counts that are sufficiently related to be placed in the same Group
of Closely Related Counts ("Group"). This section specifies four situations in which counts are to
be grouped together. Although it appears last for conceptual reasons, subsection (d) probably will
be used most frequently.

A primary consideration in this section is whether the offenses involve different victims. For
example, a defendant may stab three prison guards in a single escape attempt. Some would argue
that all counts arising out of a single transaction or occurrence should be grouped together even
when there are distinct victims. Although such a proposal was considered, it was rejected because
it probably would require departure in many cases in order to capture adequately the criminal
behavior. Cases involving injury to distinct victims are sufficiently comparable, whether or not the
injuries are inflicted in distinct transactions, so that each such count should be treated separately
rather than grouped together. Counts involving different victims (or societal harms in the case of
"victimless" crimes) are grouped together only as provided in subsection (c) or (d).

Even if counts involve a single victim, the decision as to whether to group them together may
not always be clear cut. For example, how contemporaneous must two assaults on the same victim
be in order to warrant grouping together as constituting a single transaction or occurrence?
Existing case law may provide some guidance as to what constitutes distinct offenses, but such
decisions often turn on the technical language of the statute and cannot be controlling. In
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interpreting this Part and resolving ambiguities, the court should look to the underlying policy of
this Part as stated in the Introductory Commentary.

Historical Note: Effective November 1, 1987. Amended effective June 15, 1988 (see Appendix C, amendment 45); November 1, 1989
(see Appendix C, amendments 121, 253-256, and 303); November 1, 1990 (see Appendix C, amendments 309, 348, and 349);
November 1, 1991 (see Appendix C, amendment 417); November 1, 1992 (see Appendix C, amendment 458); November 1, 1993 (see
Appendix C, amendment 496); November 1, 1995 (see Appendix C, amendment 534); November 1, 1996 (see Appendix C, amendment
538); November 1, 1998 (see Appendix C, amendment 579); November 1, 2001 (see Appendix C, amendments 615, 617, and 634);
November 1, 2002 (see Appendix C, amendment 638); January 25, 2003 (see Appendix C, amendment 648); November 1, 2003 (see
Appendix C, amendment 656); November 1, 2004 (see Appendix C, amendment 664); November 1, 2005 (see Appendix C, amendments
679 and 680); November 1, 2007 (see Appendix C, amendment 701).

§3D1.3.  Offense Level Applicable to Each Group of Closely Related Counts

Determine the offense level applicable to each of the Groups as follows:

(a) In the case of counts grouped together pursuant to §3D1.2(a)-(c), the offense
level applicable to a Group is the offense level, determined in accordance with
Chapter Two and Parts A, B, and C of Chapter Three, for the most serious of the
counts comprising the Group, i.e., the highest offense level of the counts in the
Group.

(b) In the case of counts grouped together pursuant to §3D1.2(d), the offense level
applicable to a Group is the offense level corresponding to the aggregated
quantity, determined in accordance with Chapter Two and Parts A, B and C of
Chapter Three. When the counts involve offenses of the same general type to
which different guidelines apply, apply the offense guideline that produces the
highest offense level.

Commentary

Application Notes:

1. The "offense level" for a count refers to the offense level from Chapter Two after all
adjustments from Parts A, B, and C of Chapter Three.

2. When counts are grouped pursuant to §3D1.2(a)-(c), the highest offense level of the counts in
the group is used. Ordinarily, it is necessary to determine the offense level for each of the
counts in a Group in order to ensure that the highest is correctly identified. Sometimes, it will
be clear that one count in the Group cannot have a higher offense level than another, as with
a count for an attempt or conspiracy to commit the completed offense. The formal
determination of the offense level for such a count may be unnecessary.

3. When counts are grouped pursuant to §3D1.2(d), the offense guideline applicable to the
aggregate behavior is used. If the counts in the Group are covered by different guidelines, use
the guideline that produces the highest offense level. Determine whether the specific offense
characteristics or adjustments from Chapter Three, Parts A, B, and C apply based upon the
combined offense behavior taken as a whole. Note that guidelines for similar property offenses
have been coordinated to produce identical offense levels, at least when substantial property
losses are involved. However, when small sums are involved the differing specific offense
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characteristics that require increasing the offense level to a certain minimum may affect the
outcome.

4. Sometimes the rule specified in this section may not result in incremental punishment for
additional criminal acts because of the grouping rules. For example, if the defendant commits
forcible criminal sexual abuse (vape), aggravated assault, and robbery, all against the same
victim on a single occasion, all of the counts are grouped together under §3D1.2. The
aggravated assault will increase the guideline range for the rape. The robbery, however, will
not. This is because the offense guideline for rape (§2A3.1) includes the most common
aggravating factors, including injury, that data showed to be significant in actual practice.
The additional factor of property loss ordinarily can be taken into account adequately within
the guideline range for rape, which is fairly wide. However, an exceptionally large property
loss in the course of the rape would provide grounds for an upward departure. See §5K2.5
(Property Damage or Loss).

Background: This section provides rules for determining the offense level associated with each
Group of Closely Related Counts. Summary examples of the application of these rules are provided
at the end of the Commentary to this Part.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendments 257 and 303);
November 1, 2001 (see Appendix C, amendment 617); November 1, 2004 (see Appendix C, amendment 674).

§3D1.4. Determining the Combined Offense Level

The combined offense level is determined by taking the offense level applicable to the
Group with the highest offense level and increasing that offense level by the amount
indicated in the following table:

Number of Units Increase in Offense Level
1 none
11/2 add 1 level
2 add 2 levels
21/2-3 add 3 levels
31/2-5 add 4 levels
More than 5 add 5 levels.

In determining the number of Units for purposes of this section:
(a) Count as one Unit the Group with the highest offense level. Count one
additional Unit for each Group that is equally serious or from 1 to 4 levels less

serious.

(b) Count as one-half Unit any Group that is 5 to 8 levels less serious than the Group
with the highest offense level.

(©) Disregard any Group that is 9 or more levels less serious than the Group with the
highest offense level. Such Groups will not increase the applicable offense level
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but may provide a reason for sentencing at the higher end of the sentencing range
for the applicable offense level.

Commentary

Application Notes:

1. Application of the rules in §§3D1.2 and 3D 1.3 may produce a single Group of Closely Related
Counts. In such cases, the combined offense level is the level corresponding to the Group
determined in accordance with §3D1.3.

2. The procedure for calculating the combined offense level when there is more than one Group
of Closely Related Counts is as follows: First, identify the offense level applicable to the most
serious Group; assign it one Unit. Next, determine the number of Units that the remaining
Groups represent. Finally, increase the offense level for the most serious Group by the number
of levels indicated in the table corresponding to the total number of Units.

Background: When Groups are of roughly comparable seriousness, each Group will represent one
Unit. When the most serious Group carries an offense level substantially higher than that applicable
to the other Groups, however, counting the lesser Groups fully for purposes of the table could add
excessive punishment, possibly even more than those offenses would carry if prosecuted separately.

To avoid this anomalous result and produce declining marginal punishment, Groups 9 or more levels
less serious than the most serious Group should not be counted for purposes of the table, and that
Groups 5 to 8 levels less serious should be treated as equal to one-half of a Group. Thus, if the most
serious Group is at offense level 15 and if two other Groups are at level 10, there would be a total
of two Units for purposes of the table (one plus one-half plus one-half) and the combined offense
level would be 17. Inasmuch as the maximum increase provided in the guideline is 5 levels,
departure would be warranted in the unusual case where the additional offenses resulted in a total
of significantly more than 5 Units.

In unusual circumstances, the approach adopted in this section could produce adjustments for
the additional counts that are inadequate or excessive. If there are several groups and the most
serious offense is considerably more serious than all of the others, there will be no increase in the
offense level resulting from the additional counts. Ordinarily, the court will have latitude to impose
added punishment by sentencing toward the upper end of the range authorized for the most serious
offense. Situations in which there will be inadequate scope for ensuring appropriate additional
punishment for the additional crimes are likely to be unusual and can be handled by departure from
the guidelines. Conversely, it is possible that if there are several minor offenses that are not grouped
together, application of the rules in this Part could result in an excessive increase in the sentence
range. Again, such situations should be infrequent and can be handled through departure. An
alternative method for ensuring more precise adjustments would have been to determine the
appropriate offense level adjustment through a more complicated mathematical formula; that
approach was not adopted because of its complexity.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1990 (see Appendix C, amendment 350).
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§3D1.5. Determining the Total Punishment

Use the combined offense level to determine the appropriate sentence in accordance with
the provisions of Chapter Five.

Commentary
This section refers the court to Chapter Five (Determining the Sentence) in order to determine
the total punishment to be imposed based upon the combined offense level. The combined offense

level is subject to adjustments from Chapter Three, Part E (Acceptance of Responsibility) and
Chapter Four, Part B (Career Offenders and Criminal Livelihood).

Historical Note: Effective November 1, 1987.

* %k ok ok %k

Hlustrations of the Operation of the Multiple-Count Rules

The following examples, drawn from presentence reports in the Commission’s files, illustrate
the operation of the guidelines for multiple counts. The examples are discussed summarily; a more
thorough, step-by-step approach is recommended until the user is thoroughly familiar with the
guidelines.

1. Defendant A was convicted on four counts, each charging robbery of a different bank. Each
would represent a distinct Group. §3D1.2. In each of the first three robberies, the offense
level was 22 (20 plus a 2-level increase because a financial institution was robbed)
($2B3.1(b)). In the fourth robbery $12,000was taken and a firearm was displayed; the offense
level was therefore 28. As the first three counts are 6 levels lower than the fourth, each of the
first three represents one-half unit for purposes of §3D1.4. Altogether there are 2 1/2 Units,
and the offense level for the most serious (28) is therefore increased by 3 levels under the table.
The combined offense level is 31.

2. Defendant C was convicted on four counts: (1) distribution of 230 grams of cocaine;
(2) distribution of 150 grams of cocaine; (3) distribution of 75 grams of heroin; (4) offering
a DEA agent $20,000 to avoid prosecution. The combined offense level for drug offenses is
determined by the total quantity of drugs, converted to marihuana equivalents (using the Drug
Equivalency Tables in the Commentary to §2D1.1 (Unlawful Manufacturing, Importing,
Exporting, or Trafficking)). The first count translates into 46 kilograms of marihuana; the
second count translates into 30 kilograms of marihuana,; and the third count translates into
75 kilograms of marihuana. The total is 151 kilograms of marihuana. Under §2D1.1, the
combined offense level for the drug offenses is 26. In addition, because of the attempted bribe
of the DEA agent, this offense level is increased by 2 levels to 28 under §3C1.1 (Obstructing
or Impeding the Administration of Justice). Because the conduct constituting the bribery
offense is accounted for by §3C1.1, it becomes part of the same Group as the drug offenses
pursuant to §3D1.2(c). The combined offense level is 28 pursuant to §3D1.3(a), because the
offense level for bribery (22) is less than the offense level for the drug offenses (28).
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Defendant D was convicted of four counts arising out of a scheme pursuant to which the
defendant received kickbacks from subcontractors. The counts were as follows: (1) The
defendant received 327,000 from subcontractor A relating to contract X (Mail Fraud). (2) The
defendant received $12,000 from subcontractor A relating to contract X (Commercial Bribery).
(3) The defendant received $15,000 from subcontractor A relating to contract Y (Mail Fraud).
(4) The defendant received $20,000 from subcontractor B relating to contract Z (Commercial
Bribery). The mail fraud counts are covered by §2B1.1 (Theft, Property Destruction, and
Fraud). The bribery counts are covered by §2B4.1 (Bribery in Procurement of Bank Loan and
Other Commercial Bribery), which treats the offense as a sophisticated fraud. The total money
involved is $74,000, which results in an offense level of 16 under either §2B1.1 (assuming the
application of the "sophisticated means" enhancement in §2B1.1(b)(9)) or §2B4.1. Since these
two guidelines produce identical offense levels, the combined offense level is 16.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendment 303); November 1,
1990 (see Appendix C, amendment 350); November 1, 1991 (see Appendix C, amendment 417); November 1, 1995 (see Appendix C,
amendment 534); November 1, 2001 (see Appendix C, amendment 617); November 1, 2009 (see Appendix C, amendment 737).
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§3EL.1.

PART E - ACCEPTANCE OF RESPONSIBILITY

Acceptance of Responsibility

(a) Ifthe defendant clearly demonstrates acceptance of responsibility for his offense,
decrease the offense level by 2 levels.

(b) If the defendant qualifies for a decrease under subsection (a), the offense level
determined prior to the operation of subsection (a) is level 16 or greater, and
upon motion of the government stating that the defendant has assisted authorities
in the investigation or prosecution of his own misconduct by timely notifying
authorities of his intention to enter a plea of guilty, thereby permitting the
government to avoid preparing for trial and permitting the government and the
court to allocate their resources efficiently, decrease the offense level by 1
additional level.

Commentary

Application Notes:

1. Indetermining whether a defendant qualifies under subsection (a), appropriate considerations
include, but are not limited to, the following:

(@)

(b)
(©)
@
(e)

truthfully admitting the conduct comprising the offense(s) of conviction, and truthfully
admitting or not falsely denying any additional relevant conduct for which the defendant
is accountable under §1B1.3 (Relevant Conduct). Note that a defendant is not required
to volunteer, or affirmatively admit, relevant conduct beyond the offense of conviction
in order to obtain a reduction under subsection (a). A defendant may remain silent in
respect to relevant conduct beyond the offense of conviction without affecting his ability
to obtain a reduction under this subsection. However, a defendant who falsely denies,
or frivolously contests, relevant conduct that the court determines to be true has acted
in a manner inconsistent with acceptance of responsibility;

voluntary termination or withdrawal from criminal conduct or associations,
voluntary payment of restitution prior to adjudication of guilt;
voluntary surrender to authorities promptly after commission of the offense;

voluntary assistance to authorities in the recovery of the fruits and instrumentalities of
the offense;

voluntary resignation from the office or position held during the commission of the

offense;
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(g) post-offense rehabilitative efforts (e.g., counseling or drug treatment); and
(h)  thetimeliness of the defendant’s conduct in manifesting the acceptance of responsibility.

2. This adjustment is not intended to apply to a defendant who puts the government to its burden
of proof at trial by denying the essential factual elements of guilt, is convicted, and only then
admits guilt and expresses remorse. Conviction by trial, however, does not automatically
preclude a defendant from consideration for such a reduction. In rare situations a defendant
may clearly demonstrate an acceptance of responsibility for his criminal conduct even though
he exercises his constitutional right to a trial. This may occur, for example, where a defendant
goes to trial to assert and preserve issues that do not relate to factual guilt (e.g., to make a
constitutional challenge to a statute or a challenge to the applicability of a statute to his
conduct). In each such instance, however, a determination that a defendant has accepted
responsibility will be based primarily upon pre-trial statements and conduct.

3. Entryof aplea of guilty prior to the commencement of trial combined with truthfully admitting
the conduct comprising the offense of conviction, and truthfully admitting or not falsely
denying any additional relevant conduct for which he is accountable under §1B1.3 (Relevant
Conduct) (see Application Note 1(a)), will constitute significant evidence of acceptance of
responsibility for the purposes of subsection (a). However, this evidence may be outweighed
by conduct of the defendant that is inconsistent with such acceptance of responsibility. A
defendant who enters a guilty plea is not entitled to an adjustment under this section as a
matter of right.

4. Conduct resulting in an enhancement under §3CI1.1 (Obstructing or Impeding the
Administration of Justice) ordinarily indicates that the defendant has not accepted
responsibility for his criminal conduct. There may, however, be extraordinary cases in which
adjustments under both §§3C1.1 and 3E1.1 may apply.

5. The sentencing judge is in a unique position to evaluate a defendant’s acceptance of
responsibility. For this reason, the determination of the sentencing judge is entitled to great
deference on review.

6.  Subsection (a) provides a 2-level decrease in offense level. Subsection (b) provides an
additional 1-level decrease in offense level for a defendant at offense level 16 or greater prior
to the operation of subsection (a) who both qualifies for a decrease under subsection (a) and
who has assisted authorities in the investigation or prosecution of his own misconduct by
taking the steps set forth in subsection (b). The timeliness of the defendant’s acceptance of
responsibility is a consideration under both subsections, and is context specific. In general,
the conduct qualifying for a decrease in offense level under subsection (b) will occur
particularly early in the case. For example, to qualify under subsection (b), the defendant must
have notified authorities of his intention to enter a plea of guilty at a sufficiently early point
in the process so that the government may avoid preparing for trial and the court may schedule
its calendar efficiently.

Because the Government is in the best position to determine whether the defendant has assisted
authorities in a manner that avoids preparing for trial, an adjustment under subsection (b) may
only be granted upon a formal motion by the Government at the time of sentencing. See
section 401(g)(2)(B) of Public Law 108-21.
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Background: The reduction of offense level provided by this section recognizes legitimate societal
interests. For several reasons, a defendant who clearly demonstrates acceptance of responsibility
for his offense by taking, in a timely fashion, the actions listed above (or some equivalent action) is
appropriately given a lower offense level than a defendant who has not demonstrated acceptance
of responsibility.

Subsection (a) provides a 2-level decrease in offense level. Subsection (b) provides an
additional 1-level decrease for a defendant at offense level 16 or greater prior to operation of
subsection (a) who both qualifies for a decrease under subsection (a) and has assisted authorities
in the investigation or prosecution of his own misconduct by taking the steps specified in subsection
(b). Such a defendant has accepted responsibility in a way that ensures the certainty of his just
punishment in a timely manner, thereby appropriately meriting an additional reduction. Subsection
(b) does not apply, however, to a defendant whose offense level is level 15 or lower prior to
application of subsection (a). At offense level 15 or lower, the reduction in the guideline range
provided by a 2-level decrease in offense level under subsection (a) (which is a greater proportional
reduction in the guideline range than at higher offense levels due to the structure of the Sentencing
Table) is adequate for the court to take into account the factors set forth in subsection (b) within the
applicable guideline range.

Section 401(g) of Public Law 108-21 directly amended subsection (b), Application Note 6
(including adding the last paragraph of that application note), and the Background Commentary,
effective April 30, 2003.

Historical Note: Effective November 1, 1987. Amended effective January 15, 1988 (see Appendix C, amendment 46); November 1, 1989
(see Appendix C, amendment 258); November 1, 1990 (see Appendix C, amendment 351); November 1, 1992 (see Appendix C,
amendment 459); April 30, 2003 (see Appendix C, amendment 649).
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CHAPTER FOUR - CRIMINAL HISTORY
AND CRIMINAL LIVELIHOOD

PART A - CRIMINAL HISTORY

Introductory Commentary

The Comprehensive Crime Control Act sets forth four purposes of sentencing. (See
18 U.S.C. §3553(a)(2).) A defendant’s record of past criminal conduct is directly relevant to those
purposes. A defendant with a record of prior criminal behavior is more culpable than a first
offender and thus deserving of greater punishment. General deterrence of criminal conduct dictates
that a clear message be sent to society that repeated criminal behavior will aggravate the need for
punishment with each recurrence. To protect the public from further crimes of the particular
defendant, the likelihood of recidivism and future criminal behavior must be considered. Repeated
criminal behavior is an indicator of a limited likelihood of successful rehabilitation.

The specific factors included in §4A41.1 and §4A1.3 are consistent with the extant empirical
research assessing correlates of recidivism and patterns of career criminal behavior. While
empirical research has shown that other factors are correlated highly with the likelihood of
recidivism, e.g., age and drug abuse, for policy reasons they were not included here at this time. The
Commission has made no definitive judgment as to the reliability of the existing data. However, the
Commission will review additional data insofar as they become available in the future.

Historical Note: Effective November 1, 1987.

§4A1.1.  Criminal History Category

The total points from items (a) through (f) determine the criminal history category in the
Sentencing Table in Chapter Five, Part A.

(a) Add 3 points for each prior sentence of imprisonment exceeding one year and
one month.

(b) Add 2 points for each prior sentence of imprisonment of at least sixty days not
counted in (a).

(©) Add 1 point for each prior sentence not counted in (a) or (b), up to a total of 4
points for this item.

(d) Add 2 points if the defendant committed the instant offense while under any
criminal justice sentence, including probation, parole, supervised release,
imprisonment, work release, or escape status.

(e) Add 2 points if the defendant committed the instant offense less than two years

after release from imprisonment on a sentence counted under (a) or (b) or while
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in imprisonment or escape status on such a sentence. If 2 points are added for
item (d), add only 1 point for this item.

) Add 1 point for each prior sentence resulting from a conviction of a crime of
violence that did not receive any points under (a), (b), or (c) above because such
sentence was counted as a single sentence, up to a total of 3 points for this item.

Commentary

The total criminal history points from §4A1.1 determine the criminal history category (I-VI)
in the Sentencing Table in Chapter Five, Part A. The definitions and instructions in §441.2 govern
the computation of the criminal history points. Therefore, §§4A1.1 and 4A1.2 must be read together.
The following notes highlight the interaction of §§4A41.1 and 441.2.

Application Notes:

1. §4A41.1(a). Three points are added for each prior sentence of imprisonment exceeding one
year and one month. There is no limit to the number of points that may be counted under this
item. The term "prior sentence" is defined at §441.2(a). The term "sentence of imprisonment”
is defined at §441.2(b). Where a prior sentence of imprisonment resulted from a revocation
of probation, parole, or a similar form of release, see §4A41.2(k).

Certain prior sentences are not counted or are counted only under certain conditions:

A sentence imposed more than fifteen years prior to the defendant’s commencement of
the instant offense is not counted unless the defendant’s incarceration extended into this
fifteen-year period. See §441.2(e).

A sentence imposed for an offense committed prior to the defendant’s eighteenth

birthday is counted under this item only if it resulted from an adult conviction. See
§4A1.2(d).

A sentence for a foreign conviction, a conviction that has been expunged, or an invalid
conviction is not counted. See §4A41.2(h) and (j) and the Commentary to §4A41.2.

2. §4A41.1(b). Two points are added for each prior sentence of imprisonment of at least sixty days
not counted in §4A1.1(a). There is no limit to the number of points that may be counted under
this item. The term "prior sentence” is defined at §441.2(a). The term "sentence of
imprisonment" is defined at §441.2(b). Where a prior sentence of imprisonment resulted from
a revocation of probation, parole, or a similar form of release, see §441.2(k).

Certain prior sentences are not counted or are counted only under certain conditions:

A sentence imposed more than ten years prior to the defendant’s commencement of the
instant offense is not counted. See §4A41.2(e).
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An adult or juvenile sentence imposed for an offense committed prior to the defendant’s

eighteenth birthday is counted only if confinement resulting from such sentence extended
into the five-year period preceding the defendant’s commencement of the instant offense.

See §4A41.2(d).

Sentences for certain specified non-felony offenses are never counted. See §441.2(c)(2).
A sentence for a foreign conviction or a tribal court conviction, an expunged conviction,
or an invalid conviction is not counted. See §4A41.2(h), (i), (j), and the Commentary to

$4A41.2.

A military sentence is counted only if imposed by a general or special court martial. See
$4A41.2(g).

3. §441.1(c). One point is added for each prior sentence not counted under §4A1.1(a) or (b).
A maximum of four points may be counted under this item. The term "prior sentence" is
defined at §4A41.2(a).

Certain prior sentences are not counted or are counted only under certain conditions:

A sentence imposed more than ten years prior to the defendant’s commencement of the
instant offense is not counted. See §4A41.2(e).

An adult or juvenile sentence imposed for an offense committed prior to the defendant’s
eighteenth birthday is counted only if imposed within five years of the defendant’s
commencement of the current offense. See §4A41.2(d).

Sentences for certain specified non-felony offenses are counted only if they meet certain
requirements. See §4A41.2(c)(1).

Sentences for certain specified non-felony offenses are never counted. See §441.2(c)(2).

A diversionary disposition is counted only where there is a finding or admission of guilt
in a judicial proceeding. See §441.2(f).

A sentence for a foreign conviction, a tribal court conviction, an expunged conviction,
or an invalid conviction, is not counted. See §441.2(h), (i), (j), and the Commentary to
$4A1.2.

A military sentence is counted only if imposed by a general or special court martial. See
$4A41.2(g).

4. §4A41.1(d). Two points are added if the defendant committed any part of the instant offense
(i.e., any relevant conduct) while under any criminal justice sentence, including probation,
parole, supervised release, imprisonment, work release, or escape status. Failure to report
for service of a sentence of imprisonment is to be treated as an escape from such sentence. See
§4A41.2(n). For the purposes of this item, a "criminal justice sentence" means a sentence
countable under §441.2 (Definitions and Instructions for Computing Criminal History) having
a custodial or supervisory component, although active supervision is not required for this item
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to apply. For example, a term of unsupervised probation would be included; but a sentence
to pay a fine, by itself, would not be included. A defendant who commits the instant offense
while a violation warrant from a prior sentence is outstanding (e.g., a probation, parole, or
supervised release violation warrant) shall be deemed to be under a criminal justice sentence
for the purposes of this provision if that sentence is otherwise countable, even if that sentence
would have expired absent such warrant. See §441.2(m).

5. §441.1(e). Two points are added if the defendant committed any part of the instant offense
(i.e., any relevant conduct) less than two years following release from confinement on a
sentence counted under §4A41.1(a) or (b). This also applies if the defendant committed the
instant offense while in imprisonment or escape status on such a sentence. Failure to report
for service of a sentence of imprisonment is to be treated as an escape from such sentence. See
§4A41.2(n). However, if two points are added under §4A41.1(d), only one point is added under
§4A41.1(e).

6. §4A1.1(f). In a case in which the defendant received two or more prior sentences as a result
of convictions for crimes of violence that are counted as a single sentence (see §441.2(a)(2)),
one point is added under §4A1.1(f) for each such sentence that did not result in any additional
points under §4A41.1(a), (b), or (c). A total of up to 3 points may be added under §441.1(f).
For purposes of this guideline, "crime of violence" has the meaning given that term in
$4B1.2(a). See §441.2(p).

For example, a defendant’s criminal history includes two robbery convictions for offenses
committed on different occasions. The sentences for these offenses were imposed on the same
day and are counted as a single prior sentence. See §441.2(a)(2). If the defendant received
afive-year sentence of imprisonment for one robbery and a four-year sentence of imprisonment
for the other robbery (comnsecutively or concurrently), a total of 3 points is added under
§4A41.1(a). An additional point is added under §4A1.1(f) because the second sentence did not
result in any additional point(s) (under §4A1.1(a), (b), or (c)). In contrast, if the defendant
received a one-year sentence of imprisonment for one robbery and a nine-month consecutive
sentence of imprisonment for the other robbery, a total of 3 points also is added under
§4A41.1(a) (a one-year sentence of imprisonment and a consecutive nine-month sentence of
imprisonment are treated as a combined one-year-nine-month sentence of imprisonment). But
no additional point is added under §441.1(f) because the sentence for the second robbery
already resulted in an additional point under §4A1.1(a). Without the second sentence, the
defendant would only have received two points under §4A41.1(b) for the one-year sentence of
imprisonment.

Background: Prior convictions may represent convictions in the federal system, fifty state systems,
the District of Columbia, territories, and foreign, tribal, and military courts. There are
Jurisdictional variations in offense definitions, sentencing structures, and manner of sentence
pronouncement. To minimize problems with imperfect measures of past crime seriousness, criminal
history categories are based on the maximum term imposed in previous sentences rather than on
other measures, such as whether the conviction was designated a felony or misdemeanor. In
recognition of the imperfection of this measure however, §4A41.3 authorizes the court to depart from
the otherwise applicable criminal history category in certain circumstances.
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Subdivisions (a), (b), and (c) of §4A41.1 distinguish confinement sentences longer than one year
and one month, shorter confinement sentences of at least sixty days, and all other sentences, such
as confinement sentences of less than sixty days, probation, fines, and residency in a halfway house.

Section 441.1(d) implements one measure of recency by adding two points if the defendant was
under a criminal justice sentence during any part of the instant offense.

Section 441.1(e) implements another measure of recency by adding two points if the defendant
committed any part of the instant offense less than two years immediately following his release from
confinement on a sentence counted under §4A1.1(a) or (b). Because of the potential overlap of (d)
and (e), their combined impact is limited to three points. However, a defendant who falls within both
(d) and (e) is more likely to commit additional crimes, thus, (d) and (e) are not completely combined.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendments 259-261);
November 1, 1991 (see Appendix C, amendments 381 and 382); October 27, 2003 (see Appendix C, amendment 651); November 1, 2007
(see Appendix C, amendment 709).

§4A1.2.  Definitions and Instructions for Computing Criminal History

(a) Prior Sentence

(1) The term "prior sentence" means any sentence previously imposed upon
adjudication of guilt, whether by guilty plea, trial, or plea of nolo
contendere, for conduct not part of the instant offense.

(2)  If the defendant has multiple prior sentences, determine whether those
sentences are counted separately or as a single sentence. Prior sentences
always are counted separately if the sentences were imposed for offenses
that were separated by an intervening arrest (i.e., the defendant is arrested
for the first offense prior to committing the second offense). If there is
no intervening arrest, prior sentences are counted separately unless (A)
the sentences resulted from offenses contained in the same charging
instrument; or (B) the sentences were imposed on the same day. Count
any prior sentence covered by (A) or (B) as a single sentence. See also
§4A1.1(%).

For purposes of applying §4A1.1(a), (b), and (c), if prior sentences are
counted as a single sentence, use the longest sentence of imprisonment
if concurrent sentences were imposed. If consecutive sentences were
imposed, use the aggregate sentence of imprisonment.

3) A conviction for which the imposition or execution of sentence was
totally suspended or stayed shall be counted as a prior sentence under
§4A1.1(c).

(4)  Where a defendant has been convicted of an offense, but not yet
sentenced, such conviction shall be counted as if it constituted a prior
sentence under §4A1.1(c) if a sentence resulting from that conviction
otherwise would be countable. In the case of a conviction for an offense
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(b)

(c)

set forthin §4A1.2(c)(1), apply this provision only where the sentence for
such offense would be countable regardless of type or length.

"Convicted of an offense," for the purposes of this provision, means that
the guilt of the defendant has been established, whether by guilty plea,
trial, or plea of nolo contendere.

Sentence of Imprisonment Defined

(1

2

The term "sentence of imprisonment" means a sentence of incarceration
and refers to the maximum sentence imposed.

If part of a sentence of imprisonment was suspended, "sentence of
imprisonment" refers only to the portion that was not suspended.

Sentences Counted and Excluded

Sentences for all felony offenses are counted. Sentences for misdemeanor and
petty offenses are counted, except as follows:

(1

2

Sentences for the following prior offenses and offenses similar to them,
by whatever name they are known, are counted only if (A) the sentence
was a term of probation of more than one year or a term of imprisonment
of at least thirty days, or (B) the prior offense was similar to an instant

Careless or reckless driving

Contempt of court

Disorderly conduct or disturbing the peace
Driving without a license or with a revoked or suspended license
False information to a police officer
Gambling

Hindering or failure to obey a police officer
Insufficient funds check

Leaving the scene of an accident
Non-support

Prostitution

Resisting arrest

Trespassing.

Sentences for the following prior offenses and offenses similar to them,
by whatever name they are known, are never counted:

Fish and game violations

Hitchhiking

Juvenile status offenses and truancy

Local ordinance violations (except those violations that are also
violations under state criminal law)

Loitering
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(@)

(e)

®

Minor traffic infractions (e.g., speeding)
Public intoxication
Vagrancy.

Offenses Committed Prior to Age Eighteen

(1

2

If the defendant was convicted as an adult and received a sentence of
imprisonment exceeding one year and one month, add 3 points under
§4A1.1(a) for each such sentence.

In any other case,

(A) add 2 points under §4A1.1(b) for each adult or juvenile sentence
to confinement of at least sixty days if the defendant was
released from such confinement within five years of his
commencement of the instant offense;

(B) add 1 point under §4A1.1(c) for each adult or juvenile sentence
imposed within five years of the defendant’s commencement of
the instant offense not covered in (A).

Applicable Time Period

(1

2

3)

“4)

Any prior sentence of imprisonment exceeding one year and one month
that was imposed within fifteen years of the defendant’s commencement
of the instant offense is counted. Also count any prior sentence of
imprisonment exceeding one year and one month, whenever imposed,
that resulted in the defendant being incarcerated during any part of such
fifteen-year period.

Any other prior sentence that was imposed within ten years of the
defendant’s commencement of the instant offense is counted.

Any prior sentence not within the time periods specified above is not
counted.

The applicable time period for certain sentences resulting from offenses
committed prior to age eighteen is governed by §4A1.2(d)(2).

Diversionary Dispositions

Diversion from the judicial process without a finding of guilt (e.g., deferred
prosecution) is not counted. A diversionary disposition resulting from a finding
or admission of guilt, or a plea of nolo contendere, in a judicial proceeding is
counted as a sentence under §4A1.1(c) even if a conviction is not formally
entered, except that diversion from juvenile court is not counted.
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(@

(h)

)

1)

(k)

Military Sentences

Sentences resulting from military offenses are counted if imposed by a general
or special court martial. Sentences imposed by a summary court martial or
Article 15 proceeding are not counted.

Foreign Sentences

Sentences resulting from foreign convictions are not counted, but may be
considered under §4A1.3 (Adequacy of Criminal History Category).

Tribal Court Sentences

Sentences resulting from tribal court convictions are not counted, but may be
considered under §4A1.3 (Adequacy of Criminal History Category).

Expunged Convictions

Sentences for expunged convictions are not counted, but may be considered
under §4A1.3 (Adequacy of Criminal History Category).

Revocations of Probation, Parole, Mandatory Release, or Supervised
Release

(1) In the case of a prior revocation of probation, parole, supervised release,
special parole, or mandatory release, add the original term of
imprisonment to any term of imprisonment imposed upon revocation. The
resulting total is used to compute the criminal history points for
§4A1.1(a), (b), or (¢), as applicable.

(2) (A) Revocation of probation, parole, supervised release, special
parole, or mandatory release may affect the points for §4A1.1(e)
in respect to the recency of last release from confinement.

(B) Revocation of probation, parole, supervised release, special
parole, or mandatory release may affect the time period under
which certain sentences are counted as provided in §4A1.2(d)(2)
and (e). For the purposes of determining the applicable time
period, use the following: (i) in the case of an adult term of
imprisonment totaling more than one year and one month, the
date of last release from incarceration on such sentence (see
§4A1.2(e)(1)); (ii) in the case of any other confinement sentence
for an offense committed prior to the defendant’s eighteenth
birthday, the date of the defendant’s last release from
confinement on such sentence (see §4A1.2(d)(2)(A)); and (iii) in
any other case, the date of the original sentence (see
§4A1.2(d)(2)(B) and (e)(2)).
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()] Sentences on Appeal

Prior sentences under appeal are counted except as expressly provided below.
In the case of a prior sentence, the execution of which has been stayed pending
appeal, §4A1.1(a), (b), (c), (d), and (f) shall apply as if the execution of such
sentence had not been stayed; §4A1.1(e) shall not apply.

(m) Effect of a Violation Warrant

For the purposes of §4A1.1(d), a defendant who commits the instant offense
while a violation warrant from a prior sentence is outstanding (e.g., a probation,
parole, or supervised release violation warrant) shall be deemed to be under a
criminal justice sentence if that sentence is otherwise countable, even if that
sentence would have expired absent such warrant.

(n) Failure to Report for Service of Sentence of Imprisonment

For the purposes of §4A1.1(d) and (e), failure to report for service of a sentence
of imprisonment shall be treated as an escape from such sentence.

(0) Felony Offense
For the purposes of §4A1.2(c), a "felony offense" means any federal, state, or

local offense punishable by death or a term of imprisonment exceeding one year,
regardless of the actual sentence imposed.

()] Crime of Violence Defined

For the purposes of §4A1.1(f), the definition of "crime of violence" is that set
forth in §4B1.2(a).

Commentary
Application Notes:
1. Prior Sentence.—"Prior sentence" means a sentence imposed prior to sentencing on the instant

offense, other than a sentence for conduct that is part of the instant offense. See §441.2(a).
A sentence imposed after the defendant’s commencement of the instant offense, but prior to
sentencing on the instant offense, is a prior sentence if it was for conduct other than conduct
that was part of the instant offense. Conduct that is part of the instant offense means conduct
that is relevant conduct to the instant offense under the provisions of §1B1.3 (Relevant
Conduct).

Under §4A41.2(a)(4), a conviction for which the defendant has not yet been sentenced is treated
as if it were a prior sentence under §4A41.1(c) if a sentence resulting from such conviction
otherwise would have been counted. In the case of an offense set forth in §441.2(c)(1) (which
lists certain misdemeanor and petty offenses), a conviction for which the defendant has not yet
been sentenced is treated as if it were a prior sentence under §441.2(a)(4) only where the
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offense is similar to the instant offense (because sentences for other offenses set forth in
§4A41.2(c)(1) are counted only if they are of a specified type and length).

2. Sentence of Imprisonment.—To qualify as a sentence of imprisonment, the defendant must have
actually served a period of imprisonment on such sentence (or, if the defendant escaped, would
have served time). See §441.2(a)(3) and (b)(2). For the purposes of applying §441.1(a), (b),
or (c), the length of a sentence of imprisonment is the stated maximum (e.g., in the case of a
determinate sentence of five years, the stated maximum is five years; in the case of an
indeterminate sentence of one to five years, the stated maximum is five years, in the case of an
indeterminate sentence for a term not to exceed five years, the stated maximum is five years;
in the case of an indeterminate sentence for a term not to exceed the defendant’s twenty-first
birthday, the stated maximum is the amount of time in pre-trial detention plus the amount of
time between the date of sentence and the defendant’s twenty-first birthday). That is, criminal
history points are based on the sentence pronounced, not the length of time actually served.
See §441.2(b)(1) and (2). A sentence of probation is to be treated as a sentence under
§4A41.1(c) unless a condition of probation requiring imprisonment of at least sixty days was
imposed.

3. Upward Departure Provision.—Counting multiple prior sentences as a single sentence may
result in a criminal history score that underrepresents the seriousness of the defendant’s
criminal history and the danger that the defendant presents to the public. In such a case, an
upward departure may be warranted. For example, if a defendant was convicted of a number
of serious non-violent offenses committed on different occasions, and the resulting sentences
were counted as a single sentence because either the sentences resulted from offenses
contained in the same charging instrument or the defendant was sentenced for these offenses
on the same day, the assignment of a single set of points may not adequately reflect the
seriousness of the defendant’s criminal history or the frequency with which the defendant has
committed crimes.

4.  Sentences Imposed in the Alternative.—A sentence which specifies a fine or other non-
incarcerative disposition as an alternative to a term of imprisonment (e.g., $1,000 fine or
ninety days’ imprisonment) is treated as a non-imprisonment sentence.

5. Sentences for Driving While Intoxicated or Under the Influence.—Convictions for driving
while intoxicated or under the influence (and similar offenses by whatever name they are
known) are counted. Such offenses are not minor traffic infractions within the meaning of
$4A41.2(c).

6.  Reversed, Vacated, or Invalidated Convictions.—Sentences resulting from convictions that (4)
have been reversed or vacated because of errors of law or because of subsequently discovered
evidence exonerating the defendant, or (B) have been ruled constitutionally invalid in a prior
case are not to be counted. With respect to the current sentencing proceeding, this guideline
and commentary do not confer upon the defendant any right to attack collaterally a prior
conviction or sentence beyond any such rights otherwise recognized in law (e.g., 21 U.S.C.
§ 851 expressly provides that a defendant may collaterally attack certain prior convictions).

Nonetheless, the criminal conduct underlying any conviction that is not counted in the criminal
history score may be considered pursuant to §4A41.3 (Adequacy of Criminal History Category).
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10.

11.

Offenses Committed Prior to Age Eighteen.—Section 441.2(d) covers offenses committed prior
to age eighteen. Attempting to count every juvenile adjudication would have the potential for
creating large disparities due to the differential availability of records. Therefore, for offenses
committed prior to age eighteen, only those that resulted in adult sentences of imprisonment
exceeding one year and one month, or resulted in imposition of an adult or juvenile sentence
or release from confinement on that sentence within five years of the defendant’s
commencement of the instant offense are counted. To avoid disparities from jurisdiction to
Jurisdiction in the age at which a defendant is considered a "juvenile," this provision applies
to all offenses committed prior to age eighteen.

Applicable Time Period.—Section 441.2(d)(2) and (e) establishes the time period within which
prior sentences are counted. As usedin §441.2(d)(2) and (e), the term "commencement of the
instant offense" includes any relevant conduct. See §1B1.3 (Relevant Conduct). If the court
finds that a sentence imposed outside this time period is evidence of similar, or serious
dissimilar, criminal conduct, the court may consider this information in determining whether
an upward departure is warranted under §441.3 (Adequacy of Criminal History Category).

Diversionary Dispositions.—Section 441.2(f) requires counting prior adult diversionary
dispositions if they involved a judicial determination of guilt or an admission of guilt in open
court. This reflects a policy that defendants who receive the benefit of a rehabilitative sentence
and continue to commit crimes should not be treated with further leniency.

Convictions Set Aside or Defendant Pardoned.—A number of jurisdictions have various
procedures pursuant to which previous convictions may be set aside or the defendant may be
pardoned for reasons unrelated to innocence or errors of law, e.g., in order to restore civil
rights or to remove the stigma associated with a criminal conviction. Sentences resulting from
such convictions are to be counted. However, expunged convictions are not counted.
$4A41.2(j).

Revocations to be Considered.—Section 441.2(k) covers revocations of probation and other
conditional sentences where the original term of imprisonment imposed, if any, did not exceed
one year and one month. Rather than count the original sentence and the resentence after
revocation as separate sentences, the sentence given upon revocation should be added to the
original sentence of imprisonment, if any, and the total should be counted as if it were one
sentence. By this approach, no more than three points will be assessed for a single conviction,
even if probation or conditional release was subsequently revoked. If the sentence originally
imposed, the sentence imposed upon revocation, or the total of both sentences exceeded one
year and one month, the maximum three points would be assigned. If, however, at the time of
revocation another sentence was imposed for a new criminal conviction, that conviction would
be computed separately from the sentence imposed for the revocation.

Where a revocation applies to multiple sentences, and such sentences are counted separately
under §4A41.2(a)(2), add the term of imprisonment imposed upon revocation to the sentence
that will result in the greatest increase in criminal history points. Example: A defendant was
serving two probationary sentences, each counted separately under §441.2(a)(2), probation
was revoked on both sentences as a result of the same violation conduct, and the defendant
was sentenced to a total of 45 days of imprisonment. If one sentence had been a "straight”
probationary sentence and the other had been a probationary sentence that had required
service of 15 days of imprisonment, the revocation term of imprisonment (45 days) would be
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12.

added to the probationary sentence that had the 15-day term of imprisonment. This would
result in a total of 2 criminal history points under §4A1.1(b) (for the combined 60-day term of
imprisonment) and 1 criminal history point under §4A41.1(c) (for the other probationary
sentence).

Application of Subsection (c).—

(4)

(B)

©

In General.—In determining whether an unlisted offense is similar to an offense listed
in subdivision (c)(1) or (c)(2), the court should use a common sense approach that
includes consideration of relevant factors such as (i) a comparison of punishments
imposed for the listed and unlisted offenses; (ii) the perceived seriousness of the offense
as indicated by the level of punishment, (iii) the elements of the offense; (iv) the level of
culpability involved; and (v) the degree to which the commission of the offense indicates
a likelihood of recurring criminal conduct.

Local Ordinance Violations.— A number of local jurisdictions have enacted ordinances
covering certain offenses (e.g., larceny and assault misdemeanors) that are also
violations of state criminal law. This enables a local court (e.g., a municipal court) to
exercise jurisdiction over such offenses. Such offenses are excluded from the definition
of local ordinance violations in §441.2(c)(2) and, therefore, sentences for such offenses
are to be treated as if the defendant had been convicted under state law.

Insufficient Funds Check.—"Insufficient funds check,"” as used in §4A41.2(c)(1), does not
include any conviction establishing that the defendant used a false name or non-existent
account.

Background: Prior sentences, not otherwise excluded, are to be counted in the criminal history
score, including uncounseled misdemeanor sentences where imprisonment was not imposed.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendments 262-265);
November 1, 1990 (see Appendix C, amendments 352 and 353); November 1, 1991 (see Appendix C, amendments 381 and 382);
November 1, 1992 (see Appendix C, amendment 472); November 1, 1993 (see Appendix C, amendment 493); November 1, 2007 (see
Appendix C, amendment 709).

§4A1.3.

Departures Based on Inadequacy of Criminal History Category (Policy Statement)

(a) UPWARD DEPARTURES.—

@8 STANDARD FOR UPWARD DEPARTURE.—If reliable information
indicates that the defendant’s criminal history category substantially
under-represents the seriousness of the defendant’s criminal history or
the likelihood that the defendant will commit other crimes, an upward
departure may be warranted.

2) TYPES OF INFORMATION FORMING THE BASIS FOR UPWARD

DEPARTURE.—The information described in subsection (a) may
include information concerning the following:
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3)

“4)

(A) Prior sentence(s) not used in computing the criminal history
category (e.g., sentences for foreign and tribal offenses).

(B) Prior sentence(s) of substantially more than one year imposed as
aresult of independent crimes committed on different occasions.

© Prior similar misconduct established by a civil adjudication or by
a failure to comply with an administrative order.

(D) Whether the defendant was pending trial or sentencing on
another charge at the time of the instant offense.

(B) Prior similar adult criminal conduct not resulting in a criminal
conviction.

PROHIBITION.—A prior arrest record itself shall not be considered for
purposes of an upward departure under this policy statement.

DETERMINATION OF EXTENT OF UPWARD DEPARTURE.—

(A) IN GENERAL.—Except as provided in subdivision (B), the
court shall determine the extent of a departure under this
subsection by using, as areference, the criminal history category
applicable to defendants whose criminal history or likelihood to
recidivate most closely resembles that of the defendant’s.

(B) UPWARD DEPARTURES FROM CATEGORY VI.—Inacase
in which the court determines that the extent and nature of the
defendant’s criminal history, taken together, are sufficient to
warrant an upward departure from Criminal History Category
VI, the court should structure the departure by moving
incrementally down the sentencing table to the next higher
offense level in Criminal History Category VI until it finds a
guideline range appropriate to the case.

(b) DOWNWARD DEPARTURES.—

(1

2

STANDARD FOR DOWNWARD DEPARTURE.—If reliable
information indicates that the defendant’s criminal history category
substantially over-represents the seriousness of the defendant’s criminal
history or the likelihood that the defendant will commit other crimes, a
downward departure may be warranted.

PROHIBITIONS.—
(A) CRIMINAL HISTORY CATEGORY [.—A departure below the

lower limit of the applicable guideline range for Criminal
History Category I is prohibited.
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(c)

Application Notes:

3)

(B)

ARMED CAREER CRIMINAL AND REPEAT AND
DANGEROUS SEX OFFENDER.—A downward departure
under this subsection is prohibited for (i) an armed career
criminal within the meaning of §4B1.4 (Armed Career
Criminal); and (ii) a repeat and dangerous sex offender against
minors within the meaning of §4B1.5 (Repeat and Dangerous
Sex Offender Against Minors).

LIMITATIONS.—

(A)

(B)

LIMITATION ON EXTENT OF DOWNWARD DEPARTURE
FOR CAREER OFFENDER.—The extent of a downward
departure under this subsection for a career offender within the
meaning of §4B1.1 (Career Offender) may not exceed one
criminal history category.

LIMITATION ON APPLICABILITY OF §5C1.2INEVENT OF
DOWNWARD DEPARTURE TO CATEGORY I—A
defendant whose criminal history category is Category I after
receipt of a downward departure under this subsection does not
meet the criterion of subsection (a)(1) of §5C1.2 (Limitation on
Applicability of Statutory Maximum Sentences in Certain Cases)
if, before receipt of the downward departure, the defendant had
more than one criminal history point under §4A1.1 (Criminal
History Category).

WRITTEN SPECIFICATION OF BASIS FOR DEPARTURE.—In departing
from the otherwise applicable criminal history category under this policy
statement, the court shall specify in writing the following:

(1

2

In the case of an upward departure, the specific reasons why the
applicable criminal history category substantially under-represents the
seriousness of the defendant’s criminal history or the likelihood that the
defendant will commit other crimes.

In the case of a downward departure, the specific reasons why the
applicable criminal history category substantially over-represents the
seriousness of the defendant’s criminal history or the likelihood that the
defendant will commit other crimes.

Commentary

1. Definitions.—For purposes of this policy statement, the terms "depart”, "departure”,
"downward departure”, and "upward departure” have the meaning given those terms in
Application Note 1 of the Commentary to §1B1.1 (Application Instructions).
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2. Upward Departures.—

(4)  Examples.—An upward departure from the defendant’s criminal history category may
be warranted based on any of the following circumstances:

(i) A previous foreign sentence for a serious offense.

(ii)  Receipt of a prior consolidated sentence of ten years for a series of serious
assaults.

(iti) A similar instance of large scale fraudulent misconduct established by an
adjudication in a Securities and Exchange Commission enforcement proceeding.

(iv)  Commission of the instant offense while on bail or pretrial release for another
serious offense.

(B)  Upward Departures from Criminal History Category VI.—In the case of an egregious,
serious criminal record in which even the guideline range for Criminal History
Category VI is not adequate to reflect the seriousness of the defendant’s criminal
history, a departure above the guideline range for a defendant with Criminal History
Category VI may be warranted. In determining whether an upward departure from
Criminal History Category VI is warranted, the court should consider that the nature
of the prior offenses rather than simply their number is often more indicative of the
seriousness of the defendant’s criminal record. For example, a defendant with five prior
sentences forvery large-scale fraud offenses may have 15 criminal history points, within
the range of points typical for Criminal History Category VI, yet have a substantially
more serious criminal history overall because of the nature of the prior offenses.

3. Downward Departures.—A downward departure from the defendant’s criminal history
category may be warranted if, for example, the defendant had two minor misdemeanor
convictions close to ten years prior to the instant offense and no other evidence of prior
criminal behavior in the intervening period. A departure below the lower limit of the
applicable guideline range for Criminal History Category I is prohibited under subsection
(b)(2)(B), due to the fact that the lower limit of the guideline range for Criminal History
Category 1 is set for a first offender with the lowest risk of recidivism.

Background: This policy statement recognizes that the criminal history score is unlikely to take into
account all the variations in the seriousness of criminal history that may occur. For example, a
defendant with an extensive record of serious, assaultive conduct who had received what might now
be considered extremely lenient treatment in the past might have the same criminal history category
as a defendant who had a record of less serious conduct. Yet, the first defendant’s criminal history
clearly may be more serious. This may be particularly true in the case of younger defendants (e.g.,
defendants in their early twenties or younger) who are more likely to have received repeated lenient
treatment, yet who may actually pose a greater risk of serious recidivism than older defendants. This
policy statement authorizes the consideration of a departure from the guidelines in the limited
circumstances where reliable information indicates that the criminal history category does not
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adequately reflect the seriousness of the defendant’s criminal history or likelihood of recidivism, and
provides guidance for the consideration of such departures.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1991 (see Appendix C, amendment 381); November 1,
1992 (see Appendix C, amendment 460); October 27, 2003 (see Appendix C, amendment 651).
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§4B1.1.

PART B - CAREER OFFENDERS AND CRIMINAL LIVELIHOOD

Career Offender

(a)

(b)

A defendant is a career offender if (1) the defendant was at least eighteen years
old at the time the defendant committed the instant offense of conviction; (2) the
instant offense of conviction is a felony that is either a crime of violence or a
controlled substance offense; and (3) the defendant has at least two prior felony
convictions of either a crime of violence or a controlled substance offense.

Except as provided in subsection (c), if the offense level for a career offender
from the table in this subsection is greater than the offense level otherwise
applicable, the offense level from the table in this subsection shall apply. A
career offender’s criminal history category in every case under this subsection
shall be Category VI.

Offense Statutory Maximum Offense Level*
(A) Life 37
(B) 25 years or more 34
(C) 20 years or more, but less than 25 years 32
(D) 15 years or more, but less than 20 years 29
(B) 10 years or more, but less than 15 years 24
(F) 5 years or more, but less than 10 years 17
(G)  More than 1 year, but less than 5 years 12.

*If an adjustment from §3E1.1 (Acceptance of Responsibility) applies, decrease the
offense level by the number of levels corresponding to that adjustment.

(c)

If the defendant is convicted of 18 U.S.C. § 924(c) or § 929(a), and the defendant
is determined to be a career offender under subsection (a), the applicable
guideline range shall be determined as follows:

(1) If the only count of conviction is 18 U.S.C. § 924(c) or § 929(a), the
applicable guideline range shall be determined using the table in
subsection (¢)(3).

2) In the case of multiple counts of conviction in which at least one of the
counts is a conviction other than a conviction for 18 U.S.C. § 924(c) or
§ 929(a), the guideline range shall be the greater of—

(A) the guideline range that results by adding the mandatory
minimum consecutive penalty required by the 18 U.S.C. § 924(c)
or § 929(a) count(s) to the minimum and the maximum of the
otherwise applicable guideline range determined for the count(s)
of conviction other than the 18 U.S.C. § 924(c) or § 929(a)
count(s); and
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(B) the guideline range determined using the table in subsection

(©)(3).

3) Career Offender Table for 18 U.S.C. § 924(c) or § 929(a) Offenders

§3E1.1 Reduction Guideline Range for the 18 U.S.C.
§ 924(c) or § 929(a) Count(s)
No reduction 360-life
2-level reduction 292-365
3-level reduction 262-327.
Commentary
Application Notes:
1. "Crime of violence," "controlled substance offense," and "two prior felony convictions" are

defined in §4B1.2.

"Offense Statutory Maximum," for the purposes of this guideline, refers to the maximum term
of imprisonment authorized for the offense of conviction that is a crime of violence or
controlled substance offense, including any increase in that maximum term under a sentencing
enhancement provision that applies because of the defendant’s prior criminal record (such
sentencing enhancement provisions are contained, for example, in 21 U.S.C. § 841(b)(1)(A4),
(B), (C), and (D)). For example, in a case in which the statutory maximum term of
imprisonment under 21 U.S.C. § 841(b)(1)(C) is increased from twenty years to thirty years
because the defendant has one or more qualifying prior drug convictions, the "Offense
Statutory Maximum" for that defendant for the purposes of this guideline is thirty years and
not twenty years. If more than one count of conviction is of a crime of violence or controlled
substance offense, use the maximum authorized term of imprisonment for the count that has
the greatest offense statutory maximum.

Application of Subsection (c).—

(4)  In General.—Subsection (c) applies in any case in which the defendant (i) was convicted
of violating 18 U.S.C. § 924(c) or § 929(a); and (ii) as a result of that conviction (alone
or in addition to another offense of conviction), is determined to be a career offender
under §4B1.1(a).

(B)  Subsection (c)(2).—To determine the greater guideline range under subsection (c)(2),
the court shall use the guideline range with the highest minimum term of imprisonment.

(C) "Otherwise Applicable Guideline Range".—For purposes of subsection (c)(2)(A),
"otherwise applicable guideline range" for the count(s) of conviction other than the 18
US.C. §924(c) or 18 U.S.C. § 929(a) count(s) is determined as follows:

(i) If the count(s) of conviction other than the 18 U.S.C. § 924(c) or 18 U.S.C.
$ 929(a) count(s) does not qualify the defendant as a career offender, the
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otherwise applicable guideline range for that count(s) is the guideline range
determined using: (I) the Chapter Two and Three offense level for that count(s),
and (Il) the appropriate criminal history category determined under §§4A41.1
(Criminal History Category) and 4A41.2 (Definitions and Instructions for
Computing Criminal History).

(ii)  If the count(s) of conviction other than the 18 U.S.C. § 924(c) or 18 U.S.C.
$ 929(a) count(s) qualifies the defendant as a career offender, the otherwise
applicable guideline range for that count(s) is the guideline range determined
for that count(s) under §4B1.1(a) and (b).

(D)  Imposition of Consecutive Term of Imprisonment.—In a case involving multiple counts,
the sentence shall be imposed according to the rules in subsection (e) of §5G1.2
(Sentencing on Multiple Counts of Conviction).

(E)  Example.—The following example illustrates the application of subsection (c)(2) in a
multiple count situation:

The defendant is convicted of one count of violating 18 U.S.C. § 924(c) for possessing
a firearm in_furtherance of a drug trafficking offense (5 year mandatory minimum), and
one count of violating 21 U.S.C. § 841(b)(1)(B) (5 year mandatory minimum, 40 year
statutory maximum). Applying subsection (c)(2)(A), the court determines that the drug
count (without regard to the 18 U.S.C. § 924(c) count) qualifies the defendant as a
career offender under §4B1.1(a). Under §4B1.1(a), the otherwise applicable guideline
range for the drug count is 188-235 months (using offense level 34 (because the
statutory maximum for the drug count is 40 years), minus 3 levels for acceptance of
responsibility, and criminal history category VI). The court adds 60 months (the
minimum required by 18 U.S.C. § 924(c)) to the minimum and the maximum of that
range, resulting in a guideline range of 248-295 months. Applying subsection (c)(2)(B),
the court then determines the career offender guideline range from the table in
subsection (c)(3) is 262-327 months. The range with the greatest minimum, 262-327
months, is used to impose the sentence in accordance with §5G1.2(e).

Background: Section 994(h) of Title 28, United States Code, mandates that the Commission assure
that certain "career” offenders receive a sentence of imprisonment "at or near the maximum term
authorized.” Section 4B1.1 implements this directive, with the definition of a career offender
tracking in large part the criteria set forth in 28 U.S.C. § 994(h). However, in accord with its
general guideline promulgation authority under 28 U.S.C. § 994(a)-(f), and its amendment authority
under 28 U.S.C. § 994(0) and (p), the Commission has modified this definition in several respects
to focus more precisely on the class of recidivist offenders for whom a lengthy term of imprisonment
is appropriate and to avoid "unwarranted sentencing disparities among defendants with similar
records who have been found guilty of similar criminal conduct . ..." 28 U.S.C. § 991(b)(1)(B). The
Commission’s refinement of this definition over time is consistent with Congress’s choice of a
directive to the Commission rather than a mandatory minimum sentencing statute ("The [Senate
Judiciary] Committee believes that such a directive to the Commission will be more effective; the
guidelines development process can assure consistent and rational implementation for the
Committee’s view that substantial prison terms should be imposed on repeat violent offenders and
repeat drug traffickers.” S. Rep. No. 225, 98th Cong., Ist Sess. 175 (1983)).
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Subsection (c) provides rules for determining the sentence for career offenders who have been
convicted of 18 U.S.C. § 924(c) or § 929(a). The Career Offender Table in subsection (c)(3)
provides a sentence at or near the statutory maximum for these offenders by using guideline ranges
that correspond to criminal history category VI and offense level 37 (assuming §3FE. 1.1 (Acceptance
of Responsibility) does not apply), offense level 35 (assuming a 2-level reduction under §3E.1.1
applies), and offense level 34 (assuming a 3-level reduction under §3E1.1 applies).

Historical Note: Effective November 1, 1987. Amended effective January 15, 1988 (see Appendix C, amendments 47 and 48);
November 1, 1989 (see Appendix C, amendments 266 and 267); November 1, 1992 (see Appendix C, amendment 459); November 1, 1994
(see Appendix C, amendment 506); November 1, 1995 (see Appendix C, amendment 528); November 1, 1997 (see Appendix C,
amendments 546 and 567); November 1, 2002 (see Appendix C, amendment 642).

§4B1.2.  Definitions of Terms Used in Section 4B1.1

(a) The term "crime of violence" means any offense under federal or state law,
punishable by imprisonment for a term exceeding one year, that --

(D) has as an element the use, attempted use, or threatened use of physical
force against the person of another, or

2) is burglary of a dwelling, arson, or extortion, involves use of explosives,
or otherwise involves conduct that presents a serious potential risk of
physical injury to another.

(b) The term "controlled substance offense" means an offense under federal or state
law, punishable by imprisonment for a term exceeding one year, that prohibits
the manufacture, import, export, distribution, or dispensing of a controlled
substance (or a counterfeit substance) or the possession of a controlled substance
(or a counterfeit substance) with intent to manufacture, import, export, distribute,
or dispense.

(©) The term "two prior felony convictions" means (1) the defendant committed the
instant offense of conviction subsequent to sustaining at least two felony
convictions of either a crime of violence or a controlled substance offense (i.e.,
two felony convictions of a crime of violence, two felony convictions of a
controlled substance offense, or one felony conviction of a crime of violence and
one felony conviction of a controlled substance offense), and (2) the sentences
for at least two of the aforementioned felony convictions are counted separately
under the provisions of §4Al.1(a), (b), or (c). The date that a defendant
sustained a conviction shall be the date that the guilt of the defendant has been
established, whether by guilty plea, trial, or plea of nolo contendere.

Commentary

Application Notes:

1. For purposes of this guideline—
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"Crime of violence" and "controlled substance offense" include the offenses of aiding and
abetting, conspiring, and attempting to commit such offenses.

"Crime of violence" includes murder, manslaughter, kidnapping, aggravated assault, forcible
sex offenses, robbery, arson, extortion, extortionate extension of credit, and burglary of a
dwelling. Other offenses are included as "crimes of violence" if (A) that offense has as an
element the use, attempted use, or threatened use of physical force against the person of
another, or (B) the conduct set forth (i.e., expressly charged) in the count of which the
defendant was convicted involved use of explosives (including any explosive material or
destructive device) or, by its nature, presented a serious potential risk of physical injury to
another.

"Crime of violence" does not include the offense of unlawful possession of a firearm by a felon,
unless the possession was of a firearm described in 26 U.S.C. § 5845(a). Where the instant
offense of conviction is the unlawful possession of a firearm by a felon, §2K2.1 (Unlawful
Receipt, Possession, or Transportation of Firearms or Ammunition, Prohibited Transactions
Involving Firearms or Ammunition) provides an increase in offense level if the defendant had
one or more prior felony convictions for a crime of violence or controlled substance offense;
and, if the defendant is sentenced under the provisions of 18 U.S.C. § 924(e), §4B1.4 (Armed
Career Criminal) will apply.

Unlawfully possessing a listed chemical with intent to manufacture a controlled substance
(21 U.S.C. § 841(c)(1)) is a "controlled substance offense.”

Unlawfully possessing a firearm described in 26 U.S.C. § 5845(a) (e.g., a sawed-off shotgun
or sawed-off rifle, silencer, bomb, or machine gun) is a "crime of violence".

Unlawfully possessing a prohibited flask or equipment with intent to manufacture a controlled
substance (21 U.S.C. § 843(a)(6)) is a "controlled substance offense.”

Maintaining any place for the purpose of facilitating a drug offense (21 U.S.C. § 856) is a
"controlled substance offense" if the offense of conviction established that the underlying
offense (the offense facilitated) was a "controlled substance offense.”

Using a communications facility in committing, causing, or facilitating a drug offense
(21 U.S.C. § 843(b)) is a "controlled substance offense" if the offense of conviction established
that the underlying offense (the offense committed, caused, or facilitated) was a "controlled
substance offense.”

A violation of 18 U.S.C. § 924(c) or § 929(a) is a "crime of violence" or a "controlled
substance offense" if the offense of conviction established that the underlying offense was a
"crime of violence" or a "controlled substance offense". (Note that in the case of a prior 18
US.C. § 924(c) or § 929(a) conviction, if the defendant also was convicted of the underlying
offense, the sentences for the two prior convictions will be counted as a single sentence under
§4A41.2 (Definitions and Instructions for Computing Criminal History).)

"Prior felony conviction" means a prior adult federal or state conviction for an offense

punishable by death or imprisonment for a term exceeding one year, regardless of whether
such offense is specifically designated as a felony and regardless of the actual sentence
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imposed. A conviction for an offense committed at age eighteen or older is an adult conviction.
A conviction for an offense committed prior to age eighteen is an adult conviction if it is
classified as an adult conviction under the laws of the jurisdiction in which the defendant was
convicted (e.g., a federal conviction for an offense committed prior to the defendant’s
eighteenth birthday is an adult conviction if the defendant was expressly proceeded against as
an adult).

2. Section 4B1.1 (Career Offender) expressly provides that the instant and prior offenses must
be crimes of violence or controlled substance offenses of which the defendant was convicted.
Therefore, in determining whether an offense is a crime of violence or controlled substance for
the purposes of §4B1.1 (Career Offender), the offense of conviction (i.e., the conduct of which
the defendant was convicted) is the focus of inquiry.

3. The provisions of §441.2 (Definitions and Instructions for Computing Criminal History) are
applicable to the counting of convictions under §4B1.1.

Historical Note: Effective November 1, 1987. Amended effective January 15, 1988 (see Appendix C, amendment 49); November 1, 1989
(see Appendix C, amendment 268); November 1, 1991 (see Appendix C, amendment 433); November 1, 1992 (see Appendix C,
amendment 461); November 1, 1995 (see Appendix C, amendment 528); November 1, 1997 (see Appendix C, amendments 546 and 568);
November 1, 2000 (see Appendix C, amendment 600); November 1, 2002 (see Appendix C, amendments 642 and 646); November 1, 2004
(see Appendix C, amendment 674); November 1, 2007 (see Appendix C, amendment 709); November 1, 2009 (see Appendix C,
amendment 736).

§4B1.3.  Criminal Livelihood

If the defendant committed an offense as part of a pattern of criminal conduct engaged
in as a livelihood, his offense level shall be not less than 13, unless §3E1.1 (Acceptance
of Responsibility) applies, in which event his offense level shall be not less than 11.

Commentary
Application Notes:
1. "Pattern of criminal conduct" means planned criminal acts occurring over a substantial period

of time. Such acts may involve a single course of conduct or independent offenses.

2. "Engaged in as a livelihood" means that (1) the defendant derived income from the pattern of
criminal conduct that in any twelve-month period exceeded 2,000 times the then existing hourly
minimum wage under federal law; and (2) the totality of circumstances shows that such
criminal conduct was the defendant’s primary occupation in that twelve-month period (e.g.,
the defendant engaged in criminal conduct rather than regular, legitimate employment, or the
defendant’s legitimate employment was merely a front for his criminal conduct).

Background: Section 4B1.3 implements 28 U.S.C. § 994(i)(2), which directs the Commission to
ensure that the guidelines specify a "substantial term of imprisonment" for a defendant who

committed an offense as part of a pattern of criminal conduct from which he derived a substantial
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portion of his income.

Historical Note: Effective November 1, 1987. Amended effective June 15, 1988 (see Appendix C, amendment 50); November 1, 1989
(see Appendix C, amendment 269); November 1, 1990 (see Appendix C, amendment 354).

§4B1.4. Armed Career Criminal

(a) A defendant who is subject to an enhanced sentence under the provisions of
18 U.S.C. § 924(e) is an armed career criminal.

(b) The offense level for an armed career criminal is the greatest of:
(D) the offense level applicable from Chapters Two and Three; or
2) the offense level from §4B1.1 (Career Offender) if applicable; or

3 A 34, if the defendant used or possessed the firearm or ammunition
in connection with either a crime of violence, as defined in
§4B1.2(a), or a controlled substance offense, as defined in
§4B1.2(b), or if the firearm possessed by the defendant was of
a type described in 26 U.S.C. § 5845(a)*; or

(B) 33, otherwise.*

*If an adjustment from §3E1.1 (Acceptance of Responsibility) applies,
decrease the offense level by the number of levels corresponding to that
adjustment.

(©) The criminal history category for an armed career criminal is the greatest of:

(D) the criminal history category from Chapter Four, Part A (Criminal
History), or §4B1.1 (Career Offender) if applicable; or

2) Category VI, if the defendant used or possessed the firearm or
ammunition in connection with either a crime of violence, as defined in
§4B1.2(a), or a controlled substance offense, as defined in §4B1.2(b), or
if the firearm possessed by the defendant was of a type described in 26
U.S.C. § 5845(a); or

3) Category IV.

Commentary
Application Notes:
1. This guideline applies in the case of a defendant subject to an enhanced sentence under

18 US.C. § 924(e). Under 18 U.S.C. § 924(e)(1), a defendant is subject to an enhanced

- 396 -



November 1, 2009 GUIDELINES MANUAL §4B1.4

sentence if the instant offense of conviction is a violation of 18 U.S.C. § 922(g) and the
defendant has at least three prior convictions for a "violent felony" or "serious drug offense,”
or both, committed on occasions different from one another. The terms "violent felony" and
"serious drug offense” are defined in 18 U.S.C. § 924(e)(2). It is to be noted that the
definitions of "violent felony" and "serious drug offense” in 18 U.S.C. § 924(e)(2) are not
identical to the definitions of "crime of violence" and "controlled substance offense” used in
§4B1.1 (Career Offender), nor are the time periods for the counting of prior sentences under
§4A41.2 (Definitions and Instructions for Computing Criminal History) applicable to the
determination of whether a defendant is subject to an enhanced sentence under 18 U.S.C.
$ 924(e).

1t is also to be noted that the procedural steps relative to the imposition of an enhanced
sentence under 18 U.S.C. § 924(e) are not set forth by statute and may vary to some extent
from jurisdiction to jurisdiction.

2. Application of §4B1.4 in Cases Involving Convictions Under 18 U.S.C. § 844(h), § 924(c), or
§ 929(a).—If a sentence under this guideline is imposed in conjunction with a sentence for a
conviction under 18 U.S.C. § 844(h), § 924(c), or § 929(a), do not apply either subsection
(b)(3)(A) or (c)(2). A sentence under 18 U.S.C. § 844(h), § 924(c), or § 929(a) accounts for
the conduct covered by subsections (b)(3)(4) and (c)(2) because of the relatedness of the
conduct covered by these subsections to the conduct that forms the basis for the conviction
under 18 U.S.C. § 844(h), § 924(c), or § 929(a).

In a few cases, the rule provided in the preceding paragraph may result in a guideline range
that, when combined with the mandatory consecutive sentence under 18 U.S.C. § 844(h),
$924(c), or § 929(a), produces a total maximum penalty that is less than the maximum of the
guideline range that would have resulted had there not been a count of conviction under 18
US.C. § 844(h), § 924(c), or § 929(a) (i.e., the guideline range that would have resulted if
subsections (b)(3)(A) and (c)(2) had been applied). In such a case, an upward departure may
be warranted so that the conviction under 18 U.S.C. § 844(h), § 924(c), or § 929(a) does not
result in a decrease in the total punishment. An upward departure under this paragraph shall
not exceed the maximum of the guideline range that would have resulted had there not been
a count of conviction under 18 U.S.C. § 844(h), § 924(c), or § 929(a).

Background: This section implements 18 U.S.C. § 924(e), which requires a minimum sentence of
imprisonment of fifteen years for a defendant who violates 18 U.S.C. § 922(g) and has three previous
convictions for a violent felony or a serious drug offense. If the offense level determined under this
section is greater than the offense level otherwise applicable, the offense level determined under this
section shall be applied. A minimum criminal history category (Category IV) is provided, reflecting
that each defendant to whom this section applies will have at least three prior convictions for serious
offenses. In some cases, the criminal history category may not adequately reflect the defendant’s
criminal history; see §4A41.3 (Adequacy of Criminal History Category).

Historical Note: Effective November 1, 1990 (see Appendix C, amendment 355). Amended effective November 1, 1992 (see Appendix
C, amendment 459); November 1, 2002 (see Appendix C, amendment 646); November 1, 2004 (see Appendix C, amendment 674).

§4B1.5. Repeat and Dangerous Sex Offender Against Minors
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Application Notes:

(a)

(b)

In any case in which the defendant’s instant offense of conviction is a covered
sex crime, §4B1.1 (Career Offender) does not apply, and the defendant
committed the instant offense of conviction subsequent to sustaining at least one
sex offense conviction:

(1 The offense level shall be the greater of:
(A) the offense level determined under Chapters Two and Three; or

(B) the offense level from the table below decreased by the number
of levels corresponding to any applicable adjustment from
§3E1.1 (Acceptance of Responsibility):

Offense Statutory Maximum Offense Level
6)) Life 37
(il)) 25 years or more 34
(iii)) 20 years or more, but less than 25 years 32
(iv) 15 years or more, but less than 20 years 29
(v) 10 years or more, but less than 15 years 24
(vi) 5 years or more, but less than 10 years 17
(vil) More than 1 year, but less than 5 years 12.

2) The criminal history category shall be the greater of: (A) the criminal
history category determined under Chapter Four, Part A (Criminal
History); or (B) criminal history Category V.

In any case in which the defendant’s instant offense of conviction is a covered
sex crime, neither §4B1.1 nor subsection (a) of this guideline applies, and the
defendant engaged in a pattern of activity involving prohibited sexual conduct:

(1)  The offense level shall be 5 plus the offense level determined under
Chapters Two and Three. However, if the resulting offense level is less
than level 22, the offense level shall be level 22, decreased by the number
of levels corresponding to any applicable adjustment from §3E1.1.

2) The criminal history category shall be the criminal history category
determined under Chapter Four, Part A.

Commentary

1. Definition.—For purposes of this guideline, "minor" means (A) an individual who had not
attained the age of 18 years, (B) an individual, whether fictitious or not, who a law
enforcement officer represented to a participant (i) had not attained the age of 18 years, and
(ii) could be provided for the purposes of engaging in sexually explicit conduct; or (C) an
undercover law enforcement officer who represented to a participant that the officer had not
attained the age of 18 years.
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2. Covered Sex Crime as Instant Offense of Conviction.—For purposes of this guideline, the
instant offense of conviction must be a covered sex crime, i.e.: (A) an offense, perpetrated
against a minor, under (i) chapter 1094 of title 18, United States Code;, (ii) chapter 110 of such
title, not including trafficking in, receipt of, or possession of, child pornography, or a
recordkeeping offense; (iii) chapter 117 of such title, not including transmitting information
about a minor or filing a factual statement about an alien individual; or (iv) 18 U.S.C. § 1591,
or (B) an attempt or a conspiracy to commit any offense described in subdivisions (4)(i)
through (iv) of this note.

3. Application of Subsection (a).—

(A)  Definitions.—For purposes of subsection (a):

(i) "Offense statutory maximum" means the maximum term of imprisonment
authorized for the instant offense of conviction that is a covered sex crime,
including any increase in that maximum term under a sentencing enhancement
provision (such as a sentencing enhancement provision contained in 18 U.S.C.
§ 2247(a) or § 2426(a)) that applies to that covered sex crime because of the
defendant’s prior criminal record.

(ii) "Sex offense conviction" (I) means any offense described in 18 U.S.C.
§2426(b)(1)(A) or (B), if the offense was perpetrated against a minor; and (II)
does not include trafficking in, receipt of, or possession of, child pornography.
"Child pornography" has the meaning given that term in 18 U.S.C. § 2256(8).

(B)  Determination of Offense Statutory Maximum in the Case of Multiple Counts of
Conviction.—In a case in which more than one count of the instant offense of conviction
is a felony that is a covered sex crime, the court shall use the maximum authorized term
of imprisonment for the count that has the greatest offense statutory maximum, for
purposes of determining the offense statutory maximum under subsection (a).

4. Application of Subsection (b).—

(4)  Definition.—For purposes of subsection (b), "prohibited sexual conduct" means any of
the following: (i) any offense described in 18 U.S.C. § 2426(b)(1)(4) or (B), (ii) the
production of child pornography, or (iii) trafficking in child pornography only if, prior
to the commission of the instant offense of conviction, the defendant sustained a felony
conviction for that trafficking in child pornography. It does not include receipt or
possession of child pornography. "Child pornography" has the meaning given that term
in 18 US.C. § 2256(8).

(B)  Determination of Pattern of Activity.—

(i) In General.—For purposes of subsection (b), the defendant engaged in a pattern
of activity involving prohibited sexual conduct if on at least two separate
occasions, the defendant engaged in prohibited sexual conduct with a minor.
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(ii) Occasion of Prohibited Sexual Conduct.—An occasion of prohibited sexual
conduct may be considered for purposes of subsection (b) without regard to
whether the occasion (1) occurred during the course of the instant offense; or (11)
resulted in a conviction for the conduct that occurred on that occasion.

5. Treatment and Monitoring.—

(4)  Recommended Maximum Term of Supervised Release.—The statutory maximum term of
supervised release is recommended for offenders sentenced under this guideline.

(B) Recommended Conditions of Probation and Supervised Release.—Treatment and
monitoring are important tools for supervising offenders and should be considered as
special conditions of any term of probation or supervised release that is imposed.

Background: This guideline applies to offenders whose instant offense of conviction is a sex offense
committed against a minor and who present a continuing danger to the public. The relevant criminal
provisions provide for increased statutory maximum penalties for repeat sex offenders and make
those increased statutory maximum penalties available if the defendant previously was convicted of
any of several federal and state sex offenses (see 18 U.S.C. §§ 2247, 2426). In addition, section 632
of Public Law 102—141 and section 505 of Public Law 105-314 directed the Commission to ensure
lengthy incarceration for offenders who engage in a pattern of activity involving the sexual abuse
or exploitation of minors.

Section 401(i)(1)(A) of Public Law 108-21 directly amended Application Note 4(b)(i), effective
April 30, 2003.

Historical Note: Effective November 1, 2001 (see Appendix C, amendment 615). Amended effective April 30, 2003 (see Appendix C,
amendment 649); November 1, 2003 (see Appendix C, amendment 661); November 1, 2007 (see Appendix C, amendment 701).
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CHAPTER FIVE - DETERMINING THE SENTENCE

Introductory Commentary

For certain categories of offenses and offenders, the guidelines permit the court to impose
either imprisonment or some other sanction or combination of sanctions. In determining the type
of sentence to impose, the sentencing judge should consider the nature and seriousness of the
conduct, the statutory purposes of sentencing, and the pertinent offender characteristics. A sentence
is within the guidelines if it complies with each applicable section of this chapter. The court should
impose a sentence sufficient, but not greater than necessary, to comply with the statutory purposes
of sentencing. 18 U.S.C. § 3553(a).

Historical Note: Effective November 1, 1987.

PART A - SENTENCING TABLE

The Sentencing Table used to determine the guideline range follows:
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SENTENCING TABLE

(in months of imprisonment)

Criminal History Category (Criminal History Points)
Offense I 11 11 v A% VI
Level 0 or1) (2 or 3) @, 5, 6) (7,8, 9) 10, 11, 12) (13 or more)
1 0-6 0-6 0-6 0-6 0-6 0-6
2 0-6 0-6 0-6 0-6 0-6 1-7
3 0-6 0-6 0-6 0-6 I 2-8 3-9
4 0-6 0-6 0-6 2-8 4-10 6-12
Zone A 5 06 06 | 1-7 4-10 6-12 I 9-15
6 0-6 1-7 2-8 6-12 9-15 12-18
7 0-6 2-8 4-10 8-14 12-18 15-21
8 0-6 4-10 6-12 10-16 15-21 18-24
9 4-10 6-12 | 8-14 12-18 18-24 2127
Zone B
10 6-12 8-14 10-16 15-21 21-27 24-30
11 8-14 10-16 | 12-18 18-24 24-30 27-33
Zone C 12 10-16 12-18 15-21 21-27 27-33 30-37
13 12-18 15-21 18-24 24-30 30-37 33-41
14 15-21 18-24 21-27 27-33 33-41 37-46
15 18-24 21-27 24-30 30-37 37-46 41-51
16 21-27 24-30 27-33 33-41 41-51 46-57
17 24-30 27-33 30-37 37-46 46-57 51-63
18 27-33 30-37 33-41 41-51 51-63 57-71
19 30-37 33-41 37-46 46-57 57-71 63-78
20 33-41 37-46 41-51 51-63 63-78 70-87
21 37-46 41-51 46-57 57-71 70-87 77-96
22 41-51 46-57 51-63 63-78 77-96 84-105
23 46-57 51-63 57-71 70-87 84-105 92-115
24 51-63 57-71 63-78 77-96 92-115 100-125
25 57-71 63-78 70-87 84-105 100-125 110-137
26 63-78 70-87 78-97 92-115 110-137 120-150
27 70-87 78-97 87-108 100-125 120-150 130-162
Zone D
28 78-97 87-108 97-121 110-137 130-162 140-175
29 87-108 97-121 108-135 121-151 140-175 151-188
30 97-121 108-135 121-151 135-168 151-188 168-210
31 108-135 121-151 135-168 151-188 168-210 188-235
32 121-151 135-168 151-188 168-210 188-235 210-262
33 135-168 151-188 168-210 188-235 210-262 235-293
34 151-188 168-210 188-235 210-262 235-293 262-327
35 168-210 188-235 210-262 235-293 262-327 292-365
36 188-235 210-262 235-293 262-327 292-365 324-405
37 210-262 235-293 262-327 292-365 324-405 360-life
38 235-293 262-327 292-365 324-405 360-life 360-life
39 262-327 292-365 324-405 360-life 360-life 360-life
40 292-365 324-405 360-life 360-life 360-life 360-life
41 324-405 360-life 360-life 360-life 360-life 360-life
42 360-life 360-life 360-life 360-life 360-life 360-life
43 life life life life life life
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Commentary to Sentencing Table

Application Notes:

1.

The Offense Level (1-43) forms the vertical axis of the Sentencing Table. The Criminal History
Category (I-VI1) forms the horizontal axis of the Table. The intersection of the Offense Level
and Criminal History Category displays the Guideline Range in months of imprisonment.
"Life" means life imprisonment. For example, the guideline range applicable to a defendant
with an Olffense Level of 15 and a Criminal History Category of Il is 24-30 months of
imprisonment.

In rare cases, a total offense level of less than 1 or more than 43 may result from application
of the guidelines. A total offense level of less than 1 is to be treated as an offense level of 1.
An offense level of more than 43 is to be treated as an offense level of 43.

The Criminal History Category is determined by the total criminal history points from Chapter
Four, Part A, except as provided in §§4B1.1 (Career Offender) and 4B1.4 (Armed Career
Criminal). The total criminal history points associated with each Criminal History Category
are shown under each Criminal History Category in the Sentencing Table.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendment 270); November 1,
1991 (see Appendix C, amendment 418); November 1, 1992 (see Appendix C, amendment 462).
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PART B - PROBATION

Introductory Commentary

The Comprehensive Crime Control Act of 1984 makes probation a sentence in and of itself.
18 U.S.C. §3561. Probation may be used as an alternative to incarceration, provided that the terms
and conditions of probation can be fashioned so as to meet fully the statutory purposes of sentencing,
including promoting respect for law, providing just punishment for the offense, achieving general
deterrence, and protecting the public from further crimes by the defendant.

Historical Note: Effective November 1, 1987.

§5B1.1.  Imposition of a Term of Probation

(a) Subject to the statutory restrictions in subsection (b) below, a sentence of
probation is authorized if:

(D) the applicable guideline range is in Zone A of the Sentencing Table; or

2) the applicable guideline range is in Zone B of the Sentencing Table and
the court imposes a condition or combination of conditions requiring
intermittent confinement, community confinement, or home detention as
provided in subsection (c)(3) of §5C1.1 (Imposition of a Term of
Imprisonment).

(b) A sentence of probation may not be imposed in the event:

(D) the offense of conviction is a Class A or B felony, 18 U.S.C.
§ 3561(a)(1);

2) the offense of conviction expressly precludes probation as a sentence,
18 U.S.C. § 3561(a)(2);

3) the defendant is sentenced at the same time to a sentence of imprisonment

for the same or a different offense, 18 U.S.C. § 3561(a)(3).

Commentary

Application Notes:

1. Except where prohibited by statute or by the guideline applicable to the offense in Chapter
Two, the guidelines authorize, but do not require, a sentence of probation in the following
circumstances:
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(a)  Where the applicable guideline range is in Zone A of the Sentencing Table (i.e., the
minimum term of imprisonment specified in the applicable guideline range is zero
months). Insuch cases, a condition requiring a period of community confinement, home
detention, or intermittent confinement may be imposed but is not required.

(b)  Where the applicable guideline range is in Zone B of the Sentencing Table (i.e., the
minimum term of imprisonment specified in the applicable guideline range is at least
one but not more than six months). In such cases, the court may impose probation only
if it imposes a condition or combination of conditions requiring a period of community
confinement, home detention, or intermittent confinement sufficient to satisfy the
minimum term of imprisonment specified in the guideline range. For example, where
the offense level is 7 and the criminal history category is I, the guideline range from the
Sentencing Table is 2-8 months. In such a case, the court may impose a sentence of
probation only if it imposes a condition or conditions requiring at least two months of
community confinement, home detention, or intermittent confinement, or a combination
of community confinement, home detention, and intermittent confinement totaling at
least two months.

2. Where the applicable guideline range is in Zone C or D of the Sentencing Table (i.e., the
minimum term of imprisonment specified in the applicable guideline range is eight months or
more), the guidelines do not authorize a sentence of probation. See §5C1.1 (Imposition of a
Term of Imprisonment).

Background: This section provides for the imposition of a sentence of probation. The court may
sentence a defendant to a term of probation in any case unless (1) prohibited by statute, or (2) where
a term of imprisonment is required under §5C1.1 (Imposition of a Term of Imprisonment). Under
18 U.S.C. § 3561(a)(3), the imposition of a sentence of probation is prohibited where the defendant
is sentenced at the same time to a sentence of imprisonment for the same or a different offense.
Although this provision has effectively abolished the use of "split sentences" imposable pursuant to
the former 18 U.S.C. § 3651, the drafters of the Sentencing Reform Act noted that the functional
equivalent of the split sentence could be "achieved by a more direct and logically consistent route”
by providing that a defendant serve a term of imprisonment followed by a period of supervised
release. (S. Rep. No. 225, 98th Cong., 1st Sess. 89 (1983)). Section 5B1.1(a)(2) provides a transition
between the circumstances under which a "straight" probationary term is authorized and those
where probation is prohibited.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendment 302); November 1,
1992 (see Appendix C, amendment 462).

§5B1.2.  Term of Probation

(a) When probation is imposed, the term shall be:

(D) at least one year but not more than five years if the offense level is 6 or
greater;

2) no more than three years in any other case.
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Commentary

Background: This section governs the length of a term of probation. Subject to statutory
restrictions, the guidelines provide that a term of probation may not exceed three years if the offense
level is less than 6. If a defendant has an offense level of 6 or greater, the guidelines provide that
a term of probation be at least one year but not more than five years. Although some distinction in
the length of a term of probation is warranted based on the circumstances of the case, a term of
probation may also be used to enforce conditions such as fine or restitution payments, or attendance
in a program of treatment such as drug rehabilitation. Often, it may not be possible to determine
the amount of time required for the satisfaction of such payments or programs in advance. This issue
has been resolved by setting forth two broad ranges for the duration of a term of probation
depending upon the offense level. Within the guidelines set forth in this section, the determination
of the length of a term of probation is within the discretion of the sentencing judge.

Historical Note: Effective November 1, 1987.

§5B1.3.  Conditions of Probation

(a) Mandatory Conditions--

(D) for any offense, the defendant shall not commit another federal, state or
local offense (see 18 U.S.C. § 3563(a));

2) for a felony, the defendant shall (A) make restitution, (B) work in
community service, or (C) both, unless the court has imposed a fine, or
unless the court finds on the record that extraordinary circumstances exist
that would make such a condition plainly unreasonable, in which event
the court shall impose one or more of the discretionary conditions set
forth under 18 U.S.C. § 3563(b) (see 18 U.S.C. § 3563(a)(2));

3) for any offense, the defendant shall not unlawfully possess a controlled
substance (see 18 U.S.C. § 3563(a));

4) for a domestic violence crime as defined in 18 U.S.C. § 3561(b) by a
defendant convicted of such an offense for the first time, the defendant
shall attend a public, private, or non-profit offender rehabilitation
program that has been approved by the court, in consultation with a State
Coalition Against Domestic Violence or other appropriate experts, if an
approved program is available within a 50-mile radius of the legal
residence of the defendant (see 18 U.S.C. § 3563(a));

®)] for any offense, the defendant shall refrain from any unlawful use of a
controlled substance and submit to one drug test within 15 days of release
on probation and at least two periodic drug tests thereafter (as determined
by the court) for use of a controlled substance, but the condition stated in
this paragraph may be ameliorated or suspended by the court for any
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(b)

(6)

(7

®)

©)

(10)

individual defendant if the defendant’s presentence report or other
reliable information indicates a low risk of future substance abuse by the
defendant (see 18 U.S.C. § 3563(a));

the defendant shall (A) make restitution in accordance with 18 U.S.C.
§§ 2248, 2259, 2264, 2327, 3663, 3663A, and 3664; and (B) pay the
assessment imposed in accordance with 18 U.S.C. § 3013;

the defendant shall notify the court of any material change in the
defendant’s economic circumstances that might affect the defendant’s
ability to pay restitution, fines, or special assessments (see 18 U.S.C.
§ 3563(a));

if the court has imposed a fine, the defendant shall pay the fine or adhere
to a court-established payment schedule (see 18 U.S.C. § 3563(a));

(A) in a state in which the requirements of the Sex Offender
Registration and Notification Act (see 42 U.S.C. §§ 16911 and
16913) do not apply, a defendant convicted of a sexual offense
as described in 18 U.S.C. § 4042(c)(4) (Pub. L. 105-119,
§ 115(a)(8), Nov. 26, 1997) shall report the address where the
defendant will reside and any subsequent change of residence to
the probation officer responsible for supervision, and shall
register as a sex offender in any State where the person resides,
is employed, carries on a vocation, or is a student; or

(B) in a state in which the requirements of Sex Offender Registration
and Notification Act apply, a sex offender shall (i) register, and
keep such registration current, where the offender resides, where
the offender is an employee, and where the offender is a student,
and for the initial registration, a sex offender also shall register
in the jurisdiction in which convicted if such jurisdiction is
different from the jurisdiction of residence; (ii) provide
information required by 42 U.S.C. § 16914; and (iii) keep such
registration current for the full registration period as set forth in
42 U.S.C. § 16915;

the defendant shall submit to the collection of a DNA sample from the
defendant at the direction of the United States Probation Office if the
collection of such a sample is authorized pursuant to section 3 of the
DNA Analysis Backlog Elimination Act of 2000 (42 U.S.C. § 14135a).

The court may impose other conditions of probation to the extent that such
conditions (1) are reasonably related to (A) the nature and circumstances of the
offense and the history and characteristics of the defendant; (B) the need for the
sentence imposed to reflect the seriousness of the offense, to promote respect for
the law, and to provide just punishment for the offense; (C) the need for the
sentence imposed to afford adequate deterrence to criminal conduct; (D) the need
to protect the public from further crimes of the defendant; and (E) the need to
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(©)

provide the defendant with needed educational or vocational training, medical
care, or other correctional treatment in the most effective manner; and (2)
involve only such deprivations of liberty or property as are reasonably necessary
for the purposes of sentencing indicated in 18 U.S.C. § 3553(a) (see 18 U.S.C.
§ 3563(b)).

(Policy Statement) The following "standard" conditions are recommended for
probation. Several of the conditions are expansions of the conditions required
by statute:

(1

2)

)

4)

)

(6)

(7

()

©)

the defendant shall not leave the judicial district or other specified
geographic area without the permission of the court or probation officer;

the defendant shall report to the probation officer as directed by the court
or probation officer and shall submit a truthful and complete written
report within the first five days of each month;

the defendant shall answer truthfully all inquiries by the probation officer
and follow the instructions of the probation officer;

the defendant shall support the defendant’s dependents and meet other
family responsibilities (including, but not limited to, complying with the
terms of any court order or administrative process pursuant to the law of
a state, the District of Columbia, or any other possession or territory of
the United States requiring payments by the defendant for the support and
maintenance of any child or of a child and the parent with whom the child
is living);

the defendant shall work regularly at a lawful occupation unless excused
by the probation officer for schooling, training, or other acceptable
reasons;

the defendant shall notify the probation officer at least ten days prior to
any change of residence or employment;

the defendant shall refrain from excessive use of alcohol and shall not
purchase, possess, use, distribute, or administer any controlled substance,
or any paraphernalia related to any controlled substance, except as
prescribed by a physician;

the defendant shall not frequent places where controlled substances are
illegally sold, used, distributed, or administered, or other places specified
by the court;

the defendant shall not associate with any persons engaged in criminal

activity, and shall not associate with any person convicted of a felony
unless granted permission to do so by the probation officer;
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(d)

(10)

(1)

(12)

(13)

(14)

the defendant shall permit a probation officer to visit the defendant at any
time at home or elsewhere and shall permit confiscation of any
contraband observed in plain view by the probation officer;

the defendant shall notify the probation officer within seventy-two hours
of being arrested or questioned by a law enforcement officer;

the defendant shall not enter into any agreement to act as an informer or
a special agent of a law enforcement agency without the permission of
the court;

as directed by the probation officer, the defendant shall notify third
parties of risks that may be occasioned by the defendant’s criminal record
or personal history or characteristics, and shall permit the probation
officer to make such notifications and to confirm the defendant’s
compliance with such notification requirement;

the defendant shall pay the special assessment imposed or adhere to a
court-ordered installment schedule for the payment of the special
assessment.

(Policy Statement) The following "special" conditions of probation are
recommended in the circumstances described and, in addition, may otherwise be
appropriate in particular cases:

(1

2

3)

“4)

Possession of Weapons

Ifthe instant conviction is for a felony, or if the defendant was previously
convicted of a felony or used a firearm or other dangerous weapon in the
course of the instant offense -- a condition prohibiting the defendant from
possessing a firearm or other dangerous weapon.

Debt Obligations

If an installment schedule of payment of restitution or a fine is imposed --
a condition prohibiting the defendant from incurring new credit charges
or opening additional lines of credit without approval of the probation
officer unless the defendant is in compliance with the payment schedule.

Access to Financial Information

If the court imposes an order of restitution, forfeiture, or notice to
victims, or orders the defendant to pay a fine -- a condition requiring the
defendant to provide the probation officer access to any requested
financial information.

Substance Abuse Program Participation

If the court has reason to believe that the defendant is an abuser of
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)

(6)

narcotics, other controlled substances or alcohol -- a condition requiring
the defendant to participate in a program approved by the United States
Probation Office for substance abuse, which program may include testing
to determine whether the defendant has reverted to the use of drugs or
alcohol.

Mental Health Program Participation

If the court has reason to believe that the defendant is in need of
psychological or psychiatric treatment -- a condition requiring that the
defendant participate in a mental health program approved by the United
States Probation Office.

Deportation

If (A) the defendant and the United States entered into a stipulation of
deportation pursuant to section 238(c)(5) of the Immigration and
Nationality Act (8 U.S.C. § 1228(c)(5)"); or (B) in the absence of a
stipulation of deportation, if, after notice and hearing pursuant to such
section, the Attorney General demonstrates by clear and convincing
evidence that the alien is deportable -- a condition ordering deportation
by a United States district court or a United States magistrate judge.

*So in original. Probably should be 8 U.S.C. § 1228(d)(5).

(7

Sex Offenses

If the instant offense of conviction is a sex offense, as defined in
Application Note 1 of the Commentary to §5D1.2 (Term of Supervised
Release) --

(A) A condition requiring the defendant to participate in a program
approved by the United States Probation Office for the treatment
and monitoring of sex offenders.

(B) A condition limiting the use of a computer or an interactive
computer service in cases in which the defendant used such
items.

© A condition requiring the defendant to submit to a search, at any

time, with or without a warrant, and by any law enforcement or
probation officer, of the defendant’s person and any property,
house, residence, vehicle, papers, computer, other electronic
communication or data storage devices or media, and effects,
upon reasonable suspicion concerning a violation of a condition
of probation or unlawful conduct by the defendant, or by any
probation officer in the lawful discharge of the officer’s
supervision functions.
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(e) Additional Conditions (Policy Statement)

The following "special conditions" may be appropriate on a case-by-case basis:

(1 Community Confinement

Residence in a community treatment center, halfway house or similar
facility may be imposed as a condition of probation. See §5F1.1
(Community Confinement).

2) Home Detention

Home detention may be imposed as a condition of probation but only as
a substitute for imprisonment. See §5F1.2 (Home Detention).

3) Community Service

Community service may be imposed as a condition of probation. See
§5F1.3 (Community Service).

4) Occupational Restrictions

Occupational restrictions may be imposed as a condition of probation.
See §5F1.5 (Occupational Restrictions).

(5) Curfew

A condition imposing a curfew may be imposed if the court concludes
that restricting the defendant to his place of residence during evening and
nighttime hours is necessary to provide just punishment for the offense,
to protect the public from crimes that the defendant might commit during
those hours, or to assist in the rehabilitation of the defendant. Electronic
monitoring may be used as a means of surveillance to ensure compliance
with a curfew order.

(6) Intermittent Confinement

Intermittent confinement (custody for intervals of time) may be ordered
as a condition of probation during the first year of probation. See §5F1.8
(Intermittent Confinement).

Commentary

Application Note:

1. Application of Subsection (a)(9)(A) and (B).—Some jurisdictions continue to register sex
offenders pursuant to the sex offender registry in place prior to July 27, 2006, the date of
enactment of the Adam Walsh Act, which contained the Sex Offender Registration and
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Notification Act. In such a jurisdiction, subsection (a)(9)(4) will apply. In a jurisdiction that
has implemented the requirements of the Sex Offender Registration and Notification Act,
subsection (a)(9)(B) will apply. (See 42 U.S.C. §5 16911 and 16913.)

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendments 273, 274, and 302);
November 1, 1997 (see Appendix C, amendment 569); November 1, 1998 (see Appendix C, amendment 584); November 1, 2000 (see
Appendix C, amendment 605); November 1, 2001 (see Appendix C, amendment 615); November 1, 2002 (see Appendix C, amendment
644); November 1, 2004 (see Appendix C, amendment 664); November 1, 2007 (see Appendix C, amendments 701 and 711); November
1, 2009 (see Appendix C, amendment 733).

§5B1.4.  [Deleted]

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendments 271, 272, and 302),
was deleted by consolidation with §§5B1.3 and 5D1.3 effective November 1, 1997 (see Appendix C, amendment 569).
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PART C - IMPRISONMENT

§5C1.1.  Imposition of a Term of Imprisonment

(a) A sentence conforms with the guidelines for imprisonment if it is within the
minimum and maximum terms of the applicable guideline range.

(b) Ifthe applicable guideline range is in Zone A of the Sentencing Table, a sentence
of imprisonment is not required, unless the applicable guideline in Chapter Two
expressly requires such a term.

(©) If the applicable guideline range is in Zone B of the Sentencing Table, the
minimum term may be satisfied by --

(1 a sentence of imprisonment; or

) a sentence of imprisonment that includes a term of supervised release
with a condition that substitutes community confinement or home
detention according to the schedule in subsection (e), provided that at
least one month is satisfied by imprisonment; or

3) a sentence of probation that includes a condition or combination of
conditions that substitute intermittent confinement, community
confinement, or home detention for imprisonment according to the
schedule in subsection (e).

(d) If the applicable guideline range is in Zone C of the Sentencing Table, the
minimum term may be satisfied by --

(1 a sentence of imprisonment; or

2) a sentence of imprisonment that includes a term of supervised release
with a condition that substitutes community confinement or home
detention according to the schedule in subsection (e), provided that at
least one-half of the minimum term is satisfied by imprisonment.

(e) Schedule of Substitute Punishments:

(1 One day of intermittent confinement in prison or jail for one day of
imprisonment (each 24 hours of confinement is credited as one day of
intermittent confinement, provided, however, that one day shall be
credited for any calendar day during which the defendant is employed in
the community and confined during all remaining hours);

2) One day of community confinement (residence in a community treatment

center, halfway house, or similar residential facility) for one day of
imprisonment;
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3) One day of home detention for one day of imprisonment.

) If the applicable guideline range is in Zone D of the Sentencing Table, the
minimum term shall be satisfied by a sentence of imprisonment.

Commentary

Application Notes:

1. Subsection (a) provides that a sentence conforms with the guidelines for imprisonment if it is
within the minimum and maximum terms of the applicable guideline range specified in the
Sentencing Table in Part A of this Chapter. For example, if the defendant has an Offense Level
of 20 and a Criminal History Category of I, the applicable guideline range is 33-41 months
of imprisonment. Therefore, a sentence of imprisonment of at least thirty-three months, but not
more than forty-one months, is within the applicable guideline range.

2. Subsection (b) provides that where the applicable guideline range is in Zone A of the
Sentencing Table (i.e., the minimum term of imprisonment specified in the applicable guideline
range is zero months), the court is not required to impose a sentence of imprisonment unless
a sentence of imprisonment or its equivalent is specifically required by the guideline applicable
to the offense. Where imprisonment is not required, the court, for example, may impose a
sentence of probation. In some cases, a fine appropriately may be imposed as the sole
sanction.

3. Subsection (c) provides that where the applicable guideline range is in Zone B of the
Sentencing Table (i.e., the minimum term of imprisonment specified in the applicable
guideline range is at least one but not more than six months), the court has three options:

(A) It may impose a sentence of imprisonment.

(B) It may impose a sentence of probation provided that it includes a condition of
probation requiring a period of intermittent confinement, community
confinement, or home detention, or combination of intermittent confinement,
community confinement, and home detention, sufficient to satisfy the minimum
period of imprisonment specified in the guideline range. For example, where the
guideline range is 4-10 months, a sentence of probation with a condition
requiring at least four months of intermittent confinement, community
confinement, or home detention would satisfy the minimum term of imprisonment
specified in the guideline range.

(C)  Or, it may impose a sentence of imprisonment that includes a term of supervised
release with a condition that requires community confinement or home detention.
In such case, at least one month must be satisfied by actual imprisonment and the
remainder of the minimum term specified in the guideline range must be satisfied
by community confinement or home detention. For example, where the guideline
range is 4-10 months, a sentence of imprisonment
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of one month followed by a term of supervised release with a condition requiring
three months of community confinement or home detention would satisfy the
minimum term of imprisonment specified in the guideline range.

The preceding examples illustrate sentences that satisfy the minimum term of imprisonment
required by the guideline range. The court, of course, may impose a sentence at a higher point
within the applicable guideline range. For example, where the guideline range is 4-10 months,
both a sentence of probation with a condition requiring six months of community confinement
or home detention (under subsection (c)(3)) and a sentence of two months imprisonment
followed by a term of supervised release with a condition requiring four months of community
confinement or home detention (under subsection (c)(2)) would be within the guideline range.

4. Subsection (d) provides that where the applicable guideline range is in Zone C of the
Sentencing Table (i.e., the minimum term specified in the applicable guideline range is eight,
nine, or ten months), the court has two options:

(4) It may impose a sentence of imprisonment.

(B)  Or, it may impose a sentence of imprisonment that includes a term of supervised
release with a condition requiring community confinement or home detention.
In such case, at least one-half of the minimum term specified in the guideline
range must be satisfied by imprisonment, and the remainder of the minimum term
specified in the guideline range must be satisfied by community confinement or
home detention. For example, where the guideline range is 8-14 months, a
sentence of four months imprisonment followed by a term of supervised release
with a condition requiring four months community confinement or home
detention would satisfy the minimum term of imprisonment required by the
guideline range.

The preceding example illustrates a sentence that satisfies the minimum term of imprisonment
required by the guideline range. The court, of course, may impose a sentence at a higher point
within the guideline range. For example, where the guideline range is 8-14 months, both a
sentence of four months imprisonment followed by a term of supervised release with a
condition requiring six months of community confinement or home detention (under subsection
(d)), and a sentence of five months imprisonment followed by a term of supervised release
with a condition requiring four months of community confinement or home detention (also
under subsection (d)) would be within the guideline range.

5. Subsection (e) sets forth a schedule of imprisonment substitutes.

6.  There may be cases in which a departure from the guidelines by substitution of a longer period
of community confinement than otherwise authorized for an equivalent number of months of
imprisonment is warranted to accomplish a specific treatment purpose (e.g., substitution of
twelve months in an approved residential drug treatment program for twelve months of
imprisonment). Such a substitution should be considered only in cases where the defendant’s
criminality is related to the treatment problem to be addressed and there is a reasonable
likelihood that successful completion of the treatment program will eliminate that problem.

-415 -



§5C1.1

GUIDELINES MANUAL November 1, 2009

7. The use of substitutes for imprisonment as provided in subsections (c) and (d) is not
recommended for most defendants with a criminal history category of Il or above. Generally,
such defendants have failed to reform despite the use of such alternatives.

8. Subsection (f) provides that, where the applicable guideline range is in Zone D of the
Sentencing Table (i.e., the minimum term of imprisonment specified in the applicable guideline
range is twelve months or more), the minimum term must be satisfied by a sentence of
imprisonment without the use of any of the imprisonment substitutes in subsection (e).

Historical Note: Effective November 1, 1987. Amended effective January 15, 1988 (see Appendix C, amendment 51); November 1, 1989
(see Appendix C, amendments 271, 275, and 302); November 1, 1992 (see Appendix C, amendment 462); November 1, 2002 (see
Appendix C, amendment 646); November 1, 2009 (see Appendix C, amendment 733).

§5C1.2. Limitation on Applicability of Statutory Minimum Sentences in Certain Cases

(a) Except as provided in subsection (b), in the case of an offense under 21 U.S.C.
§ 841, § 844, § 846, § 960, or § 963, the court shall impose a sentence in
accordance with the applicable guidelines without regard to any statutory
minimum sentence, if the court finds that the defendant meets the criteria in
18 U.S.C. § 3553(f)(1)-(5) set forth below:

(1

2)

)
4)

)

the defendant does not have more than 1 criminal history point, as
determined under the sentencing guidelines before application of
subsection (b) of §4A1.3 (Departures Based on Inadequacy of Criminal
History Category);

the defendant did not use violence or credible threats of violence or
possess a fircarm or other dangerous weapon (or induce another
participant to do so) in connection with the offense;

the offense did not result in death or serious bodily injury to any person;

the defendant was not an organizer, leader, manager, or supervisor of
others in the offense, as determined under the sentencing guidelines and
was not engaged in a continuing criminal enterprise, as defined in 21
U.S.C. § 848; and

not later than the time of the sentencing hearing, the defendant has
truthfully provided to the Government all information and evidence the
defendant has concerning the offense or offenses that were part of the
same course of conduct or of a common scheme or plan, but the fact that
the defendant has no relevant or useful other information to provide or
that the Government is already aware of the information shall not
preclude a determination by the court that the defendant has complied
with this requirement.

(b) In the case of a defendant (1) who meets the criteria set forth in subsection (a);
and (2) for whom the statutorily required minimum sentence is at least five years,
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the offense level applicable from Chapters Two (Offense Conduct) and Three
(Adjustments) shall be not less than level 17.

Commentary
Application Notes:
1. "More than 1 criminal history point, as determined under the sentencing guidelines,"” as used

in subsection (a)(1), means more than one criminal history point as determined under §4A41.1
(Criminal History Category) before application of subsection (b) of §4A1.3 (Departures Based
on Inadequacy of Criminal History Category).

"Dangerous weapon" and "firearm," as used in subsection (a)(2), and "serious bodily injury,"
as used in subsection (a)(3), are defined in the Commentary to §1B1.1 (Application
Instructions).

"Offense," as used in subsection (a)(2)-(4), and "offense or offenses that were part of the same
course of conduct or of a common scheme or plan,” as used in subsection (a)(5), mean the
offense of conviction and all relevant conduct.

Consistent with §1B1.3 (Relevant Conduct), the term "defendant," as used in subsection (a)(2),
limits the accountability of the defendant to his own conduct and conduct that he aided or
abetted, counseled, commanded, induced, procured, or willfully caused.

"Organizer, leader, manager, or supervisor of others in the offense, as determined under the
sentencing guidelines,” as used in subsection (a)(4), means a defendant who receives an
adjustment for an aggravating role under §3B1.1 (Aggravating Role).

"Engaged in a continuing criminal enterprise,” as used in subsection (a)(4), is defined in
21 U.S.C. § 848(c). As a practical matter, it should not be necessary to apply this prong of
subsection (a)(4) because (i) this section does not apply to a conviction under 21 U.S.C. § 848,
and (ii) any defendant who "engaged in a continuing criminal enterprise" but is convicted of
an offense to which this section applies will be an "organizer, leader, manager, or supervisor
of others in the offense.”

Information disclosed by the defendant with respect to subsection (a)(5) may be considered in
determining the applicable guideline range, except where the use of such information is
restricted under the provisions of §1B1.8 (Use of Certain Information). That is, subsection
(a)(5) does not provide an independent basis for restricting the use of information disclosed
by the defendant.

Under 18 U.S.C. § 3553(f), prior to its determination, the court shall afford the government
an opportunity to make a recommendation. See also Fed. R. Crim. P. 32(f), (i).

A defendant who meets the criteria under this section is exempt from any otherwise applicable

Statutory minimum sentence of imprisonment and statutory minimum term of supervised
release.
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Background: This section sets forth the relevant provisions of 18 U.S.C. § 3553(f), as added by
section 80001 (a) of the Violent Crime Control and Law Enforcement Act of 1994, which limit the
applicability of statutory minimum sentences in certain cases. Under the authority of section
80001(b) of that Act, the Commission has promulgated application notes to provide guidance in the
application of 18 U.S.C. § 3553(f). See also H. Rep. No. 460, 103d Cong., 2d Sess. 3 (1994)
(expressing intent to foster greater coordination between mandatory minimum sentencing and the
sentencing guideline system,).

Historical Note: Effective September 23, 1994 (see Appendix C, amendment 509). Amended effective November 1, 1995 (see Appendix
C, amendment 515); November 1, 1996 (see Appendix C, amendment 540); November 1, 1997 (see Appendix C, amendment 570);
November 1, 2001 (see Appendix C, amendment 624); October 27, 2003 (see Appendix C, amendment 651); November 1, 2004 (see
Appendix C, amendment 674); November 1, 2009 (see Appendix C, amendment 736).
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PART D - SUPERVISED RELEASE

§5D1.1.  Imposition of a Term of Supervised Release

(a) The court shall order a term of supervised release to follow imprisonment when
a sentence of imprisonment of more than one year is imposed, or when required
by statute.

(b) The court may order a term of supervised release to follow imprisonment in any

other case.
Commentary
Application Notes:
1. Under subsection (a), the court is required to impose a term of supervised release to follow

imprisonment if a sentence of imprisonment of more than one year is imposed or if a term of
supervised release is required by a specific statute. The court may depart from this guideline
and not impose a term of supervised release if it determines that supervised release is neither
required by statute nor required for any of the following reasons: (1) to protect the public
welfare; (2) to enforce a financial condition; (3) to provide drug or alcohol treatment or
testing, (4) to assist the reintegration of the defendant into the community, or (5) to accomplish
any other sentencing purpose authorized by statute.

2. Under subsection (b), the court may impose a term of supervised release to follow a term of
imprisonment of one year or less for any of the reasons set forth in Application Note 1.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendment 302); November 1,
1995 (see Appendix C, amendment 529).

§5D1.2.  Term of Supervised Release

(a) Except as provided in subsections (b) and (c), if a term of supervised release is
ordered, the length of the term shall be:

(D) At least three years but not more than five years for a defendant
convicted of a Class A or B felony.

2) At least two years but not more than three years for a defendant convicted
of a Class C or D felony.

3) One year for a defendant convicted of a Class E felony or a Class A
misdemeanor.

(b) Notwithstanding subdivisions (a)(1) through (3), the length of the term of
supervised release shall be not less than the minimum term of years specified for
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the offense under subdivisions (a)(1) through (3) and may be up to life, if the
offense is—

(D) any offense listed in 18 U.S.C. § 2332b(g)(5)(B), the commission of
which resulted in, or created a foreseeable risk of, death or serious bodily
injury to another person; or

2) a sex offense.

(Policy Statement) If the instant offense of conviction is a sex offense, however,
the statutory maximum term of supervised release is recommended.

(©) The term of supervised release imposed shall be not less than any statutorily
required term of supervised release.

Commentary
Application Notes:
1. Definitions.—For purposes of this guideline:

"Sex offense" means (A) an offense, perpetrated against a minor, under (i) chapter 1094 of title
18, United States Code; (ii) chapter 109B of such title; (iii) chapter 110 of such title, not
including a recordkeeping offense; (iv) chapter 117 of such title, not including transmitting
information about a minor or filing a factual statement about an alien individual; (v) an
offense under 18 U.S.C. § 1201, or (vi) an offense under 18 U.S.C. § 1591, or (B) an attempt
or a conspiracy to commit any offense described in subdivisions (4)(i) through (vi) of this note.

"Minor" means (A) an individual who had not attained the age of 18 years, (B) an individual,
whether fictitious or not, who a law enforcement officer represented to a participant (i) had
not attained the age of 18 years; and (ii) could be provided for the purposes of engaging in
sexually explicit conduct, or (C) an undercover law enforcement officer who represented to
a participant that the officer had not attained the age of 18 years.

Safety Valve Cases.—A defendant who qualifies under §5C1.2 (Limitation on Applicability of
Statutory Minimum Sentence in Certain Cases) is not subject to any statutory minimum
sentence of supervised release. See 18 U.S.C. § 3553(f). In such a case, the term of supervised
release shall be determined under subsection (a).

Substantial Assistance Cases.—Upon motion of the Government, a defendant who has provided
substantial assistance in the investigation or prosecution of another person who has committed
an offense may be sentenced to a term of supervised release that is less than any minimum
required by statute or the guidelines. See 18 U.S.C. § 3553(e), §5K1.1 (Substantial Assistance
to Authorities).
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Background: This section specifies the length of a term of supervised release that is to be imposed.
Subsection (c) applies to statutes, such as the Anti-Drug Abuse Act of 1986, that require imposition
of a specific minimum term of supervised release.

Historical Note: Effective November 1, 1987. Amended effective January 15, 1988 (see Appendix C, amendment 52); November 1, 1989
(see Appendix C, amendment 302); November 1, 1995 (see Appendix C, amendment 529); November 1, 1997 (see Appendix C,
amendment 570); November 1,2001 (see Appendix C, amendment 615); November 1, 2002 (see Appendix C, amendments 637 and 646);
November 1, 2004 (see Appendix C, amendment 664); November 1, 2005 (see Appendix C, amendment 679); November 1, 2007 (see
Appendix C, amendment 701); November 1, 2009 (see Appendix C, amendment 736).

§5D1.3. Conditions of Supervised Release

(a) Mandatory Conditions--

(1 the defendant shall not commit another federal, state or local offense
(see 18 U.S.C. § 3583(d));

(2) the defendant shall not unlawfully possess a controlled substance (see
18 U.S.C. § 3583(d));

(3) the defendant who is convicted for a domestic violence crime as defined
in 18 U.S.C. § 3561(b) for the first time shall attend a public, private, or
private non-profit offender rehabilitation program that has been approved
by the court, in consultation with a State Coalition Against Domestic
Violence or other appropriate experts, if an approved program is
available within a 50-mile radius of the legal residence of the defendant
(see 18 U.S.C. § 3583(d));

4) the defendant shall refrain from any unlawful use of a controlled
substance and submit to one drug test within 15 days of release on
probation and at least two periodic drug tests thereafter (as determined
by the court) for use of a controlled substance, but the condition stated in
this paragraph may be ameliorated or suspended by the court for any
individual defendant if the defendant’s presentence report or other
reliable information indicates a low risk of future substance abuse by the
defendant (see 18 U.S.C. § 3583(d));

(5) if a fine is imposed and has not been paid upon release to supervised
release, the defendant shall adhere to an installment schedule to pay that
fine (see 18 U.S.C. § 3624(e));

(6) the defendant shall (A) make restitution in accordance with 18 U.S.C.
§§ 2248, 2259, 2264, 2327, 3663, 3663A, and 3664; and (B) pay the
assessment imposed in accordance with 18 U.S.C. § 3013;

(7) (A) in a state in which the requirements of the Sex Offender
Registration and Notification Act (see 42 U.S.C. §§ 16911 and
16913) do not apply, a defendant convicted of a sexual offense
as described in 18 U.S.C. § 4042(c)(4) (Pub. L. 105-119,
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(b)

(©)

§ 115(a)(8), Nov. 26, 1997) shall report the address where the
defendant will reside and any subsequent change of residence to
the probation officer responsible for supervision, and shall
register as a sex offender in any State where the person resides,
is employed, carries on a vocation, or is a student; or

(B) in a state in which the requirements of Sex Offender Registration
and Notification Act apply, a sex offender shall (i) register, and
keep such registration current, where the offender resides, where
the offender is an employee, and where the offender is a student,
and for the initial registration, a sex offender also shall register
in the jurisdiction in which convicted if such jurisdiction is
different from the jurisdiction of residence; (ii) provide
information required by 42 U.S.C. § 16914; and (iii) keep such
registration current for the full registration period as set forth in
42 U.S.C. § 16915;

(8) the defendant shall submit to the collection of a DNA sample from the
defendant at the direction of the United States Probation Office if the
collection of such a sample is authorized pursuant to section 3 of the
DNA Analysis Backlog Elimination Act of 2000 (42 U.S.C. § 14135a).

The court may impose other conditions of supervised release to the extent that
such conditions (1) are reasonably related to (A) the nature and circumstances
of the offense and the history and characteristics of the defendant; (B) the need
for the sentence imposed to afford adequate deterrence to criminal conduct; (C)
the need to protect the public from further crimes of the defendant; and (D) the
need to provide the defendant with needed educational or vocational training,
medical care, or other correctional treatment in the most effective manner; and
(2) involve no greater deprivation of liberty than is reasonably necessary for the
purposes set forth above and are consistent with any pertinent policy statements
issued by the Sentencing Commission.

(Policy Statement) The following "standard" conditions are recommended for
supervised release. Several of the conditions are expansions of the conditions
required by statute:

(D) the defendant shall not leave the judicial district or other specified
geographic area without the permission of the court or probation officer;

2) the defendant shall report to the probation officer as directed by the court
or probation officer and shall submit a truthful and complete written

report within the first five days of each month;

3) the defendant shall answer truthfully all inquiries by the probation officer
and follow the instructions of the probation officer;

4) the defendant shall support the defendant’s dependents and meet other
family responsibilities (including, but not limited to, complying with the
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)

(6)

(7

®)

©)

(10)

(1)

(12)

(13)

(14)

(15)

terms of any court order or administrative process pursuant to the law of
a state, the District of Columbia, or any other possession or territory of
the United States requiring payments by the defendant for the support and
maintenance of any child or of a child and the parent with whom the child
is living);

the defendant shall work regularly at a lawful occupation unless excused
by the probation officer for schooling, training, or other acceptable
reasons;

the defendant shall notify the probation officer at least ten days prior to
any change of residence or employment;

the defendant shall refrain from excessive use of alcohol and shall not
purchase, possess, use, distribute, or administer any controlled substance,
or any paraphernalia related to any controlled substance, except as
prescribed by a physician;

the defendant shall not frequent places where controlled substances are
illegally sold, used, distributed, or administered, or other places specified
by the court;

the defendant shall not associate with any persons engaged in criminal
activity, and shall not associate with any person convicted of a felony
unless granted permission to do so by the probation officer;

the defendant shall permit a probation officer to visit the defendant at any
time at home or elsewhere and shall permit confiscation of any
contraband observed in plain view by the probation officer;

the defendant shall notify the probation officer within seventy-two hours
of being arrested or questioned by a law enforcement officer;

the defendant shall not enter into any agreement to act as an informer or
a special agent of a law enforcement agency without the permission of
the court;

as directed by the probation officer, the defendant shall notify third
parties of risks that may be occasioned by the defendant’s criminal record
or personal history or characteristics, and shall permit the probation
officer to make such notifications and to confirm the defendant’s
compliance with such notification requirement;

the defendant shall pay the special assessment imposed or adhere to a
court-ordered installment schedule for the payment of the special

assessment;

the defendant shall notify the probation officer of any material change in
the defendant’s economic circumstances that might affect the defendant’s
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(d)

ability to pay any unpaid amount of restitution, fines, or special
assessments.

(Policy Statement) The following "special" conditions of supervised release are
recommended in the circumstances described and, in addition, may otherwise be
appropriate in particular cases:

(M

2)

)

4)

)

(6)

Possession of Weapons

If the instant conviction is for a felony, or if the defendant was previously
convicted of a felony or used a firearm or other dangerous weapon in the
course of the instant offense -- a condition prohibiting the defendant from
possessing a firearm or other dangerous weapon.

Debt Obligations

If an installment schedule of payment of restitution or a fine is imposed --
a condition prohibiting the defendant from incurring new credit charges
or opening additional lines of credit without approval of the probation
officer unless the defendant is in compliance with the payment schedule.

Access to Financial Information

If the court imposes an order of restitution, forfeiture, or notice to
victims, or orders the defendant to pay a fine -- a condition requiring the
defendant to provide the probation officer access to any requested
financial information.

Substance Abuse Program Participation

If the court has reason to believe that the defendant is an abuser of
narcotics, other controlled substances or alcohol -- a condition requiring
the defendant to participate in a program approved by the United States
Probation Office for substance abuse, which program may include testing
to determine whether the defendant has reverted to the use of drugs or
alcohol.

Mental Health Program Participation

If the court has reason to believe that the defendant is in need of
psychological or psychiatric treatment -- a condition requiring that the
defendant participate in a mental health program approved by the United
States Probation Office.

Deportation

If (A) the defendant and the United States entered into a stipulation of
deportation pursuant to section 238(¢)(5) of the Immigration and
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(e)

Nationality Act (8 U.S.C. § 1228(c)(5)"); or (B) in the absence of a
stipulation of deportation, if, after notice and hearing pursuant to such
section, the Attorney General demonstrates by clear and convincing
evidence that the alien is deportable -- a condition ordering deportation
by a United States district court or a United States magistrate judge.

*Soin original. Probably should be 8 U.S.C. § 1228(d)(5).

(7

Sex Offenses

If the instant offense of conviction is a sex offense, as defined in
Application Note 1 of the Commentary to §5D1.2 (Term of Supervised
Release) --

(A)

(B)

©

A condition requiring the defendant to participate in a program
approved by the United States Probation Office for the treatment
and monitoring of sex offenders.

A condition limiting the use of a computer or an interactive
computer service in cases in which the defendant used such
items.

A condition requiring the defendant to submit to a search, at any
time, with or without a warrant, and by any law enforcement or
probation officer, of the defendant’s person and any property,
house, residence, vehicle, papers, computer, other electronic
communication or data storage devices or media, and effects
upon reasonable suspicion concerning a violation of a condition
of supervised release or unlawful conduct by the defendant, or
by any probation officer in the lawful discharge of the officer’s
supervision functions.

Additional Conditions (Policy Statement)

The following "special conditions" may be appropriate on a case-by-case basis:

(1

2)

Community Confinement

Residence in a community treatment center, halfway house or similar
facility may be imposed as a condition of supervised release. See §5F1.1
(Community Confinement).

Home Detention

Home detention may be imposed as a condition of supervised release, but
only as a substitute for imprisonment. See §5F1.2 (Home Detention).
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)

4)

)

(6)

Application Note:

Community Service

Community service may be imposed as a condition of supervised release.
See §5F1.3 (Community Service).

Occupational Restrictions

Occupational restrictions may be imposed as a condition of supervised
release. See §5F1.5 (Occupational Restrictions).

Curfew

A condition imposing a curfew may be imposed if the court concludes
that restricting the defendant to his place of residence during evening and
nighttime hours is necessary to protect the public from crimes that the
defendant might commit during those hours, or to assist in the
rehabilitation of the defendant. Electronic monitoring may be used as a
means of surveillance to ensure compliance with a curfew order.

Intermittent Confinement

Intermittent confinement (custody for intervals of time) may be ordered
as a condition of supervised release during the first year of supervised
release, but only for a violation of a condition of supervised release in
accordance with 18 U.S.C. § 3583(e)(2) and only when facilities are
available. See §5F1.8 (Intermittent Confinement).

Commentary

1. Application of Subsection (a)(7)(A) and (B).—Some jurisdictions continue to register sex

offenders pursuant to the sex offender registry in place prior to July 27, 2006, the date of
enactment of the Adam Walsh Act, which contained the Sex Offender Registration and
Notification Act. In such a jurisdiction, subsection (a)(7)(4) will apply. In a jurisdiction that
has implemented the requirements of the Sex Offender Registration and Notification Act,
subsection (a)(7)(B) will apply. (See 42 U.S.C. §5 16911 and 16913.)

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendments 276, 277, and 302);
November 1, 1997 (see Appendix C, amendment 569); November 1, 1998 (see Appendix C, amendment 584); November 1, 2000 (see
Appendix C, amendment 605); November 1, 2001 (see Appendix C, amendment 615); November 1, 2002 (see Appendix C, amendments
644 and 646); November 1, 2004 (see Appendix C, amendment 664); November 1, 2007 (see Appendix C, amendments 701and 711);
November 1, 2009 (see Appendix C, amendment 733).
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§SEL.1.

PART E - RESTITUTION, FINES, ASSESSMENTS, FORFEITURES

Restitution

(a)

(b)

(c)

(d)

(e)

In the case of an identifiable victim, the court shall --

(1) enter a restitution order for the full amount of the victim’s loss, if such
order is authorized under 18 U.S.C. § 1593, § 2248, § 2259, § 2264,
§ 2327, § 3663, or § 3663A, or 21 U.S.C. § 853(q); or

) impose a term of probation or supervised release with a condition
requiring restitution for the full amount of the victim’s loss, if the offense
is not an offense for which restitution is authorized under 18 U.S.C.
§ 3663(a)(1) but otherwise meets the criteria for an order of restitution
under that section.

Provided, that the provisions of subsection (a) do not apply --
(1) when full restitution has been made; or

(2) in the case of a restitution order under 18 U.S.C. § 3663; a restitution
order under 18 U.S.C. § 3663A that pertains to an offense against
property described in 18 U.S.C. § 3663A(c)(1)(A)(ii); or a condition of
restitution imposed pursuant to subsection (a)(2) above, to the extent the
court finds, from facts on the record, that (A) the number of identifiable
victims is so large as to make restitution impracticable; or (B)
determining complex issues of fact related to the cause or amount of the
victim’s losses would complicate or prolong the sentencing process to a
degree that the need to provide restitution to any victim is outweighed by
the burden on the sentencing process.

If a defendant is ordered to make restitution to an identifiable victim and to pay
a fine, the court shall order that any money paid by the defendant shall first be
applied to satisfy the order of restitution.

In a case where there is no identifiable victim and the defendant was convicted
under 21 U.S.C. § 841, § 848(a), § 849, § 856, § 861, or § 863, the court, taking
into consideration the amount of public harm caused by the offense and other
relevant factors, shall order an amount of community restitution not to exceed the
fine imposed under §5E1.2.

A restitution order may direct the defendant to make a single, lump sum payment,
partial payments at specified intervals, in-kind payments, or a combination of
payments at specified intervals and in-kind payments. See 18 U.S.C.
§ 3664(H))(3)(A). An in-kind payment may be in the form of (1) return of
property; (2) replacement of property; or (3) if the victim agrees, services
rendered to the victim or to a person or organization other than the victim. See
18 U.S.C. § 3664(f)(4).
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) A restitution order may direct the defendant to make nominal periodic payments
if the court finds from facts on the record that the economic circumstances of the
defendant do not allow the payment of any amount of a restitution order and do
not allow for the payment of the full amount of a restitution order in the
foreseeable future under any reasonable schedule of payments.

(2) Special Instruction

(D) This guideline applies only to a defendant convicted of an offense
committed on or after November 1, 1997. Notwithstanding the
provisions of §1B1.11 (Use of Guidelines Manual in Effect on Date of
Sentencing), use the former §5E1.1 (set forth in Appendix C, amendment
571) in lieu of this guideline in any other case.

Commentary
Application Note:
1. The court shall not order community restitution under subsection (d) if it appears likely that

such an award would interfere with a forfeiture under Chapter 46 or 96 of Title 18, United
States Code, or under the Controlled Substances Act (21 U.S.C. § 801 et seq.). See 18 U.S.C.

§ 3663(c)(4).

Furthermore, a penalty assessment under 18 U.S.C. § 3013 or a fine under Subchapter C of
Chapter 227 of Title 18, United States Code, shall take precedence over an order of community
restitution under subsection (d). See 18 U.S.C. § 3663(c)(5).

Background: Section 3553 (a)(7) of Title 18, United States Code, requires the court, "in determining
the particular sentence to be imposed," to consider "the need to provide restitution to any victims
of the offense.” Orders of restitution are authorized under 18 U.S.C. §§ 1593, 2248, 2259, 2264,
2327, 3663, and 36634, and 21 U.S.C. § 853(q). For offenses for which an order of restitution is
not authorized, restitution may be imposed as a condition of probation or supervised release.

Subsection (d) implements the instruction to the Commission in section 205 of the Antiterrorism
and Effective Death Penalty Act of 1996. This provision directs the Commission to develop
guidelines for community restitution in connection with certain drug offenses where there is no
identifiable victim but the offense causes "public harm."

To the extent that any of the above-noted statutory provisions conflict with the provisions of
this guideline, the applicable statutory provision shall control.

Historical Note: Effective November 1, 1987. Amended effective January 15, 1988 (see Appendix C, amendment 53); November 1, 1989
(see Appendix C, amendments 278, 279, and 302); November 1, 1991 (see Appendix C, amendment 383); November 1, 1993 (see
Appendix C, amendment 501); November 1, 1995 (see Appendix C, amendment 530); November 1, 1997 (see Appendix C, amendment
571); May 1, 2001 (see Appendix C, amendment 612); November 1, 2001 (see Appendix C, amendment 627).
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§5E1.2.

Fines for Individual Defendants

(a) The court shall impose a fine in all cases, except where the defendant establishes
that he is unable to pay and is not likely to become able to pay any fine.

(b)  The applicable fine guideline range is that specified in subsection (c) below. If,
however, the guideline for the offense in Chapter Two provides a specific rule
for imposing a fine, that rule takes precedence over subsection (c) of this section.

© @

2

3)

“4)

The minimum of the fine guideline range is the amount shown in column
A of the table below.

Except as specified in (4) below, the maximum of the fine guideline
range is the amount shown in column B of the table below.

Fine Table
Offense A B
Level Minimum Maximum
3 and below $100 $5,000
4-5 $250 $5,000
6-7 $500 $5,000
8-9 $1,000 $10,000
10-11 $2,000 $20,000
12-13 $3,000 $30,000
14-15 $4,000 $40,000
16-17 $5,000 $50,000
18-19 $6,000 $60,000
20-22 $7,500 $75,000
23-25 $10,000 $100,000
26-28 $12,500 $125,000
29-31 $15,000 $150,000
32-34 $17,500 $175,000
35-37 $20,000 $200,000
38 and above $25,000 $250,000.

Subsection (c)(2), limiting the maximum fine, does not apply if the
defendant is convicted under a statute authorizing (A) a maximum fine
greater than $250,000, or (B) a fine for each day of violation. In such
cases, the court may impose a fine up to the maximum authorized by the
statute.

(d) In determining the amount of the fine, the court shall consider:

(1

the need for the combined sentence to reflect the seriousness of the
offense (including the harm or loss to the victim and the gain to the
defendant), to promote respect for the law, to provide just punishment
and to afford adequate deterrence;
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(e)

)

€]

2) any evidence presented as to the defendant’s ability to pay the fine
(including the ability to pay over a period of time) in light of his earning
capacity and financial resources;

3) the burden that the fine places on the defendant and his dependents
relative to alternative punishments;

4) any restitution or reparation that the defendant has made or is obligated
to make;

®)] any collateral consequences of conviction, including civil obligations
arising from the defendant’s conduct;

(6) whether the defendant previously has been fined for a similar offense;

(7 the expected costs to the government of any term of probation, or term of
imprisonment and term of supervised release imposed; and

(8) any other pertinent equitable considerations.

The amount of the fine should always be sufficient to ensure that the fine, taken
together with other sanctions imposed, is punitive.

If the defendant establishes that (1) he is not able and, even with the use of a
reasonable installment schedule, is not likely to become able to pay all or part of
the fine required by the preceding provisions, or (2) imposition of a fine would
unduly burden the defendant’s dependents, the court may impose a lesser fine or
waive the fine. In these circumstances, the court shall consider alternative
sanctions in lieu of all or a portion of the fine, and must still impose a total
combined sanction that is punitive. Although any additional sanction not
proscribed by the guidelines is permissible, community service is the generally
preferable alternative in such instances.

If the defendant establishes that payment of the fine in a lump sum would have
an unduly severe impact on him or his dependents, the court should establish an
installment schedule for payment of the fine. The length of the installment
schedule generally should not exceed twelve months, and shall not exceed the
maximum term of probation authorized for the offense. The defendant should
be required to pay a substantial installment at the time of sentencing. Ifthe court
authorizes a defendant sentenced to probation or supervised release to pay a fine
on an installment schedule, the court shall require as a condition of probation or
supervised release that the defendant pay the fine according to the schedule. The
court also may impose a condition prohibiting the defendant from incurring new
credit charges or opening additional lines of credit unless he is in compliance
with the payment schedule.

If the defendant knowingly fails to pay a delinquent fine, the court shall
resentence him in accordance with 18 U.S.C. § 3614.
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Commentary
Application Notes:
1. A fine may be the sole sanction if the guidelines do not require a term of imprisonment. If,

however, the fine is not paid in full at the time of sentencing, it is recommended that the court
sentence the defendant to a term of probation, with payment of the fine as a condition of
probation. If a fine is imposed in addition to a term of imprisonment, it is recommended that
the court impose a term of supervised release following imprisonment as a means of enforcing
payment of the fine.

In general, the maximum fine permitted by law as to each count of conviction is $250,000 for
a felony or for any misdemeanor resulting in death; $100,000 for a Class A misdemeanor; and
35,000 for any other offense. 18 U.S.C. § 3571(b)(3)-(7). However, higher or lower limits may
apply when specified by statute. 18 U.S.C. § 3571(b)(1), (e). As an alternative maximum, the
court may fine the defendant up to the greater of twice the gross gain or twice the gross loss.
18 US.C. §3571(b)(2), (d).

The determination of the fine guideline range may be dispensed with entirely upon a court
determination of present and future inability to pay any fine. The inability of a defendant to
post bail bond (having otherwise been determined eligible for release) and the fact that a
defendant is represented by (or was determined eligible for) assigned counsel are significant
indicators of present inability to pay any fine. In conjunction with other factors, they may also
indicate that the defendant is not likely to become able to pay any fine.

The Commission envisions that for most defendants, the maximum of the guideline fine range
from subsection (c) will be at least twice the amount of gain or loss resulting from the offense.

Where, however, two times either the amount of gain to the defendant or the amount of loss
caused by the offense exceeds the maximum of the fine guideline, an upward departure from
the fine guideline may be warranted.

Moreover, where a sentence within the applicable fine guideline range would not be sufficient
to ensure both the disgorgement of any gain from the offense that otherwise would not be
disgorged (e.g., by restitution or forfeiture) and an adequate punitive fine, an upward
departure from the fine guideline range may be warranted.

Subsection (c)(4) applies to statutes that contain special provisions permitting larger fines; the
guidelines do not limit maximum fines in such cases. These statutes include, among others:

21 U.S.C. §§ 841(b) and 960(b), which authorize fines up to $8 million in offenses involving
the manufacture, distribution, or importation of certain controlled substances; 21 U.S.C.
$ 848(a), which authorizes fines up to 34 million in offenses involving the manufacture or
distribution of controlled substances by a continuing criminal enterprise; 18 U.S.C. § 1956(a),
which authorizes a fine equal to the greater of $500,000 or two times the value of the monetary
instruments or funds involved in offenses involving money laundering of financial instruments;
18 US.C. § 1957(b)(2), which authorizes a fine equal to two times the amount of any
criminally derived property involved in a money laundering transaction,; 33 U.S.C. § 1319(c),
which authorizes a fine of up to $50,000 per day for violations of the Water Pollution Control
Act; 42 U.S.C. § 6928(d), which authorizes a fine of up to $50,000 per day for violations of the
Resource Conservation Act; and 2 U.S.C. § 437g(d)(1)(D), which authorizes, for violations of
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the Federal Election Campaign Act under 2 U.S.C. § 441f, a fine up to the greater of 350,000
or 1,000 percent of the amount of the violation, and which requires, in the case of such a
violation, a minimum fine of not less than 300 percent of the amount of the violation.

There may be cases in which the defendant has entered into a conciliation agreement with the
Federal Election Commission under section 309 of the Federal Election Campaign Act of 1971
in order to correct or prevent a violation of such Act by the defendant. The existence of a
conciliation agreement between the defendant and Federal Election Commission, and the
extent of compliance with that conciliation agreement, may be appropriate factors in
determining at what point within the applicable fine guideline range to sentence the defendant,
unless the defendant began negotiations toward a conciliation agreement after becoming
aware of a criminal investigation.

6.  The existence of income or assets that the defendant failed to disclose may justify a larger fine
than that which otherwise would be warranted under this section. The court may base its
conclusion as to this factor on information revealing significant unexplained expenditures by
the defendant or unexplained possession of assets that do not comport with the defendant’s
reported income. If the court concludes that the defendant willfully misrepresented all or part
of his income or assets, it may increase the offense level and resulting sentence in accordance
with Chapter Three, Part C (Obstruction).

7. In considering subsection (d)(7), the court may be guided by reports published by the Bureau
of Prisons and the Administrative Office of the United States Courts concerning average costs.

Historical Note: Effective November 1, 1987. Amended effective January 15, 1988 (see Appendix C, amendment 54); November 1, 1989
(see Appendix C, amendments 280, 281, and 302); November 1, 1990 (see Appendix C, amendment 356); November 1, 1991 (see
Appendix C, amendment 384); November 1, 1997 (see Appendix C, amendment 572); November 1, 2002 (see Appendix C, amendment
646); January 25, 2003 (see Appendix C, amendment 648); November 1, 2003 (see Appendix C, amendment 656).

§5E1.3.  Special Assessments

A special assessment must be imposed on a convicted defendant in the amount
prescribed by statute.

Commentary

Application Notes:

1. This guideline applies only if the defendant is an individual. See §8EI.1 for special
assessments applicable to organizations.

2. The following special assessments are provided by statute (18 U.S.C. § 3013):

For Offenses Committed By Individuals On Or After April 24, 1996.

(4) 8100, if convicted of a felony;
(B)  $25, if convicted of a Class A misdemeanor,
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(C)  $10, if convicted of a Class B misdemeanor,
(D) 85, if convicted of a Class C misdemeanor or an infraction.

For Offenses Committed By Individuals On Or After November 18, 1988 But Prior To April 24,
1996

(E)  $50, if convicted of a felony;,

(F) $25, if convicted of a Class A misdemeanor,

(G) $10, if convicted of a Class B misdemeanor,

(H) 85, if convicted of a Class C misdemeanor or an infraction.

For Offenses Committed By Individuals Prior To November 18, 1988:

(1) $50, if convicted of a felony,
(J) 825, if convicted of a misdemeanor.

3. A special assessment is required by statute for each count of conviction.

Background: Section 3013 of Title 18, United States Code, added by The Victims of Crimes Act of
1984, Pub. L. No. 98-473, Title I, Chap. X1V, requires courts to impose special assessments on
convicted defendants for the purpose of funding the Crime Victims Fund established by the same
legislation.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendments 282 and 302);
November 1, 1997 (see Appendix C, amendment 573 ).

§5E1.4. Forfeiture

Forfeiture is to be imposed upon a convicted defendant as provided by statute.

Commentary

Background: Forfeiture provisions exist in various statutes. For example, 18 U.S.C. § 3554
requires the court imposing a sentence under 18 U.S.C. § 1962 (proscribing the use of the proceeds
of racketeering activities in the operation of an enterprise engaged in interstate commerce) or
Titles Il and 111 of the Comprehensive Drug Abuse Prevention and Control Act of 1970 (proscribing
the manufacture and distribution of controlled substances) to order the forfeiture of property in
accordance with 18 U.S.C. § 1963 and 21 U.S.C. § 853, respectively. Those provisions require the
automatic forfeiture of certain property upon conviction of their respective underlying offenses.

In addition, the provisions of 18 US.C. §§ 3681-3682 authorizes the court, in certain
circumstances, to order the forfeiture of a violent criminal’s proceeds from the depiction of his crime
in a book, movie, or other medium. Those sections authorize the deposit of proceeds in an escrow
account in the Crime Victims Fund of the United States Treasury. The money is to remain available
in the account for five years to satisfy claims brought against the defendant by the victim(s) of his
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offenses. At the end of the five-year period, the court may require that any proceeds remaining in
the account be released from escrow and paid into the Fund. 18 U.S.C. § 3681(c)(2).

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendment 302).

§5E1.5.  Costs of Prosecution (Policy Statement)

Costs of prosecution shall be imposed on a defendant as required by statute.

Commentary

Background: Various statutes require the court to impose the costs of prosecution:. 7 U.S.C. § 13
(larceny or embezzlement in connection with commodity exchanges); 21 U.S.C. § 844 (simple
possession of controlled substances) (unless the court finds that the defendant lacks the ability to
pay); 26 U.S.C. § 7201 (attempt to defeat or evade income tax),; 26 U.S.C. § 7202 (willful failure to
collect or pay tax),; 26 U.S.C. § 7203 (willful failure to file income tax return, supply information,
or pay tax);, 26 U.S.C. § 7206 (fraud and false statements);, 26 U.S.C. § 7210 (failure to obey
summons); 26 U.S.C. § 7213 (unauthorized disclosure of information); 26 U.S.C. § 7215 (offenses
with respect to collected taxes); 26 U.S.C. § 7216 (disclosure or use of information by preparers of
returns); 26 U.S.C. § 7232 (failure to register or false statement by gasoline manufacturer or
producer); 42 U.S.C. § 1302c-9 (improper FOIA disclosure); 43 U.S.C. § 942-6 (rights of way for
Alaskan wagon roads).

Historical Note: Effective November 1, 1992 (see Appendix C, amendment 463).
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PART F - SENTENCING OPTIONS

§5F1.1. Community Confinement

Community confinement may be imposed as a condition of probation or supervised

release.
Commentary
Application Notes:
1. "Community confinement" means residence in a community treatment center, halfway house,

restitution center, mental health facility, alcohol or drug rehabilitation center, or other
community facility; and participation in gainful employment, employment search efforts,
community service, vocational training, treatment, educational programs, or similar facility-
approved programs during non-residential hours.

2. Community confinement generally should not be imposed for a period in excess of six months.
A longer period may be imposed to accomplish the objectives of a specific rehabilitative
program, such as drug rehabilitation. The sentencing judge may impose other discretionary
conditions of probation or supervised release appropriate to effectuate community
confinement.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendment 302); November 1,
2002 (see Appendix C, amendment 646); November 1, 2009 (see Appendix C, amendment 733).

§5F1.2. Home Detention

Home detention may be imposed as a condition of probation or supervised release, but
only as a substitute for imprisonment.

Commentary
Application Notes:
1. "Home detention" means a program of confinement and supervision that restricts the defendant

to his place of residence continuously, except for authorized absences, enforced by appropriate
means of surveillance by the probation office. When an order of home detention is imposed,
the defendant is required to be in his place of residence at all times except for approved
absences for gainful employment, community service, religious services, medical care,
educational or training programs, and such other times as may be specifically authorized.
Electronic monitoring is an appropriate means of surveillance and ordinarily should be used
in connection with home detention. However, alternative means of surveillance may be used
so long as they are as effective as electronic monitoring.
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2. The court may impose other conditions of probation or supervised release appropriate to
effectuate home detention. If the court concludes that the amenities available in the residence
of a defendant would cause home detention not to be sufficiently punitive, the court may limit
the amenities available.

3. The defendant’s place of residence, for purposes of home detention, need not be the place
where the defendant previously resided. It may be any place of residence, so long as the owner
of the residence (and any other person(s) from whom consent is necessary) agrees to any
conditions that may be imposed by the court, e.g., conditions that a monitoring system be
installed, that there will be no "call forwarding" or "call waiting" services, or that there will
be no cordless telephones or answering machines.

Background: The Commission has concluded that the surveillance necessary for effective use of
home detention ordinarily requires electronic monitoring. However, in some cases home detention
may effectively be enforced without electronic monitoring, e.g., when the defendant is physically
incapacitated, or where some other effective means of surveillance is available. Accordingly, the
Commission has not required that electronic monitoring be a necessary condition for home
detention. Nevertheless, before ordering home detention without electronic monitoring, the court
should be confident that an alternative form of surveillance will be equally effective.

In the usual case, the Commission assumes that a condition requiring that the defendant seek
and maintain gainful employment will be imposed when home detention is ordered.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendments 271 and 302).

§5F1.3. Community Service

Community service may be ordered as a condition of probation or supervised release.

Commentary
Application Note:
1. Community service generally should not be imposed in excess of 400 hours. Longer terms of

community service impose heavy administrative burdens relating to the selection of suitable
placements and the monitoring of attendance.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendments 283 and 302);
November 1, 1991 (see Appendix C, amendment 419).

§5F1.4.  Order of Notice to Victims

The court may order the defendant to pay the cost of giving notice to victims pursuant
to 18 U.S.C. § 3555. This cost may be set off against any fine imposed if the court
determines that the imposition of both sanctions would be excessive.
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Commentary

Background: In cases where a defendant has been convicted of an offense involving fraud or "other
intentionally deceptive practices," the court may order the defendant to "give reasonable notice and
explanation of the conviction, in such form as the court may approve" to the victims of the offense.
18 U.S.C. § 3555. The court may order the notice to be given by mail, by advertising in specific
areas or through specific media, or by other appropriate means. In determining whether a notice
is appropriate, the court must consider the generally applicable sentencing factors listed in
18 U.S.C. § 3553(a) and the cost involved in giving the notice as it relates to the loss caused by the
crime. The court may not require the defendant to pay more than $20,000 to give notice.

If an order of notice to victims is under consideration, the court must notify the government
and the defendant. 18 U.S.C. § 3553(d). Upon motion of either party, or on its own motion, the court
must: (1) permit the parties to submit affidavits and memoranda relevant to the imposition of such
an order, (2) provide counsel for both parties the opportunity to address orally, in open court, the
appropriateness of such an order; and (3) if it issues such an order, state its reasons for doing so.
The court may also order any additional procedures that will not unduly complicate or prolong the
sentencing process.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendments 284 and 302).

§5F1.5.  Occupational Restrictions

(a) The court may impose a condition of probation or supervised release prohibiting
the defendant from engaging in a specified occupation, business, or profession,
or limiting the terms on which the defendant may do so, only if it determines
that:

(1) a reasonably direct relationship existed between the defendant’s
occupation, business, or profession and the conduct relevant to the
offense of conviction; and

2) imposition of such a restriction is reasonably necessary to protect the
public because there is reason to believe that, absent such restriction, the
defendant will continue to engage in unlawful conduct similar to that for
which the defendant was convicted.

(b) If the court decides to impose a condition of probation or supervised release
restricting a defendant’s engagement in a specified occupation, business, or

profession, the court shall impose the condition for the minimum time and to the
minimum extent necessary to protect the public.

Commentary

Background: The Comprehensive Crime Control Act authorizes the imposition of occupational
restrictions as a condition of probation, 18 U.S.C. § 3563(b)(5), or supervised release,
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18 U.S.C. § 3583(d). Pursuant to § 3563(b)(5), a court may require a defendant to:

[R]efrain, in the case of an individual, from engaging in a specified occupation,
business, or profession bearing a reasonably direct relationship to the conduct
constituting the offense, or engage in such a specified occupation, business, or profession
only to a stated degree or under stated circumstances.

Section 3583(d) incorporates this section by reference. The Senate Judiciary Committee
Report on the Comprehensive Crime Control Act explains that the provision was "intended to be
used to preclude the continuation or repetition of illegal activities while avoiding a bar from
employment that exceeds that needed to achieve that result." S. Rep. No. 225, 98th Cong., 1st Sess.
96-97. The condition "should only be used as reasonably necessary to protect the public. It should
not be used as a means of punishing the convicted person." Id. at 96. Section 5F1.5 accordingly
limits the use of the condition and, if imposed, limits its scope, to the minimum reasonably necessary
to protect the public.

The appellate review provisions permit a defendant to challenge the imposition of a probation
condition under 18 U.S.C. § 3563(b)(5) if the sentence includes a more limiting condition of
probation or supervised release than the maximum established in the guideline. See 18 U.S.C.
$ 3742(a)(3). The government may appeal if the sentence includes a less limiting condition of
probation than the minimum established in the guideline. See 18 U.S.C. § 3742(b)(3).

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendments 285 and 302);
November 1, 1991 (see Appendix C, amendment 428); November 1, 2002 (see Appendix C, amendment 646).

§5F1.6.  Denial of Federal Benefits to Drug Traffickers and Possessors

The court, pursuant to 21 U.S.C. § 862, may deny the eligibility for certain Federal
benefits of any individual convicted of distribution or possession of a controlled
substance.

Commentary

Application Note:

1. "Federal benefit" is defined in 21 U.S.C. § 862(d) to mean "any grant, contract, loan,
professional license, or commercial license provided by an agency of the United States or by
appropriated funds of the United States" but "does not include any retirement, welfare, Social
Security, health, disability, veterans benefit, public housing, or other similar benefit, or any
other benefit for which payments or services are required for eligibility."”

Background: Subsections (a) and (b) of 21 U.S.C. § 862 provide that an individual convicted of a
state or federal drug trafficking or possession offense may be denied certain federal benefits. Except
for an individual convicted of a third or subsequent drug distribution offense, the period of benefit
ineligibility, within the applicable maximum term set forth in 21 U.S.C. § 862(a)(1) (for distribution
offenses) and (b)(1)(for possession offenses), is at the discretion of the court. In the case of an
individual convicted of a third or subsequent drug distribution offense, denial of benefits is
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mandatory and permanent under 21 U.S.C. § 862(a)(1)(C) (unless suspended by the court under
21 US.C. § 862(c)).

Subsection (b)(2) of 21 U.S.C. § 862 provides that the period of benefit ineligibility that may
be imposed in the case of a drug possession offense "shall be waived in the case of a person who,
if there is a reasonable body of evidence to substantiate such declaration, declares himself'to be an
addict and submits himself to a long-term treatment program for addiction, or is deemed to be
rehabilitated pursuant to rules established by the Secretary of Health and Human Services."

Subsection (c) of 21 U.S.C. § 862 provides that the period of benefit ineligibility shall be
suspended "if the individual (A) completes a supervised drug rehabilitation program after becoming
ineligible under this section; (B) has otherwise been rehabilitated; or (C) has made a good faith
effort to gain admission to a supervised drug rehabilitation program, but is unable to do so because
of inaccessibility or unavailability of such a program, or the inability of the individual to pay for
such a program.”

Subsection (e) of 21 U.S.C. § 862 provides that a period of benefit ineligibility "shall not apply
to any individual who cooperates or testifies with the Government in the prosecution of a Federal
or State offense or who is in a Government witness protection program.”

Historical Note: Effective November 1, 1989 (see Appendix C, amendment 305); November 1, 1992 (see Appendix C, amendment 464).

§5F1.7.  Shock Incarceration Program (Policy Statement)

The court, pursuant to 18 U.S.C. §§ 3582(a) and 3621(b)(4), may recommend that a
defendant who meets the criteria set forth in 18 U.S.C. § 4046 participate in a shock
incarceration program.

Commentary

Background: Section 4046 of title 18, United States Code, provides --

"(a)  the Bureau of Prisons may place in a shock incarceration program any person
who is sentenced to a term of more than 12, but not more than 30 months, if such
person consents to that placement.

(b) For such initial portion of the term of imprisonment as the Bureau of Prisons
may determine, not to exceed six months, an inmate in the shock incarceration
program shall be required to -

(1) adhere to a highly regimented schedule that provides the strict discipline,
physical training, hard labor, drill, and ceremony characteristic of
military basic training; and

(2)  participate in appropriate job training and educational programs

(including literacy programs) and drug, alcohol, and other counseling
programs.
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(c) An inmate who in the judgment of the Director of the Bureau of Prisons has
successfully completed the required period of shock incarceration shall remain
in the custody of the Bureau for such period (not to exceed the remainder of the
prison term otherwise required by law to be served by that inmate), and under
such conditions, as the Bureau deems appropriate. 18 U.S.C. § 4046."

The Bureau of Prisons has issued an operations memorandum (174-90 (5390), November 20,
1990) that outlines eligibility criteria and procedures for the implementation of this program (which
the Bureau of Prisons has titled "intensive confinement program"). Under these procedures, the
Bureau will not place a defendant in an intensive confinement program unless the sentencing court
has approved, either at the time of sentencing or upon consultation after the Bureau has determined
that the defendant is otherwise eligible. In return for the successful completion of the "intensive
confinement" portion of the program, the defendant is eligible to serve the remainder of his term of
imprisonment in a graduated release program comprised of community corrections center and home
confinement phases.

Historical Note: Effective November 1, 1991 (see Appendix C, amendment 424). Amended effective November 1, 2002 (see Appendix
C, amendment 646).

§5F1.8. Intermittent Confinement

Intermittent confinement may be imposed as a condition of probation during the first
year of probation. See 18 U.S.C. § 3563(b)(10). It may be imposed as a condition of
supervised release during the first year of supervised release, but only for a violation of
a condition of supervised release in accordance with 18 U.S.C. § 3583(e)(2) and only
when facilities are available. See 18 U.S.C. § 3583(d).

Commentary
Application Note:
1. "Intermittent confinement" means remaining in the custody of the Bureau of Prisons during

nights, weekends, or other intervals of time, totaling no more than the lesser of one year or the
term of imprisonment authorized for the offense, during the first year of the term of probation
or supervised release. See 18 U.S.C. § 3563(b)(10).

Historical Note: Effective November 1, 2009 (see Appendix C, amendment 733).
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PART G - IMPLEMENTING THE TOTAL SENTENCE OF IMPRISONMENT

§5G1.1.  Sentencing on a Single Count of Conviction

(a) Where the statutorily authorized maximum sentence is less than the minimum of
the applicable guideline range, the statutorily authorized maximum sentence shall
be the guideline sentence.

(b) Where a statutorily required minimum sentence is greater than the maximum of
the applicable guideline range, the statutorily required minimum sentence shall
be the guideline sentence.

(c) In any other case, the sentence may be imposed at any point within the applicable
guideline range, provided that the sentence --

(1 is not greater than the statutorily authorized maximum sentence, and

2) is not less than any statutorily required minimum sentence.

Commentary

This section describes how the statutorily authorized maximum sentence, or a statutorily
required minimum sentence, may affect the determination of a sentence under the guidelines. For
example, if the applicable guideline range is 51-63 months and the maximum sentence authorized
by statute for the offense of conviction is 48 months, the sentence required by the guidelines under
subsection (a) is 48 months; a sentence of less than 48 months would be a guideline departure. If
the applicable guideline range is 41-5 1 months and there is a statutorily required minimum sentence
of 60 months, the sentence required by the guidelines under subsection (b) is 60 months, a sentence
of more than 60 months would be a guideline departure. If the applicable guideline range is 51-63
months and the maximum sentence authorized by statute for the offense of conviction is 60 months,
the guideline range is restricted to 51-60 months under subsection (c).

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendment 286).

§5G1.2.  Sentencing on Multiple Counts of Conviction

(a) Except as provided in subsection (e), the sentence to be imposed on a count for
which the statute (1) specifies a term of imprisonment to be imposed; and (2)
requires that such term of imprisonment be imposed to run consecutively to any
other term of imprisonment, shall be determined by that statute and imposed
independently.

(b) Except as otherwise required by law (see §5G1.1(a), (b)), the sentence imposed

on each other count shall be the total punishment as determined in accordance
with Part D of Chapter Three, and Part C of this Chapter.
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(©) If the sentence imposed on the count carrying the highest statutory maximum is
adequate to achieve the total punishment, then the sentences on all counts shall
run concurrently, except to the extent otherwise required by law.

(d) If the sentence imposed on the count carrying the highest statutory maximum is
less than the total punishment, then the sentence imposed on one or more of the
other counts shall run consecutively, but only to the extent necessary to produce
a combined sentence equal to the total punishment. In all other respects,
sentences on all counts shall run concurrently, except to the extent otherwise
required by law.

(e) In a case in which subsection (c) of §4B1.1 (Career Offender) applies, to the
extent possible, the total punishment is to be apportioned among the counts of
conviction, except that (1) the sentence to be imposed on a count requiring a
minimum term of imprisonment shall be at least the minimum required by
statute; and (2) the sentence to be imposed on the 18 U.S.C. § 924(c) or § 929(a)
count shall be imposed to run consecutively to any other count.

Commentary

Application Notes:

1. In General.—This section specifies the procedure for determining the specific sentence to be
formally imposed on each count in a multiple-count case. The combined length of the
sentences ("total punishment") is determined by the court after determining the adjusted
combined offense level and the Criminal History Category. Except as otherwise required by
subsection (e) or any other law, the total punishment is to be imposed on each count and the
sentences on all counts are to be imposed to run concurrently to the extent allowed by the
Statutory maximum sentence of imprisonment for each count of conviction.

This section applies to multiple counts of conviction (1) contained in the same indictment or
information, or (2) contained in different indictments or informations for which sentences are
to be imposed at the same time or in a consolidated proceeding.

Usually, at least one of the counts will have a statutory maximum adequate to permit
imposition of the total punishment as the sentence on that count. The sentence on each of the
other counts will then be set at the lesser of the total punishment and the applicable statutory
maximum, and be made to run concurrently with all or part of the longest sentence. If no count
carries an adequate statutory maximum, consecutive sentences are to be imposed to the extent
necessary to achieve the total punishment.

2. Mandatory Minimum and Mandatory Consecutive Terms of Imprisonment (Not Covered by

Subsection (e)).—

(A)  In General.—Subsection (a) applies if a statute (i) specifies a term of imprisonment to
be imposed; and (ii) requires that such term of imprisonment be imposed to run
consecutively to any other term of imprisonment. See, e.g., 18 US.C. § 924(c)
(requiring mandatory minimum terms of imprisonment, based on the conduct involved,
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(B)

©

and also requiring the sentence imposed to run consecutively to any other term of
imprisonment) and 18 U.S.C. § 10284 (requiring a mandatory term of imprisonment of
either two or five years, based on the conduct involved, and also requiring, except in the
circumstances described in subdivision (B), the sentence imposed to run consecutively
to any other term of imprisonment). Except for certain career offender situations in
which subsection (c) of §4B1.1 (Career Offender) applies, the term of years to be
imposed consecutively is the minimum required by the statute of conviction and is
independent of the guideline sentence on any other count. See, e.g., the Commentary to
$$2K2.4 (Use of Firearm, Armor-Piercing Ammunition, or Explosive During or in
Relation to Certain Crimes) and 3D1.1 (Procedure for Determining Offense Level on
Multiple Counts) regarding the determination of the offense levels for related counts
when a conviction under 18 U.S.C. § 924(c) is involved. Subsection (a) also applies in
certain other instances in which an independently determined and consecutive sentence
is required. See, e.g., Application Note 3 of the Commentary to §2J1.6 (Failure to
Appear by Defendant), relating to failure to appear for service of sentence.

Multiple Convictions Under 18 U.S.C. § 10284.—Section 10284 of title 18, United
States Code, generally requires that the mandatory term of imprisonment for a violation
of such section be imposed consecutively to any other term of imprisonment. However,
18 U.S.C. § 1028A4(b)(4) permits the court, in its discretion, to impose the mandatory
term of imprisonment on a defendant for a violation of such section "concurrently, in
whole or in part, only with another term of imprisonment that is imposed by the court
at the same time on that person for an additional violation of this section, provided that
such discretion shall be exercised in accordance with any applicable guidelines and
policy statements issued by the Sentencing Commission. . .".

In determining whether multiple counts of 18 U.S.C. § 10284 should run concurrently
with, or consecutively to, each other, the court should consider the following non-
exhaustive list of factors:

(i) The nature and seriousness of the underlying offenses. For example, the court
should consider the appropriateness of imposing consecutive, or partially
consecutive, terms of imprisonment for multiple counts of 18 U.S.C. § 10284 in
a case in which an underlying offense for one of the 18 U.S.C. § 10284 offenses
is a crime of violence or an offense enumerated in 18 U.S.C. § 2332b(g)(5)(B).

(ii) Whether the underlying offenses are groupable under §3D1.2 (Groups of Closely
Related Counts). Generally, multiple counts of 18 U.S.C. § 10284 should run
concurrently with one another in cases in which the underlying offenses are
groupable under §3D1.2.

(iii)  Whether the purposes of sentencing set forthin 18 U.S.C. § 3553(a)(2) are better
achieved by imposing a concurrent or a consecutive sentence for multiple counts
of I8 U.S.C. § 1028A4.

Imposition of Supervised Release.—In the case of a consecutive term of imprisonment
imposed under subsection (a), any term of supervised release imposed is to run
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concurrently with any other term of supervised release imposed. See 18 U.S.C.
$ 3624(e).

3. Career Offenders Covered under Subsection (e).—

(4)

(B)

Imposing Sentence.—The sentence imposed for a conviction under 18 U.S.C. § 924(c)
or § 929(a) shall, under that statute, consist of a minimum term of imprisonment
imposed to run consecutively to the sentence on any other count. Subsection (e) requires
that the total punishment determined under §4B1.1(c) be apportioned among all the
counts of conviction. In most cases this can be achieved by imposing the statutory
minimum term of imprisonment on the 18 U.S.C. § 924(c) or § 929(a) count, subtracting
that minimum term of imprisonment from the total punishment determined under
$4B1.1(c), and then imposing the balance of the total punishment on the other counts of
conviction. In some cases covered by subsection (e), a consecutive term of imprisonment
longer than the minimum required by 18 U.S.C. § 924(c) or § 929(a) will be necessary
in order both to achieve the total punishment determined by the court and to comply with
the applicable statutory requirements.

Examples.—The following examples illustrate the application of subsection (e) in a
multiple count situation:

(i) The defendant is convicted of one count of violating 18 U.S.C. § 924(c) for
possessing a firearm in furtherance of a drug trafficking offense (5 year
mandatory minimum), and one count of violating 21 U.S.C. § 841(b)(1)(C) (20
year statutory maximum). Applying §4B1.1(c), the court determines that a
sentence of 300 months is appropriate (applicable guideline range of 262-327).
The court then imposes a sentence of 60 months on the 18 U.S.C. § 924(c) count,
subtracts that 60 months from the total punishment of 300 months and imposes
the remainder of 240 months on the 21 U.S.C. § 841 count. As required by
statute, the sentence on the 18 US.C. § 924(c) count is imposed to run
consecutively.

(ii) The defendant is convicted of one count of 18 U.S.C. § 924(c) (5 year mandatory
minimum), and one count of violating 21 U.S.C. § 841(b)(1)(C) (20 year
statutory maximum). Applying §4B1.1(c), the court determines that a sentence
of 327 months is appropriate (applicable guideline range of 262-327). The court
then imposes a sentence of 240 months on the 21 U.S.C. § 841 count and a
sentence of 87 months on the 18 U.S.C. § 924(c) count to run consecutively to the
sentence on the 21 U.S.C. § 841 count.

(iii)  The defendant is convicted of two counts of 18 US.C. § 924(c) (5 year
mandatory minimum on first count, 25 year mandatory minimum on second
count) and one count of violating 18 U.S.C. § 113(a)(3) (10 year statutory
maximum). Applying §4B1.1(c), the court determines that a sentence of 460
months is appropriate (applicable guideline range of 460-485 months). The
court then imposes (1) a sentence of 60 months on the first 18 U.S.C. § 924(c)
count; (Il) a sentence of 300 months on the second 18 U.S.C. § 924(c) count; and
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(111) a sentence of 100 months on the 18 U.S.C. § 113(a)(3) count. The sentence on each
count is imposed to run consecutively to the other counts.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendments 287 and 288);
November 1, 1994 (see Appendix C, amendment 507); November 1, 1998 (see Appendix C, amendment 579); November 1, 2000 (see
Appendix C, amendment 598); November 1, 2002 (see Appendix C, amendment 642); November 1, 2004 (see Appendix C, amendment
674); November 1, 2005 (see Appendix C, amendments 677 and 680).

§5G1.3. Imposition of a Sentence on a Defendant Subject to an Undischarged Term of

Imprisonment

(a)

(b)

(©)

Application Notes:

If the instant offense was committed while the defendant was serving a term of
imprisonment (including work release, furlough, or escape status) or after
sentencing for, but before commencing service of, such term of imprisonment,
the sentence for the instant offense shall be imposed to run consecutively to the
undischarged term of imprisonment.

If subsection (a) does not apply, and a term of imprisonment resulted from
another offense that is relevant conduct to the instant offense of conviction under
the provisions of subsections (a)(1), (a)(2), or (a)(3) of §1B1.3 (Relevant
Conduct) and that was the basis for an increase in the offense level for the instant
offense under Chapter Two (Offense Conduct) or Chapter Three (Adjustments),
the sentence for the instant offense shall be imposed as follows:

(D) the court shall adjust the sentence for any period of imprisonment already
served on the undischarged term of imprisonment if the court determines
that such period of imprisonment will not be credited to the federal
sentence by the Bureau of Prisons; and

2) the sentence for the instant offense shall be imposed to run concurrently
to the remainder of the undischarged term of imprisonment.

(Policy Statement) In any other case involving an undischarged term of
imprisonment, the sentence for the instant offense may be imposed to run
concurrently, partially concurrently, or consecutively to the prior undischarged
term of imprisonment to achieve a reasonable punishment for the instant offense.

Commentary

1. Consecutive Sentence - Subsection (a) Cases. Under subsection (a), the court shall impose a

consecutive sentence when the instant offense was committed while the defendant was serving
an undischarged term of imprisonment or after sentencing for, but before commencing service
of, such term of imprisonment.
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2. Application of Subsection (b).—

(4)

(B)

©

(D)

In General.—Subsection (b) applies in cases in which all of the prior offense (i) is
relevant conduct to the instant offense under the provisions of subsection (a)(1), (a)(2),
or (a)(3) of §IB1.3 (Relevant Conduct); and (ii) has resulted in an increase in the
Chapter Two or Three offense level for the instant offense. Cases in which only part of
the prior offense is relevant conduct to the instant offense are covered under subsection

(c).

Inapplicability of Subsection (b).—Subsection (b) does not apply in cases in which the
prior offense increased the Chapter Two or Three offense level for the instant offense
but was not relevant conduct to the instant offense under §1B1.3(a)(1), (a)(2), or (a)(3)
(e.g., the prior offense is an aggravated felony for which the defendant received an
increase under §2L1.2 (Unlawfully Entering or Remaining in the United States), or the
prior offense was a crime of violence for which the defendant received an increased base
offense level under §2K2.1 (Unlawful Receipt, Possession, or Transportation of
Firearms or Ammunition, Prohibited Transactions Involving Firearms or Ammunition)).

Imposition of Sentence.—If subsection (b) applies, and the court adjusts the sentence for
a period of time already served, the court should note on the Judgement in a Criminal
Case Order (i) the applicable subsection (e.g., $§5G1.3(b)); (ii) the amount of time by
which the sentence is being adjusted; (iii) the undischarged term of imprisonment for
which the adjustment is being given, and (iv) that the sentence imposed is a sentence
reduction pursuant to §5G1.3(b) for a period of imprisonment that will not be credited
by the Bureau of Prisons.

Example—The following is an example in which subsection (b) applies and an
adjustment to the sentence is appropriate:

The defendant is convicted of a federal offense charging the sale of 40 grams of cocaine.
Under §1B1.3, the defendant is held accountable for the sale of an additional 15 grams
of cocaine, an offense for which the defendant has been convicted and sentenced in state
court. The defendant received a nine-month sentence of imprisonment for the state
offense and has served six months on that sentence at the time of sentencing on the
instant federal offense. The guideline range applicable to the defendant is 12-18 months
(Chapter Two offense level of level 16 for sale of 55 grams of cocaine; 3 level reduction
for acceptance of responsibility; final offense level of level 13; Criminal History
Category I). The court determines that a sentence of 13 months provides the
appropriate total punishment. Because the defendant has already served six months on
the related state charge as of the date of sentencing on the instant federal offense, a
sentence of seven months, imposed to run concurrently with the three months remaining
on the defendant’s state sentence, achieves this result.

3. Application of Subsection (c).—

(4)

In General.—Under subsection (c), the court may impose a sentence concurrently,
partially concurrently, or consecutively to the undischarged term of imprisonment. In
order to achieve a reasonable incremental punishment for the instant offense and avoid
unwarranted disparity, the court should consider the following:
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(B)

©

(D)

(E)

(i) the factors set forth in 18 U.S.C. § 3584 (referencing 18 U.S.C. § 3553(a));

(ii) the type (e.g., determinate, indeterminate/parolable) and length of the prior
undischarged sentence;

(iii)  the time served on the undischarged sentence and the time likely to be served
before release;

(iv)  the fact that the prior undischarged sentence may have been imposed in state
court rather than federal court, or at a different time before the same or different
federal court; and

) any other circumstance relevant to the determination of an appropriate sentence
for the instant offense.

Partially Concurrent Sentence.—In some cases under subsection (c), a partially
concurrent sentence may achieve most appropriately the desired result. To impose a
partially concurrent sentence, the court may provide in the Judgment in a Criminal Case
Order that the sentence for the instant offense shall commence on the earlier of (i) when
the defendant is released from the prior undischarged sentence, or (ii) on a specified
date. This order provides for a fully consecutive sentence if the defendant is released
on the undischarged term of imprisonment on or before the date specified in the order,
and a partially concurrent sentence if the defendant is not released on the undischarged
term of imprisonment by that date.

Undischarged Terms of Imprisonment Resulting from Revocations of Probation, Parole
or Supervised Release.—Subsection (c) applies in cases in which the defendant was on
federal or state probation, parole, or supervised release at the time of the instant offense
and has had such probation, parole, or supervised release revoked. Consistent with the
policy set forth in Application Note 4 and subsection (f) of §7B1.3 (Revocation of
Probation or Supervised Release), the Commission recommends that the sentence for the
instant offense be imposed consecutively to the sentence imposed for the revocation.

Complex Situations.—Occasionally, the court may be faced with a complex case in
which a defendant may be subject to multiple undischarged terms of imprisonment that
seemingly call for the application of different rules. In such a case, the court may
exercise its discretion in accordance with subsection (c) to fashion a sentence of
appropriate length and structure it to run in any appropriate manner to achieve a
reasonable punishment for the instant offense.

Downward Departure.—Unlike subsection (b), subsection (c) does not authorize an
adjustment of the sentence for the instant offense for a period of imprisonment already
served on the undischarged term of imprisonment. However, in an extraordinary case
involving an undischarged term of imprisonment under subsection (c), it may be
appropriate for the court to downwardly depart. This may occur, for example, in a case
in which the defendant has served a very substantial period of imprisonment on an
undischarged term of imprisonment that resulted from conduct only partially within the
relevant conduct for the instant offense. In such a case, a downward departure may be
warranted to ensure that the combined punishment is not increased unduly by the
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fortuity and timing of separate prosecutions and sentencings. Nevertheless, it is
intended that a departure pursuant to this application note result in a sentence that
ensures a reasonable incremental punishment for the instant offense of conviction.

To avoid confusion with the Bureau of Prisons’ exclusive authority provided under 18
US.C. § 3585(b) to grant credit for time served under certain circumstances, the
Commission recommends that any downward departure under this application note be
clearly stated on the Judgment in a Criminal Case Order as a downward departure
pursuant to §5G1.3(c), rather than as a credit for time served.

4.  Downward Departure Provision.—In the case of a discharged term of imprisonment, a
downward departure is not prohibited if the defendant (A) has completed serving a term of
imprisonment,; and (B) subsection (b) would have provided an adjustment had that completed
term of imprisonment been undischarged at the time of sentencing for the instant offense. See
$5K2.23 (Discharged Terms of Imprisonment).

Background: In a case in which a defendant is subject to an undischarged sentence of imprisonment,
the court generally has authority to impose an imprisonment sentence on the current offense to run
concurrently with or consecutively to the prior undischarged term. 18 U.S.C. § 3584(a). Exercise
of that authority, however, is predicated on the court’s consideration of the factors listed in
18 US.C. § 3553(a), including any applicable guidelines or policy statements issued by the
Sentencing Commission.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendment 289); November 1,
1991 (see Appendix C, amendment 385); November 1, 1992 (see Appendix C, amendment 465); November 1, 1993 (see Appendix C,
amendment 494); November 1, 1995 (see Appendix C, amendment 535); November 1, 2002 (see Appendix C, amendment 645);
November 1, 2003 (see Appendix C, amendment 660).
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PART H - SPECIFIC OFFENDER CHARACTERISTICS

Introductory Commentary

The following policy statements address the relevance of certain offender characteristics to the
determination of whether a sentence should be outside the applicable guideline range and, in certain
cases, to the determination of a sentence within the applicable guideline range. Under 28 U.S.C.
$ 994(d), the Commission is directed to consider whether certain specific offender characteristics
"have any relevance to the nature, extent, place of service, or other incidents of an appropriate
sentence" and to take them into account only to the extent they are determined to be relevant by the
Commission.

The Commission has determined that certain circumstances are not orvdinarily relevant to the
determination of whether a sentence should be outside the applicable guideline range. Unless
expressly stated, this does not mean that the Commission views such circumstances as necessarily
inappropriate to the determination of the sentence within the applicable guideline range or to the
determination of various other incidents of an appropriate sentence (e.g., the appropriate conditions
of probation or supervised release). Furthermore, although these circumstances are not ordinarily
relevant to the determination of whether a sentence should be outside the applicable guideline range,
they may be relevant to this determination in exceptional cases. They also may be relevant if a
combination of such circumstances makes the case an exceptional one, but only if each such
circumstance is identified as an affirmative ground for departure and is present in the case to a
substantial degree. See §5K2.0 (Grounds for Departure).

In addition, 28 U.S.C. § 994(e) requires the Commission to assure that its guidelines and policy
statements reflect the general inappropriateness of considering the defendant’s education, vocational
skills, employment record, and family ties and responsibilities in determining whether a term of
imprisonment should be imposed or the length of a term of imprisonment.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1990 (see Appendix C, amendment 357); November 1,
1991 (see Appendix C, amendment 386); November 1, 1994 (see Appendix C, amendment 508); October 27, 2003 (see Appendix C,
amendment 651).

§5H1.1.  Age (Policy Statement)

Age (including youth) is not ordinarily relevant in determining whether a departure is
warranted. Age may be a reason to depart downward in a case in which the defendant
is elderly and infirm and where a form of punishment such as home confinement might
be equally efficient as and less costly than incarceration. Physical condition, which may
be related to age, is addressed at §5H 1.4 (Physical Condition, Including Drug or Alcohol
Dependence or Abuse; Gambling Addiction).

Historical Note: Effective November 1, 1987. Amended effective November 1, 1991 (see Appendix C, amendment 386); November 1,
1993 (see Appendix C, amendment 475); October 27, 2003 (see Appendix C, amendment 651); November 1, 2004 (see Appendix C,
amendment 674).
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§SH1.2.

Education and Vocational SKills (Policy Statement)

Education and vocational skills are not ordinarily relevant in determining whether a
departure is warranted, but the extent to which a defendant may have misused special
training or education to facilitate criminal activity is an express guideline factor. See
§3B1.3 (Abuse of Position of Trust or Use of Special Skill).

Education and vocational skills may be relevant in determining the conditions of
probation or supervised release for rehabilitative purposes, for public protection by
restricting activities that allow for the utilization of a certain skill, or in determining the
appropriate type of community service.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1991 (see Appendix C, amendment 386); November 1,
2004 (see Appendix C, amendment 674).

§5HL1.3.

Mental and Emotional Conditions (Policy Statement)

Mental and emotional conditions are not ordinarily relevant in determining whether a
departure is warranted, except as provided in Chapter Five, Part K, Subpart 2 (Other
Grounds for Departure).

Mental and emotional conditions may be relevant in determining the conditions of
probation or supervised release; e.g., participation in a mental health program (see
§§5B1.3(d)(5) and 5D1.3(d)(5)).

Historical Note: Effective November 1, 1987. Amended effective November 1, 1991 (see Appendix C, amendment 386); November 1,
1997 (see Appendix C, amendment 569); November 1, 2004 (see Appendix C, amendment 674).

§5H1.4.

Physical Condition, Including Drug or Alcohol Dependence or Abuse; Gambling
Addiction (Policy Statement)

Physical condition or appearance, including physique, is not ordinarily relevant in
determining whether a departure may be warranted. However, an extraordinary physical
impairment may be a reason to depart downward; e.g., in the case of a seriously infirm
defendant, home detention may be as efficient as, and less costly than, imprisonment.

Drug or alcohol dependence or abuse is not a reason for a downward departure.
Substance abuse is highly correlated to an increased propensity to commit crime. Due
to this increased risk, it is highly recommended that a defendant who is incarcerated also
be sentenced to supervised release with a requirement that the defendant participate in
an appropriate substance abuse program (see §5D1.3(d)(4)). If participation in a
substance abuse program is required, the length of supervised release should take into
account the length of time necessary for the supervisory body to judge the success of the
program.
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Similarly, where a defendant who is a substance abuser is sentenced to probation, it is
strongly recommended that the conditions of probation contain a requirement that the
defendant participate in an appropriate substance abuse program (see §5B1.3(d)(4)).

Addiction to gambling is not a reason for a downward departure.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1991 (see Appendix C, amendment 386); November 1,
1997 (see Appendix C, amendment 569); October 27, 2003 (see Appendix C, amendment 651).

§SHL.5.

Employment Record (Policy Statement)

Employment record is not ordinarily relevant in determining whether a departure is
warranted.

Employment record may be relevant in determining the conditions of probation or
supervised release (e.g., the appropriate hours of home detention).

Historical Note: Effective November 1, 1987. Amended effective November 1, 1991 (see Appendix C, amendment 386); November 1,
2004 (see Appendix C, amendment 674).

§SHL.6.

Family Ties and Responsibilities (Policy Statement)

In sentencing a defendant convicted of an offense other than an offense described in the
following paragraph, family ties and responsibilities are not ordinarily relevant in
determining whether a departure may be warranted.

In sentencing a defendant convicted of an offense involving a minor victim under section
1201, an offense under section 1591, or an offense under chapter 71, 109A, 110, or 117,
of title 18, United States Code, family ties and responsibilities and community ties are
not relevant in determining whether a sentence should be below the applicable guideline
range.

Family responsibilities that are complied with may be relevant to the determination of
the amount of restitution or fine.

Commentary

Application Note:

1. Circumstances to Consider.—

(A) In_General.—In determining whether a departure is warranted under this policy

statement, the court shall consider the following non-exhaustive list of circumstances:

(i) The seriousness of the offense.
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(ii) The involvement in the offense, if any, of members of the defendant’s family.

(iii)  The danger, if any, to members of the defendant’s family as a result of the

offense.

(B)  Departures Based on Loss of Caretaking or Financial Support.—A departure under this
policy statement based on the loss of caretaking or financial support of the defendant’s
family requires, in addition to the court’s consideration of the non-exhaustive list of
circumstances in subdivision (A), the presence of the following circumstances:

(i) The defendant’s service of a sentence within the applicable guideline range will
cause a substantial, direct, and specific loss of essential caretaking, or essential
financial support, to the defendant’s family.

(ii) The loss of caretaking or financial support substantially exceeds the harm
ordinarily incident to incarceration for a similarly situated defendant. For
example, the fact that the defendant’s family might incur some degree of
financial hardship or suffer to some extent from the absence of a parent through
incarceration is not in itself sufficient as a basis for departure because such
hardship or suffering is of a sort ordinarily incident to incarceration.

(iii)  The loss of caretaking or financial support is one for which no effective remedial
or ameliorative programs reasonably are available, making the defendant’s
caretaking or financial support irreplaceable to the defendant’s family.

(iv)  Thedeparture effectively will address the loss of caretaking or financial support.

Background: Section 401(b)(4) of Public Law 108-21 directly amended this policy statement to add
the second paragraph, effective April 30, 2003.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1991 (see Appendix C, amendment 386); April 30,2003

(see Appendix C, amendment 649); October 27,2003 (see Appendix C, amendment 651); November 1, 2004 (see Appendix C, amendment
674).

§5H1.7.  Role in the Offense (Policy Statement)

A defendant’s role in the offense is relevant in determining the applicable guideline
range (see Chapter Three, Part B (Role in the Offense)) but is not a basis for departing
from that range (see subsection (d) of §5K2.0 (Grounds for Departures)).

Historical Note: Effective November 1, 1987. Amended effective October 27, 2003 (see Appendix C, amendment 651).

§5H1.8. Criminal History (Policy Statement)

A defendant’s criminal history is relevant in determining the applicable criminal history
category. See Chapter Four (Criminal History and Criminal Livelihood). For grounds
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Historical Note:

§SH1.9.

Historical Note:

§5H1.10.

Historical Note:

§SH1.11.

Historical Note:

of departure based on the defendant’s criminal history, see §4A1.3 (Departures Based
on Inadequacy of Criminal History Category).

Effective November 1, 1987. Amended effective October 27, 2003 (see Appendix C, amendment 651).

Dependence upon Criminal Activity for a Livelihood (Policy Statement)

The degree to which a defendant depends upon criminal activity for a livelihood is
relevant in determining the appropriate sentence. See Chapter Four, Part B (Career
Offenders and Criminal Livelihood).

Effective November 1, 1987.

Race, Sex, National Origin, Creed, Religion, and Socio-Economic Status (Policy
Statement)

These factors are not relevant in the determination of a sentence.

Effective November 1, 1987.

Military, Civic, Charitable, or Public Service; Employment-Related
Contributions; Record of Prior Good Works (Policy Statement)

Military, civic, charitable, or public service; employment-related contributions; and
similar prior good works are not ordinarily relevant in determining whether a departure
is warranted.

Effective November 1, 1991 (see Appendix C, amendment 386). Amended effective November 1, 2004 (see Appendix

C, amendment 674).

§SH1.12.

Historical Note:

Lack of Guidance as a Youth and Similar Circumstances (Policy Statement)

Lack of guidance as a youth and similar circumstances indicating a disadvantaged
upbringing are not relevant grounds in determining whether a departure is warranted.

Effective November 1, 1992 (see Appendix C, amendment 466). Amended effective November 1, 2004 (see Appendix

C, amendment 674).

- 453 -



§5J1.1

GUIDELINES MANUAL November 1, 2009

PART J - RELIEF FROM DISABILITY

Historical Note: Effective November 1, 1987. Amended effective June 15, 1988 (see Appendix C, amendment 55).

§5J1.1.

Relief from Disability Pertaining to Convicted Persons Prohibited from Holding
Certain Positions (Policy Statement)

A collateral consequence of conviction of certain crimes described in 29 U.S.C. §§ 504
and 1111 is the prohibition of convicted persons from service and employment with
labor unions, employer associations, employee pension and welfare benefit plans, and
as labor relations consultants in the private sector. A convicted person’s prohibited
service or employment in such capacities without having been granted one of the
following three statutory procedures of administrative or judicial relief is subject to
criminal prosecution. First, a disqualified person whose citizenship rights have been
fully restored to him or her in the jurisdiction of conviction, following the revocation of
such rights as a result of the disqualifying conviction, is relieved of the disability.
Second, a disqualified person convicted after October 12, 1984, may petition the
sentencing court to reduce the statutory length of disability (thirteen years after date of
sentencing or release from imprisonment, whichever is later) to a lesser period (not less
than three years after date of conviction or release from imprisonment, whichever is
later). Third, a disqualified person may petition either the United States Parole
Commission or a United States District Court judge to exempt his or her service or
employment in a particular prohibited capacity pursuant to the procedures set forth in
29 U.S.C. §§ 504(a)(B) and 1111(a)(B). In the case of a person convicted of a
disqualifying crime committed before November 1, 1987, the United States Parole
Commission will continue to process such exemption applications.

In the case of a person convicted of a disqualifying crime committed on or after
November 1, 1987, however, a petition for exemption from disability must be directed
to a United States District Court. If the petitioner was convicted of a disqualifying
federal offense, the petition is directed to the sentencing judge. If the petitioner was
convicted of a disqualifying state or local offense, the petition is directed to the United
States District Court for the district in which the offense was committed. In such cases,
relief shall not be given to aid rehabilitation, but may be granted only following a clear
demonstration by the convicted person that he or she has been rehabilitated since
commission of the disqualifying crime and can therefore be trusted not to endanger the
organization in the position for which he or she seeks relief from disability.

Historical Note: Effective November 1, 1987. Amended effective June 15, 1988 (see Appendix C, amendment 56).
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PART K - DEPARTURES

SUBSTANTIAL ASSISTANCE TO AUTHORITIES

Substantial Assistance to Authorities (Policy Statement)

Upon motion of the government stating that the defendant has provided substantial
assistance in the investigation or prosecution of another person who has committed an
offense, the court may depart from the guidelines.

(a) The appropriate reduction shall be determined by the court for reasons stated that
may include, but are not limited to, consideration of the following:

the court’s evaluation of the significance and usefulness of the
defendant’s assistance, taking into consideration the government’s
evaluation of the assistance rendered;

the truthfulness, completeness, and reliability of any information or
testimony provided by the defendant;

the nature and extent of the defendant’s assistance;

any injury suffered, or any danger or risk of injury to the defendant or his
family resulting from his assistance;

the timeliness of the defendant’s assistance.

Commentary

Under circumstances set forth in 18 U.S.C. § 3553(e) and 28 U.S.C. § 994(n), as amended,
substantial assistance in the investigation or prosecution of another person who has committed
an offense may justify a sentence below a statutorily required minimum sentence.

The sentencing reduction for assistance to authorities shall be considered independently of any
reduction for acceptance of responsibility. Substantial assistance is directed to the
investigation and prosecution of criminal activities by persons other than the defendant, while
acceptance of responsibility is directed to the defendant’s affirmative recognition of
responsibility for his own conduct.

1.

§5K1.1.
(1)
(2)
3)
4)
(5)

Application Notes:

1.

2.

3.

Substantial weight should be given to the government’s evaluation of the extent of the
defendant’s assistance, particularly where the extent and value of the assistance are difficult

to ascertain.
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Background: A defendant’s assistance to authorities in the investigation of criminal activities has
been recognized in practice and by statute as a mitigating sentencing factor. The nature, extent, and
significance of assistance can involve a broad spectrum of conduct that must be evaluated by the
court on an individual basis. Latitude is, therefore, afforded the sentencing judge to reduce a
sentence based upon variable relevant factors, including those listed above. The sentencing judge
must, however, state the reasons for reducing a sentence under this section. 18 U.S.C. § 3553(c).
The court may elect to provide its reasons to the defendant in camera and in writing under seal for
the safety of the defendant or to avoid disclosure of an ongoing investigation.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendment 290).

§5K1.2.  Refusal to Assist (Policy Statement)

A defendant’s refusal to assist authorities in the investigation of other persons may not
be considered as an aggravating sentencing factor.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendment 291).

k ok ok ok 3k

2.  OTHER GROUNDS FOR DEPARTURE

Historical Note: Effective November 1, 1987. Amended effective November 1, 1990 (see Appendix C, amendment 358).

§5K2.0. Grounds for Departure (Policy Statement)

(a) UPWARD DEPARTURES IN GENERAL AND DOWNWARD DEPARTURES
IN CRIMINAL CASES OTHER THAN CHILD CRIMES AND SEXUAL
OFFENSES.—

(D) IN GENERAL.—The sentencing court may depart from the applicable
guideline range if—

(A) in the case of offenses other than child crimes and sexual
offenses, the court finds, pursuantto 18 U.S.C. § 3553(b)(1), that
there exists an aggravating or mitigating circumstance; or

(B) in the case of child crimes and sexual offenses, the court finds,
pursuant to 18 U.S.C. § 3553(b)(2)(A)(i), that there exists an
aggravating circumstance,

of a kind, or to a degree, not adequately taken into consideration by the
Sentencing Commission in formulating the guidelines that, in order to
advance the objectives set forth in 18 U.S.C. § 3553(a)(2), should result
in a sentence different from that described.
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(b)

2

3)

“4)

DEPARTURES BASED ON CIRCUMSTANCES OF A KIND NOT
ADEQUATELY TAKEN INTO CONSIDERATION.—

(A) IDENTIFIED CIRCUMSTANCES.—This subpart (Chapter
Five, Part K, Subpart 2 (Other Grounds for Departure)) identifies
some of the circumstances that the Commission may have not
adequately taken into consideration in determining the applicable
guideline range (e.g., as a specific offense characteristic or other
adjustment). If any such circumstance is present in the case and
has not adequately been taken into consideration in determining
the applicable guideline range, a departure consistent with 18
U.S.C. § 3553(b) and the provisions of this subpart may be
warranted.

(B) UNIDENTIFIED CIRCUMSTANCES.—A departure may be
warranted in the exceptional case in which there is present a
circumstance that the Commission has not identified in the
guidelines but that nevertheless is relevant to determining the
appropriate sentence.

DEPARTURES BASED ON CIRCUMSTANCES PRESENT TO A
DEGREE NOT ADEQUATELY TAKEN INTO
CONSIDERATION.—A departure may be warranted in an exceptional
case, even though the circumstance that forms the basis for the departure
is taken into consideration in determining the guideline range, if the court
determines that such circumstance is present in the offense to a degree
substantially in excess of, or substantially below, that which ordinarily
is involved in that kind of offense.

DEPARTURES BASED ON NOT ORDINARILY RELEVANT
OFFENDER CHARACTERISTICS AND OTHER
CIRCUMSTANCES.—An offender characteristic or other circumstance
identified in Chapter Five, Part H (Offender Characteristics) or elsewhere
in the guidelines as not ordinarily relevant in determining whether a
departure is warranted may be relevant to this determination only if such
offender characteristic or other circumstance is present to an exceptional
degree.

DOWNWARD DEPARTURES IN CHILD CRIMES AND SEXUAL
OFFENSES.—Under 18 U.S.C. § 3553(b)(2)(A)(ii), the sentencing court may
impose a sentence below the range established by the applicable guidelines only
if the court finds that there exists a mitigating circumstance of a kind, or to a
degree, that—

(1

has been affirmatively and specifically identified as a permissible ground
of downward departure in the sentencing guidelines or policy statements
issued under section 994(a) of title 28, United States Code, taking
account of any amendments to such sentencing guidelines or policy
statements by act of Congress;
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(©)

(d)

2) has not adequately been taken into consideration by the Sentencing
Commission in formulating the guidelines; and

3) should result in a sentence different from that described.

The grounds enumerated in this Part K of Chapter Five are the sole grounds that
have been affirmatively and specifically identified as a permissible ground of
downward departure in these sentencing guidelines and policy statements. Thus,
notwithstanding any other reference to authority to depart downward elsewhere
in this Sentencing Manual, a ground of downward departure has not been
affirmatively and specifically identified as a permissible ground of downward
departure within the meaning of section 3553(b)(2) unless it is expressly
enumerated in this Part K as a ground upon which a downward departure may be
granted.

LIMITATION ON DEPARTURES BASED ON MULTIPLE
CIRCUMSTANCES.—The court may depart from the applicable guideline range
based on a combination of two or more offender characteristics or other
circumstances, none of which independently is sufficient to provide a basis for
departure, only if—

(D) such offender characteristics or other circumstances, taken together,
make the case an exceptional one; and

2) each such offender characteristic or other circumstance is—
(A) present to a substantial degree; and

(B) identified in the guidelines as a permissible ground for departure,
even if such offender characteristic or other circumstance is not
ordinarily relevant to a determination of whether a departure is
warranted.

PROHIBITED DEPARTURES.—Notwithstanding subsections (a) and (b) of this
policy statement, or any other provision in the guidelines, the court may not
depart from the applicable guideline range based on any of the following
circumstances:

(D) Any circumstance specifically prohibited as a ground for departure in
§§5H1.10 (Race, Sex, National Origin, Creed, Religion, and Socio-
Economic Status), SH1.12 (Lack of Guidance as a Youth and Similar
Circumstances), the third and last sentences of 5H1.4 (Physical
Condition, Including Drug or Alcohol Dependence or Abuse; Gambling
Addiction), the last sentence of 5K2.12 (Coercion and Duress), and
5K2.19 (Post-Sentencing Rehabilitative Efforts).

2) The defendant’s acceptance of responsibility for the offense, which may
be taken into account only under §3E1.1 (Acceptance of Responsibility).
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3) The defendant’s aggravating or mitigating role in the offense, which may
be taken into account only under §3B1.1 (Aggravating Role) or §3B1.2
(Mitigating Role), respectively.

4) The defendant’s decision, in and of itself, to plead guilty to the offense
or to enter a plea agreement with respect to the offense (i.e., a departure
may not be based merely on the fact that the defendant decided to plead
guilty or to enter into a plea agreement, but a departure may be based on
justifiable, non-prohibited reasons as part of a sentence that is
recommended, or agreed to, in the plea agreement and accepted by the
court. See §6B1.2 (Standards for Acceptance of Plea Agreement).

5) The defendant’s fulfillment of restitution obligations only to the extent
required by law including the guidelines (i.e., a departure may not be
based on unexceptional efforts to remedy the harm caused by the
offense).

(6) Any other circumstance specifically prohibited as a ground for departure
in the guidelines.

(e) REQUIREMENT OF SPECIFIC WRITTEN REASONS FOR
DEPARTURE.—If'the court departs from the applicable guideline range, it shall
state, pursuant to 18 U.S.C. § 3553(c), its specific reasons for departure in open
court at the time of sentencing and, with limited exception in the case of
statements received in camera, shall state those reasons with specificity in the
written judgment and commitment order.

Commentary

Application Notes:

1. Definitions.—For purposes of this policy statement:

"Circumstance" includes, as appropriate, an offender characteristic or any other offense
factor.

"Depart", "departure", "downward departure"”, and "upward departure" have the meaning
given those terms in Application Note 1 of the Commentary to §1BI1.1 (Application

Instructions).

2. Scope of this Policy Statement.—

(4)  Departures Covered by this Policy Statement.—This policy statement covers departures
from the applicable guideline range based on offense characteristics or offender
characteristics of a kind, or to a degree, not adequately taken into consideration in
determining that range. See 18 U.S.C. § 3553(b).
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(B)

Subsection (a) of this policy statement applies to upward departures in all cases covered
by the guidelines and to downward departures in all such cases except for downward
departures in child crimes and sexual offenses.

Subsection (b) of this policy statement applies only to downward departures in child
crimes and sexual offenses.

Departures Covered by Other Guidelines.—This policy statement does not cover the
following departures, which are addressed elsewhere in the guidelines: (i) departures
based on the defendant’s criminal history (see Chapter Four (Criminal History and
Criminal Livelihood), particularly §4A41.3 (Departures Based on Inadequacy of
Criminal History Category)); (ii) departures based on the defendant’s substantial
assistance to the authorities (see §5K1.1 (Substantial Assistance to Authorities)); and
(iii) departures based on early disposition programs (see $§5K3.1 (Early Disposition
Programs)).

3. Kinds and Expected Frequency of Departures under Subsection (a).—As set forth in subsection

(a), there generally are two kinds of departures from the guidelines based on offense
characteristics and/or offender characteristics: (A) departures based on circumstances of a
kind not adequately taken into consideration in the guidelines, and (B) departures based on
circumstances that are present to a degree not adequately taken into consideration in the
guidelines.

(4)

Departures Based on Circumstances of a Kind Not Adequately Taken into Account in
Guidelines.—Subsection (a)(2) authorizes the court to depart if there exists an
aggravating or a mitigating circumstance in a case under 18 U.S.C. § 3553(b)(1), or an
aggravating circumstance in a case under 18 U.S.C. § 3553(b)(2)(A)(i), of a kind not
adequately taken into consideration in the guidelines.

(i) Identified Circumstances.—This subpart (Chapter Five, Part K, Subpart 2)
identifies several circumstances that the Commission may have not adequately
taken into consideration in setting the offense level for certain cases. Offense
guidelines in Chapter Two (Offense Conduct) and adjustments in Chapter Three
(Adjustments) sometimes identify circumstances the Commission may have not
adequately taken into consideration in setting the offense level for offenses
covered by those guidelines. If the offense guideline in Chapter Two or an
adjustment in Chapter Three does not adequately take that circumstance into
consideration in setting the offense level for the offense, and only to the extent
not adequately taken into consideration, a departure based on that circumstance
may be warranted.

(ii) Unidentified Circumstances.—A case may involve circumstances, in addition to
those identified by the guidelines, that have not adequately been taken into
consideration by the Commission, and the presence of any such circumstance
may warrant departure from the guidelines in that case. However, inasmuch as
the Commission has continued to monitor and refine the guidelines since their
inception to take into consideration relevant circumstances in sentencing, it is
expected that departures based on such unidentified circumstances will occur
rarely and only in exceptional cases.
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(B)  Departures Based on Circumstances Present to a Degree Not Adequately Taken into
Consideration in Guidelines.—

(i) In General.—Subsection (a)(3) authorizes the court to depart if there exists an
aggravating or a mitigating circumstance in a case under 18 U.S.C.
§ 3553(b)(1), or an aggravating circumstance in a case under 18 U.S.C.
$ 3553(b)(2)(A)(i), to a degree not adequately taken into consideration in the
guidelines. However, inasmuch as the Commission has continued to monitor and
refine the guidelines since their inception to determine the most appropriate
weight to be accorded the mitigating and aggravating circumstances specified
in the guidelines, it is expected that departures based on the weight accorded to
any such circumstance will occur rarely and only in exceptional cases.

(i)  Examples.—As set forth in subsection (a)(3), if the applicable offense guideline
and adjustments take into consideration a circumstance identified in this
subpart, departure is warranted only if the circumstance is present to a degree
substantially in excess of that which ordinarily is involved in the offense.
Accordingly, a departure pursuant to §5K2.7 for the disruption of a
governmental function would have to be substantial to warrant departure from
the guidelines when the applicable offense guideline is bribery or obstruction of
justice.  When the guideline covering the mailing of injurious articles is
applicable, however, and the offense caused disruption of a governmental
function, departure from the applicable guideline range more readily would be
appropriate. Similarly, physical injury would not warrant departure from the
guidelines when the robbery offense guideline is applicable because the robbery
guideline includes a specific adjustment based on the extent of any injury.
However, because the robbery guideline does not deal with injury to more than
one victim, departure may be warranted if several persons were injured.

(C)  Departures Based on Circumstances Identified as Not Ordinarily Relevant.—Because
certain circumstances are specified in the guidelines as not ordinarily relevant to
sentencing (see, e.g., Chapter Five, Part H (Specific Offender Characteristics)), a
departure based on any one of such circumstances should occur only in exceptional
cases, and only if the circumstance is present in the case to an exceptional degree. If
two or more of such circumstances each is present in the case to a substantial degree,
however, and taken together make the case an exceptional one, the court may consider
whether a departure would be warranted pursuant to subsection (c). Departures based
on a combination of not ordinarily relevant circumstances that are present to a
substantial degree should occur extremely rarely and only in exceptional cases.

In addition, as required by subsection (e), each circumstance forming the basis for a
departure described in this subdivision shall be stated with specificity in the written
Jjudgment and commitment order.

4. Downward Departures in Child Crimes and Sexual Offenses.—

(4)  Definition.—For purposes of this policy statement, the term "child crimes and sexual
offenses" means offenses under any of the following: 18 U.S.C. § 1201 (involving a
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minor victim), 18 U.S.C. § 1591, or chapter 71, 1094, 110, or 117 of title 18, United
States Code.

(B)  Standard for Departure.—

(i) Requirement of Affirmative and Specific Identification of Departure
Ground.—The standard for a downward departure in child crimes and sexual
offenses differs from the standard for other departures under this policy
statement in that it includes a requirement, set forth in 18 U.S.C.
$3553(b)(2)(A)(ii) (1) and subsection (b)(1) of this guideline, that any mitigating
circumstance that forms the basis for such a downward departure be
affirmatively and specifically identified as a ground for downward departure in
this part (i.e., Chapter Five, Part K).

(ii) Application of Subsection (b)(2).—The commentary in Application Note 3 of this
policy statement, except for the commentary in Application Note 3(A)(ii) relating
to unidentified circumstances, shall apply to the court’s determination of
whether a case meets the requirement, set forth in subsection 18 U.S.C.
$ 3553(b)(2)(A)(ii)(I) and subsection (b)(2) of this policy statement, that the
mitigating circumstance forming the basis for a downward departure in child
crimes and sexual offenses be of kind, or to a degree, not adequately taken into
consideration by the Commission.

5. Departures Based on Plea Agreements.—Subsection (d)(4) prohibits a downward departure
based only on the defendant’s decision, in and of itself, to plead guilty to the offense or to enter
a plea agreement with respect to the offense. Even though a departure may not be based
merely on the fact that the defendant agreed to plead guilty or enter a plea agreement, a
departure may be based on justifiable, non-prohibited reasons for departure as part of a
sentence that is recommended, or agreed to, in the plea agreement and accepted by the court.
See §6B1.2 (Standards for Acceptance of Plea Agreements). In cases in which the court
departs based on such reasons as set forth in the plea agreement, the court must state the
reasons for departure with specificity in the written judgment and commitment order, as
required by subsection (e).

Background: This policy statement sets forth the standards for departing from the applicable
guideline range based on offense and offender characteristics of a kind, or to a degree, not
adequately considered by the Commission. Circumstances the Commission has determined are not
ordinarily relevant to determining whether a departure is warranted or are prohibited as bases for
departure are addressed in Chapter Five, Part H (Offender Characteristics) and in this policy
statement. Other departures, such as those based on the defendant’s criminal history, the
defendant’s substantial assistance to authorities, and early disposition programs, are addressed
elsewhere in the guidelines.

As acknowledged by Congress in the Sentencing Reform Act and by the Commission when the
first set of guidelines was promulgated, "it is difficult to prescribe a single set of guidelines that
encompasses the vast range of human conduct potentially relevant to a sentencing decision.” (See
Chapter One, Part A). Departures, therefore, perform an integral function in the sentencing
guideline system. Departures permit courts to impose an appropriate sentence in the exceptional
case in which mechanical application of the guidelines would fail to achieve the statutory purposes
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and goals of sentencing. Departures also help maintain "sufficient flexibility to permit
individualized sentences when warranted by mitigating or aggravating factors not taken into account
in the establishment of general sentencing practices.” 28 U.S.C. § 991(b)(1)(B). By monitoring
when courts depart from the guidelines and by analyzing their stated reasons for doing so, along
with appellate cases reviewing these departures, the Commission can further refine the guidelines
to specify more precisely when departures should and should not be permitted.

As reaffirmed in the Prosecutorial Remedies and Other Tools to end the Exploitation of
Children Today Act of 2003 (the "PROTECT Act", Public Law 108-21), circumstances warranting
departure should be rare. Departures were never intended to permit sentencing courts to substitute
their policy judgments for those of Congress and the Sentencing Commission. Departure in such
circumstances would produce unwarranted sentencing disparity, which the Sentencing Reform Act
was designed to avoid.

In order for appellate courts to fulfill their statutory duties under 18 U.S.C. § 3742 and for the
Commission to fulfill its ongoing responsibility to refine the guidelines in light of information it
receives on departures, it is essential that sentencing courts state with specificity the reasons for
departure, as required by the PROTECT Act.

This policy statement, including its commentary, was substantially revised, effective
October 27, 2003, in response to directives contained in the PROTECT Act, particularly the directive
in section 401(m) of that Act to—

"(1) review the grounds of downward departure that are authorized by the sentencing
guidelines, policy statements, and official commentary of the Sentencing Commission, and

(2) promulgate, pursuant to section 994 of title 28, United States Code—

(A) appropriate amendments to the sentencing guidelines, policy statements, and official
commentary to ensure that the incidence of downward departures is substantially
reduced;

(B) a policy statement authorizing a departure pursuant to an early disposition
program; and

(C) any other conforming amendments to the sentencing guidelines, policy statements,
and official commentary of the Sentencing Commission necessitated by the Act,
including a revision of ...section 5K2.0".

The substantial revision of this policy statement in response to the PROTECT Act was intended
to refine the standards applicable to departures while giving due regard for concepts, such as the
"heartland", that have evolved in departure jurisprudence over time.

Section 401(b)(1) of the PROTECT Act directly amended this policy statement to add
subsection (b), effective April 30, 2003.

Historical Note: Effective November 1, 1987. Amended effective June 15, 1988 (see Appendix C, amendment 57); November 1, 1990
(see Appendix C, amendment 358); November 1, 1994 (see Appendix C, amendment 508); November 1, 1997 (see Appendix C,
amendment 561); November 1, 1998 (see Appendix C, amendment 585); April 30, 2003 (see Appendix C, amendment 649); October 27,
2003 (see Appendix C, amendment 651); November 1, 2008 (see Appendix C, amendment 725).
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§5K2.1.

Historical Note:

§5K2.2.

Historical Note:

§5K2.3.

Death (Policy Statement)

If death resulted, the court may increase the sentence above the authorized guideline
range.

Loss of life does not automatically suggest a sentence at or near the statutory maximum.

The sentencing judge must give consideration to matters that would normally distinguish
among levels of homicide, such as the defendant’s state of mind and the degree of
planning or preparation. Other appropriate factors are whether multiple deaths resulted,
and the means by which life was taken. The extent of the increase should depend on the
dangerousness of the defendant’s conduct, the extent to which death or serious injury
was intended or knowingly risked, and the extent to which the offense level for the
offense of conviction, as determined by the other Chapter Two guidelines, already
reflects the risk of personal injury. For example, a substantial increase may be
appropriate if the death was intended or knowingly risked or if the underlying offense
was one for which base offense levels do not reflect an allowance for the risk of personal
injury, such as fraud.

Effective November 1, 1987.

Physical Injury (Policy Statement)

If significant physical injury resulted, the court may increase the sentence above the
authorized guideline range. The extent of the increase ordinarily should depend on the
extent of the injury, the degree to which it may prove permanent, and the extent to which
the injury was intended or knowingly risked. When the victim suffers a major,
permanent disability and when such injury was intentionally inflicted, a substantial
departure may be appropriate. If the injury is less serious or if the defendant (though
criminally negligent) did not knowingly create the risk of harm, a less substantial
departure would be indicated. In general, the same considerations apply as in §5K2.1.

Effective November 1, 1987.

Extreme Psychological Injury (Policy Statement)

If a victim or victims suffered psychological injury much more serious than that
normally resulting from commission of the offense, the court may increase the sentence
above the authorized guideline range. The extent of the increase ordinarily should
depend on the severity of the psychological injury and the extent to which the injury was
intended or knowingly risked.

Normally, psychological injury would be sufficiently severe to warrant application of
this adjustment only when there is a substantial impairment of the intellectual,
psychological, emotional, or behavioral functioning of a victim, when the impairment
is likely to be of an extended or continuous duration, and when the impairment manifests
itself by physical or psychological symptoms or by changes in behavior patterns. The
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Historical Note:

§5K2.4.

Historical Note:

§5K2.5.

Historical Note:

§5K2.6.

Historical Note:

§5K2.7.

court should consider the extent to which such harm was likely, given the nature of the
defendant’s conduct.

Effective November 1, 1987.

Abduction or Unlawful Restraint (Policy Statement)

If a person was abducted, taken hostage, or unlawfully restrained to facilitate
commission of the offense or to facilitate the escape from the scene of the crime, the
court may increase the sentence above the authorized guideline range.

Effective November 1, 1987.

Property Damage or Loss (Policy Statement)

If the offense caused property damage or loss not taken into account within the
guidelines, the court may increase the sentence above the authorized guideline range.

The extent of the increase ordinarily should depend on the extent to which the harm was
intended or knowingly risked and on the extent to which the harm to property is more
serious than other harm caused or risked by the conduct relevant to the offense of
conviction.

Effective November 1, 1987.

Weapons and Dangerous Instrumentalities (Policy Statement)

If a weapon or dangerous instrumentality was used or possessed in the commission of
the offense the court may increase the sentence above the authorized guideline range.

The extent of the increase ordinarily should depend on the dangerousness of the weapon,

the manner in which it was used, and the extent to which its use endangered others. The

discharge of a firearm might warrant a substantial sentence increase.

Effective November 1, 1987.

Disruption of Governmental Function (Policy Statement)

If the defendant’s conduct resulted in a significant disruption of a governmental
function, the court may increase the sentence above the authorized guideline range to
reflect the nature and extent of the disruption and the importance of the governmental
function affected. Departure from the guidelines ordinarily would not be justified when
the offense of conviction is an offense such as bribery or obstruction of justice; in such
cases interference with a governmental function is inherent in the offense, and unless the
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Historical Note:

§5K2.8.

Historical Note:

§5K2.9.

Historical Note:

§5K2.10.

circumstances are unusual the guidelines will reflect the appropriate punishment for such
interference.

Effective November 1, 1987.

Extreme Conduct (Policy Statement)

If the defendant’s conduct was unusually heinous, cruel, brutal, or degrading to the
victim, the court may increase the sentence above the guideline range to reflect the
nature of the conduct. Examples of extreme conduct include torture of a victim,
gratuitous infliction of injury, or prolonging of pain or humiliation.

Effective November 1, 1987.

Criminal Purpose (Policy Statement)

If the defendant committed the offense in order to facilitate or conceal the commission
of another offense, the court may increase the sentence above the guideline range to
reflect the actual seriousness of the defendant’s conduct.

Effective November 1, 1987.

Victim’s Conduct (Policy Statement)

If the victim’s wrongful conduct contributed significantly to provoking the offense
behavior, the court may reduce the sentence below the guideline range to reflect the
nature and circumstances of the offense. In deciding whether a sentence reduction is
warranted, and the extent of such reduction, the court should consider the following:

(D) The size and strength of the victim, or other relevant physical characteristics, in
comparison with those of the defendant.

2) The persistence of the victim’s conduct and any efforts by the defendant to
prevent confrontation.

3) The danger reasonably perceived by the defendant, including the victim’s
reputation for violence.

4) The danger actually presented to the defendant by the victim.

®)] Any other relevant conduct by the victim that substantially contributed to the
danger presented.

(6) The proportionality and reasonableness of the defendant’s response to the
victim’s provocation.
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Historical Note:

§5K2.11.

Historical Note:

§5K2.12.

Historical Note:

Victim misconduct ordinarily would not be sufficient to warrant application of this
provision in the context of offenses under Chapter Two, Part A, Subpart 3 (Criminal
Sexual Abuse). In addition, this provision usually would not be relevant in the context
of non-violent offenses. There may, however, be unusual circumstances in which
substantial victim misconduct would warrant a reduced penalty in the case of a non-
violent offense. For example, an extended course of provocation and harassment might
lead a defendant to steal or destroy property in retaliation.

Effective November 1, 1987. Amended effective October 27, 2003 (see Appendix C, amendment 651).

Lesser Harms (Policy Statement)

Sometimes, a defendant may commit a crime in order to avoid a perceived greater harm.
In such instances, a reduced sentence may be appropriate, provided that the
circumstances significantly diminish society’s interest in punishing the conduct, for
example, in the case of a mercy killing. Where the interest in punishment or deterrence
is not reduced, a reduction in sentence is not warranted. For example, providing defense
secrets to a hostile power should receive no lesser punishment simply because the
defendant believed that the government’s policies were misdirected.

In other instances, conduct may not cause or threaten the harm or evil sought to be
prevented by the law proscribing the offense at issue. For example, where a war veteran
possessed amachine gun or grenade as a trophy, or a school teacher possessed controlled
substances for display in a drug education program, a reduced sentence might be
warranted.

Effective November 1, 1987.

Coercion and Duress (Policy Statement)

If the defendant committed the offense because of serious coercion, blackmail or duress,
under circumstances not amounting to a complete defense, the court may depart
downward. The extent of the decrease ordinarily should depend on the reasonableness
of the defendant’s actions, on the proportionality of the defendant’s actions to the
seriousness of coercion, blackmail, or duress involved, and on the extent to which the
conduct would have been less harmful under the circumstances as the defendant believed
them to be. Ordinarily coercion will be sufficiently serious to warrant departure only
when it involves a threat of physical injury, substantial damage to property or similar
injury resulting from the unlawful action of a third party or from a natural emergency.
Notwithstanding this policy statement, personal financial difficulties and economic
pressures upon a trade or business do not warrant a downward departure.

Effective November 1, 1987. Amended effective October 27, 2003 (see Appendix C, amendment 651); November 1,

2004 (see Appendix C, 674).

- 467 -



§5K2.13 GUIDELINES MANUAL November 1, 2009

§5K2.13. Diminished Capacity (Policy Statement)

A downward departure may be warranted if (1) the defendant committed the offense
while suffering from a significantly reduced mental capacity; and (2) the significantly
reduced mental capacity contributed substantially to the commission of the offense.
Similarly, if a departure is warranted under this policy statement, the extent of the
departure should reflect the extent to which the reduced mental capacity contributed to
the commission of the offense.

However, the court may not depart below the applicable guideline range if (1) the
significantly reduced mental capacity was caused by the voluntary use of drugs or other
intoxicants; (2) the facts and circumstances of the defendant’s offense indicate a need
to protect the public because the offense involved actual violence or a serious threat of
violence; (3) the defendant’s criminal history indicates a need to incarcerate the
defendant to protect the public; or (4) the defendant has been convicted of an offense
under chapter 71, 109A, 110, or 117, of title 18, United States Code.

Commentary

Application Note:

1. For purposes of this policy statement—

"Significantly reduced mental capacity" means the defendant, although convicted, has a
significantly impaired ability to (A) understand the wrongfulness of the behavior comprising
the offense or to exercise the power of reason; or (B) control behavior that the defendant
knows is wrongful.

Background: Section 401(b)(5) of Public Law 108-21 directly amended this policy statement to add
subdivision (4), effective April 30, 2003.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1998 (see Appendix C, amendment 583); April 30,2003
(see Appendix C, amendment 649); October 27,2003 (see Appendix C, amendment 651); November 1, 2004 (see Appendix C, amendment
674).

§5K2.14. Public Welfare (Policy Statement)

If national security, public health, or safety was significantly endangered, the court may
depart upward to reflect the nature and circumstances of the offense.

Historical Note: Effective November 1, 1987. Amended effective November 1, 2004 (see Appendix C, amendment 674).

§5K2.15. [Deleted]

Historical Note: Effective November 1, 1989 (see Appendix C, amendment 292), was deleted effective November 1, 1995 (see Appendix
C, amendment 526).
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§5K2.16.

Voluntary Disclosure of Offense (Policy Statement)

If the defendant voluntarily discloses to authorities the existence of, and accepts
responsibility for, the offense prior to the discovery of such offense, and if such offense
was unlikely to have been discovered otherwise, a downward departure may be
warranted. For example, a downward departure under this section might be considered
where a defendant, motivated by remorse, discloses an offense that otherwise would
have remained undiscovered. This provision does not apply where the motivating factor
is the defendant’s knowledge that discovery of the offense is likely or imminent, or
where the defendant’s disclosure occurs in connection with the investigation or
prosecution of the defendant for related conduct.

Historical Note: Effective November 1, 1991 (see Appendix C, amendment 420). Amended effective November 1, 2004 (see Appendix
C, amendment 674).

§5K2.17.

Semiautomatic Firearms Capable of Accepting Large Capacity Magazine (Policy
Statement)

Ifthe defendant possessed a semiautomatic firearm capable of accepting a large capacity
magazine in connection with a crime of violence or controlled substance offense, an
upward departure may be warranted. A "semiautomatic firearm capable of accepting a
large capacity magazine" means a semiautomatic firearm that has the ability to fire many
rounds without reloading because at the time of the offense (A) the firearm had attached
to it a magazine or similar device that could accept more than 15 rounds of ammunition;
or (B) a magazine or similar device that could accept more than 15 rounds of
ammunition was in close proximity to the firearm. The extent of any increase should
depend upon the degree to which the nature of the weapon increased the likelihood of
death or injury in the circumstances of the particular case.

Commentary

Application Note:

1. "Crime of violence" and "controlled substance offense" are defined in §4B1.2 (Definitions of
Terms Used in Section 4B1.1).

Historical Note: Effective November 1, 1995 (see Appendix C, amendment 531). Amended effective November 1, 2006 (see Appendix
C, amendment 691).

§5K2.18.

Violent Street Gangs (Policy Statement)

If the defendant is subject to an enhanced sentence under 18 U.S.C. § 521 (pertaining to
criminal street gangs), an upward departure may be warranted. The purpose of this
departure provision is to enhance the sentences of defendants who participate in groups,
clubs, organizations, or associations that use violence to further their ends. It is to be
noted that there may be cases in which 18 U.S.C. § 521 applies, but no violence is
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established. In such cases, it is expected that the guidelines will account adequately for
the conduct and, consequently, this departure provision would not apply.

Historical Note: Effective November 1, 1995 (see Appendix C, amendment 532).

§5K2.19. Post-Sentencing Rehabilitative Efforts (Policy Statement)

Post-sentencing rehabilitative efforts, even if exceptional, undertaken by a defendant
after imposition of a term of imprisonment for the instant offense are not an appropriate
basis for adownward departure when resentencing the defendant for that offense. (Such
efforts may provide a basis for early termination of supervised release under 18 U.S.C.

§ 3583(e)(1).)

Commentary

Background: The Commission has determined that post-sentencing rehabilitative measures should
not provide a basis for downward departure when resentencing a defendant initially sentenced to
a term of imprisonment because such a departure would (1) be inconsistent with the policies
established by Congress under 18 U.S.C. § 3624(b) and other statutory provisions for reducing the
time to be served by an imprisoned person; and (2) inequitably benefit only those who gain the
opportunity to be resentenced de novo.

Historical Note: Effective November 1, 2000 (see Appendix C, amendment 602).

§5K2.20. Aberrant Behavior (Policy Statement)

(a) IN GENERAL.—Except where a defendant is convicted of an offense involving
a minor victim under section 1201, an offense under section 1591, or an offense
under chapter 71, 109A, 110, or 117, of title 18, United States Code, a downward
departure may be warranted in an exceptional case if (1) the defendant’s criminal
conduct meets the requirements of subsection (b); and (2) the departure is not
prohibited under subsection (c).

(b) REQUIREMENTS.—The court may depart downward under this policy
statement only if the defendant committed a single criminal occurrence or single
criminal transaction that (1) was committed without significant planning; (2) was
of limited duration; and (3) represents a marked deviation by the defendant from
an otherwise law-abiding life.

(c) PROHIBITIONS BASED ON THE PRESENCE OF CERTAIN
CIRCUMSTANCES.—The court may not depart downward pursuant to this

policy statement if any of the following circumstances are present:

(1) The offense involved serious bodily injury or death.
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2) The defendant discharged a firearm or otherwise used a firearm or a
dangerous weapon.

3) The instant offense of conviction is a serious drug trafficking offense.

4) The defendant has either of the following: (A) more than one criminal
history point, as determined under Chapter Four (Criminal History and
Criminal Livelihood) before application of subsection (b) of §4A1.3
(Departures Based on Inadequacy of Criminal History Category); or (B)
a prior federal or state felony conviction, or any other significant prior
criminal behavior, regardless of whether the conviction or significant
prior criminal behavior is countable under Chapter Four.

Commentary

Application Notes:

1. Definitions.—For purposes of this policy statement:
"Dangerous weapon," "firearm," "otherwise used," and "serious bodily injury" have the
meaning given those terms in the Commentary to §1B1.1 (Application Instructions).

"Serious drug trafficking offense” means any controlled substance offense under title 21,
United States Code, other than simple possession under 21 U.S.C. § 844, that provides for a
mandatory minimum term of imprisonment of five years or greater, regardless of whether the
defendant meets the criteria of §5C1.2 (Limitation on Applicability of Statutory Mandatory
Minimum Sentences in Certain Cases).

2. Repetitious or Significant, Planned Behavior.—Repetitious or significant, planned behavior
does not meet the requirements of subsection (b). For example, a fraud scheme generally
would not meet such requirements because such a scheme usually involves repetitive acts,
rather than a single occurrence or single criminal transaction, and significant planning.

3. Other Circumstances to Consider.—In determining whether the court should depart under this
policy statement, the court may consider the defendant’s (A) mental and emotional conditions;
(B) employment record; (C) record of prior good works; (D) motivation for committing the
offense; and (E) efforts to mitigate the effects of the offense.

Background: Section 401(b)(3) of Public Law 108-21 directly amended subsection (a) of this policy
statement, effective April 30, 2003.

Historical Note: Effective November 1, 2000 (see Appendix C, amendment 603). Amended effective April 30, 2003 (see Appendix C,
amendment 649); October 27, 2003 (see Appendix C, amendment 651).
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§5K2.21. Dismissed and Uncharged Conduct (Policy Statement)

The court may depart upward to reflect the actual seriousness of the offense based on
conduct (1) underlying a charge dismissed as part of a plea agreement in the case, or
underlying a potential charge not pursued in the case as part of a plea agreement or for
any other reason; and (2) that did not enter into the determination of the applicable
guideline range.

Historical Note: Effective November 1, 2000 (see Appendix C, amendment 604). Amended effective November 1, 2004 (see Appendix
C, amendment 674).

§5K2.22. Specific Offender Characteristics as Grounds for Downward Departure in Child
Crimes and Sexual Offenses (Policy Statement)

In sentencing a defendant convicted of an offense involving a minor victim under section
1201, an offense under section 1591, or an offense under chapter 71, 109A, 110, or 117,
of title 18, United States Code:

(D) Age may be a reason to depart downward only if and to the extent permitted by
§5H1.1.

2) An extraordinary physical impairment may be a reason to depart downward only
if and to the extent permitted by §5H1.4.

3) Drug, alcohol, or gambling dependence or abuse is not a reason to depart
downward.

Commentary

Background: Section 401(b)(2) of Public Law 108-21 directly amended Chapter Five, Part K, to
add this policy statement, effective April 30, 2003.

Historical Note: Effective April 30, 2003 (see Appendix C, amendment 649). Amended effective November 1, 2004 (see Appendix C,
amendment 674).

§5K2.23. Discharged Terms of Imprisonment (Policy Statement)

A downward departure may be appropriate if the defendant (1) has completed serving
a term of imprisonment; and (2) subsection (b) of §5G1.3 (Imposition of a Sentence on
a Defendant Subject to Undischarged Term of Imprisonment) would have provided an
adjustment had that completed term of imprisonment been undischarged at the time of
sentencing for the instant offense. Any such departure should be fashioned to achieve
a reasonable punishment for the instant offense.

Historical Note: Effective November 1, 2003 (see Appendix C, amendment 660). Amended effective November 1, 2004 (see Appendix
C, amendment 674).
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§5K2.24. Commission of Offense While Wearing or Displaying Unauthorized or Counterfeit
Insignia or Uniform (Policy Statement)

If, during the commission of the offense, the defendant wore or displayed an official, or
counterfeit official, insignia or uniform received in violation of 18 U.S.C. § 716, an
upward departure may be warranted.

Commentary

Application Note:

1. Definition.—For purposes of this policy statement, "official insignia or uniform" has the
meaning given that term in 18 U.S.C. § 716(c)(3).

Historical Note: Effective November 1, 2007 (see Appendix C, amendment 700).

* ok ok k%

3. EARLY DISPOSITION PROGRAMS

Historical Note: Effective October 27, 2003 (see Appendix C, amendment 651).

§5K3.1.  Early Disposition Programs (Policy Statement)

Upon motion of the Government, the court may depart downward not more than 4 levels
pursuant to an early disposition program authorized by the Attorney General of the
United States and the United States Attorney for the district in which the court resides.

Commentary

Background: This policy statement implements the directive to the Commission in section
401(m)(2)(B) of the Prosecutorial Remedies and Other Tools to end the Exploitation of Children
Today Act of 2003 (the "PROTECT Act", Public Law 108-21).

Historical Note: Effective October 27, 2003 (see Appendix C, amendment 651).
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CHAPTER EIGHT - SENTENCING OF ORGANIZATIONS

Introductory Commentary

The guidelines and policy statements in this chapter apply when the convicted defendant is an
organization. Organizations can act only through agents and, under federal criminal law, generally
are vicariously liable for offenses committed by their agents. At the same time, individual agents are
responsible for their own criminal conduct. Federal prosecutions of organizations therefore
frequently involve individual and organizational co-defendants. Convicted individual agents of
organizations are sentenced in accordance with the guidelines and policy statements in the
preceding chapters. This chapter is designed so that the sanctions imposed upon organizations and
their agents, taken together, will provide just punishment, adequate deterrence, and incentives for
organizations to maintain internal mechanisms for preventing, detecting, and reporting criminal
conduct.

This chapter reflects the following general principles:

First, the court must, whenever practicable, order the organization to remedy any harm caused
by the offense. The resources expended to remedy the harm should not be viewed as punishment, but
rather as a means of making victims whole for the harm caused.

Second, if the organization operated primarily for a criminal purpose or primarily by criminal
means, the fine should be set sufficiently high to divest the organization of all its assets.

Third, the fine range for any other organization should be based on the seriousness of the
offense and the culpability of the organization. The seriousness of the offense generally will be
reflected by the greatest of the pecuniary gain, the pecuniary loss, or the amount in a guideline
offense level fine table. Culpability generally will be determined by six factors that the sentencing
court must consider. The four factors that increase the ultimate punishment of an organization are:
(i) the involvement in or tolerance of criminal activity, (ii) the prior history of the organization; (iii)
the violation of an order; and (iv) the obstruction of justice. The two factors that mitigate the
ultimate punishment of an organization are: (i) the existence of an effective compliance and ethics
program; and (ii) self-reporting, cooperation, or acceptance of responsibility.

Fourth, probation is an appropriate sentence for an organizational defendant when needed to
ensure that another sanction will be fully implemented, or to ensure that steps will be taken within
the organization to reduce the likelihood of future criminal conduct.

These guidelines offer incentives to organizations to reduce and ultimately eliminate criminal
conduct by providing a structural foundation from which an organization may self-police its own
conduct through an effective compliance and ethics program. The prevention and detection of
criminal conduct, as facilitated by an effective compliance and ethics program, will assist an
organization in encouraging ethical conduct and in complying fully with all applicable laws.

Historical Note: Effective November 1, 1991 (see Appendix C, amendment 422). Amended effective November 1, 2004 (see Appendix
C, amendment 673).
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PART A - GENERAL APPLICATION PRINCIPLES

§8A1.1.  Applicability of Chapter Eight

This chapter applies to the sentencing of all organizations for felony and Class A
misdemeanor offenses.

Commentary
Application Notes:
1. "Organization" means "a person other than an individual." 18 U.S.C. § 18. The term includes

corporations, partnerships, associations, joint-stock companies, unions, trusts, pension funds,
unincorporated organizations, governments and political subdivisions thereof, and non-profit
organizations.

2. The fine guidelines in §$8C2.2 through 8C2.9 apply only to specified types of offenses. The
other provisions of this chapter apply to the sentencing of all organizations for all felony and
Class A misdemeanor offenses. For example, the restitution and probation provisions in Parts

B and D of this chapter apply to the sentencing of an organization, even if the fine guidelines
in $§8C2.2 through 8C2.9 do not apply.

Historical Note: Effective November 1, 1991 (see Appendix C, amendment 422).

§8A1.2.  Application Instructions - Organizations

(a) Determine from Part B, Subpart 1 (Remedying Harm from Criminal Conduct) the
sentencing requirements and options relating to restitution, remedial orders,
community service, and notice to victims.

(b) Determine from Part C (Fines) the sentencing requirements and options relating
to fines:

(D) If the organization operated primarily for a criminal purpose or primarily
by criminal means, apply §8C1.1 (Determining the Fine - Criminal
Purpose Organizations).

2) Otherwise, apply §8C2.1 (Applicability of Fine Guidelines) to identify
the counts for which the provisions of §§8C2.2 through 8C2.9 apply. For
such counts:

(A) Refer to §8C2.2 (Preliminary Determination of Inability to Pay

Fine) to determine whether an abbreviated determination of the
guideline fine range may be warranted.
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(B)

©
(D)

(E)

(F)

(G)

(H)

Apply §8C2.3 (Offense Level) to determine the offense level
from Chapter Two (Offense Conduct) and Chapter Three, Part
D (Multiple Counts).

Apply §8C2.4 (Base Fine) to determine the base fine.

Apply §8C2.5 (Culpability Score) to determine the culpability
score. To determine whether the organization had an effective
compliance and ethics program for purposes of §8C2.5(f), apply
§8B2.1 (Effective Compliance and Ethics Program).

Apply §8C2.6 (Minimum and Maximum Multipliers) to
determine the minimum and maximum multipliers corresponding
to the culpability score.

Apply §8C2.7 (Guideline Fine Range - Organizations) to
determine the minimum and maximum of the guideline fine
range.

Refer to §8C2.8 (Determining the Fine Within the Range) to
determine the amount of the fine within the applicable guideline
range.

Apply §8C2.9 (Disgorgement) to determine whether an increase
to the fine is required.

For any count or counts not covered under §8C2.1 (Applicability of Fine
Guidelines), apply §8C2.10 (Determining the Fine for Other Counts).

3) Apply the provisions relating to the implementation of the sentence of a
fine in Part C, Subpart 3 (Implementing the Sentence of a Fine).

4) For grounds for departure from the applicable guideline fine range, refer
to Part C, Subpart 4 (Departures from the Guideline Fine Range).

(©) Determine from Part D (Organizational Probation) the sentencing requirements
and options relating to probation.

(d) Determine from Part E (Special Assessments, Forfeitures, and Costs) the
sentencing requirements relating to special assessments, forfeitures, and costs.

Application Notes:

Commentary

1. Determinations under this chapter are to be based upon the facts and information specified in
the applicable guideline. Determinations that reference other chapters are to be made under
the standards applicable to determinations under those chapters.
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2. Thedefinitions in the Commentary to §1B1.1 (Application Instructions) and the guidelines and
commentary in §§1B1.2 through 1B1.8 apply to determinations under this chapter unless
otherwise specified. The adjustments in Chapter Three, Parts A (Victim-Related Adjustments),
B (Role in the Offense), C (Obstruction), and E (Acceptance of Responsibility) do not apply.
The provisions of Chapter Six (Sentencing Procedures and Plea Agreements) apply to
proceedings in which the defendant is an organization. Guidelines and policy statements not
referenced in this chapter, directly or indirectly, do not apply when the defendant is an
organization, e.g., the policy statements in Chapter Seven (Violations of Probation and
Supervised Release) do not apply to organizations.

3. The following are definitions of terms used frequently in this chapter:

(a) "Offense” means the offense of conviction and all relevant conduct under §1B1.3
(Relevant Conduct) unless a different meaning is specified or is otherwise clear from the
context. The term "instant" is used in connection with "offense,” "federal offense,” or
"offense of conviction," as the case may be, to distinguish the violation for which the
defendant is being sentenced from a prior or subsequent offense, or from an offense
before another court (e.g., an offense before a state court involving the same underlying
conduct).

(b)  "High-level personnel of the organization" means individuals who have substantial
control over the organization or who have a substantial role in the making of policy
within the organization. The term includes: a director, an executive officer;, an
individual in charge of a major business or functional unit of the organization, such as
sales, administration, or finance; and an individual with a substantial ownership
interest. "High-level personnel of a unit of the organization" is defined in the
Commentary to §8C2.5 (Culpability Score).

(c)  "Substantial authority personnel” means individuals who within the scope of their
authority exercise a substantial measure of discretion in acting on behalf of an
organization. The term includes high-level personnel of the organization, individuals
who exercise substantial supervisory authority (e.g., a plant manager, a sales manager),
and any other individuals who, although not a part of an organization’s management,
nevertheless exercise substantial discretion when acting within the scope of their
authority (e.g., an individual with authority in an organization to negotiate or set price
levels or an individual authorized to negotiate or approve significant contracts).
Whether an individual falls within this category must be determined on a case-by-case
basis.

(d) "Agent" means any individual, including a director, an officer, an employee, or an
independent contractor, authorized to act on behalf of the organization.

(e)  An individual "condoned" an offense if the individual knew of the offense and did not
take reasonable steps to prevent or terminate the offense.

1) "Similar misconduct” means prior conduct that is similar in nature to the conduct
underlying the instant offense, without regard to whether or not such conduct violated
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the same statutory provision. For example, prior Medicare fraud would be misconduct
similar to an instant offense involving another type of fraud.

"Prior criminal adjudication” means conviction by trial, plea of guilty (including an
Alford plea), or plea of nolo contendere.

"Pecuniary gain" is derived from 18 U.S.C. § 3571(d) and means the additional before-
tax profit to the defendant resulting from the relevant conduct of the offense. Gain can
result from either additional revenue or cost savings. For example, an offense involving
odometer tampering can produce additional revenue. In such a case, the pecuniary gain
is the additional revenue received because the automobiles appeared to have less
mileage, i.e., the difference between the price received or expected for the automobiles
with the apparent mileage and the fair market value of the automobiles with the actual
mileage. An offense involving defense procurement fraud related to defective product
testing can produce pecuniary gain resulting from cost savings. In such a case, the
pecuniary gain is the amount saved because the product was not tested in the required
manner.

"Pecuniary loss" is derived from 18 U.S.C. § 3571(d) and is equivalent to the term "loss"
as used in Chapter Two (Offense Conduct). See Commentary to §2B1.1 (Theft, Property
Destruction, and Fraud), and definitions of "tax loss" in Chapter Two, Part T (Offenses
Involving Taxation).

Anindividual was "willfully ignorant of the offense" if the individual did not investigate
the possible occurrence of unlawful conduct despite knowledge of circumstances that
would lead a reasonable person to investigate whether unlawful conduct had occurred.

Historical Note: Effective November 1, 1991 (see Appendix C, amendment 422); November 1, 1997 (see Appendix C, amendment 546);
November 1, 2001 (see Appendix C, amendment 617); November 1, 2004 (see Appendix C, amendment 673).
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PART B - REMEDYING HARM FROM CRIMINAL CONDUCT,

AND EFFECTIVE COMPLIANCE AND ETHICS PROGRAM

Historical Note: Effective November 1, 1991 (see Appendix C, amendment 422). Amended effective November 1, 2004 (see Appendix

C, amendment 673).

1. REMEDYING HARM FROM CRIMINAL CONDUCT

Historical Note: Effective November 1, 2004 (see Appendix C, amendment 673).

Introductory Commentary

As a general principle, the court should require that the organization take all appropriate
Steps to provide compensation to victims and otherwise remedy the harm caused or threatened by
the offense. A restitution order or an order of probation requiring restitution can be used to
compensate identifiable victims of the offense. A remedial order or an order of probation requiring
community service can be used to reduce or eliminate the harm threatened, or to repair the harm
caused by the offense, when that harm or threatened harm would otherwise not be remedied. An
order of notice to victims can be used to notify unidentified victims of the offense.

Historical Note: Effective November 1, 1991 (see Appendix C, amendment 422).

§8B1.1.  Restitution - Organizations

(a)

(b)

In the case of an identifiable victim, the court shall --

(1

2

enter a restitution order for the full amount of the victim’s loss, if such
order is authorized under 18 U.S.C. § 2248, § 2259, § 2264, § 2327,
§ 3663, or § 3663A; or

impose a term of probation or supervised release with a condition
requiring restitution for the full amount of the victim’s loss, if the offense
is not an offense for which restitution is authorized under 18 U.S.C.
§ 3663(a)(1) but otherwise meets the criteria for an order of restitution
under that section.

Provided, that the provisions of subsection (a) do not apply --

(1
2

when full restitution has been made; or

in the case of a restitution order under § 3663; a restitution order under
18 U.S.C. § 3663 A that pertains to an offense against property described
in 18 U.S.C. § 3663A(c)(1)(A)(ii); or a condition of restitution imposed
pursuant to subsection (a)(2) above, to the extent the court finds, from
facts on the record, that (A) the number of identifiable victims is so large
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(©)

(d)

(e)

)

as to make restitution impracticable; or (B) determining complex issues
of fact related to the cause or amount of the victim’s losses would
complicate or prolong the sentencing process to a degree that the need to
provide restitution to any victim is outweighed by the burden on the
sentencing process.

If a defendant is ordered to make restitution to an identifiable victim and to pay
a fine, the court shall order that any money paid by the defendant shall first be
applied to satisfy the order of restitution.

A restitution order may direct the defendant to make a single, lump sum payment,
partial payments at specified intervals, in-kind payments, or a combination of
payments at specified intervals and in-kind payments. See 18 U.S.C.
§ 3664(f)(3)(A). An in-kind payment may be in the form of (1) return of
property; (2) replacement of property; or (3) if the victim agrees, services
rendered to the victim or to a person or organization other than the victim. See
18 U.S.C. § 3664(f)(4).

A restitution order may direct the defendant to make nominal periodic payments
if the court finds from facts on the record that the economic circumstances of the
defendant do not allow the payment of any amount of a restitution order, and do
not allow for the payment of the full amount of a restitution order in the
foreseeable future under any reasonable schedule of payments.

Special Instruction

(D) This guideline applies only to a defendant convicted of an offense
committed on or after November 1, 1997. Notwithstanding the
provisions of §1B1.11 (Use of Guidelines Manual in Effect on Date of
Sentencing), use the former §8B1.1 (set forth in Appendix C, amendment
571) in lieu of this guideline in any other case.

Commentary

Background: Section 3553 (a)(7) of Title 18, United States Code, requires the court, "in determining
the particular sentence to be imposed," to consider "the need to provide restitution to any victims
of the offense.”" Orders of restitution are authorized under 18 U.S.C. §§ 2248, 2259, 2264, 2327,
3663, and 3663A4. For offenses for which an order of restitution is not authorized, restitution may
be imposed as a condition of probation.

Historical Note: Effective November 1, 1991 (see Appendix C, amendment 422); November 1, 1997 (see Appendix C, amendment 571).

§8B1.2. Remedial Orders - Organizations (Policy Statement)

(a)

To the extent not addressed under §8B1.1 (Restitution - Organizations), a
remedial order imposed as a condition of probation may require the organization
to remedy the harm caused by the offense and to eliminate or reduce the risk that
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the instant offense will cause future harm.

(b) If the magnitude of expected future harm can be reasonably estimated, the court
may require the organization to create a trust fund sufficient to address that
expected harm.

Commentary

Background: The purposes of a remedial order are to remedy harm that has already occurred and
to prevent future harm. A remedial order requiring corrective action by the organization may be
necessary to prevent future injury from the instant offense, e.g., a product recall for a food and drug
violation or a clean-up order for an environmental violation. In some cases in which a remedial
order potentially may be appropriate, a governmental regulatory agency, e.g., the Environmental
Protection Agency or the Food and Drug Administration, may have authority to order remedial
measures. In such cases, a remedial order by the court may not be necessary. If a remedial order
is entered, it should be coordinated with any administrative or civil actions taken by the appropriate
governmental regulatory agency.

Historical Note: Effective November 1, 1991 (see Appendix C, amendment 422).

§8B1.3. Community Service - Organizations (Policy Statement)

Community service may be ordered as a condition of probation where such community
service is reasonably designed to repair the harm caused by the offense.

Commentary

Background: An organization can perform community service only by employing its resources or
paying its employees or others to do so. Consequently, an order that an organization perform
community service is essentially an indirect monetary sanction, and therefore generally less
desirable than a direct monetary sanction. However, where the convicted organization possesses
knowledge, facilities, or skills that uniquely qualify it to repair damage caused by the offense,
community service directed at repairing damage may provide an efficient means of remedying harm
caused.

In the past, some forms of community service imposed on organizations have not been related
to the purposes of sentencing. Requiring a defendant to endow a chair at a university or to
contribute to a local charity would not be consistent with this section unless such community service
provided a means for preventive or corrective action directly related to the offense and therefore
served one of the purposes of sentencing set forth in 18 U.S.C. § 3553(a).

Historical Note: Effective November 1, 1991 (see Appendix C, amendment 422).
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§8B1.4.

Order of Notice to Victims - Organizations

Apply §5F1.4 (Order of Notice to Victims).

Historical Note: Effective November 1, 1991 (see Appendix C, amendment 422).

2.  EFFECTIVE COMPLIANCE AND ETHICS PROGRAM

Historical Note: Effective November 1, 2004 (see Appendix C, amendment 673).

§8B2.1.

Effective Compliance and Ethics Program

(a)

(b)

To have an effective compliance and ethics program, for purposes of subsection
(f) of §8C2.5 (Culpability Score) and subsection (c)(1) of §8D1.4
(Recommended Conditions of Probation - Organizations), an organization
shall—

(1) exercise due diligence to prevent and detect criminal conduct; and

2) otherwise promote an organizational culture that encourages ethical
conduct and a commitment to compliance with the law.

Such compliance and ethics program shall be reasonably designed,
implemented, and enforced so that the program is generally effective in
preventing and detecting criminal conduct. The failure to prevent or
detect the instant offense does not necessarily mean that the program is
not generally effective in preventing and detecting criminal conduct.

Due diligence and the promotion of an organizational culture that encourages
ethical conduct and a commitment to compliance with the law within the
meaning of subsection (a) minimally require the following:

(1 The organization shall establish standards and procedures to prevent and
detect criminal conduct.

) (A) The organization’s governing authority shall be knowledgeable
about the content and operation of the compliance and ethics
program and shall exercise reasonable oversight with respect to
the implementation and effectiveness of the compliance and
ethics program.

(B) High-level personnel of the organization shall ensure that the
organization has an effective compliance and ethics program, as
described in this guideline. Specific individual(s) within high-
level personnel shall be assigned overall responsibility for the
compliance and ethics program.
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4)

)

(6)

©

Specific individual(s) within the organization shall be delegated
day-to-day operational responsibility for the compliance and
ethics program. Individual(s) with operational responsibility
shall report periodically to high-level personnel and, as
appropriate, to the governing authority, or an appropriate
subgroup of the governing authority, on the effectiveness of the
compliance and ethics program. To carry out such operational
responsibility, such individual(s) shall be given adequate
resources, appropriate authority, and direct access to the
governing authority or an appropriate subgroup of the governing
authority.

The organization shall use reasonable efforts not to include within the
substantial authority personnel of the organization any individual whom
the organization knew, or should have known through the exercise of due
diligence, has engaged in illegal activities or other conduct inconsistent
with an effective compliance and ethics program.

(A)

(B)

The organization shall take reasonable steps to communicate
periodically and in a practical manner its standards and
procedures, and other aspects of the compliance and ethics
program, to the individuals referred to in subdivision (B) by
conducting effective training programs and otherwise
disseminating information appropriate to such individuals’
respective roles and responsibilities.

The individuals referred to in subdivision (A) are the members
of the governing authority, high-level personnel, substantial
authority personnel, the organization’s employees, and, as
appropriate, the organization’s agents.

The organization shall take reasonable steps—

(A)

(B)

©

to ensure that the organization’s compliance and ethics program
is followed, including monitoring and auditing to detect criminal
conduct;

to evaluate periodically the effectiveness of the organization’s
compliance and ethics program; and

to have and publicize a system, which may include mechanisms
that allow for anonymity or confidentiality, whereby the
organization’s employees and agents may report or seek
guidance regarding potential or actual criminal conduct without
fear of retaliation.

The organization’s compliance and ethics program shall be promoted and
enforced consistently throughout the organization through (A)
appropriate incentives to perform in accordance with the compliance and
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ethics program; and (B) appropriate disciplinary measures for engaging
in criminal conduct and for failing to take reasonable steps to prevent or
detect criminal conduct.

(7 After criminal conduct has been detected, the organization shall take
reasonable steps to respond appropriately to the criminal conduct and to
prevent further similar criminal conduct, including making any necessary
modifications to the organization’s compliance and ethics program.

(©) Inimplementing subsection (b), the organization shall periodically assess the risk
of criminal conduct and shall take appropriate steps to design, implement, or
modify each requirement set forth in subsection (b) to reduce the risk of criminal
conduct identified through this process.

Commentary
Application Notes:
1. Definitions.—For purposes of this guideline:

"Compliance and ethics program"” means a program designed to prevent and detect criminal
conduct.

"Governing authority" means the (A) the Board of Directors, or (B) if the organization does
not have a Board of Directors, the highest-level governing body of the organization.

"High-level personnel of the organization" and "substantial authority personnel” have the
meaning given those terms in the Commentary to $8A1.2 (Application Instructions -

Organizations).

"Standards and procedures" means standards of conduct and internal controls that are
reasonably capable of reducing the likelihood of criminal conduct.

Factors to Consider in Meeting Requirements of this Guideline.—

(4)  In General—FEach of the requirements set forth in this guideline shall be met by an
organization,; however, in determining what specific actions are necessary to meet those
requirements, factors that shall be considered include: (i) applicable industry practice
or the standards called for by any applicable governmental regulation; (ii) the size of
the organization, and (iii) similar misconduct.

(B)  Applicable Governmental Regulation and Industry Practice.—An organization’s failure
to incorporate and follow applicable industry practice or the standards called for by any
applicable governmental regulation weighs against a finding of an effective compliance
and ethics program.
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(C)  The Size of the Organization.—

(D)

¥

(i)

(iii)

In General.—The formality and scope of actions that an organization shall take
to meet the requirements of this guideline, including the necessary features of the
organization’s standards and procedures, depend on the size of the organization.

Large Organizations.—A large organization generally shall devote more formal
operations and greater resources in meeting the requirements of this guideline
than shall a small organization. As appropriate, a large organization should
encourage small organizations (especially those that have, or seek to have, a
business relationship with the large organization) to implement effective
compliance and ethics programs.

Small Organizations.—In meeting the requirements of this guideline, small
organizations shall demonstrate the same degree of commitment to ethical
conduct and compliance with the law as large organizations. However, a small
organization may meet the requirements of this guideline with less formality and
fewer resources than would be expected of large organizations. In appropriate
circumstances, reliance on existing resources and simple systems can
demonstrate a degree of commitment that, for a large organization, would only
be demonstrated through more formally planned and implemented systems.

Examples of the informality and use of fewer resources with which a small
organization may meet the requirements of this guideline include the following:

(1) the governing authority’s discharge of its responsibility for oversight of the
compliance and ethics program by directly managing the organization’s
compliance and ethics efforts, (Il) training employees through informal staff
meetings, and monitoring through regular "walk-arounds" or continuous
observation while managing the organization, (IIl) using available personnel,

rather than employing separate staff, to carry out the compliance and ethics
program; and (IV) modeling its own compliance and ethics program on existing,
well-regarded compliance and ethics programs and best practices of other
similar organizations.

Recurrence of Similar Misconduct.—Recurrence of similar misconduct creates doubt

regarding whether the organization took reasonable steps to meet the requirements of
this guideline. For purposes of this subdivision, "similar misconduct” has the meaning
given that term in the Commentary to §841.2 (Application Instructions - Organizations).

3. Application of Subsection (b)(2).—High-level personnel and substantial authority personnel

of the organization shall be knowledgeable about the content and operation of the compliance
and ethics program, shall perform their assigned duties consistent with the exercise of due
diligence, and shall promote an organizational culture that encourages ethical conduct and
a commitment to compliance with the law.

If the specific individual(s) assigned overall responsibility for the compliance and ethics
program does not have day-to-day operational responsibility for the program, then the
individual(s) with day-to-day operational responsibility for the program typically should, no
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less than annually, give the governing authority or an appropriate subgroup thereof
information on the implementation and effectiveness of the compliance and ethics program.

4. Application of Subsection (b)(3).—

(4)

(B)

Consistency with Other Law.—Nothing in subsection (b)(3) is intended to require
conduct inconsistent with any Federal, State, or local law, including any law governing
employment or hiring practices.

Implementation.—In implementing subsection (b)(3), the organization shall hire and
promote individuals so as to ensure that all individuals within the high-level personnel
and substantial authority personnel of the organization will perform their assigned
duties in a manner consistent with the exercise of due diligence and the promotion of an
organizational culture that encourages ethical conduct and a commitment to compliance
with the law under subsection (a). With respect to the hiring or promotion of such
individuals, an organization shall consider the relatedness of the individual’s illegal
activities and other misconduct (i.e., other conduct inconsistent with an effective
compliance and ethics program) to the specific responsibilities the individual is
anticipated to be assigned and other factors such as: (i) the recency of the individual’s
illegal activities and other misconduct,; and (ii) whether the individual has engaged in
other such illegal activities and other such misconduct.

5. Application of Subsection (b)(6).—Adequate discipline of individuals responsible for an offense

is a necessary component of enforcement; however, the form of discipline that will be
appropriate will be case specific.

6.  Application of Subsection (c).—To meet the requirements of subsection (c), an organization

shall:

(A)  Assess periodically the risk that criminal conduct will occur, including assessing the

following:
(i) The nature and seriousness of such criminal conduct.

(ii) The likelihood that certain criminal conduct may occur because of the nature of
the organization’s business. lIf, because of the nature of an organization’s
business, there is a substantial risk that certain types of criminal conduct may
occur, the organization shall take reasonable steps to prevent and detect that
type of criminal conduct. For example, an organization that, due to the nature
of its business, employs sales personnel who have flexibility to set prices shall
establish standards and procedures designed to prevent and detect price-fixing.
An organization that, due to the nature of its business, employs sales personnel
who have flexibility to represent the material characteristics of a product shall
establish standards and procedures designed to prevent and detect fraud.

(iii)  The prior history of the organization. The prior history of an organization may
indicate types of criminal conduct that it shall take actions to prevent and detect.
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(B)  Prioritize periodically, as appropriate, the actions taken pursuant to any requirement
set forth in subsection (b), in order to focus on preventing and detecting the criminal
conduct identified under subdivision (A) of this note as most serious, and most likely, to
occur.

(C) Modify, as appropriate, the actions taken pursuant to any requirement set forth in
subsection (b) to reduce the risk of criminal conduct identified under subdivision (A) of
this note as most serious, and most likely, to occur.

Background: This section sets forth the requirements for an effective compliance and ethics
program. This section responds to section 805(a)(2)(5) of the Sarbanes-Oxley Act of 2002, Public
Law 107-204, which directed the Commission to review and amend, as appropriate, the guidelines
and related policy statements to ensure that the guidelines that apply to organizations in this chapter
"are sufficient to deter and punish organizational criminal misconduct."

The requirements set forth in this guideline are intended to achieve reasonable prevention and
detection of criminal conduct for which the organization would be vicariously liable. The prior
diligence of an organization in seeking to prevent and detect criminal conduct has a direct bearing
on the appropriate penalties and probation terms for the organization if it is convicted and sentenced

for a criminal offense.

Historical Note: Effective November 1, 2004 (see Appendix C, amendment 673).
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PART C - FINES

1. DETERMINING THE FINE - CRIMINAL PURPOSE ORGANIZATIONS

§8C1.1.  Determining the Fine - Criminal Purpose Organizations

If, upon consideration of the nature and circumstances of the offense and the history and
characteristics of the organization, the court determines that the organization operated
primarily for a criminal purpose or primarily by criminal means, the fine shall be set at
an amount (subject to the statutory maximum) sufficient to divest the organization of all
its net assets. When this section applies, Subpart 2 (Determining the Fine - Other
Organizations) and §8C3.4 (Fines Paid by Owners of Closely Held Organizations) do

not apply.
Commentary
Application Note:
1. "Net assets," as used in this section, means the assets remaining after payment of all legitimate

claims against assets by known innocent bona fide creditors.

Background: This guideline addresses the case in which the court, based upon an examination of
the nature and circumstances of the offense and the history and characteristics of the organization,

determines that the organization was operated primarily for a criminal purpose (e.g., a front for a

scheme that was designed to commit fraud,; an organization established to participate in the illegal
manufacture, importation, or distribution of a controlled substance) or operated primarily by
criminal means (e.g., a hazardous waste disposal business that had no legitimate means of
disposing of hazardous waste). In such a case, the fine shall be set at an amount sufficient to remove

all of the organization’s net assets. If the extent of the assets of the organization is unknown, the

maximum fine authorized by statute should be imposed, absent innocent bona fide creditors.

Historical Note: Effective November 1, 1991 (see Appendix C, amendment 422).

* ok ok ok 3k

2.  DETERMINING THE FINE - OTHER ORGANIZATIONS

§8C2.1.  Applicability of Fine Guidelines

The provisions of §§8C2.2 through 8C2.9 apply to each count for which the applicable
guideline offense level is determined under:
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(a)  §§2Bl.1,2B1.4,2B2.3,2B4.1, 2B5.3, 2B6.1;
§§2C1.1,2C1.2, 2C1.6;
§§2D1.7, 2D3.1, 2D3.2;
§§2E3.1, 2E4.1, 2E5.1, 2E5.3;
§2G3.1;
§§2K1.1, 2K2.1;
§2L1.1;
§2N3.1;
§2R1.1;
§§2S1.1, 2S1.3;
§§2T1.1,2T1.4, 2T1.6,2T1.7, 2T1.8, 2T1.9, 2T2.1, 2T2.2, 2T3.1; or

(b) §§2E1.1,2X1.1,2X2.1,2X3.1,2X4.1, with respect to cases in which the offense
level for the underlying offense is determined under one of the guideline sections
listed in subsection (a) above.

Commentary
Application Notes:
1. If'the Chapter Two offense guideline for a count is listed in subsection (a) or (b) above, and

the applicable guideline results in the determination of the offense level by use of one of the
listed guidelines, apply the provisions of $§§8C2.2 through 8C2.9 to that count. For example,
$$8C2.2 through 8C2.9 apply to an offense under §2K2.1 (an offense guideline listed in
subsection (a)), unless the cross reference in that guideline requires the offense level to be
determined under an offense guideline section not listed in subsection (a).

If the Chapter Two offense guideline for a count is not listed in subsection (a) or (b) above, but
the applicable guideline results in the determination of the offense level by use of a listed
guideline, apply the provisions of $§§8C2.2 through 8C2.9 to that count. For example, where
the conduct set forth in a count of conviction ordinarily referenced to §2N2.1 (an offense
guideline not listed in subsection (a)) establishes §2B1.1 (Theft, Property Destruction, and
Fraud) as the applicable offense guideline (an offense guideline listed in subsection (a)),
$$8C2.2 through 8C2.9 would apply because the actual offense level is determined under
$2B1.1 (Theft, Property Destruction, and Fraud).

Background: The fine guidelines of this subpart apply only to offenses covered by the guideline
sections set forth in subsection (a) above. For example, the provisions of §§8C2.2 through 8C2.9
do not apply to counts for which the applicable guideline offense level is determined under Chapter
Two, Part Q (Offenses Involving the Environment). For such cases, $§8C2.10 (Determining the Fine

for Other Counts) is applicable.

Historical Note: Effective November 1, 1991 (see Appendix C, amendment 422). Amended effective November 1, 1992 (see Appendix
C, amendment 453); November 1, 1993 (see Appendix C, amendment 496); November 1, 2001 (see Appendix C, amendments 617, 619,
and 634); November 1, 2005 (see Appendix C, amendment 679).
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§8C2.2.  Preliminary Determination of Inability to Pay Fine

(a) Where it is readily ascertainable that the organization cannot and is not likely to
become able (even on an installment schedule) to pay restitution required under
§8B1.1 (Restitution - Organizations), a determination of the guideline fine range
is unnecessary because, pursuant to §8C3.3(a), no fine would be imposed.

(b) Where it is readily ascertainable through a preliminary determination of the
minimum of the guideline fine range (see §§8C2.3 through 8C2.7) that the
organization cannot and is not likely to become able (even on an installment
schedule) to pay such minimum guideline fine, a further determination of the
guideline fine range is unnecessary. Instead, the court may use the preliminary
determination and impose the fine that would result from the application of
§8C3.3 (Reduction of Fine Based on Inability to Pay).

Commentary

Application Notes:

1. In a case of a determination under subsection (a), a statement that "the guideline fine range
was not determined because it is readily ascertainable that the defendant cannot and is not
likely to become able to pay restitution" is recommended.

2. Inacase of a determination under subsection (b), a statement that "no precise determination
of the guideline fine range is required because it is readily ascertainable that the defendant
cannot and is not likely to become able to pay the minimum of the guideline fine range" is
recommended.

Background: Many organizational defendants lack the ability to pay restitution. In addition, many
organizational defendants who may be able to pay restitution lack the ability to pay the minimum
fine called for by §8C2.7(a). In such cases, a complete determination of the guideline fine range may
be a needless exercise. This section provides for an abbreviated determination of the guideline fine
range that can be applied where it is readily ascertainable that the fine within the guideline fine
range determined under §8C2.7 (Guideline Fine Range - Organizations) would be reduced under
$8C3.3 (Reduction of Fine Based on Inability to Pay).

Historical Note: Effective November 1, 1991 (see Appendix C, amendment 422).

§8C2.3.  Offense Level
(a) For each count covered by §8C2.1 (Applicability of Fine Guidelines), use the
applicable Chapter Two guideline to determine the base offense level and apply,

in the order listed, any appropriate adjustments contained in that guideline.

(b) Where there is more than one such count, apply Chapter Three, Part D (Multiple
Counts) to determine the combined offense level.
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Commentary
Application Notes:

1. In determining the offense level under this section, "defendant,”" as used in Chapter Two,
includes any agent of the organization for whose conduct the organization is criminally
responsible.

2. In determining the offense level under this section, apply the provisions of §§1B1.2 through
1B1.8. Do not apply the adjustments in Chapter Three, Parts A (Victim-Related Adjustments),
B (Role in the Offense), C (Obstruction), and E (Acceptance of Responsibility).

Historical Note: Effective November 1, 1991 (see Appendix C, amendment 422).

§8C2.4. Base Fine
(a) The base fine is the greatest of:

(D) the amount from the table in subsection (d) below corresponding to the
offense level determined under §8C2.3 (Offense Level); or

2) the pecuniary gain to the organization from the offense; or

3) the pecuniary loss from the offense caused by the organization, to the
extent the loss was caused intentionally, knowingly, or recklessly.

(b) Provided, that if the applicable offense guideline in Chapter Two includes a
special instruction for organizational fines, that special instruction shall be
applied, as appropriate.

(©) Provided, further, that to the extent the calculation of either pecuniary gain or
pecuniary loss would unduly complicate or prolong the sentencing process, that
amount, i.e., gain or loss as appropriate, shall not be used for the determination
of the base fine.

(d) Offense Level Fine Table
Offense Level Amount
6 or less $5,000
7 $7,500
8 $10,000
9 $15,000
10 $20,000
11 $30,000
12 $40,000
13 $60,000
14 $85,000
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15 $125,000

16 $175,000

17 $250,000

18 $350,000

19 $500,000
20 $650,000

21 $910,000
22 $1,200,000
23 $1,600,000
24 $2,100,000
25 $2,800,000
26 $3,700,000
27 $4,800,000
28 $6,300,000
29 $8,100,000
30 $10,500,000
31 $13,500,000
32 $17,500,000
33 $22,000,000
34 $28,500,000
35 $36,000,000
36 $45,500,000
37 $57,500,000
38 or more $72,500,000.

Commentary
Application Notes:
1. "Pecuniary gain," "pecuniary loss," and "offense" are defined in the Commentary to §841.2

(Application Instructions - Organizations). Note that subsections (a)(2) and (a)(3) contain
certain limitations as to the use of pecuniary gain and pecuniary loss in determining the base
fine. Under subsection (a)(2), the pecuniary gain used to determine the base fine is the
pecuniary gain to the organization from the offense. Under subsection (a)(3), the pecuniary
loss used to determine the base fine is the pecuniary loss from the offense caused by the
organization, to the extent that such loss was caused intentionally, knowingly, or recklessly.

Under 18 U.S.C. § 3571(d), the court is not required to calculate pecuniary loss or pecuniary
gain to the extent that determination of loss or gain would unduly complicate or prolong the
sentencing process. Nevertheless, the court may need to approximate loss in order to calculate
offense levels under Chapter Two. See Commentary to §2B1.1 (Theft, Property Destruction,
and Fraud). If loss is approximated for purposes of determining the applicable offense level,
the court should use that approximation as the starting point for calculating pecuniary loss
under this section.
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3. In a case of an attempted offense or a conspiracy to commit an offense, pecuniary loss and
pecuniary gain are to be determined in accordance with the principles stated in §2X1.1
(Attempt, Solicitation, or Conspiracy).

4. Ina caseinvolving multiple participants (i.e., multiple organizations, or the organization and
individual(s) unassociated with the organization), the applicable offense level is to be
determined without regard to apportionment of the gain from or loss caused by the offense.
See §1B1.3 (Relevant Conduct). However, if the base fine is determined under subsections
(a)(2) or (a)(3), the court may, as appropriate, apportion gain or loss considering the
defendant’s relative culpability and other pertinent factors. Note also thatunder $2R1.1(d)(1),
the volume of commerce, which is used in determining a proxy for loss under §8C2.4(a)(3), is
limited to the volume of commerce attributable to the defendant.

5. Special instructions regarding the determination of the base fine are contained in §§2B4.1
(Bribery in Procurement of Bank Loan and Other Commercial Bribery); 2CI1.1 (Offering,
Giving, Soliciting, or Receiving a Bribe; Extortion Under Color of Official Right; Fraud
Involving the Deprivation of the Intangible Right to Honest Services of Public Officials;
Conspiracy to Defraud by Interference with Governmental Functions); 2CI1.2 (Offering,
Giving, Soliciting, or Receiving a Gratuity); 2E5.1 (Offering, Accepting, or Soliciting a Bribe
or Gratuity Affecting the Operation of an Employee Welfare or Pension Benefit Plan,
Prohibited Payments or Lending of Money by Employer or Agent to Employees,
Representatives, or Labor Organizations), and 2R1.1 (Bid-Rigging, Price-Fixing or Market-
Allocation Agreements Among Competitors).

Background: Under this section, the base fine is determined in one of three ways: (1) by the amount,
based on the offense level, from the table in subsection (d); (2) by the pecuniary gain to the
organization from the offense; and (3) by the pecuniary loss caused by the organization, to the extent
that such loss was caused intentionally, knowingly, or recklessly. In certain cases, special
instructions for determining the loss or offense level amount apply. As a general rule, the base fine
measures the seriousness of the offense. The determinants of the base fine are selected so that, in
conjunction with the multipliers derived from the culpability score in §8C2.5 (Culpability Score),
they will result in guideline fine ranges appropriate to deter organizational criminal conduct and
to provide incentives for organizations to maintain internal mechanisms for preventing, detecting,
and reporting criminal conduct. In order to deter organizations from seeking to obtain financial
reward through criminal conduct, this section provides that, when greatest, pecuniary gain to the
organization is used to determine the base fine. In order to ensure that organizations will seek to
prevent losses intentionally, knowingly, or recklessly caused by their agents, this section provides
that, when greatest, pecuniary loss is used to determine the base fine in such circumstances. Chapter
Two provides special instructions for fines that include specific rules for determining the base fine
in connection with certain types of offenses in which the calculation of loss or gain is difficult, e.g.,
price-fixing. For these offenses, the special instructions tailor the base fine to circumstances that
occur in connection with such offenses and that generally relate to the magnitude of loss or gain
resulting from such offenses.

Historical Note: Effective November 1, 1991 (see Appendix C, amendment 422). Amended effective November 1, 1993 (see Appendix
C, amendment 496); November 1, 1995 (see Appendix C, amendment 534); November 1, 2001 (see Appendix C, amendment 634);
November 1, 2004 (see Appendix C, amendments 666 and 673).
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§8C2.5. Culpability Score

(a) Start with 5 points and apply subsections (b) through (g) below.

(b) Involvement in or Tolerance of Criminal Activity

If more than one applies, use the greatest:

(1)  If--

(A)

(B)

the organization had 5,000 or more employees and

(1)

(i)

an individual within high-level personnel of the
organization participated in, condoned, or was willfully
ignorant of the offense; or

tolerance of the offense by substantial authority
personnel was pervasive throughout the organization; or

the unit of the organization within which the offense was
committed had 5,000 or more employees and

(1)

(i)

an individual within high-level personnel of the unit
participated in, condoned, or was willfully ignorant of
the offense; or

tolerance of the offense by substantial authority
personnel was pervasive throughout such unit,

add 5 points; or

Q) If--

(A)

(B)

the organization had 1,000 or more employees and

(1)

(i)

an individual within high-level personnel of the
organization participated in, condoned, or was willfully
ignorant of the offense; or

tolerance of the offense by substantial authority
personnel was pervasive throughout the organization; or

the unit of the organization within which the offense was
committed had 1,000 or more employees and

(1)

an individual within high-level personnel of the unit
participated in, condoned, or was willfully ignorant of
the offense; or
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(©)

(i1))  tolerance of the offense by substantial authority
personnel was pervasive throughout such unit,

add 4 points; or

3) If --
(A) the organization had 200 or more employees and
1) an individual within high-level personnel of the
organization participated in, condoned, or was willfully
ignorant of the offense; or
(i1))  tolerance of the offense by substantial authority
personnel was pervasive throughout the organization; or
(B) the unit of the organization within which the offense was
committed had 200 or more employees and
1) an individual within high-level personnel of the unit
participated in, condoned, or was willfully ignorant of
the offense; or
(i1))  tolerance of the offense by substantial authority
personnel was pervasive throughout such unit,
add 3 points; or
4) If the organization had 50 or more employees and an individual within
substantial authority personnel participated in, condoned, or was willfully
ignorant of the offense, add 2 points; or
®)] If the organization had 10 or more employees and an individual within
substantial authority personnel participated in, condoned, or was
willfully ignorant of the offense, add 1 point.
Prior History

If more than one applies, use the greater:

(1)

2)

If the organization (or separately managed line of business) committed
any part of the instant offense less than 10 years after (A) a criminal
adjudication based on similar misconduct; or (B) civil or administrative
adjudication(s) based on two or more separate instances of similar
misconduct, add 1 point; or

If the organization (or separately managed line of business) committed

any part of the instant offense less than 5 years after (A) a criminal
adjudication based on similar misconduct; or (B) civil or administrative
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(d)

(e)

)

adjudication(s) based on two or more separate instances of similar
misconduct, add 2 points.

Violation of an Order

If more than one applies, use the greater:

(1)

2)

(A) If the commission of the instant offense violated a judicial order or
injunction, other than a violation of a condition of probation; or (B) if the
organization (or separately managed line of business) violated a condition
of probation by engaging in similar misconduct, i.e., misconduct similar
to that for which it was placed on probation, add 2 points; or

Ifthe commission of the instant offense violated a condition of probation,
add 1 point.

Obstruction of Justice

If the organization willfully obstructed or impeded, attempted to obstruct or
impede, or aided, abetted, or encouraged obstruction of justice during the
investigation, prosecution, or sentencing of the instant offense, or, with
knowledge thereof, failed to take reasonable steps to prevent such obstruction or
impedance or attempted obstruction or impedance, add 3 points.

Effective Compliance and Ethics Program

(1

2)

)

If the offense occurred even though the organization had in place at the
time of the offense an effective compliance and ethics program, as
provided in §8B2.1 (Effective Compliance and Ethics Program), subtract
3 points.

Subsection (f)(1) shall not apply if, after becoming aware of an offense,
the organization unreasonably delayed reporting the offense to
appropriate governmental authorities.

(A) Except as provided in subdivision (B), subsection (f)(1) shall not
apply if an individual within high-level personnel of the
organization, a person within high-level personnel of the unit of
the organization within which the offense was committed where
the unit had 200 or more employees, or an individual described
in §8B2.1(b)(2)(B) or (C), participated in, condoned, or was
willfully ignorant of the offense.

(B) There is a rebuttable presumption, for purposes of subsection
(f)(1), that the organization did not have an effective compliance

and ethics program if an individual—

1) within high-level personnel of a small organization; or
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(i1)  within substantial authority personnel, but not within
high-level personnel, of any organization,

participated in, condoned, or was willfully ignorant of, the
offense.

(2) Self-Reporting, Cooperation, and Acceptance of Responsibility

If more than one applies, use the greatest:

(D) If the organization (A) prior to an imminent threat of disclosure or
government investigation; and (B) within a reasonably prompt time after
becoming aware of the offense, reported the offense to appropriate
governmental authorities, fully cooperated in the investigation, and
clearly demonstrated recognition and affirmative acceptance of
responsibility for its criminal conduct, subtract 5 points; or

2) If the organization fully cooperated in the investigation and clearly
demonstrated recognition and affirmative acceptance of responsibility for
its criminal conduct, subtract 2 points; or

3) If the organization clearly demonstrated recognition and affirmative
acceptance of responsibility for its criminal conduct, subtract 1 point.

Commentary
Application Notes:
1. Definitions.—For purposes of this guideline, "condoned", "prior criminal adjudication”,

"similar misconduct"”, "substantial authority personnel”, and "willfully ignorant of the offense"
have the meaning given those terms in Application Note 3 of the Commentary to §8A41.2
(Application Instructions - Organizations).

"Small Organization", for purposes of subsection (f)(3), means an organization that, at the time
of the instant offense, had fewer than 200 employees.

For purposes of subsection (b), "unit of the organization" means any reasonably distinct
operational component of the organization. For example, a large organization may have
several large units such as divisions or subsidiaries, as well as many smaller units such as
specialized manufacturing, marketing, or accounting operations within these larger units. For
purposes of this definition, all of these types of units are encompassed within the term "unit of
the organization."

"High-level personnel of the organization" is defined in the Commentary to $§8A1.2
(Application Instructions - Organizations). With respect to a unit with 200 or more employees,
"high-level personnel of a unit of the organization” means agents within the unit who set the
policy for or control that unit. For example, if the managing agent of a unit with 200
employees participated in an offense, three points would be added under subsection (b)(3), if
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that organization had 1,000 employees and the managing agent of the unit with 200 employees
were also within high-level personnel of the organization in its entirety, four points (rather
than three) would be added under subsection (b)(2).

4. Pervasiveness under subsection (b) will be case specific and depend on the number, and degree
of responsibility, of individuals within substantial authority personnel who participated in,
condoned, or were willfully ignorant of the offense. Fewer individuals need to be involved for
a finding of pervasiveness if those individuals exercised a relatively high degree of authority.
Pervasiveness can occur either within an organization as a whole or within a unit of an
organization. For example, if an offense were committed in an organization with 1,000
employees but the tolerance of the offense was pervasive only within a unit of the organization
with 200 employees (and no high-level personnel of the organization participated in,
condoned, or was willfully ignorant of the offense), three points would be added under
subsection (b)(3). If, in the same organization, tolerance of the offense was pervasive
throughout the organization as a whole, or an individual within high-level personnel of the
organization participated in the offense, four points (rather than three) would be added under
subsection (b)(2).

5. A "separately managed line of business," as used in subsections (c) and (d), is a subpart of a
for-profit organization that has its own management, has a high degree of autonomy from
higher managerial authority, and maintains its own separate books of account. Corporate
subsidiaries and divisions frequently are separately managed lines of business. Under
subsection (c), in determining the prior history of an organization with separately managed
lines of business, only the prior conduct or criminal record of the separately managed line of
business involved in the instant offense is to be used. Under subsection (d), in the context of
an organization with separately managed lines of business, in making the determination
whether a violation of a condition of probation involved engaging in similar misconduct, only
the prior misconduct of the separately managed line of business involved in the instant offense
is to be considered.

6.  Under subsection (c), in determining the prior history of an organization or separately
managed line of business, the conduct of the underlying economic entity shall be considered
without regard to its legal structure or ownership. For example, if two companies merged and
became separate divisions and separately managed lines of business within the merged
company, each division would retain the prior history of its predecessor company. If a
company reorganized and became a new legal entity, the new company would retain the prior
history of the predecessor company. In contrast, if one company purchased the physical assets
but not the ongoing business of another company, the prior history of the company selling the
physical assets would not be transferred to the company purchasing the assets. However, if
an organization is acquired by another organization in response to solicitations by appropriate
federal government officials, the prior history of the acquired organization shall not be
attributed to the acquiring organization.

7. Undersubsections (c)(1)(B) and (c)(2)(B), the civil or administrative adjudication(s) must have
occurred within the specified period (ten or five years) of the instant offense.

8. Adjust the culpability score for the factors listed in subsection (e) whether or not the offense
guideline incorporates that factor, or that factor is inherent in the offense.
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10.

11.

12.

13.

14.

Subsection (e) applies where the obstruction is committed on behalf of the organization; it does
not apply where an individual or individuals have attempted to conceal their misconduct from
the organization. The Commentary to §3CI1.1 (Obstructing or Impeding the Administration
of Justice) provides guidance regarding the types of conduct that constitute obstruction.

Subsection (f)(2) contemplates that the organization will be allowed a reasonable period of
time to conduct an internal investigation. In addition, no reporting is required by subsection
(H(2) if the organization reasonably concluded, based on the information then available, that
no offense had been committed.

"Appropriate governmental authorities,” as used in subsections (f) and (g)(1), means the
federal or state law enforcement, regulatory, or program officials having jurisdiction over such
matter. To qualify for a reduction under subsection (g)(1), the report to appropriate
governmental authorities must be made under the direction of the organization.

To qualify for a reduction under subsection (g)(1) or (g2)(2), cooperation must be both timely
and thorough. To be timely, the cooperation must begin essentially at the same time as the
organization is officially notified of a criminal investigation. To be thorough, the cooperation
should include the disclosure of all pertinent information known by the organization. A prime
test of whether the organization has disclosed all pertinent information is whether the
information is sufficient for law enforcement personnel to identify the nature and extent of the
offense and the individual(s) responsible for the criminal conduct. However, the cooperation
to be measured is the cooperation of the organization itself, not the cooperation of individuals
within the organization. lIf, because of the lack of cooperation of particular individual(s),
neither the organization nor law enforcement personnel are able to identify the culpable
individual(s) within the organization despite the organization’s efforts to cooperate fully, the
organization may still be given credit for full cooperation.

Entry of a plea of guilty prior to the commencement of trial combined with truthful admission
of involvement in the offense and related conduct ordinarily will constitute significant evidence
of affirmative acceptance of responsibility under subsection (g), unless outweighed by conduct
of the organization that is inconsistent with such acceptance of responsibility. This adjustment
is not intended to apply to an organization that puts the government to its burden of proof at
trial by denying the essential factual elements of guilt, is convicted, and only then admits guilt
and expresses remorse. Conviction by trial, however, does not automatically preclude an
organization from consideration for such a reduction. In rare situations, an organization may
clearly demonstrate an acceptance of responsibility for its criminal conduct even though it
exercises its constitutional right to a trial. This may occur, for example, where an organization
goes to trial to assert and preserve issues that do not relate to factual guilt (e.g., to make a
constitutional challenge to a statute or a challenge to the applicability of a statute to its
conduct). In each such instance, however, a determination that an organization has accepted
responsibility will be based primarily upon pretrial statements and conduct.

In making a determination with respect to subsection (g), the court may determine that the
chief executive officer or highest ranking employee of an organization should appear at
sentencing in order to signify that the organization has clearly demonstrated recognition and
affirmative acceptance of responsibility.
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Background: The increased culpability scores under subsection (b) are based on three interrelated
principles. First, an organization is more culpable when individuals who manage the organization
or who have substantial discretion in acting for the organization participate in, condone, or are
willfully ignorant of criminal conduct. Second, as organizations become larger and their
managements become more professional, participation in, condonation of, or willful ignorance of
criminal conduct by such management is increasingly a breach of trust or abuse of position. Third,
as organizations increase in size, the risk of criminal conduct beyond that reflected in the instant
offense also increases whenever management’s tolerance of that offense is pervasive. Because of
the continuum of sizes of organizations and professionalization of management, subsection (b)
gradually increases the culpability score based upon the size of the organization and the level and
extent of the substantial authority personnel involvement.

Historical Note: Effective November 1, 1991 (see Appendix C, amendment 422). Amended effective November 1, 2004 (see Appendix
C, amendment 673); November 1, 2006 (see Appendix C, amendment 695).

§8C2.6. Minimum and Maximum Multipliers

Using the culpability score from §8C2.5 (Culpability Score) and applying any applicable
special instruction for fines in Chapter Two, determine the applicable minimum and
maximum fine multipliers from the table below.

Culpability Minimum Maximum
Score Multiplier Multiplier

10 or more 2.00 4.00

9 1.80 3.60

8 1.60 3.20

7 1.40 2.80

6 1.20 2.40

5 1.00 2.00

4 0.80 1.60

3 0.60 1.20

2 0.40 0.80

1 0.20 0.40

0 or less 0.05 0.20.

Commentary

Application Note:

1. A special instruction for fines in §2R1.1 (Bid-Rigging, Price-Fixing or Market-Allocation
Agreements Among Competitors) sets a floor for minimum and maximum multipliers in cases
covered by that guideline.

Historical Note: Effective November 1, 1991 (see Appendix C, amendment 422).
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§8C2.7.  Guideline Fine Range - Organizations

(a) The minimum of the guideline fine range is determined by multiplying the base
fine determined under §8C2.4 (Base Fine) by the applicable minimum multiplier
determined under §8C2.6 (Minimum and Maximum Multipliers).

(b) The maximum of the guideline fine range is determined by multiplying the base
fine determined under §8C2.4 (Base Fine) by the applicable maximum multiplier
determined under §8C2.6 (Minimum and Maximum Multipliers).

Historical Note: Effective November 1, 1991 (see Appendix C, amendment 422).

§8C2.8. Determining the Fine Within the Range (Policy Statement)

(a) In determining the amount of the fine within the applicable guideline range, the
court should consider:

(1

2)

)

4)
)
(6)

(7

()

©)

(10)
(11)

the need for the sentence to reflect the seriousness of the offense,
promote respect for the law, provide just punishment, afford adequate
deterrence, and protect the public from further crimes of the organization;

the organization’s role in the offense;

any collateral consequences of conviction, including civil obligations
arising from the organization’s conduct;

any nonpecuniary loss caused or threatened by the offense;

whether the offense involved a vulnerable victim;

any prior criminal record of an individual within high-level personnel of
the organization or high-level personnel of a unit of the organization who
participated in, condoned, or was willfully ignorant of the criminal

conduct;

any prior civil or criminal misconduct by the organization other than that
counted under §8C2.5(¢c);

any culpability score under §8C2.5 (Culpability Score) higher than 10 or
lower than 0;

partial but incomplete satisfaction of the conditions for one or more of
the mitigating or aggravating factors set forth in §8C2.5 (Culpability
Score);

any factor listed in 18 U.S.C. § 3572(a); and

whether the organization failed to have, at the time of the instant offense,
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an effective compliance and ethics program within the meaning of
§8B2.1 (Effective Compliance and Ethics Program).

(b) In addition, the court may consider the relative importance of any factor used to
determine the range, including the pecuniary loss caused by the offense, the
pecuniary gain from the offense, any specific offense characteristic used to
determine the offense level, and any aggravating or mitigating factor used to
determine the culpability score.

Commentary

Application Notes:

1. Subsection (a)(2) provides that the court, in setting the fine within the guideline fine range,
should consider the organization’s role in the offense. This consideration is particularly
appropriate if the guideline fine range does not take the organization’s role in the offense into
account. For example, the guideline fine range in an antitrust case does not take into
consideration whether the organization was an organizer or leader of the conspiracy. A higher
fine within the guideline fine range ordinarily will be appropriate for an organization that
takes a leading role in such an offense.

2. Subsection (a)(3) provides that the court, in setting the fine within the guideline fine range,
should consider any collateral consequences of conviction, including civil obligations arising
from the organization’s conduct. As a general rule, collateral consequences that merely make
victims whole provide no basis for reducing the fine within the guideline range. If criminal
and civil sanctions are unlikely to make victims whole, this may provide a basis for a higher
fine within the guideline fine range. If punitive collateral sanctions have been or will be
imposed on the organization, this may provide a basis for a lower fine within the guideline fine
range.

3. Subsection (a)(4) provides that the court, in setting the fine within the guideline fine range,
should consider any nonpecuniary loss caused or threatened by the offense. To the extent that
nonpecuniary loss caused or threatened (e.g., loss of or threat to human life; psychological
injury; threat to national security) by the offense is not adequately considered in setting the
guideline fine range, this factor provides a basis for a higher fine within the range. This factor
is more likely to be applicable where the guideline fine range is determined by pecuniary loss
or gain, rather than by offense level, because the Chapter Two offense levels frequently take
actual or threatened nonpecuniary loss into account.

4. Subsection (a)(6) provides that the court, in setting the fine within the guideline fine range,
should consider any prior criminal record of an individual within high-level personnel of the
organization or within high-level personnel of a unit of the organization. Since an individual
within high-level personnel either exercises substantial control over the organization or a unit
of the organization or has a substantial role in the making of policy within the organization
or a unit of the organization, any prior criminal misconduct of such an individual may be
relevant to the determination of the appropriate fine for the organization.

5. Subsection (a)(7) provides that the court, in setting the fine within the guideline fine range,
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should consider any prior civil or criminal misconduct by the organization other than that
counted under §8C2.5(c). The civil and criminal misconduct counted under $§8C2.5(c)
increases the guideline fine range. Civil or criminal misconduct other than that counted under
$8C2.5(c) may provide a basis for a higher fine within the range. In a case involving a pattern
of illegality, an upward departure may be warranted.

6.  Subsection (a)(8) provides that the court, in setting the fine within the guideline fine range,
should consider any culpability score higher than ten or lower than zero. As the culpability
score increases above ten, this may provide a basis for a higher fine within the range.
Similarly, as the culpability score decreases below zero, this may provide a basis for a lower
fine within the range.

7. Under subsection (b), the court, in determining the fine within the range, may consider any
factor that it considered in determining the range. This allows for courts to differentiate
between cases that have the same offense level but differ in seriousness (e.g., two fraud cases
at offense level 12, one resulting in a loss of $21,000, the other $40,000). Similarly, this allows
for courts to differentiate between two cases that have the same aggravating factors, but in
which those factors vary in their intensity (e.g., two cases with upward adjustments to the
culpability score under §8C2.5(c)(2) (prior criminal adjudications within 5 years of the
commencement of the instant offense, one involving a single conviction, the other involving two
or more convictions).

Background: Subsection (a) includes factors that the court is required to consider under 18 U.S.C.
$$ 3553(a) and 3572(a) as well as additional factors that the Commission has determined may be
relevant in a particular case. A number of factors required for consideration under 18 U.S.C.
$3572(a) (e.g., pecuniary loss, the size of the organization) are used under the fine guidelines in this
subpart to determine the fine range, and therefore are not specifically set out again in subsection
(a) of this guideline. In unusual cases, factors listed in this section may provide a basis for
departure.

Historical Note: Effective November 1, 1991 (see Appendix C, amendment 422). Amended effective November 1, 2004 (see Appendix
C, amendment 673).

§8C2.9. Disgorgement

The court shall add to the fine determined under §8C2.8 (Determining the Fine Within
the Range) any gain to the organization from the offense that has not and will not be paid
as restitution or by way of other remedial measures.

Commentary
Application Note:
1. This section is designed to ensure that the amount of any gain that has not and will not be

taken from the organization for remedial purposes will be added to the fine. This section
typically will apply in cases in which the organization has received gain from an offense but
restitution or remedial efforts will not be required because the offense did not result in harm
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to identifiable victims, e.g., money laundering, obscenity, and regulatory reporting offenses.
Money spent or to be spent to remedy the adverse effects of the offense, e.g., the cost to retrofit
defective products, should be considered as disgorged gain. If the cost of remedial efforts
made or to be made by the organization equals or exceeds the gain from the offense, this
section will not apply.

Historical Note: Effective November 1, 1991 (see Appendix C, amendment 422).

§8C2.10. Determining the Fine for Other Counts

For any count or counts not covered under §8C2.1 (Applicability of Fine Guidelines),
the court should determine an appropriate fine by applying the provisions of 18 U.S.C.
§§ 3553 and 3572. The court should determine the appropriate fine amount, if any, to
be imposed in addition to any fine determined under §8C2.8 (Determining the Fine
Within the Range) and §8C2.9 (Disgorgement).

Commentary

Background: The Commission has not promulgated guidelines governing the setting of fines for
counts not covered by §8C2.1 (Applicability of Fine Guidelines). For such counts, the court should
determine the appropriate fine based on the general statutory provisions governing sentencing. In
cases that have a count or counts not covered by the guidelines in addition to a count or counts
covered by the guidelines, the court shall apply the fine guidelines for the count(s) covered by the
guidelines, and add any additional amount to the fine, as appropriate, for the count(s) not covered
by the guidelines.

Historical Note: Effective November 1, 1991 (see Appendix C, amendment 422).

* ok ok ok 3k

3. IMPLEMENTING THE SENTENCE OF A FINE

§8C3.1. Imposing a Fine

(a) Except to the extent restricted by the maximum fine authorized by statute or any
minimum fine required by statute, the fine or fine range shall be that determined
under §8C1.1 (Determining the Fine - Criminal Purpose Organizations); §8C2.7
(Guideline Fine Range - Organizations) and §8C2.9 (Disgorgement); or §8C2.10
(Determining the Fine for Other Counts), as appropriate.

(b) Where the minimum guideline fine is greater than the maximum fine authorized
by statute, the maximum fine authorized by statute shall be the guideline fine.
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(©) Where the maximum guideline fine is less than a minimum fine required by
statute, the minimum fine required by statute shall be the guideline fine.

Commentary

Background: This section sets forth the interaction of the fines or fine ranges determined under this
chapter with the maximum fine authorized by statute and any minimum fine required by statute for
the count or counts of conviction. The general statutory provisions governing a sentence of a fine
are set forthin 18 U.S.C. § 3571.

When the organization is convicted of multiple counts, the maximum fine authorized by statute
may increase. For example, in the case of an organization convicted of three felony counts related
to a $200,000 fraud, the maximum fine authorized by statute will be 3500,000 on each count, for an
aggregate maximum authorized fine of $1,500,000.

Historical Note: Effective November 1, 1991 (see Appendix C, amendment 422).

§8C3.2. Payment of the Fine - Organizations

(a) If the defendant operated primarily for a criminal purpose or primarily by
criminal means, immediate payment of the fine shall be required.

(b) In any other case, immediate payment of the fine shall be required unless the
court finds that the organization is financially unable to make immediate
payment or that such payment would pose an undue burden on the organization.
If the court permits other than immediate payment, it shall require full payment
at the earliest possible date, either by requiring payment on a date certain or by
establishing an installment schedule.

Commentary

Application Note:

1. When the court permits other than immediate payment, the period provided for payment shall
in no event exceed five years. 18 U.S.C. § 3572(d).

Historical Note: Effective November 1, 1991 (see Appendix C, amendment 422).

§8C3.3. Reduction of Fine Based on Inability to Pay

(a) The court shall reduce the fine below that otherwise required by §8C1.1
(Determining the Fine - Criminal Purpose Organizations), or §8C2.7 (Guideline
Fine Range - Organizations) and §8C2.9 (Disgorgement), to the extent that
imposition of such fine would impair its ability to make restitution to victims.

-526 -



November 1, 2009 GUIDELINES MANUAL §8C3.4

(b) The court may impose a fine below that otherwise required by §8C2.7 (Guideline
Fine Range - Organizations) and §8C2.9 (Disgorgement) if the court finds that
the organization is not able and, even with the use of a reasonable installment
schedule, is not likely to become able to pay the minimum fine required by
§8C2.7 (Guideline Fine Range - Organizations) and §8C2.9 (Disgorgement).

Provided, that the reduction under this subsection shall not be more than

necessary to avoid substantially jeopardizing the continued viability of the
organization.

Commentary

Application Note:

1. For purposes of this section, an organization is not able to pay the minimum fine if, even with
an installment schedule under §8C3.2 (Payment of the Fine - Organizations), the payment of
that fine would substantially jeopardize the continued existence of the organization.

Background: Subsection (a) carries out the requirement in 18 U.S.C. § 3572(b) that the court
impose a fine or other monetary penalty only to the extent that such fine or penalty will not impair
the ability of the organization to make restitution for the offense; however, this section does not
authorize a criminal purpose organization to remain in business in order to pay restitution.

Historical Note: Effective November 1, 1991 (see Appendix C, amendment 422).

§8C3.4.  Fines Paid by Owners of Closely Held Organizations

The court may offset the fine imposed upon a closely held organization when one or
more individuals, each of whom owns at least a 5 percent interest in the organization,
has been fined in a federal criminal proceeding for the same offense conduct for which
the organization is being sentenced. The amount of such offset shall not exceed the
amount resulting from multiplying the total fines imposed on those individuals by those
individuals’ total percentage interest in the organization.

Commentary

Application Notes:

1. For purposes of this section, an organization is closely held, regardless of its size, when
relatively few individuals own it. In order for an organization to be closely held, ownership
and management need not completely overlap.

2. This section does not apply to a fine imposed upon an individual that arises out of offense
conduct different from that for which the organization is being sentenced.
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Background: For practical purposes, most closely held organizations are the alter egos of their
owner-managers. In the case of criminal conduct by a closely held corporation, the organization
and the culpable individual(s) both may be convicted. As a general rule in such cases, appropriate
punishment may be achieved by offsetting the fine imposed upon the organization by an amount that
reflects the percentage ownership interest of the sentenced individuals and the magnitude of the fines
imposed upon those individuals. For example, an organization is owned by five individuals, each
of whom has a twenty percent interest, three of the individuals are convicted; and the combined fines
imposed on those three equals $100,000. In this example, the fine imposed upon the organization
may be offset by up to 60 percent of their combined fine amounts, i.e., by $60,000.

Historical Note: Effective November 1, 1991 (see Appendix C, amendment 422).

* %k ok ok %k

4. DEPARTURES FROM THE GUIDELINE FINE RANGE

Introductory Commentary

The statutory provisions governing departures are set forth in 18 U.S.C. § 3553(b). Departure
may be warranted if the court finds "that there exists an aggravating or mitigating circumstance of
a kind, or to a degree, not adequately taken into consideration by the Sentencing Commission in
formulating the guidelines that should result in a sentence different from that described.” This
subpart sets forth certain factors that, in connection with certain offenses, may not have been
adequately taken into consideration by the guidelines. In deciding whether departure is warranted,
the court should consider the extent to which that factor is adequately taken into consideration by
the guidelines and the relative importance or substantiality of that factor in the particular case.

To the extent that any policy statement from Chapter Five, Part K (Departures) is relevant to
the organization, a departure from the applicable guideline fine range may be warranted. Some
factors listed in Chapter Five, Part K that are particularly applicable to organizations are listed in
this subpart. Other factors listed in Chapter Five, Part K may be applicable in particular cases.
While this subpart lists factors that the Commission believes may constitute grounds for departure,
the list is not exhaustive.

Historical Note: Effective November 1, 1991 (see Appendix C, amendment 422).

§8C4.1.  Substantial Assistance to Authorities - Organizations (Policy Statement)

(a) Upon motion of the government stating that the defendant has provided
substantial assistance in the investigation or prosecution of another organization
that has committed an offense, or in the investigation or prosecution of an
individual not directly affiliated with the defendant who has committed an
offense, the court may depart from the guidelines.
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(b) The appropriate reduction shall be determined by the court for reasons stated on
the record that may include, but are not limited to, consideration of the
following:

(D) the court’s evaluation of the significance and usefulness of the
organization’s assistance, taking into consideration the government’s
evaluation of the assistance rendered,;

2) the nature and extent of the organization’s assistance; and

3) the timeliness of the organization’s assistance.

Commentary

Application Note:

1. Departure under this section is intended for cases in which substantial assistance is provided
in the investigation or prosecution of crimes committed by individuals not directly affiliated
with the organization or by other organizations. It is not intended for assistance in the
investigation or prosecution of the agents of the organization responsible for the offense for
which the organization is being sentenced.

Historical Note: Effective November 1, 1991 (see Appendix C, amendment 422).

§8C4.2.  Risk of Death or Bodily Injury (Policy Statement)

If the offense resulted in death or bodily injury, or involved a foreseeable risk of death
or bodily injury, an upward departure may be warranted. The extent of any such
departure should depend, among other factors, on the nature of the harm and the extent
to which the harm was intended or knowingly risked, and the extent to which such harm
or risk is taken into account within the applicable guideline fine range.

Historical Note: Effective November 1, 1991 (see Appendix C, amendment 422).

§8C4.3.  Threat to National Security (Policy Statement)

If the offense constituted a threat to national security, an upward departure may be
warranted.

Historical Note: Effective November 1, 1991 (see Appendix C, amendment 422).
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§8C4.4.

Historical Note:

§8C4.5.

Historical Note:

§8C4.6.

Historical Note:

§8C4.7.

Historical Note:

§8C4.8.

Historical Note:

Threat to the Environment (Policy Statement)

If the offense presented a threat to the environment, an upward departure may be
warranted.

Effective November 1, 1991 (see Appendix C, amendment 422).

Threat to a Market (Policy Statement)

If the offense presented a risk to the integrity or continued existence of a market, an
upward departure may be warranted. This section is applicable to both private markets
(e.g., a financial market, a commodities market, or a market for consumer goods) and
public markets (e.g., government contracting).

Effective November 1, 1991 (see Appendix C, amendment 422).

Official Corruption (Policy Statement)

If the organization, in connection with the offense, bribed or unlawfully gave a gratuity
to a public official, or attempted or conspired to bribe or unlawfully give a gratuity to
a public official, an upward departure may be warranted.

Effective November 1, 1991 (see Appendix C, amendment 422).

Public Entity (Policy Statement)

If the organization is a public entity, a downward departure may be warranted.

Effective November 1, 1991 (see Appendix C, amendment 422).

Members or Beneficiaries of the Organization as Victims (Policy Statement)

If the members or beneficiaries, other than shareholders, of the organization are direct
victims of the offense, a downward departure may be warranted. If the members or
beneficiaries of an organization are direct victims of the offense, imposing a fine upon
the organization may increase the burden upon the victims of the offense without
achieving a deterrent effect. In such cases, a fine may not be appropriate. For example,
departure may be appropriate if a labor union is convicted of embezzlement of pension
funds.

Effective November 1, 1991 (see Appendix C, amendment 422).
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§8C4.9.

Historical Note:

§8C4.10.

Historical Note:

Remedial Costs that Greatly Exceed Gain (Policy Statement)

If the organization has paid or has agreed to pay remedial costs arising from the offense
that greatly exceed the gain that the organization received from the offense, a downward
departure may be warranted. In such a case, a substantial fine may not be necessary in
order to achieve adequate punishment and deterrence. In deciding whether departure is
appropriate, the court should consider the level and extent of substantial authority
personnel involvement in the offense and the degree to which the loss exceeds the gain.
If an individual within high-level personnel was involved in the offense, a departure
would not be appropriate under this section. The lower the level and the more limited
the extent of substantial authority personnel involvement in the offense, and the greater
the degree to which remedial costs exceeded or will exceed gain, the less will be the
need for a substantial fine to achieve adequate punishment and deterrence.

Effective November 1, 1991 (see Appendix C, amendment 422).

Mandatory Programs to Prevent and Detect Violations of Law (Policy Statement)

Ifthe organization’s culpability score is reduced under §8C2.5(f) (Effective Compliance
and Ethics Program) and the organization had implemented its program in response to
a court order or administrative order specifically directed at the organization, an upward
departure may be warranted to offset, in part or in whole, such reduction.

Similarly, if, at the time of the instant offense, the organization was required by law to
have an effective compliance and ethics program, but the organization did not have such
a program, an upward departure may be warranted.

Effective November 1, 1991 (see Appendix C, amendment 422). Amended effective November 1, 2004 (see Appendix

C, amendment 673).

§8C4.11.

Historical Note:

Exceptional Organizational Culpability (Policy Statement)

If the organization’s culpability score is greater than 10, an upward departure may be
appropriate.

If no individual within substantial authority personnel participated in, condoned, or was
willfully ignorant of the offense; the organization at the time of the offense had an
effective program to prevent and detect violations of law; and the base fine is determined
under §8C2.4(a)(1), §8C2.4(a)(3), or a special instruction for fines in Chapter Two
(Offense Conduct), a downward departure may be warranted. In a case meeting these
criteria, the court may find that the organization had exceptionally low culpability and
therefore a fine based on loss, offense level, or a special Chapter Two instruction results
in a guideline fine range higher than necessary to achieve the purposes of sentencing.
Nevertheless, such fine should not be lower than if determined under §8C2.4(a)(2).

Effective November 1, 1991 (see Appendix C, amendment 422).
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PART D - ORGANIZATIONAL PROBATION

Introductory Commentary

Section 8D1.1 sets forth the circumstances under which a sentence to a term of probation is
required. Sections 8D1.2 through 8D1.4, and 8F1.1, address the length of the probation term,
conditions of probation, and violations of probation conditions.

Historical Note: Effective November 1, 1991 (see Appendix C, amendment 422). Amended effective November 1, 2004 (see Appendix

C, amendment 673).

§8D1.1.

Imposition of Probation - Organizations

(a)

The court shall order a term of probation:

(1

2

3)

“4)

)

(6)

(7

if such sentence is necessary to secure payment of restitution (§8B1.1),
enforce a remedial order (§8B1.2), or ensure completion of community
service (§8B1.3);

if the organization is sentenced to pay a monetary penalty (e.g.,
restitution, fine, or special assessment), the penalty is not paid in full at
the time of sentencing, and restrictions are necessary to safeguard the
organization’s ability to make payments;

if, at the time of sentencing, (A) the organization (i) has 50 or more
employees, or (ii) was otherwise required under law to have an effective
compliance and ethics program; and (B) the organization does not have
such a program;

if the organization within five years prior to sentencing engaged in
similar misconduct, as determined by a prior criminal adjudication, and
any part of the misconduct underlying the instant offense occurred after
that adjudication;

if an individual within high-level personnel of the organization or the unit
of the organization within which the instant offense was committed
participated in the misconduct underlying the instant offense and that
individual within five years prior to sentencing engaged in similar
misconduct, as determined by a prior criminal adjudication, and any part
of the misconduct underlying the instant offense occurred after that
adjudication;

if such sentence is necessary to ensure that changes are made within the
organization to reduce the likelihood of future criminal conduct;

if the sentence imposed upon the organization does not include a fine; or
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(8) if necessary to accomplish one or more of the purposes of sentencing set
forth in 18 U.S.C. § 3553(a)(2).

Commentary

Background: Under 18 U.S.C. § 3561(a), an organization may be sentenced to a term of probation.
Under 18 U.S.C. § 3551(c), imposition of a term of probation is required if the sentence imposed
upon the organization does not include a fine.

Historical Note: Effective November 1, 1991 (see Appendix C, amendment 422). Amended effective November 1, 2004 (see Appendix
C, amendment 673).

§8D1.2.  Term of Probation - Organizations

(a) When a sentence of probation is imposed --

(1 In the case of a felony, the term of probation shall be at least one year but
not more than five years.

2) In any other case, the term of probation shall be not more than five years.

Commentary

Application Note:

1. Within the limits set by the guidelines, the term of probation should be sufficient, but not more
than necessary, to accomplish the court’s specific objectives in imposing the term of probation.
The terms of probation set forth in this section are those provided in 18 U.S.C. § 3561(b).

Historical Note: Effective November 1, 1991 (see Appendix C, amendment 422).

§8D1.3.  Conditions of Probation - Organizations

(a) Pursuant to 18 U.S.C. § 3563(a)(1), any sentence of probation shall include the
condition that the organization not commit another federal, state, or local crime
during the term of probation.

(b) Pursuant to 18 U.S.C. § 3563(a)(2), if a sentence of probation is imposed for a
felony, the court shall impose as a condition of probation at least one of the
following: (1) restitution or (2) community service, unless the court has imposed
a fine, or unless the court finds on the record that extraordinary circumstances
exist that would make such condition plainly unreasonable, in which event the
court shall impose one or more other conditions set forth in 18 U.S.C. § 3563(b).

-533 -



§8D1.3

GUIDELINES MANUAL November 1, 2009

(©)

The court may impose other conditions that (1) are reasonably related to the
nature and circumstances of the offense or the history and characteristics of the
organization; and (2) involve only such deprivations of liberty or property as are
necessary to effect the purposes of sentencing.

Historical Note: Effective November 1, 1991 (see Appendix C, amendment 422). Amended effective November 1, 1997 (see Appendix
C, amendment 569); November 1, 2009 (see Appendix C, amendment 733).

§8D1.4. Recommended Conditions of Probation - Organizations (Policy Statement)

(a)

(b)

(©)

The court may order the organization, at its expense and in the format and media
specified by the court, to publicize the nature of the offense committed, the fact
of conviction, the nature of the punishment imposed, and the steps that will be
taken to prevent the recurrence of similar offenses.

If probation is imposed under §8D1.1(a)(2), the following conditions may be
appropriate to the extent they appear necessary to safeguard the organization’s
ability to pay any deferred portion of an order of restitution, fine, or assessment:

(D) The organization shall make periodic submissions to the court or
probation officer, at intervals specified by the court, reporting on the
organization’s financial condition and results of business operations, and
accounting for the disposition of all funds received.

2) The organization shall submit to: (A) a reasonable number of regular or
unannounced examinations of its books and records at appropriate
business premises by the probation officer or experts engaged by the
court; and (B) interrogation of knowledgeable individuals within the
organization. Compensation to and costs of any experts engaged by the
court shall be paid by the organization.

3) The organization shall be required to notify the court or probation officer
immediately upon learning of (A) any material adverse change in its
business or financial condition or prospects, or (B) the commencement
of any bankruptcy proceeding, major civil litigation, criminal
prosecution, or administrative proceeding against the organization, or any
investigation or formal inquiry by governmental authorities regarding the
organization.

4) The organization shall be required to make periodic payments, as
specified by the court, in the following priority: (A) restitution; (B) fine;

and (C) any other monetary sanction.

If probation is ordered under §8D1.1(a)(3), (4), (5), or (6), the following
conditions may be appropriate:

(D) The organization shall develop and submit to the court an effective
compliance and ethics program consistent with §8B2.1 (Effective
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Compliance and Ethics Program). The organization shall include in its
submission a schedule for implementation of the compliance and ethics
program.

2) Upon approval by the court of a program referred to in subdivision (1),
the organization shall notify its employees and shareholders of its
criminal behavior and its program referred to in subdivision (1). Such
notice shall be in a form prescribed by the court.

3) The organization shall make periodic reports to the court or probation
officer, at intervals and in a form specified by the court, regarding the
organization’s progress in implementing the program referred to in
subdivision (1). Among other things, such reports shall disclose any
criminal prosecution, civil litigation, or administrative proceeding
commenced against the organization, or any investigation or formal
inquiry by governmental authorities of which the organization learned
since its last report.

4) In order to monitor whether the organization is following the program
referred to in subdivision (1), the organization shall submit to: (A) a
reasonable number of regular or unannounced examinations of its books
and records at appropriate business premises by the probation officer or
experts engaged by the court; and (B) interrogation of knowledgeable
individuals within the organization. Compensation to and costs of any
experts engaged by the court shall be paid by the organization.

Commentary
Application Note:
1. In determining the conditions to be imposed when probation is ordered under §8D1.1(a)(3)

through (6), the court should consider the views of any governmental regulatory body that
oversees conduct of the organization relating to the instant offense. To assess the efficacy of
a compliance and ethics program submitted by the organization, the court may employ
appropriate experts who shall be afforded access to all material possessed by the organization
that is necessary for a comprehensive assessment of the proposed program. The court should
approve any program that appears reasonably calculated to prevent and detect criminal
conduct, as long as it is consistent with §8B2.1 (Effective Compliance and Ethics Program),
and any applicable statutory and regulatory requirements.

Periodic reports submitted in accordance with subsection (c)(3) should be provided to any
governmental regulatory body that oversees conduct of the organization relating to the instant

offense.

Historical Note: Effective November 1, 1991 (see Appendix C, amendment 422). Amended effective November 1, 2004 (see Appendix
C, amendment 673).
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§8D1.5. [Deleted]

Historical Note: Effective November 1, 1991 (see Appendix C, amendment 422); was moved to §8F1.1 effective November 1, 2004 (see
Appendix C, amendment 673).
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PART E - SPECIAL ASSESSMENTS, FORFEITURES, AND COSTS

§8E1.1.  Special Assessments - Organizations

A special assessment must be imposed on an organization in the amount prescribed by

statute.
Commentary
Application Notes:
1. This guideline applies if the defendant is an organization. It does not apply if the defendant
is an individual. See §5E1.3 for special assessments applicable to individuals.
2. The following special assessments are provided by statute (see 18 U.S.C. § 3013):
For Offenses Committed By Organizations On Or After April 24, 1996:
(4)  $400, if convicted of a felony;,
(B) $125, if convicted of a Class A misdemeanor;
(C)  $50, if convicted of a Class B misdemeanor, or
(D)  $25, if convicted of a Class C misdemeanor or an infraction.
For Offenses Committed By Organizations On Or After November 18, 1988 But Prior To
April 24, 1996:
(E)  $200, if convicted of a felony;
(F) $125, if convicted of a Class A misdemeanor;
(G) $50, if convicted of a Class B misdemeanor, or
(H) $25, if convicted of a Class C misdemeanor or an infraction.
For Offenses Committed By Organizations Prior To November 18, 1988:
(1) $200, if convicted of a felony;
(/) $100, if convicted of a misdemeanor.
3. A special assessment is required by statute for each count of conviction.

Background: Section 3013 of Title 18, United States Code, added by The Victims of Crimes Act of
1984, Pub. L. No. 98-473, Title II, Chap. X1V, requires courts to impose special assessments on
convicted defendants for the purpose of funding the Crime Victims Fund established by the same
legislation.

Historical Note: Effective November 1, 1991 (see Appendix C, amendment 422); November 1, 1997 (see Appendix C, amendment 573).
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§8E1.2.  Forfeiture - Organizations

Apply §5E1.4 (Forfeiture).

Historical Note: Effective November 1, 1991 (see Appendix C, amendment 422).

§8E1.3.  Assessment of Costs - Organizations

As provided in 28 U.S.C. § 1918, the court may order the organization to pay the costs
of prosecution. In addition, specific statutory provisions mandate assessment of costs.

Historical Note: Effective November 1, 1991 (see Appendix C, amendment 422).
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PART F - VIOLATIONS OF PROBATION - ORGANIZATIONS

Historical Note: Effective November 1, 2004 (see Appendix C, amendment 673).

§8F1.1. Violations of Conditions of Probation - Organizations (Policy Statement)

Upon a finding of a violation of a condition of probation, the court may extend the term
of probation, impose more restrictive conditions of probation, or revoke probation and
resentence the organization.

Commentary

Application Notes:

1. Appointment of Master or Trustee.—In the event of repeated violations of conditions of
probation, the appointment of a master or trustee may be appropriate to ensure compliance
with court orders.

2. Conditions of Probation.—Mandatory and recommended conditions of probation are specified
in §§8D1.3 (Conditions of Probation - Organizations) and 8D 1.4 (Recommended Conditions
of Probation - Organizations).

Historical Note: Effective November 1, 2004 (see Appendix C, amendment 673).
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