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ﬁéMORANDUM FOR WILLIAM il. WEBSTER
LT . Director, Federal Bureau. of Investigation - -

e o om -

Re: Represcntatlon of C"lmlna1 De;epcants by WBL - .
-Agent—Attorneys : | e C e e -

‘ This responds tc your. oral rccuest 1/ for our popinion -
- concernlng the constitutional and ethical.issues that would
arise if a proposed modification of an ongoing FBI undercover
investigatioh of a state court system ere’ impleménted. Th
cperation was the 'subject Of two prior memoranda of this- <=+ - == =
Office. 2/ Vie recount only briefly the description and discussion
in the-prior memoranda and ‘then turn to the facts and issues- -
— 4. - - now ~presented for-our -consideration. - e e e eae e

L 5 L ) » @ . -—.I' - . " L ~ - s e e
B - . = .

In 1975, the Chicago -Strike Force aéquireé -in the course
of a gambling lnvestlgatlon a tape recording that lmpllc“ted
a Chlcago attorney in making payoffs to Chicago police officers’

“-and perhaps to Cook County court officials and 3udges.~ The R

attorney subsequently. acraed to cooperate in.an investigation
of the court system, gnd he provided significant information
corcerning his payoffs to court personnel. and judges. .With.
the consent of the United States Attorncy and the anpro&al

l/ ﬂe agrhed to accept an oral referral of yeur roruest to

‘Assistant Attorney General Jensen-of theé -Criminal Divxsxon - v ==
- o ‘because of your representations ds. to the urgent need, for .

secrecy in this operation. The general and preferred practice

cf this Cffice, howevef, continues to be to reguire-a writien

request,” T ooty

2/ Memoréndum for Thomas P. Sullivai;, United States ﬁttotney
"for the Northérn District of IXlinois;, from Deputy As istant
Attorwmv-canecal Lawton, Office of Legal Counsel, Re: Iavestigation
of Illinois Courts, August 1, 1978 (Lawton Mevorandum)~ -
-Memorandum for Charles.F.C. Rnff, 'Acting Depugy Attorney’
General, from Assistant Attorney General Harmon, Office of
-. Legal. Counsel,HPe,;ﬂévigéd Proposed Undercover Investigations
’"“‘of Corxuption in Chicago Courts, Movember 9, 1979 {Harmon: ’
enorandun) ) T
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. .4/ Harmon Memorandum, supra note 2. at 1.

Q Q

of this Office of the mode of law enforcement,3/ the informer
made pﬁymenus througn two other attorneys to fix two mlsd smeanoy
drug cases

Follouing the informer's election to the Cook County
bench in the spring of 1979, thé United States Attorney S

-Office submitted to the Bureau and the .Department £fox review

a proposal to continue the undercover investigation by other
means. This "Phase I" proposal contemplated the use of
“contrived cases® in the Traffic Court generated by arrests

by cooperating police agencies of FBI undercover agents who
would be represented in court by -attornecys-who were also ' -
FBI undercover agents. This Office again determined that

the proposed undercover 1nvestlgatlon would be "a ‘permissible
node of- law enforcement that is consistent with applicable

legal and ethical standards."4/ .In fact, this approach was-
considered to be more protective Of "individual rights .than
the.earlier operatlon because it minimized the involvement

of unsugpecting third party defendants. 5/.

Ve aa & >

3/ Tawton Memorandum, Supra noté 2. The Lawton memorandim;’
Focused on the method as an approach to law ehforcemeht.

The memorandum noted ‘that Government stratégem had long been-
accepted bv ‘the courts in appropriate circumstances; ‘that -

no issue of. entrapnént was. raiséd..oh the. facts;. that glven S
the law enforcement purpose, the Government's involvement n

the criminal adtivity would not-violate federal or state w
law; that the investigation had sufficient predication and
Justification to_ ay01a the appearance of disregard for the
integrity of the State's judicial process; and that ‘the

[

“proposal~would note-cause -attorneys~to violate the ABA Code- ..

of Professional Respon51blllty.' The Memorandum did not
consider the Sixth Amendment issues that ve dlscuss -in this
memorandum.

-

5/ mssistant Attorney General Harmon acknowlecged-that the-
Office had approved the earlier operation even though it
involved actual criminal cases. The earlier nenorandum,

however, did caution that the lnves*lgaglon *should avoid,

if .at all possible, 51tuatlons involving. a £inal coxrxupt., - .
disposition. of the .state's case against a particular defendant.”
Tawton Memorandum, supra note 2, at' 8., -Although this -caveat

dla not address the T Sixth Anendment issues, it did-'sound a“ e
warning concernlnq some Oof the implications of influenciny

the outcome of "live" CaSCS. e . - ’
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The U.S. Attorney's Office in Chicago has now proposed
a further wmodification to the undercover operation.s/ To
date, the operation has been limited to the Traffic Court.
But significant predlcatlon exists for other judges, and
Chicago would like "to begin to gather evidence of corruptlon ‘ .
on judges in the criminal courts.

~

The Traffic Court operation has generally utilized con- .
“trived cases, but the proposed investigation of other courts <
would involve actual cases. The Chicago police, the FBI, and ,
the United States Attorney believe that contrived criminal :
cases are not feasible becausé of what is said to be a significant A
risk of compromising the security of the undercover 1nvestlgatlon b
in the process of identifying and enlisting coopérating )
police officers to perform the contrived arrests. There is
also said to be a 51gn1f1cant risk of phy51cal danger ‘to the. .. -
agent from violent policé action or feéllow inmates if the i

agent.were incarcerated even temporarily following arrest by
a noncooperating, (that is, an uninfornmed) police ofificer.

Accordlngly, Chlcago proposes in ?Dhase II" to use .
actual criminal cases by allowing one to three FBI undercover
agents to hold themselves out as défense lawyers to solicit
cllents _charged with certain offenses and 131 xelv to appear :
~before a- targeted judge.

.....The. undercover

.seems to have beéen intended.

det
_bring the operation within the limitations suggested heres

6/ 1In July 1980, the Bureau proposed, .and Deputy. Attorney.
General Renfrew approvec,,three nodlk1ca;vons to the operation.

~agent, actlng .in .the role of a przvdf attorney

to present contrived cases in the vacago ;raiilc Court, was .

& "be "Bl Iowed” to dccept actilial” ¢ases® involving minor traffic- It
offenses so that he might build. up his credibility and acceptablllty
in’.the.operation.
The other two modifications,
however, did contemplate bribes taken in connection with live
cases, . First,_the cooperating State'’s Attorncy was authorized
to accept payoffs that might be offerred to him as the prosecu-
tor in a cagse. Second, ‘ahother undercover agent to be assignhed -
to the operation to work in the State's Xtuorngy s Office would :
be similarly authorized to.accept bribes to fix actual criminal,
cases. This Office was not asked to review these madifications
at -the time- that they were-proposed or approved. To.the -

.

~extent .that this. memorandum. casts ‘doubt on. the. legality or. s

nroprlety cf -those modxFlcatlong, ve would leave ‘to your ..t ¢ AN -
terriination in the first instance the acticns vequ‘red to 1
We |
would, of course, be happy to address specific questions as’ they-
arose in a precise context. ) . - . ’

=~ 5
0
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The- "acceptable” offenses.are relatlvely - f

"

Ho ‘corrupt disposition of these live cases . .
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low-risk, nonserious misdemeanors such as theft under $1590
(shoplifting), criminal trespass, gambling, some minor narcot
violations, simple assault and simple battery (not involving
a deadly weapon or bodily harm), and driving while under the
influence; and nonviolent felonies, such as theft over $150, .
auto theft, burglaries not involving a weapon or danger to
bersons, and gambling offenses., As a further assurance of
the-public safety and in deference 'to thé State's interest 'in
pProsecuting repeat or dangerous of fenders, defendants with a
significant criminal background or violent tendencies will
not be consideredﬂ

The cases accepted are intended to provide contact.betwe

- the adent~attorney and the judge or his .intermediary so that

a bribe may be offered or $olicited to effect the outcome of
the case. f%he proposal contemplates that. the undercover.
attorneys will handle only those cases scheduled to be heard
by a judge on whom there is sufficient predication, in

which the defendant admits that he.is guilty- and -in whieh an
agreement to fix the case is .reached prior .to a hearing on-
the merits. It is intended that the defendant will knoy
that his case is being fixed. Although the defendant rnight

" not’ kndw that the fix involves bribing the judge, the proposa

asks us to presuppose that the agent will be in a position,
based -on -disclosures to the defendarnt, reasonably 'to believe’
that the ‘defendant knows that his case is being handled in
some way othexr than.by a legitimate plea-or trial. We are
also to assume that the agent will "reasonably believe® that

‘he has the. defendant's permission so. to dispose-of the case.

An acceptable arrangement would involve one of four possible,

-dispositions? (1) dismissal of the charges, either directly

ox after suppression of crucial evidence; (2) supervision
(the Illinois equivalent of pretrial diversion); (3) acquitta
or (4) probation. Procedures have also been formulated to
relieve a defendant of a jail sentence if it were to bhe

Office, would be pursued; as a last resort, Chicago would go
public with the operation to secure retrial or disnissal of

5

the case.7/

7/ A full description  of “the Proposal appears in two documen

.from the Chicagc Office of the FBL, a Memorandum of December

1980, entitled Greylord: Phase I1I Proposal”; and from the
{Cont. .on p. 5)
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Amposed notwithstanding an agreement to f£ix the case. Post-trial
rotions or, if necessary, the assistance of the State's Attorney‘'s
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We recognize that you have attempted to structure the
operation £o that it will be consistent with the limitations
imposed by the Constitution, by the prior memoranda of this
Office, and by the Supreme Court of Illinois and other c¢ourts
in attorney discipline cases. Nevertheless, we conclude )
that the. representation of criminal defendants by FBI undercover
agents in the manner and under the circumstances contemplated
would violate the Sixth Amendment to the Constitution of the
United states.8/ : ' - -

We consider first the elements of a Sixth Amendment -
violation and then explain why we believe that the circumstances
presented by the proposed modification would result in infringe-—
ments on Sixth Amendment rightse "

7/ (Cont.) B

United States Attorney's Office, a Memorandum summarizing.
the history of the investigation and the proposal attached ta
Letter of April 10, 1981, from Thomas P. Sullivan, United

"States Attorney, to D. Lowell Jensen, Assistant Attorney

Gerieral, Criminal Division. The documents -alsc describe a
proposed modification to the Traffic Court operation, but we
have not been asked to comment on this aspect of the proposal.

-8/ The.request for advice also raised concerns with respect. to

o

The proper relationship between federal "law enforcement -
activities and the State's criminal justice system. The use
of actual criminal cases interféres more substantially with
the ‘State's administration of its criminal laws. The proposal
contenmplates notice to and approval of certain State executive
and-judicial- officers to overcome the problems associated

with this interference, but in these circumstances that
notice and zpproval may not be adequate to overcome the
problens. ‘

The request also raised grave ethical considerations
under fedaral and state standards of professional responsibility
for attorneys because the proposal requires significant
restructuring of the traditional relationships between the
attorney and his client (without the fully informed consent of
the client) and the courts.

. Because of our conclusion that the Sixth Amendment o
issue is controlling, we ‘have hot  attempteé tc resolve these
Sther issues at 'this time. We would advise, however, that v 7
we believe these issues to be sufficiently serious on both

iegal and policy grounds Zor a policymaker invelved in N
approving the operation to conclude that the preposal should

not be implemented. - -

-5 -
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The Sixth Amendment provides that *[i]n all criminal
proscecutions, the accused shall enjoy the right to a speedy

and public trial, by an impartial jury . . . , and to be in- -,

formed of the nature and cause of the accusation; to be con—-
fronted with the witnesses agalnst hinm; tc have compulsory
process for-obtaining witnesses in his favor; and to have.

the assistance -of counsel for his defence.™ The Supreme .
Court has not yet recognized a deprivation of these rlghts L

other than in the context of a criminal prosecution in which., .~ . *¢

the defendant, deprived of these rights and convicted, has -
sought relief from the convxctlon. But the protection afforded
by the Sixth Amendment appears to be broader than a right
not to be convicted in violation .of the guarantees. As we
explain below, we believe that the Sixth Amendment provides
a defendant an absolute entitlement to these rights. Bven
if he is not convicted, either because his case never goes
to trial on the merits or because he is acquitted at trial,
government action depriving him of his right to counsel -
-would still violate the Sixth Amendment. A conviction, we
believe, is not an element of a Sixth Amendment violation;
rather, it is relevant only to the deteimination of an appropriate
repedy.

Morrlson V. Unlteﬂ States, 101 S Ct. uGS (1981), presen ed
an analogous set of facts and an instructive result. Morrison,
the defendant, had retained counsel to represent hexr on ‘
federal drug charges. Tuo agents of the Drug Enforcement
Agency, awvare that she had been indicted and had retained -
counsel, sought her cooperation in a related investigation.
‘Without the knowledge or permission of her counsel, the .
agents met with the de;endant and, in the course of the
conversation, disparaged her attorney and suggested that she
would be better represented by the public defender. The
agents also indicated that she would benefit if she cocperated
and that she would face a stiff jail sentence if she did
not. The agents visited the defendant once more, again in
the absence of counseél, although a2t no time did the defendant
agree to cooperate, incriminate herself, provide any pertinent «
information, or cease to rely on her attorney. She subseguently
moved .to dismiss. the indictment with prejudlce on the ground -

conduct-violated the Sixth Amendment. The -
court of appoala reversed the district court's denial’of the
motion to dismiss, concluding that Morrison had been deprived
of her right to counsel and thag dismissal of the irdictment
was the appropriate remedy even in the absence of any tangible
effect upon her represcntation.

The Supreme Court reversed. BAlthough presented with

the precise issue whether the Sixth Amendment was violated

“even in the absence of -- .or as in Horrvson, in advance of
6 -
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-— a conviction, the Court refused to decide that issue.
Instead, the Court held that the dismissal of the indictment
was error in any event.9/ "[Alssumling], without deciding

that the Sixth Amendment was violated in the circumstances.
of this case," 101 S. Ct. at 667, the Court held that the,

remedy was inappropriate because of the absence of any prejudice - “

in the criminal proceedings. “The Sixth Amendment violation,

- if any, accordingly provides no justification. for interfering

with the criminal proceedings against respondent Morrison,- .
much less the drastic relief granted by the Court of Appeals.” |
Id. at 669 (footnote omitted). The Court further noted that

it 4id not suggest that "in cases such as this, a Sixth .
Amendment violation may not bhe remedied in other proceedings.”

Morrison, therefore, did not determine the contours of
Sixth Amendment rights; but it does suggest that there nay
be a remedy even in the absence of a conviction. The Court's
deliberate recognition of the possibility that redress wmight
be available in other proceedings suggests that the conduct
violated the Sixth Amendment in the first instance.l0/

9/ The Government in its brief in Morrison argued first

that there was no Sixth Amendment violation because the
agents' misconduct did not affect the criminal prosecution
against her. Second, .the Government argued that even if o
there was a Sixth Amendment violation, the remedy of dismissal
of the indictment was inappropriate because the violation

diad not affect the criminal prosecution. Rather, "[ilf

there must be some remedy for every constitutional violation,
even one that causes no injury, then that remedy should be
awarded in a separate proceeding, such as a civil action for
damages, that does not interfere with the fair disposition

of legitimate criminal charges. The government action of
which respondent complains closely resembles a civil torxt."
Brief for Petitioner at 10.

3

10/ One alternative for these "other proceedings" is disciplinary
or even criminal proceedings against the of fending law cnforce-
ment of ficer; civil damages is another. CE£. Stone v. Powell,
428 U.S. 465, 496-502 (1976) (Burger, C.J., concurring). In
its brief in Morrison, the Government admitted that the
agents' conduct violated Department of Justice guidelines and
informed the Court of the disciplinary sanctions against the
agents. ‘See Brief for Petitioner at n.12. - The Government
came close to conceding the damages remedy. Although stressing
above all that the Court need not choose between the two

{Cont. on p. 8)
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The Supreme Court's other cases are somewhat less in-
structive because they inyolve review of the Sixth Amendment
issue following a criminal conviction. Language used to
describe a violation must therefore be read in context of
the facts of the cases, and we are cautious about lifting a
description out of context. Nevertheless, there are indications
that the Sixth Amendment's protection is broader than merely
the right not to be convicted in violation of the specific
guarantees. The constitutional violation is described not
in terms of the conviction obtained but in terms of the
process itself. For example, Cuyler v. Sullivan, 446 U.S.
335, 343 (1980), cites Gideon v. Wainwright, 372 U.S. 335
(1963), as holding that

"a defendant who must face felony charges in

state court without the assistance of counsel
guaranteed by the Sixth Amendment has been denied

due process of law. Unless a defendant charged with

a serious offense has counsel able to invoke the
procedural and substantive safeguards that distinguish
our system of justice, a serious risk of injustice
infects the trial itself. Id., at 344; see

Johnson v. Zerbst, 304 U.S. 458, 467-468 (1938)."

In United States v. Henry, 447 U.S. 264 (1980), the
Court found a Sixth Amendment wviolation after stating that
the issue was whether the defendant's "right to the assistance
of counsel was violated by the admission at trial of incriminating

10/ (Cont.)

analytlcal paths because both would lead to the same conclusion
in that case, the Government allowed that "[t]lhe difference
might be material in the context of a civil action for damages,”
id. at n.5, and that Morrison in fact "may be able to state

a cause of action for damages against the DEA agents on the
basis of their alleged Sixth Amendment violation." Id. at

n.l2. Such an.action is, in fact, pénding in the District

Court for the Eastern District of Pennsylvania. Of course,

the determination of the particular remedy is not relevant

to the existence of the right in the first instance. We
mention these pos51ble remedies, however, because the Government
has an interest in preventing conduct by its officers that
would require disciplinary sanctions or give rise to civil
liability. Both undermine the public's respect for law
enforcement of ficers; the latter remedy additionally creates
exposure to monetary damages.

- 8 -
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statements made by [the defendant] to his cellmate, an un-
disclosed Government informant, after indictment and while

in custody." Id. at 265. Mr. Justice Powell, concurring

in Henrv, stated that Massiah v. United States, 377 U.S. 201
(1964), "held that the Government violated the Sixth Amendment
when it deliberately elicited incriminating information from
an indicted defendant who was entitled to assistance of
counsel." 447 U.S. at 275. Massiah itself held that the
defendant "was denied the basic protections of that guarantee
when there was used against him at his trial evidence of his
own incriminating words, which federal agents had deliberately
elicited from him after he had been indicted and in the
absence of his counsel.” 377 U.8. at 206,

2

The nature and purpose of the Sixth Amendment guarantees
are fundamental to our analysis. For the purpose of illustration,
we might assume a most egregious set of facts. Suppose that
a defendant is not informed of the charges against him; he
is made to stand trial in private proceedings, without a
jury; he is denied the right to confront the witnesses against
him and to compulsory process for obtaining witnesses on his
behalf; and he is denied the assistance of counsel. Somehow
the defendant is acquitted. We would have no difficulty in
concluding that in such circumstances the defendant has
been denied his Sixth Amendment vights, notwithstanding his
acquittal.

The Sixth Amendment springs from a concern for the process
by which the c¢riminal justice system operates. Particular
procedures are guaranteed absolutely, not merely as the
means to an end; and they are required for constitutional
cempliance not merely because the defendant has a right not
to be convicted in violation of those rights. The specific
rights are’'guaranteed as an end in themselves: a system of
justice characterized by fair process and regularized procedures.
Thus, Mr. Justice White, writing for the Court in Duncan v.
Louisiana, 391 U.S. 145, 155 (1968), stated that the right
to a jury trial, also gquaranteed by the Sixth Amendment,
"reflect{s] a profound judgment about the way in which law
should be enforced and justice administered."ll/ The defendant

31/ The "right” to a jury trial guaranteed by the Sixth
Amendment. and. confirmed in Duncan is. especially instructive
regarding the "public® dimension of that Amendment because, as
the Court had earlier held, it is a right that even a defendant
who has elected to preoceed to trial may not dispositively
"waive" over the objections of the prosecutor. Singer v.
United States, 380 U.S. 24 (1965).

-0 -




Q | O

is deprived of his rights under the Sixth Amendment if he is
not provided with this certain treatment in the course of

the process. Intentional conduct that would deprive the
defendant of these certain procedures is inconsistent with

the duty of federal officers to uphold the Constitution: and
without regard to vhat might be the remedy for a deprivation
of Sixth Amendment rights, the existence of the rights defiines
the limits of the officers' conduct. :

Moreover, we point out that for redress of other constitu-—
tional violations, the Court has recognized a cause of actidn
for civil damages against the offending officer. See Bivensg
v. Six Unknown Federal Narcotics . Agents, 403 U.S. 388 (1971);
cf. Carlson v. CGreen, 446 U.S. 14 (1980); Davis v. Passman,

442 U.S. 228 (1979). Given our view that the Court¥s Sixth
Amendment jurisprudence indicates that the Court would recognize
& Sixzth amendment violation irrespective of the defendant's
subsequent acquittal or conviction, we would conclude that

the risk of civil liability if the proposal were implenented

is sufficiently great that it ought not bhe intentionally
courted.l2/

12/ Ve do not believe that Weatherford v. Bursey, 429 U.S.

545 (1977), settled this question. Bursey, the defendant, was
arrested and initially charged along with Weatherford, an
undercover agent, who met on two occasions with Bursey and

his attorney to discuss Bursey's defense. Bursey was convicted
and did not appeal. After serving his sentence, he brought

an action under 42 U.S.C. § 1983, alleging that Weatherforad

had communicated to his superiors and the proscecution the
defense strategies and plans that he had learned at the
meetings with Bursey and his attorney and thus had deprived
Bursey of the effective assistance of counsel. The district
court found for the defendants. The court of appeals reversed,
holding that "whenever the prosecution knowingly arranges or
permits intrusion into the attorney-client relationship the
right to counsel is sufficiently endangered to require reversal
and a new trial." 528 F.2d 483, 486 (CA4 1975).

The Supreme Court reversed, but the oginion is perplexing
in a number of respects. At times, the Court seemed +o be -
concerned only with refuting the per se rule adopted by :
the court of appeals, which the Court thought "cuts much too
broadly.” 429 U.S. at 557; see alsc id. at 552. At other
times, the Court, like the court of appeals, seemed to view
the case not as a civil action for damages but as an appeal -
from the criminal conviction in which prejudice to the defendant

(Cont. on p. 1l1) ’

- 10 -
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We emphasize the elemént of intentional conduct. Under
the Court's Sixth Amendment cases, the officer's intent
might be relevant in the first instance to a finding of
constitutional violation. Beginning with Massiah v. United
States, 377 U.S. 201 (1964), the attorney-client relationship
has been protected against deliberate intrusion. See United
States v. Henry, 447 U.S. 264 (1980); Brewer v. Williams,
430 U.S. 387 (1977); see also Weatherford v. Bursey, 429
U.S. 545, 557 (1977) (specifically noting that "this is
not a situation where the State's purpose was to learn what
it could about the defendant's defense plans and the informant
was instructed to intrude on the lawyer-client relationship
or where the informant has assumed for himself that task and
acted accordingly"); id. at 558 (£finding that there was "no
purposeful intrusion").l3/

12/ (Cont.)

and benefit to the State would be essential elements of a
constitutional claim. See id. at 552. The Court, it is

true, did find that there was no Sixth Amendment violation

on the facts of the case. But the Court itself must not regard
Weatherford as having settled the issue of violation in the
absence of a direct effect on the criminal proceeding, else

the case would have been dispositive of the Sixth Amendment
issue in Morrison. In Morrison, however, the Court not only
assumed that there was a constitutional violation -- an
indulgence if Weatherford is in fact authoritative on this
point -- but the Court did not so much as cite Weatherford.

The Government was equally cautious in its reading of Weatherford
in its brief in Morrison when it also assumed, for purposes

of its alternative argument directed solely to the remedy of
dismissal of the indictment, that the Sixth Amendment was
violated on the facts of the case.

13/ The Government in fact argued in its brief in Weatherford
that either a deliberate attempt to intrude on the defense or
an improper utilization of confidential information was required
before the "fair functioning of the adversary system" was
affected. Brief for the United States as Amicus Curiae at
12-14, 32-41. In Morrison, the court of appeals relied
heavily on the agents® improper conduct, 609 F.2d 529, 531-
532 (CA3 1979); and the Government labored mightily in its
brief to the Supreme Court to dispel the effect of the agents’
wrongful motivation and purposeful conduct. Given the Court's
assumption that there had been a Sixth Amendment violation,
and its decision based solely on the ground that the remedy
was inappropriate in any event, the Morrison Court did not
address this issue.

- 11 -
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The element of intentional conduct might also be relevant
in a civil action on the issue of damages, especially punitive
damages. See Carlson v. Green, 446 U.S. 14, 21-22 (1980)
(indicating that punitive damages may be awarded in a Bivens
suit); cf. Carey v. Piphus, 435 U.S. 247, 257 n.ll (1978)

(no bas1s for punitive damages under 42 U.S.C. § 1983 in the
absence of "malicious intention®"). Under the Phase II proposal,
although there is certainly no malice and no desire specifically
to violate the Sixth Amendment rights of defendants whose

cases would be handled by the undercover agent, there is
"intent" in the sense of volitional actions. There is also

the specific intent and purpose to exploit the attorney-client
relationship to further the federal end.

x

Given our conclusion that there can be a Sixth Amendment
violation even in the absence of a criminal conviction, it
remains to be discussed why we believe that the proposal
here would give rise to such a violation.

III.

The particular Sixth Amendment right at issue, of course,
is the defendant's right "to have the assistance of counsel
for his defence." We believe that the traditional Sixth
Amendment analysis of what constitutes a denial of the right
to counsel in the context of relief from a criminal conviction
would be applicable in a civil action. In the criminal
context, the failure to provide an attorney at all is a per se
violation of the Sixth Amendment; nothing further must be shown.
Gideon v. Wainwright, 372 U.S. 335 (1963). For defendants who
are represented by counsel, the Supreme Court generally has
come to require a showing of either an actual conflict of
interest or actual prejudice.

A, Under the proposal, the FBI agent—attorneys are not to be
concerned with a defense. Their instructions are only to attempt
to fix the case. 1In the absence of any commitment whatsoever
to the defense function and no actions in pursuit of a defense,
providing the defendant with an FBI agent for his attorney

is tantamount to providing no attorney at all. Under Gideon,

a per se violation of the Sixth Amendment would result. Cf.
Powell v. Alabama, 287 U.S. 45 (1932). The proposal, it is
true, allows the agent to accept a case only if the defendant
admits his guilt. But the defendant's guilt or innocence

has nothing to do with his right to the assistance of counsel
for his defense. Moreover, even guilt in fact does not
preclude the existence of a legal defense. 1In a particular
case, independent counsel might conclude that no defense was
possible; but that element of independent judgment is precisely

- 12 -
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what is missing under the proposal. Finally, the defendant's.
admission of guilt does not inevitably mean that he is, in
fact, guilty and it cértainly does not necessarily mean that
rhe State could prove that he was guilty beyond a reasonable
dcubt.

5. Even if the circumstances do not give rise to a per se

Sixth Amendment violation, the defendant, we believe, could

show cither an actual conflict.of inkterest or actual prejudice.
The Supreme Court has held that the Sixth Amendment standard

of cffective assistance of counsel requires specifically

that counsel not be disabled in his representation of the
defendant by a conflict antagonistic to the defendant’s
interests. See Glasser v. United States, 315 U.S. 60, 69-70 ,
(1942)+ The standard 1s sufficiently strenuous- that *a defendant
who shows that a conflict of interest actually affected the
adeguacy of his representation need not demonstrate prejudice

in order to obtain relief." Cuyler v. Sullivan, 446 U.S.

335, 349-350 (1980). See Holloway v. Arkansas, £3% U.S. 475
{1978); Glasser v. United States, supra. =The issue is thus
whether the FBI agent suffers an actual conflict, of interest

by virtue of his employment and his purpose in -the undercover
operation such that he would be disabled constitutionally

from representing the defendant. .7

The most closely analogous cases -involve representation
by an attorney whose other clients ox activities give rise to
divided loyalty in representing the defendant's interests.

In Von Moltke v. Gillies, 332 U.S. 708 (1948), the defendant
raeceived her advice to plead guilty from FBI agents. They
were apparently attorneys, although they vere not representing
the defendant. The defendant subsequently sought release in
a habeas corpus proceeding on the ground that hex plea was
entered without the benefit of counsel. The Supreme Court
agreed.l4/

"The right to counsel guaranteed by the Constitu~
tion contemplates the services of an attorney
devoted solely to the interests of his client.
Glasser v. United States, 315 U.5. 60, 70. .

14/ Justices Black, Douglas, Hurphy, and Rutledge, finding

n addition that the defendant did not intelligently and
understandingly waive her right to counsel, wvould have directed
her release on habeas corpus. Justices Frankfurtexr and
Jackson, however, joined the plurality epinion insofar as it
found a deprivation of counsel but not the absence of

waiver. The case was remanded for a hearing on the walver
issue.
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Before pleading guilty this petitioner undoubtedly
received advice and counsel about the indictment
against her, the legal questions involved in a
trial under it, and many other nmatters concern-
ing her case. This counsel came solely from
government representatives, some of whom were -
lavvers. The record shows that these representa~
tives were uniformly courtecus to her, although
there is no indication that they ever deviated

in the slightest from the course dictated by their
loyalty to the Govermment as its agents. In the
course of her association with these agents, she
appears to have developed a great confidence in
thelm. Some of their evidence indicates a like
confidence in her, : ’

"phe Constitution does not contemplate that
prisoners shall be dependent upon government
agents for legal counsel and aid, however
conscientious and able those agents may be.
Undivided allegiance and faithful, devoted
service to a client are prized traditions of
the American lawyer. It is this kind of service
for which the Sixth Amendment makes provision."

Id. at 725-726 (footnotes omitted). Sese also Glasser v.
United States, supra, 315 U.S. at 70: *"[YWle [are] clear
that the 'assistance of counsel' guaranteed by the Sixth
Amendment contemplates that such assistance be untrammeled
and unimpaired by [counsel's representation of] conflicting
interests."

We do not believe that the proposal to allow an FBI
agent to serve. as counsel to a defendant in a live criminal
case can satisfy this rigorous standard. The agent's primary
concern will not be the defense function; it will be the
undexrcover operation.l5/ And whenever these two purposes

15/ This characterization of the conflict is the basis for
distinguishing cases in which one attorney represents more
than cne defendant., In those cases, at least the attorney’s
undivided loyalty is to the defense, albeit to multiple )
defendants: and more than the fact of multiple clients is
required for a showing of conflict. Where counsel'’s loyalties
are split between the defense and another matter, however,
there is no similar unity of purpose: and the multiple repre—
sentation is impermissible. See, e.q., Zuck v, Alabama, 588
F.24 436 (CAS 1979}. - ' )

- 14 -
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collide, an impermissible conflict is created.l8/ To consider
but one example of the conflict of interests that the agent's
duties in the undercover operation might create, we understand
that in many instances the agent's first task after acguiring

a potential case will be to seek a ‘continuance so that Chicago .
may have additional time to review the defendant's background
and determine if the case would be acceptable for the operation.
The defendant, however, with counsel not bound to seek a
continuance, might turn a crowded court docket and an overvorked
prosecutor's schedule to his advantage by demanding to go to
trial immediately. We do not purport to be able to make

this tactical decision for any particular case. Our point

is that only independent counsel can make this determination.

Yor do we believe that a defendant who knows only that

" his caseé is being fixed 17/ has waived his Sixth Amendment

[T

16/ In Zuck v. Alabama, 588 F.2d 436 (CAS 1979}, the defendant's
attorney was representing the prosecutor in an unrelated

civil matter. On the defendant's collateral attack, the

State argued that there was no conflict "because the real

party in interest in Zuck's case was the people of the State

of Alabama and the prosecutor's only interest was in achieving
justice, not in convicting Zuck.” Id. at.43%9. The court
rejected this argument and found that the dual representation
created an actual conflict of interest. "[T]lhe, sixth amendment,"
the court held,

"requires that a defendant may not be represented
by counsel who might be tempted to dampen the ardor of
his defense in oxder to placate his cther client. The
fact that a particular lawyer may actually resist that
temptation is of no moment. The right tc effective
assistance of counsel is so vital to a fair trial that
courts are compelled to examiné every potential infringement
of that vright with the most exacting scrutiny."

1d. at 440.

17/ We describe the proposal in the most favorable terms

possible; some defendants. will not know even this nuch. Ve
are informed that in scme cases, an actual "f£ix" will not be .
discussed, although the defendant will know that his case is
being "handled@" in some way, perhaps even some illegitimate
way, out of the ordinary course of the judicial process. In
other cases, the agent will merely have a subjective balief
that the defendant knows that his case is being fixed or
handled. Accoxrding to the proposal, however, in no case
should the defendant know that his case is being fixed by
payvment of a bribe to the judge. -

- 15 -~
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right to independent counsecl. The defendant will not know
that his attorney is an FBI agent or that the judge is being
bribed to dispose favorably of the defendant’s case. The
lack of this highly relevant and material information prevents
the defendant's acquiescence in the agent's suggestion to
fix the case or even the defendant's overt reguest to his
attorney to £ix the case from meeting the strict standard
imposed for waiver of constitutional rights, which, in the
- classic formulation of Johnson v. Zerbst, 304 U.S. 458 (193§},
reguires "an intentional relinquishment or abandonment of a
knoun right or privilege,” id. at 464, and is effective only ~
if made "competently and intelligently." Id. at 468. Morecover,
the courts indulge every reasonable presumption against
waiver, Aetna Insurance Co. V. Kennedy, 301 U.S. 389,
393 (19377; Onio Bell “Telephone CoO. v: Public Utilities
Comnission, 301 U.S. 292, 307 (1937). See also von Moltke
ve. Gillies, supra, 332 U.S. at 723-724 ("To be valid such
waiver must be made with an apprchension of . . . all cther
facts essential to a broad understanding of the whole aatter.").
‘The courts might be especially reluctant to find waiver on
-these facts because the: independent and honest counsel to which
the defendant is entitled would advise the defendant against
trying to have his caso fixed and would refuse to pursue the
scheme. The defendant loses this advice and relinguisnes his
constitutional rights in a corrupt transaction precisely be-
cause the agent-attorney is not independent.

C. We alsc beliéve that the defendant in an actual criminal
case who does not know that his atterney is an FBI agent might
suffer actual prejudice or injury becaugse of the rapreqentatxon.
We mention a number of possibilities in addition to the less

of a potential tactical advantage in proceceding to trial
imrediately, as we discussed above.

First, the defendant whose attorney arranges, amaong the
four acceptable dispositions, for supervision or probation
suffers a more onerous punishment than the acquittal or

dismissal that he might have obtained by proceeding legitimately

through the criminal jusaice system. The stigma and collateral
consequences of a c0ﬁv1ct10n, albeit one punished by pretrial

or probkationary supervision and not jail time, and the potential

linitations on the defendant's chedom of activity during
the period of supervisicn are easily identifiable prejudice
to the defendant. Nor do we believe that the defendant's
consent to pretrial diversion Or supervision amounts to a
waiver under these circumstances. o be valid, such consent
would reguire the advice of independent counsel wéo has

- 16 -
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assessed the defendant's best 1'ni:»seres’t:s and recommended
acceptance of a particular disposition. CE£. Bovkin v. Alabama
395 U.S5. 238 (1969), Von Moltke v. Gillies, 332 U.S. 708 (1948
{guilty pleas).

)

Second, the defendant might in the course of discussing

his case with the agent dlvc‘ose some other criminal activity

or other incriminating information. OFf course, the agent
would be obligated ethically not to divulge the information.
Yet in exchange for his right not to incriminate or implic"tc
himself, and in fact the prerogative to say not one word to
an FBI agent, the defendant will have only the agent's
commitment to the atgornev—cllent relationship and the con-
fidentiality that it requires. Should the agent violate the
-confidence, .even unwittingly or subconscicugly, the defendant
will be left to argue about whether the information  came or
could have come from an independent source. See Brewer v.
Wllllams, 430 U.5. 387, 406 n.1l2 (1977); cf£. ¥Wong Sun v.
United States, 371 U.S. 471 (1963).

Thir&, the proposal recognizes the possibility that
notwithstanding an agreement with the judge to dispose favorably
of the case, something might go wrong and the defendant
might be sentenced to jail time. The U.S. Attorney'’s Office
1n Chicago agrees that it would be "uns afzsfactory for anyone

spend a significant period of time in jail after having
been represented by our undercover agent lawyero"; and in
fact, a procedure has been developed for obtaining relief
from the conviction or sentence. But we are concéxned with
the interim period bhefore retrial or dismissal of the charges,
which we assume for present purposes could be obtained, It
might be that the defendant would not serve any more jai
time if caught in a "bad deal" than he would have if no
attempt was ever made to fix his case. But we are troubled
precisely because of this variable in & process set in motion
by an FBI agent-attorney.

Finally, there is the yOSSlbllltV that tHe identity
of a defendant whose case was fixed by acquittal or dismissal
will become known when the undercover operation is completed
and the cases against the juageg, lawyers, and court personnel
ge to trial. If the public impression of the defendant is
that he was not acquitted or did not have the charges against
him dismissed "on the merits;" but rathex cnkf because his
case was fixed, he will have lost his right tc go through
the criminal Justice system and be cleared of charges, and
thus clear his reputation. Again, even if it is the defendant
who has suggested £ixing the case, or even if the defendant
knows of and agrees to the agent's plan to £ix the case,
we would hesitate to f£ind a waiver of right te use the systen
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for this purpose. With independent and honest counsel,
the defendant would not have been involved in a scheme to
£fix his case.

It is impossible, of course, to state categorically that
all defendants would suffer actual prejudice. But we do not .
believe that such certainty is reguired. The possibility
that at least some would is a sufficient basis f£oxr concern
that the proposal does not adequately protect the defendants?
Sixth Amendment rights. Because the Constitution imposes
this standard on federal officers, they cannot, consistent
with the Constitution, implement the propesal.lS/

Thecdore B. Olson
Assistant Attorney General
cffice of Legal Counsel

18/ Ordinarily, if we found a proposal to be constitutionally
deficient, we would attempt to work with you and suggest
modifications to bring the proposal into constitutional compliance.
One possibility here might be fully to inform the defendants -

in the actual criminal cases and secure their express cooperation .

in the operation. Anothar might be to use contrived cases..
Ve understand, however, that these possibilities have been .
considered and rejected. Should you reconsider these possibilities
or develop othér alternatives, we srould be happy to review .

them:; and if satisfied on the Sikth Amendment issues, we

would address whatever federalism and ethics problems might -
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be inveolved in the proposal as modified. . ) R T
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