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Foreword

The Attorney General has directed the Office of Legal Counsel to
publish selected opinions on an annual basis for the convenience of the ex-
ecutive, legislative, and judicial branches of the Government, and for the
convenience of the professional bar and general public.* Only opinions as
to which the addressee has agreed to publication are included. The first
two volumes of opinions cover the years 1977 and 1978. This third volume
includes selected opinions issued during 1979.

*The Editor acknowledges the assistance of Joseph Foote, Esq., and Mary E. Cadette in
preparing these opinions for publication.
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January 2, 1979

79-1 MEMORANDUM OPINION FOR THE
GENERAL COUNSEL, DEPARTMENT OF
ENERGY

Department of Energy—Civil Service Commission—
Number of Supergrade Positions the Secretary of
Energy May Fill Pursuant to the Department of
Energy Organization Act (42 U.S.C. § 7101)

This responds to your request for our opinion concerning the authority
of the Secretary of Energy (Secretary) under the Department of Energy
Organization Act (DEOA) or (Act)l to fill 20 supergrade positions
originally authorized by the Economic Stabilization Act of 1970 (ESA)2
and carried forward by the Emergency Petroleum Allocation Act of 1973
(EPAA).J We conclude that the interpretation of the DEOA by the Civil
Service Commission (CSC) is correct and that those positions are not
available to the Secretary.

The 20 supergrade positions at issue were created by § 212(d) of the ESA4
and carried forward by § 5(a) of the EPAA.5 When the Federal Energy
Administration of 1974 (FEAA) was enacted,6 President Nixon delegated
his authority under the EPAA to the Federal Energy Administration

1Pub. L. No. 95-91, 91 Stat. 565 (1977), codified at 42 U.S.C. § 7101 et seq. -

1  Pub. L. No. 91-379, 84 Stat. 796 (1970), as amended by Pub. L. No. 91-558, Title II,
§ 201, 84 Stat. 1468 (1970), Pub. L. No. 92-8, § 2, 85 Stat. 13 (1971), Pub. L. No. 92-15, § 3,
85 Stat. 38 (1971), Pub. L. No. 92-210, § 2, 85 Stat. 743 (1971), Pub. L. No. 93-28, §§ 2-8,
87 Stat. 27 (1973), reprinted at 12 U.S.C. § 1904 note.

115 U.S.C. § 751 etseq.

* Pub. L. No. 92-210, § 212(d), 85 Stat. 743, 751 (1971), reads as follows:

(1) In addition to the number of positions which may be placed in GS-16, 17, and 18,
under section 5108 of title 5, United States Code, not to exceed twenty positions may be
placed in GS-16, 17, and 18, to carry out the functions under this title.

(2) The authority under this subsection shall be subject to the procedures prescribed
under section 5108 of title 5, United States Code, and shall continue only for the dura-
tion of the exercise of functions under this title.

> 15 U.S.C. § 754(a)(1)(B).
¢ 15U.S.C. § 761 et seq.



(FEA) Administrator.7 The DEOA transferred all the functions of the
FEA to the Secretary,” and saved all authority available to the President
immediately prior to the effective date of the Act.9 It is arguable that the
authority for the 20 supergrades has never lapsed and presently resides in
the Secretary. You contend that § 621(d) of the DEOA expressly preserves
the § 212(d) authority by providing that the Secretary may fill 200 super-
grade positions “in addition to the number of positions which may be
placed at GS-16, GS-17 and GS-18 under section 5108 of title 5, United
States Code, under existing law, or under this Act.” 10

Although your contention is not without force, our analysis of the statu-
tory structure and purpose leads us to conclude as follows: (1) recognition
of the 20 additional supergrade positions would be inconsistent with the Act
and congressional intent; (2) the phrase “under existing law” in § 621(d)
was not intended to refer to § 212(d) of the ESA; and thus (3) the authority
provided by § 212(d) is not available to the Secretary.

Supergrade Positions Under DEOA

Section 621 of the Act gives the Secretary the authority to fill a total of
689 supergrade positions. Some must be filled pursuant to the civil service
laws, others are exempt, and still others are initially exempt but will eventu-
ally be covered." The CSC contends that the 689 positions represent the

7 Exec. Order No. 11790, § 2(a), 39 F.R. 23185 (1974).
m§ 301(a), 42 U.S.C. § 7151(a).

*§ 708, 42 U.S.C. § 7298.

1042 U.S.C. § 7231(d).

" § 621, 42 U.S.C. § 7231, provides, in relevant part:

(b)(1) Subject to the limitations provided in paragraph (2) and to the extent the
Secretary deems such action necessary to the discharge of his functions, he may ap-
point not more than three hundred eleven of the scientific, engineering, professional,
and administrative personnel of the department without regard to the civil service laws,
and may fix the compensation of such personnel not in excess of the maximum rate
payable for GS-18 of the General Schedule under section 5332 of Title 5 [United States
Code].

(2) The Secretary’s authority under this subsection to appoint an individual to such
a position without regard to the civil service laws shall cease
(A) when a person appointed, within four years after the effective date of this
chapter, to fill such position under paragraph (1) leaves such position, or
(B) on the day which is four years after such effective date, whichever is later.

(c)(1) Subject to the provisions of chapter 51 of Title 5 [United States Code], but not-
withstanding the last two sentences of section 5108(a) of such title, the Secretary may
place at GS-16, GS-17, and GS-18, not to exceed one hundred seventy-eight positions of
the positions subject to the limitation of the first sentence of section 5108(a) of such title.

(2) Appointments under this subsection may be made without regard to the provi-
sions of section 3324 of Title 5 [United States Code], relating to the approval by the Civil
Service Commission of appointments under GS-16, GS-17, and GS-18 if the individual
placed in such position is an individual who is transferred in connection with a transfer
of functions under this chapter and who, immediately before the effective date of this
chapter, held a position and duties comparable to those of such position.

(3) The Secretary’s authority under this subsection with respect to any position
shall cease when the person first appointed to fill such position leaves such position.

(Continued)



total number of supergrade positions presently available to the Secretary.
The Department of Energy (DOE) asserts that § 621 is not exclusive and
that the 689 figure is not an absolute limit. Resolution of this issue requires
a detailed analysis of the history of § 621.

The provisions concerning supergrade positions underwent substantial
change as the DEOA progressed through Congress. The Senate bill,
S. 826, gave the Secretary the authority to fill 600 “scientific, engineering,
professional, and administrative” supergrade positions without regard to
civil service laws.2 It further provided:

In addition to the number of positions which may be placed in
grades GS-16, 17, and 18 under section 5332 of title 5, United
States Code, under existing law or this Act, not to exceed one
hundred and fifty positions may be placed in grades GS-16, 17,
and 18 to carry out functions under this Act. Positions estab-
lished by this subsection shall be subject to standards and pro-
cedures under chapter 51 of'title 5, United States Code. 5

The bill, as passed by the Senate, vested the Secretary with the authority to
fill 750 supergrade positions. It thus provided for approximately 75 more
supergrade positions than were authorized for the agencies to be merged
into DOE. KB These extra positions, it was asserted, would allow for “room
for growth” in the new department.15 The provisions concerning super-
grades received virtually no attention in Senate deliberations on the DEOA.

In the House, the supergrade positions were a major subject of discus-
sion. H.R. 6804 as reported by the House Committee on Government

(Continued)

(d)  In addition to the number of positions which may be placed at GS-16, GS-17, and
GS-18 under section 5108 of Title 5 [United States Code], under existing law, or under
this chapter and to the extent the Secretary deems such action necessary to the discharge
of his functions, he may appoint not more than two hundred of the scientific, engineer-
ing, professional, and administrative personnel without regard to the civil service laws
and may fix the compensation of such personnel not in excess of the maximum rate
payable for GS-18 of the General Schedule under section 5332 of Title 5 [United States
Code].

DS. 826, 95th Cong., Ist sess. § 611 (1977).

>1d., § 612(b).

"* See Department of Energy Organization Act; Hearings on H.R. 4263 Before the Sub-
committee on Legislation and National Security of the House Committee on Government
Operations, 95th Cong., 1Ist sess. 83-84 (1977) (testimony of James R. Schlesinger); Federal
Personnel for the Proposed Department of Energy: Hearings on H.R. 4263 Before the Sub-
committee on Employee Ethics and Utilization of the House Committee on Post Office and
Civil Service, 95th Cong., lIst sess. 3 (1977) (statement of Robert F. Allnutl, Acting Assistant
Administrator for Administration, Energy Research and Development Administration
(ERDA)). H.R. 4263 was the companion bill to S. 826.

Presumably, DOE would assert that under the Senate bill the Secretary was not limited to
750 supergrade positions because § 612(b) includes the phrase “in addition to the number of
positions which may be placed * * * under existing law.” However, we are satisfied that
the original bill did intend to limit the total number of positions to 750 and that the phrase
“under existing law” was not intended to increase the number.

" Hearings Before the Subcommittee on Employee Ethics, supra, note 14 at 16.
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Operations gave the Secretary the authority to appoint, without regard to
the civil service laws, “not more than the number of scientific, engineer-
ing, and professional supergrade personnel” then authorized for ERDA.'6
Furthermore, the Secretary could fill up to 105 supergrade positions “in
addition to the number of positions which may be placed in grade 16, 17
and 18 of the General Schedule under section 5108 of title 5, United States
Code, or under * * * the Act.” I7

By these provisions, the Government Operations Committee sought to
transfer to the newly established DOE all the supergrade positions
authorized for the agencies to be merged into DOE. The Committee
carefully identified 689 extant supergrade positions:

Energy Research and Development Administration - 511
Federal Energy Administration - 105
Federal Power Commission - 52
Department of the Interior - 11
Other agencies 10

689

H.R. 6804 carried over 511 scientific, engineering, and professional posi-
tions then authorized for ERDA and 105 positions then authorized for
FEA. The Committee Report provided for the 105 FEA supergrade posi-
tions because they were “authorized pursuant to the provisions of the
FEA Act which will terminate upon enactment of this legislation.” '8 No
mention was made of the remaining transferred positions since they were
“presently authorized under civil service laws and will continue to be so
after the positions are transferred to DOE.” ©Thus, unlike the Senate bill,
the House bill, as originally reported, sought to limit the number of super-
grade positions in DOE to those then existing in agencies to be merged into
the new department: “The intent of the committee is to make no change in
existing law regarding supergrade positions in the affected agencies, except
to impose a ceiling at the current level of such positions connected with all
transferred functions.” 2

The House Committee on Post Office and Civil Service proposed
amendments to H.R. 6804 on the subject of the number of exempt
supergrade positions, and it requested sequential referral of the bill after
the Government Operations Committee refused to accept these amend-
ments. The Civil Service Committee believed that H.R. 6804, as reported,
would “dangerously dilute existing controls over a bureaucracy which is
rapidly becoming uncontrollable;” it was “deeply concerned” about the
provisions giving the Secretary authority to fill large numbers of

11 H.R. 6804, 95th Cong., lIst sess. § 607 (1977).

” Id., § 608(b).

" H. Rept. 346, Part I, 95th Cong., lIst sess. 12, 28 (1977).
" Id., at 12.

N1d., at 12.



supergrade positions outside the purview of the civil service laws and
establishing a special authority for 105 supergrades.2l Accordingly, the
Committee proposed amendments, later accepted by the House, giving the
Secretary the authority to fill 350 supergrade positions subject to the civil
service laws2 and only 200 supergrade positions exempted from the civil
service laws.3 However, while the Committee changed the method of ap-
pointment, it did not seek to alter the total number of supergrades pro-
vided for by the Government Operations Committee:

This committee understands that it is the intent of the Govern-
ment Operations Committee to provide supergrade authorization
in H.R. 6804 to an extent equivalent to that existing under pres-
ent law. No new authorization, that is, authorization in excess of
that provided under existing law, is intended.2}

The Conference Committee adopted § 621 of the Act as a compromise be-
tween the House and Senate bills.2 The Act provides for (1) 311 scientific,
engineering, professional, and administrative supergrades,® (2) 178 su-
pergrade positions to be allocated from CSC’s pool under 5 U.S.C. 5108,%
and 200 supergrade positions exempt from the civil service laws. While
there is no stated reason for selecting these individual figures,® we believe
that the Conference adopted the House’s proposal and “[t]he conferees
agreed to assign to DOE 689 supergrade positions which represent the
same number of positions as are presently authorized for functions to
be transferred to DOE.” D Representative Schroeder, a conferee and
member of the House Committee on Post Office and Civil Service,
defended the conference report before the House, stating, “[W]e retained
the House position and there will be no more supergrades in the new

2L H. Rept. 346, Part II, 95th Cong., Ist sess. 5 (1977).

1l These supergrade positions would be allocated to the agency from the CSC pool of
supergrade positions authorized for the Federal Government as a whole, pursuant to 5
U.S.C. 5108. Accordingly, the House adopted an amendment to § 5108 increasing the pool
by 350. H.R. 6804, 95th Cong., Ist sess. § 714(c)(1977).

21 While the amendments of the Committee on the Post Office and Civil Service only
authorized the total of 550 exempt and nonexempt supergrade positions for DOE, the Com-
mittee noted that 73 additional positions were already allocated by CSC from its § 5108 pool
to existing agencies and would be transferred to DOE. Furthermore, CSC could allocate addi-
tional supergrades to DOE to fill “professional engineering positions primarily concerned
with research and development and professional positions in the physical and natural sci-
ences and medicine” which are excepted from the overall pool limit. See 5 U.S.C. § 5108.

A H. Rept. 346, Part II, at 7. See 123 Cong. Rec. H. 5280 (daily ed., June 2, 1977)
(remarks of Representative Schroeder); id. at H. 5283 (remarks of Representative Gilman).

21 The provisions concerning supergrade positions adopted by the Conference are substan-
tially different from both the Senate and House bills. Indeed, Representative Bauman
asserted that the Conference exceeded its mandate in devising the new provisions. 123 Cong.
Rec. H. 8250 (daily ed., Aug. 2, 1977).

2 These positions would initially be filled without regard to the civil service laws but would
be subject to the civil service laws as soon as the original appointee left office or after 4 years,
whichever is later. § 621(b), 42 U.S.C. § 7231(b).

2,To accommodate these new “pool” positions, § 710(b) of the Act added 489 positions to
the § 5108 pool.

21 The number 178 for § 621(c) appears to represent FEA’s authorization (105) plus 73
supergrades assigned to agencies other than ERDA.

” S. Rept. 367, 95th Cong., lst sess. 93 (1977).
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agency than there are in all agencies that are consolidated into the Depart-
ment of Energy * * * [I]t was very hard to get the Senate to yield to the
House position of no new additional supergrades.” 3

We believe that Congress intended to give the Secretary the authority to
fill only 689 supergrade positions in the new department—the number
then authorized in the “other agencies that are being melded into the
Department of Energy.” 31 Representative Horton explained, “what we
did when we got to the conference was to determine that there are now 689
authorized supergrades.” 2

The DOE argues that, while it is clear that § 621 was intended to
authorize only 689 positions, that number was not an overall limit under
the Act and was not intended to override additional sources of appoint-
ment authority. We disagree. It is clear that Congress intended to
authorize in § 621 all the supergrade positions then authorized for the
preexisting agencies and administrations. It calculated the number of
authorized positions as 689.

Moreover, we believe that the 689 figure already includes the 20 super-
grades at issue here; thus to read the Act as preserving § 212(d) would be to
double-count these positions.

As noted above, the EPAA carried forward § 212(d) of the ESA. One
year after passage of the EPAA, Congress enacted the FEAA. That Act
did not repeal the EPAA; and § 7(a) provided:

In addition to the number of positions which may be placed in
GS-16, 17, and 18 under existing law, not to exceed 91 positions
may be placed in GS-16, 17, and 18 to carry out the functions
under this chapter: Provided, That the total number of positions
within the Administration in GS-16, 17, 18 shall not exceed
105 * **  [15U.S.C. § 766(a)(1).]

Presumably the 20 supergrade positions carried forward by the EPAA
would be included in the phrase “under existing law.”

When Congress tallied up the total number of supergrades, it counted
FEA’s share as 105. It appears to have included the 20 supergrade posi-
tions in the 105,38 and it made no mention of, or provision for, § 212(d) of
the ESA. Thus, either Congress treated § 212(d) of the ESA as merged into
FEA’s share or it transferred to the Secretary the portion of § 212(d)
authority given to the FEA Administrator. In either case, to permit the
Secretary to fill additional supergrade positions beyond the 689 authorized
by § 621 would be to double-count at least a portion of the positions
authorized by § 212(d) of the ESA. 3%

10 123 Cong. Rec. H. 8257 (daily ed., Aug. 2, 1977).

N Id., at H. 5281 (daily ed., June 2, 1977).

” Id., at H. 8262 (daily ed., Aug; 2, 1977).

” See Hearings, supra, at 626, note 14 (table compiled by Comptroller General indicating
that 105 FEA positions to be transferred to DOE include the 20 authorized by the ESA).

U It may be argued that § 7(a) merely “held in abeyance” a portion of the authority to ap-
point the 20 supergrades (given the fact that the FEA Administrator could appoint 91

(Continued)



Further, we believe that the phrase “under existing laws” in § 621(d)
was not intended to resurrect or recognize § 212(d) of ESA.
The relevant statutory language provides:

In addition to the number of positions which may be placed at
GS-16, GS-17, and GS-18 under section 5108 of Title 5, [United
States Code] under existing law, or under this chapter and to the
extent the Secretary deems such action necessary to the discharge
of his functions, he may appoint not more than two hundred of
the scientific, engineering, professional, and administrative
personnel without regard to the civil service laws and may fix the
compensation of such personnel not in excess of the maximum
rate payable for GS-18 of the General Schedule under section
5332 of Title 5 [United States Code].® [Emphasis added.]

The language of § 621(d) is not readily susceptible to a satisfactory
parsing and there are two possible interpretations of this subsection. On
the one hand, the use of the word “under” in three subsequent phrases
separated by commas may be interpreted to identify three sources of
supergrade positions, namely, (1) section 5108, (2) “existing law,” and (3)
the provisions of the Act.

Alternatively, this subsection may be interpreted to contemplate only
two sources of supergrade authority: (1) section 5108, and (2) the provi-
sions of the Act, so that the phrase “under existing law” would refer to
the number of supergrade positions authorized and allocated by CSC.%
Under this interpretation, the Secretary would have the authority to ap-
point 200 supergrades in addition to those supergrade positions authorized
elsewhere in the Act and any supergrade positions that CSC has already
allocated or may allocate from its section 5108 pool.

Neither interpretation is entirely satisfactory. Under the first reading
(urged by DOE), the phrase “under section 5108 of title 5, United States
Code,” is redundant because it would be clearly included in the phrase
“under existing law.” Under the second interpretation (urged by CSC),

(Continued)

supergrades up to a limit of 105 positions overall) and that this restriction was lifted once the
limit of 105 was terminated. This interpretation would, however, effectively authorize new
supergrade positions—a result contrary to congressional intent. As indicated by the House
Committee on Government Operations, its intent was to “impose a ceiling [on supergrade
positions] at the current level.” H. Rept. 346, part I, at 12. To the extent the full power to ap-
point under § 212(d) of the ESA was suspended by the FEAA, such a suspension was carried
forward by the DEOA.

The probability that Congress considered § 212(d) of the ESA to have merged into § 7(a) of
the FEAA may explain why the DEOA makes no mention of § 212(d), although it repeals
§ 7(a) of the FEAA and states that § 161(d) of the Atomic Energy Act (also relating to ap-
pointment of personnel) shall not apply to functions transferred under the DEOA. See
§ 709(2)(2), ()(2).

” 42 U.S.C. § 7231(d) [Emphasis added.]

It should be recalled that at the time of the passage of the Act, 73 supergrade positions
had already been allocated by CSC from its § 5108 pool to functions that were to be trans-
ferred to DOE. See H. Rept. 346, Part II, at 7.
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the phrase “under existing law” appears to add nothing to the phrase
“under section 5108.” 37

We find the interpretation of the statute rendered by CSC more persua-
sive and we do not believe that the phrase “under existing law” was
intended to collect unexpired or unrepealed grants of authority for
supergrade positions. Accepting DOE’s interpretation of the phrase and in-
cluding the 20 supergrade positions authorized by § 212(d) of the ESA
would be contrary to the intent of Congress to limit DOE to 689 positions.
We believe that § 621(d) authorized the Secretary to fill up to 200 exempt
supergrade positions in addition to the supergrade positions he may fill pur-
suant to other provisions of the Act or as are allocated to DOE by CSC.

We concur with CSC’s statement that by authorizing 689 positions
“Congress was well aware of all the laws under which energy functions
were performed and that Congress’ purpose was to merge and consolidate
the laws and their functions into the newly created functions of DOE.”
Also, we believe that the number of authorized positions was not an ab-
solute limit. At a request, additional positions may be allocated to DOE by
CSC pursuant to 5 U.S.C. § 5108. However, at its commencement, the
new department was authorized only 689 supergrade positions.

We do not believe that § 212(d) of the ESA survived the passage of
DEOA.3*

John M. Harmon

Assistant Attorney General
Office of Legal Counsel

” The legislative history is of little assistance in construing the language of § 621(d). The
conference report does not explain the origin or meaning of the phrase.
The original Senate bill, S. 826, 95th Cong., Ist sess. § 612(b) (1977), used the phrase
“under existing law” in the following context:
In addition to the number of positions which may be placed in grades GS-16, 17, and 18
under section 5332 of title 5, United States Code, under existing law or this Act, not to
exceed one hundred and fifty positions may be placed in grades GS-16, 17 and 18 to
carry out functions under this Act. [Emphasis added.)
If the phrase were intended to identify additional supergrade positions, S. 826 would
have to be read as authorizing at least 125 positions (from FEAA and ESA) beyond the
750 explicitly provided for. Yet it is clear that this accretion in supergrade positions was
not intended by the bill. See S. Rept. 367, at 92-93 and note 14, supra. Rather, the
phrase most probably refers to positions already authorized and allocated pursuant to 5
U.S.C. § 5108. But see § 7(a) of the FEAA (phrase “under existing law” in context
similar to § 621(d) of DEOA appears to refer to other laws authorizing supergrade posi-
tions and not merely 5 U.S.C. § 5108).
3*We are aware that implied repeals of specific statutory provisions are disfavored. See,
United States v. United Continental Tuna Corp., 425 U.S. 164, 168-69 (1976); Regional Rail
Reorganization Act Cases, 419 U.S. 102, 133-34 (1974). Although it is the duty of courts to
strive to interpret statutory language to further coexistence of two potentially conflicting
statutes, see, Morton v. Mancari, 417 U.S. 535, 551 (1974), we do not believe that the clear
intent of Congress should be ignored in order to save an otherwise displaced statutory subsec-
tion. Furthermore, DEOA is a reorganization act that supplants a number of earlier statutes
in the same field of law. It thus appears more analogous to a statute that substitutes for an
earlier statute, see, Posadas v. National City Bank, 296 U.S. 497, 503 (1936) and Plains Elec.
Generation and Transmission Cooperations, Inc. v. Pueblo of Laguana, 542 F. (2d) 1375
(10th Cir. 1976), than a general statute in one area of law that conflicts with a specific statute
in another area of law. See, Regional Rail Reorganization Act Cases, supra, and Morton v.
Mancari, supra.



January 15, 1979

79-2  MEMORANDUM OPINION FOR THE
COMMISSIONER, IMMIGRATION AND
NATURALIZATION SERVICE

Immigration and Naturalization Service—Special
Litigation Unit—Alleged Nazi War Criminals—
Funds Available for the Operation of the Unit—
Appropriation Act—Authorization Act

This responds to your request for the opinion of the Office of Legal
Counsel concerning the availability of funds for the Immigration and Na-
turalization Service’s (INS) Special Litigation Unit. This unit handles
cases involving alleged Nazi war criminals. The Department of Justice
Authorization Act, Pub. L. No. 95-624 § 2(9), 92 Stat. 3459, 3460,
authorizes funding for INS of “$320,722,000, of which $2,052,000 shall
be made available for the investigation and prosecution of denaturaliza-
tion and deportation cases involving alleged Nazi war criminals.” The
earlier Department of Justice Appropriation Act of 1979, Pub. L. No.
95-431, 92 Stat. 1021, appropriates $299,350,000 for “salaries and ex-
penses” of INS and does not specify any portion thereof for the Special
Litigation Unit. As you point out, Congress passed the Authorization Act
after the Appropriation Act with knowledge of the $21 million difference.

Your request raises three issues: first, whether the absence of a specific
item for the Special Litigation Unit in the Appropriation Act and INS
budget estimate restricts the availability of funds for the Unit; second,
whether the Authorization Act permits or requires INS to devote
$2,052,000 of available funds for the Unit; third, if INS is required or per-
mitted to commit appropriated funds to the Unit, the roles, if any, of the
Office of Management and Budget and the Department’s Office of
Management and Finance in the process. We conclude that INS is required
to make $2,052,000 of the total funds already appropriated for INS avail-
able to the Unit. We have requested the views of the Assistant Attorney
General for Administration before responding to the third question, since
it involves a technical problem within the competence of his office.

The Appropriation Act authorizes a general, lump sum appropriation
for INS with no restrictions or subdivisions. A long-standing rule of the
Comptroller General is that an agency may use appropriated funds for the
accomplishment of its mission unless another specific fund is created or
the particular expenditure is prohibited. See, e.g., 42 Comp. Gen. 708, 712
(1963); 29 Comp. Gen. 419, 421 (1950). The enforcement of the denaturali-
zation and deportation laws against alleged Nazi war criminals is clearly
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within the scope of INS’s mission, and the Appropriation Act places no
restriction on using funds for this purpose.' In the absence of other legisla-
tion, INS may therefore use appropriated funds to support its Special
Litigation Unit.

The second question concerns the effect the subsequently passed
Authorization Act has on INS’s funding of the Unit. Section 2(9) of the
Act expressly earmarks $2,052,000 of the authorized $320,722,000 for the
Special Litigation Unit. The legislative history of the Act shows that Con-
gress intended to require INS to allocate that amount out of whatever
funds were appropriated. Before the House Judiciary Committee, you
testified that INS intended to reprogram $1.6 million from its other ac-
tivities to support a Special Litigation Unit of a given size.2 The com-
mittee’s report expressed dissatisfaction with the reprogramming method
because it would necessitate the Unit “to compete for already scarce
resources with other programs within INS.” 3 Therefore, the report con-
tinued, the Authorization Act would earmark $2,052,000 for the Special
Litigation Unit “to assure financing and maximum operational efforts”
with a larger staff.4 This report expressed a clear legislative intent to re-
serve $2,052,000 for the functions of the Special Litigation Unit out of
whatever resources were available to INS.

Although the Authorization Act was passed after the Appropriation Act
and although it authorized $21 million more for INS than originally ap-
propriated, this alone does not indicate a contrary intent. As your
memorandum points out, the conference report on the Authorization Act
noted the difference between the amount authorized and that already ap-
propriated, and it invited the Administration to request a supplemental
appropriation to cover the difference.5 The report attributed the increase
to the need “to improve INS efforts to control the illegal alien problem, as
well as to reduce the adjudication and naturalization backlogs in the vari-
ous INS offices around the country.” 6 The three areas in which the House
had authorized additional positions than INS had requested or the Senate

1 We note that the Comptroller General has long held that “subdivisions of an appropria-
tion contained in an agency’s budget request or in committee reports are not legally binding
on the department or agency concerned unless they are specified in the appropriation act
itself.” 55 Comp. Gen. 812, 819-20 (1976); see also 55 Comp. Gen. 307, 319-21 (1975); 17
Comp. Gen. 147, 150 (1937). Therefore, the lack of a specific item for the Special Litigation
Unit in INS’s budget request or the Appropriations Committee reports does not prevent it
from expending funds for the Unit.

21INS intended to staff the unit with eight attorneys, three investigators, three paralegals,
and three secretaries. Hearings Before the Committee on the Judiciary of the House of
Representatives on Department of Justice Appropriation Authorizations, 95th Cong., 2d
sess., at 71-72, 372.

> H. Rept. 95-1148, 95th Cong., 2d sess., at 13.

4 H. Rept. 95-1148, 95th Cong., 2d sess., at 13. The report states that the increase will per-
mit the Unit to have 10 attorneys, 8 investigators, 4 paralegals, and the necessary number of
clericals. Id.

"H. Rept. 95-1777, 95th Cong., 2d sess., at 12.

¢ H. Rept. 95-1777, 95th Cong., 2d sess., at 12.
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had authorized are antismuggling investigators, adjudication personnel,
and naturalization processing personnel.7 Unlike the Special Litigation
Unit, funds for these positions were not earmarked specifically in the
Authorization Act, and the House report points to the provision of addi-
tional resources in these areas rather than allocation of existing funds.
Therefore the “additional positions” for which the conference report
stated a supplemental appropriation would be necessary are not related to
the Special Litigation Unit.

In summary, funds appropriated to INS in the Department of Justice
Appropriation Act are available for the Special Litigation Unit. The intent
of Congress in subsequently enacting § 2(9) of the Department of Justice
Appropriation Authorization Act was to commit the use of $2,052,000 of
the appropriated funds to that purpose.

Leon Ulman
Deputy Assistant Attorney General
Office of Legal Counsel

"See H. Rept. 95-1148, 95th Cong., 2d sess., at 7-12.
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January 16, 1979

79-3 MEMORANDUM OPINION FOR THE
ASSISTANT DIRECTOR, CRIMINAL
INVESTIGATIVE DIVISION, FEDERAL
BUREAU OF INVESTIGATION

Privacy Act (5 U.S.C. § 552a(c))—Federal Bureau
of Investigation—Transmission of Information
Collected by FBI to State or Local Law
Enforcement Agencies

This is in response to your request for our opinion whether the Federal
Bureau of Investigation’s (FBI’s) disclosure to a local or State law enforce-
ment agency of personal information obtained from another law enforce-
ment agency would be subject to the accounting requirements of the
Privacy Act, 5 U.S.C. § 552a(c). This memorandum will address not only
this question, but also the question whether the Privacy Act permits these
disclosures at all.

As we have previously advised you, the FBI may legitimately acquire in-
formation from one State or local agency and pass it to a different State or
local agency. See 28 U.S.C. § 534(a). We understand that the FBI’s cur-
rent practice is to retain a copy of the transferred records for 6 months in
the field office that handled the liaison work. The copies of the documents
are kept in one file jacket; they are not indexed, but are retrievable by the
individual’s name.

We believe that under the FBI’s current practices, the handling and
transfer of the documents in question would be subject to the require-
ments of the Privacy Act. This Act generally applies to a “system of
records,” defined in the Act as

a group of any records under the control of any agency from
which information is retrieved by the name of the individual or
by some identifying number, symbol, or other identifying par-
ticular assigned to the individual. [5 U.S.C. § 552a(5).]
Since the documents in question appear to constitute a “group of
records,” under the control of the FBI, and may be retrieved by resort
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to the use of an individual’s name, they would seem to come within this
definition' and hence within the general requirements of the Privacy Act.

Before addressing your inquiry whether an accounting of the disclosure
of such records is required under the Privacy Act, we believe it is first
necessary to determine whether the Act allows a disclosure of these records
at all. The Act generally prohibits Federal agencies from disclosing any in-
formation from a system of records without the consent of the subject in-
dividual, unless the disclosure falls within a specific exception.25 U.S.C.
§ 552a(b). The only relevant exception would be a disclosure “for a
routine use.” 5 U.S.C. § 552a(b)(3). Federal agencies may use this excep-
tion, however, only if the statutory definition of a “routine use” has been
satisfied, see 5 U.S.C. § 552a(a)(7), and the procedural requirements for
delineating and establishing a routine use are met. 5 U.S.C.
§ 552a(e)(4)(D) and (e)(11); Privacy Act Guidelines, 40 F.R. 28949, 28954
(1975).

We believe that disclosure in this situation would satisfy the definition
of a “routine use.” That term is defined as “the use of such record for a
purpose which is compatible with the purpose for which it is collected,”
and the records in question are collected by the FBI for the purpose of dis-
closing them to the pertinent State or local agency. However, we believe
that a serious legal question exists whether the FBI has established a
“routine use” under the procedural requirements of the Act. Federal
agencies that maintain a system of records are required to:

* * ‘Publish in the Federal Register at least annually a notice of
the existence and character of the system of records, which notice
shall include—
(A) the name and location of the system;
(B) the categories of individuals on whom records are main-
tained in the system;
(C) the categories of records maintained in the system;
(D) each routine use of the records contained in the system,
including the categories of users and the purpose of such use.

* k k Kk Kk *x %

* * *At least 30 days prior to publication of information under
paragraph [4](D) of this subsection, publish in the Federal
Register notice of any new use or intended use of the information

1While the records appear to be maintained only on an informal and temporary basis, the
fact that the records are maintained in a file available to all for a period of 6 months
precludes any determination on our part that the records do not come within the definition of
a “system of records.”

2 Although the Privacy Act does not define the term “disclosure,” it seems clear to us that,
since the FBI’s transmittal of the records to the State or local agency would impart to that
agency information “which in itself has meaning and which was previously unknown to the
[agency] to whom it is imparted,” Harper v. United States, 423 F. Supp. 192, 197 (D.S.C.
1976), the FBI would be “disclosing” information within the meaning of the Act.
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in the system, and provide an opportunity for interested persons
to submit written data, views, or arguments to the agency. [5
U.S.C. §552a(e)(4)(A)-(D), e(11).]

The delineation of the FBI central records system, 43 F.R. 44683 (1978),
the only system which, as we are informed, is relevant at all to this type of
information, contains no indication that the FBI, in the course of
facilitating State or local investigations, maintains files of information on
those who are the subject of those investigations.3Even though this system
of records provides for a broad routine use,4 we do not think that this
broad provision can apply to records that are not encompassed in the
description of the records in the system. Since no routine use has been
established, and since no other exception would allow disclosure, it would
appear to us that disclosure is prohibited by the Privacy Act.

The underlying purpose of these provisions support our conclusion.
Congress intended the requirements of disclosure set forth above to enable
individuals to determine whether Federal agencies hold information on
them, H. Rept. 1416, 93rd Cong., 2d sess. 2, 15 (1974). Also, the aim was
to inform the public of the proposed uses of the information. Id. at 15;
Privacy Act Guidelines, 40 F.R. 28949, 28966 (1975). The failure to iden-
tify the information in question in any system of records undermines both
of these goals, because the public would have no knowledge of the fact
that the information is stored or of the uses to which it is put. Since Con-
gress intended that the “routine use” exception would apply only if such
conditions were met, H. Rept. 1416, 93d Cong., 2d sess. 16 (1974), we do
not believe that this exception may justify a transfer of the pertinent
information.

We suggest several ways to alleviate the problem. The first would be to
identify these records in the FBI Central Records System so that the
routine use provision for that system could apply to these records.
Another solution would be avoiding a “system of records” format of
organizing the information transferred to the States or localities. This
could be done, first, by not retaining any copies of the information; in this
way there would be no file of records, and hence no “system of records”
would exist, and therefore the Privacy Act would not apply.5 A simpler
way may be not to handle the records at all, and let the information be
transferred directly from one State agency to another.

This question whether the accounting requirements of the Privacy Act
apply to transfers under the suggested plans would depend on which plan

" The reference to “ Domestic Police Cooperation,” 43 F.R. 44684, does not, in our view,
indicate that the FBI maintains such files.

4“Information from these files is disseminated to appropriate Federal, State, local and
foreign agencies where the right and need to have access to this information exists.” 43 F.R.
44693 (1978).

> The definition of “system of records” refers to “a group of any records” [emphasis
added], and this would clearly suggest that a single record does not by itself constitute a
system of records.

«
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is adopted. If the FBI continues to maintain these files in a system of
records, the accounting requirements in 5 U.S.C. § 552a(c) would apply to
a disclosure of any record contained in that system. Since 5 U.S.C.
§ 552a(c) applies only to a “system of records,” however, the re-
quirements of that section would not apply if the FBI handles the informa-
tion so as not to create a system of records.6

Mary C. Lawton
Deputy Assistant Attorney General
Office of Legal Counsel

61t is to be noted that, pursuant to this memorandum the FBI published in the Federal
Register (44 F.R. 58920 (1979)) a modified system notice for its central records system. The
FBI described its temporary maintenance of records relevant to the domestic police coopera-
tion program.



January 16, 1979

79-4 MEMORANDUM OPINION FOR THE
ATTORNEY GENERAL

Constitutional Law—Constitution—Article V—The
Amending Process—The Convention Method

This responds to your request for our views on several questions per-
taining to the process of amending the Constitution by convention. We
should note at the outset that, because no amending convention has ever
been called, there is little history or law on the subject. Much of our dis-
cussion here is thus necessarily predicated not on history or judicial deci-
sions, but on the views of legal scholars. A number of important questions
have been identified in the scholarly writingl and we have endeavored to
outline the most important of those. Most of these issues lack clear
answers, and in the time available we have not undertaken to resolve all of
them.

Article V of the Constitution reads:

The Congress, whenever two thirds of both Houses shall deem it
necessary, shall propose Amendments to this Constitution, or,
on the Application of the Legislatures of two thirds of the several
States, shall call a Convention for proposing Amendments,
which in either Case, shall be valid to all Intents and Purposes, as
Part of this Constitution, when ratified by the Legislatures of
three fourths of the several States or by Conventions in three
fourths thercof, as the one or the other Mode of Ratification
may be proposed by the Congress * * *

The provision for State initiative was regarded by the Framers of the Con-
stitution as an important safety valve to allow the States to correct Federal
abuses of power or to propose amendments Congress refused to propose.

IMuch of the legal writing in this area was occasioned by two events: (1) the effort of a
large number of States to call for a convention on the reapportionment issue; and (2) a bill in-
troduced by Senator Ervin and passed by the Senate which provided for procedures necessary
to effectuate the convention process.
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In order to initiate the convention process, two-thirds of the States must
submit applications to Congress. Before issuing its “call” for the conven-
tion, Congress must determine whether the requisite number of applica-
tions has been received. The authority to call the convention, we think,
necessarily requires a determination that the basic conditions for a conven-
tion are met. However, once it has been determined that two-thirds of the
States have submitted valid applications, Congress is generally thought to
be obliged to call a convention.

Although Article V says nothing as to the organization of a convention,
it is the general view that Congress may establish the convention’s
“ground rules”—e.g., the time and place of meeting, the number of
delegates, the basis of representation, etc. Since Article V contemplates a
“Convention for proposing Amendments” [emphasis added], most
authorities believe that the convention must be free to weigh and evaluate
various alternatives and to frame its own proposed amendment. If that is
so, Congress would not have the power to structure the precise wording of
an amendment. Once drafted and approved by the convention, the pro-
posed amendment must then be ratified, as Article V specifies, “by the
Legislatures of three fourths of the several States or by Conventions in
three fourths thereof, as the one or the other Mode of Ratification may be
proposed by the Congress.”

Several questions may arise with respect to the validity of State applica-
tions. The first is whether an application might lapse over time. In order
that the applications demonstrate a national consensus, we believe, as does
every authority known to us, that the States’ applications must be
reasonably contemporaneous. This view is supported by the decision in
Dillon v. Gloss, 256 U.S. 368, 274-75 (1921), in which the Supreme Court
spoke of a contemporaneous State consensus as necessary to support an
amendment. While this case dealt with ratification by the States, it is
generally agreed that notions of responsible timeliness should also be re-
quired in the application process. There are, however, widely divergent
views as to what constitutes a “contemporaneous” period of time—
suggestions range from a generation to 2 years. Congress will necessarily
have to make a judgment in this area, taking into account the time neces-
sary for the States to respond to an issue and perhaps other factors such as
changed political, economic, or social conditions. Congress’ focus here
should be on the question whether, in fact, the applications fairly reflect
the current judgment of the requisite number of States that a constitu-
tional change is needed. It should be noted that the bill introduced several
years ago by Senator Ervin, which passed the Senate but was never con-
sidered further, provided that all calls must have occurred within a 7-year
period. For your information, the approximately 20 calls related to the
Federal budget issue have come within the past 3 to 4 years.

A second question is whether State applications on different topics may
(or must) be aggregated for purposes of determining whether two-thirds of
the States seek a convention. The view of most, but not all, legal authorities
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is that applications relating to different matters should not be counted
together. In our opinion, this position is correct. Unless the applications
deal with the same issue, it would seem that the fundamental prerequisite
of calling a convention, i.e., the existence of a national consensus that a
constitutional change is desirable, is not satisfied. It is generally agreed
that States may call for a general revision of the Constitution, but short of
such a general undertaking, we think it would circumvent one of the cen-
tral principles of the amendment process to allow the combining of calls
on issues as disparate as reapportionment, abortion, or budgetary re-
straint, no one of which was deemed by two-thirds of the States as worthy
of consideration. We have been advised that the recent flurry of applica-
tions have been variously stated as relating to limiting the Federal debt,
balancing the Federal budget, or prohibiting deficit spending, matters that
might or might not be regarded as proper subjects for a single call.

If this is a correct view of the law, the next question is how similar the
States’ applications must be in order for them to be aggregated. The
various authorities agree that the applications need not be identical, but
that it suffices if the States request a convention to address the same
general problem or issue. The Congress, in deciding whether the requisite
number of applications has been made, must necessarily determine
whether this requirement is met.

Once Congress ascertains that a convention is appropriate, the next
question is whether Congress may impose limitations on the convention’s
deliberations. There is substantial disagreement among the legal
authorities on this question. Those who believe that the convention may
not be limited, but may consider whatever issues it deems desirable, rely
on the following arguments. The language referring to a “Convention for
proposing Amendments” suggests that the convention may propose any
amendment it sees fit to support. Since the Framers provided the conven-
tion process as a means to check Federal abuses, some argue that it would
undermine this purpose to allow Congress to limit the convention’s
deliberations. In addition, some theorists assert that the States cannot be
deemed to be authorized to limit an instrumentality created under the
Constitution. In fact, some argue that a convention is a body endowed
with all power residing in the people, and as such may not be limited by the
States, the branches of the Federal Government, or even the Constitution.

The majority view, however, is that Congress may limit the
convention’s deliberations. The arguments for this proposition, at least on
our consideration of them, appear to be persuasive. Since Article V allows
a convention to be called only where there is a consensus among the States
as to an area of proposed change, the convention should not be allowed to
discuss issues as to which there is no demonstrated consensus. The history
of Article V suggests that the convention process was intended to serve as a
means of considering specific amendments. Since the States would still
be free to initiate any amendment they wished, this view is entirely consist-
ent with the underlying purpose of Article V. Some have also
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argued that this view furthers the purpose of Article V, since the States
may be less likely to call for conventions if they know that those conven-
tions are free to propose changes beyond the proposed areas. Finally, con-
trary to the view of some commentators, it is contended that a convention
is not a sovereign body, but rather only a body summoned pursuant to the
terms and under the authority of Article V. The House of Delegates of the
American Bar Association in its recent deliberations on the amendment
process concluded that limitations on the convention would be
appropriate.

The question whether the President may become involved in Congress’
call for a convention is also a much-debated one. Those who believe the
President must be involved in this process rely on Article I, section 7, of
the Constitution, which requires any “Order, Resolution, or Vote to
which the Concurrence of the Senate and House of Representatives [is]
necessary * * * shall be presented to the President” for approval. Since
Congress’ call for a convention must necessarily provide the “ground
rules” of the convention, the call would have the force of law and thus
might be seen as requiring Presidential approval under this provision. As
you know, in our opinions on the “legislative veto” we have taken the
view generally that the only way for Congress to “make law” is through
Article I, section 7, and that the President must always have a veto func-
tion. The argument in favor of Presidential involvement would seem par-
ticularly strong if Congress, in the process of issuing a call, is required, as
we suppose it is, to appropriate funds for the convention’s operations; or-
dinarily, we would presume a role for the executive branch whenever
funds are to be appropriated. The fact that the Supreme Court decided in
Hollingsworth v. Virginia, 3 Dali. 378, 381 (1798), that the President “has
nothing to do with the proposition, or adoption, of amendments to the
constitution” has been discounted by these authorities on the ground the
opinion offers no rationale and because the decision was rendered in the
context of an amendment proposed by Congress.

Those who believe that the President may have no role in approving or
vetoing Congress’ call for a convention rely on the language in Article V
that “the Congress” is to call a convention and on the Supreme Court’s
decision in Hollingsworth v. Virginia. In addition, these authorities argue
that Presidential involvement may be contrary to the purpose underlying
Article V. Such involvement would make the convention amendment
process undergo a requirement not involved in the usual mode of amend-
ing the Constitution; it would also allow the President to block a process
whose purpose is to allow the States some independence in the area of con-
stitutional change. The requirement of Article I, section 7, these commen-
tators contend, is inapplicable here since Congress does not judge the
substance of the proposed amendments, but merely regulates matters nec-
essary to the implementation of Article V. Finally, it is argued that
Presidential involvement is unnecessary since, in light of the fact that the
proposal is advanced by the States and must be referred to the convention,
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there is little opportunity for meaningful review or to safeguard the Execu-
tive’s powers.2

Role of the courts. In Coleman v. Miller, 307 U.S. 433 (1939), the
Supreme Court held several aspects of the amendment process to be
political questions and nonjusticiable. In our view, however, this decision
cannot be taken to mean that all questions arising in the course of the
amendment process will not be reviewed by the courts. In several decisions
prior to Coleman the court had reviewed and resolved such questions. See
e.g., Dillon v. Gloss, supra; Hollingsworth v. Virginia, supra. The fact
that Coleman did not overrule these cases suggests that review on some
questions is still available, particularly if the question does not involve an
assessment of political, social, or economic factors, which were thought to
preclude review in Coleman. In addition, decisions after Coleman suggest
that the Court may be willing to review questions relating to the amend-
ment process if there is neither a textually demonstrable commitment of
their resolution to the Congress nor a lack of judicially discoverable stand-
ards by which to resolve the questions presented. See, e.g., Baker v. Carr,
369 U.S. 186 (1962). The decisions both before and after Coleman thus
suggest that such issues as the imposition of limits on the convention’s
deliberations and the President’s involvement in the process of amend-
ment by convention may well be reviewable in the courts.

Larry A. Hammond
Acting Assistant Attorney General
Office o f Legal Counsel

! You may recall that when the 95lh Congress passed the Equal Rights Amendment exten-
sion bill, we concluded that a Presidential signature was not required but that the President
might elect to sign the bill as a matter of discretion. He did elect to do so, but noted the legal
conclusion that he was not required to pass on it since it involved a matter within the province
of Congress under Article V.
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January 17, 1979

79-5 MEMORANDUM OPINION FOR THE
SECRETARY OF THE INTERIOR

Administrative Procedure—Rulemaking—
Department of the Interior—Ex Parte
Communications—Consultation with the Council of
Economic Advisers—Surface Mining Control and
Reclamation Act (30 U.S.C. § 1201 ef seq.)

On September 18, 1978, the Office of Surface Mining Reclamation and
Enforcement (OSM), acting pursuant to a delegation of authority from
you as Secretary of the Interior under the Surface Mining Control and
Reclamation Act of 1977, 91 Stat. 445, 30 U.S.C. § 1201 et seq. (the 1977
Act), published a notice of a proposed rulemaking in the Federal Register.
The notice (1) stated that the rulemaking was intended to establish “a
nationwide permanent program for the regulation of surface and under-
ground mining operations by the States and the Federal Government as
required by” the 1977 Act; (2) set forth the text of proposed rules; (3) an-
nounced that public hearings on the rules would be held at certain desig-
nated places during October 1978; and (4) invited written or oral com-
ments from the public for a 60-day period ending November 17, 1978.

During the comment period the Regulatory Analysis Review Group
(RARG), at the direction of the President, reviewed the proposed rules
and submitted a report containing a number of comments. The Council of
Economic Advisers (CEA) is an active member of RARG, and it partici-
pated in the preparation of this report. After the close of the comment
period, the Chairman of CEA and the Assistant to the President for
Domestic Affairs and Policy were asked to consider several questions
related to the proposed rules. This Office has been asked to consider
whether—and pursuant to what limitations—CEA members and staffers
may meet with you and members of your OSM staff to discuss in greater
detail their concerns about several portions of the rules.

The questions we have been asked are, first, whether there is any
statutory or constitutional prohibition against consultations between the
Department of the Interior (Interior) and CEA; second, provided that
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consultations are appropriate, what are the necessary procedures to insure
compliance with the requirements imposed by recent decisions of the U.S.
Court of Appeals for the District of Columbia Circuit.

For the following reasons, we conclude that no prohibition against com-
munications within the executive branch after the close of the comment
period exists; that nothing in the relevant statutes or in the decisions of the
D.C. Circuit Court suggests that full and detailed consultations between
parties charged with promulgating the rules and the President’s advisers
are barred. The rulings of the D.C. Circuit Court, however, suggest that it
may be inappropriate for interested persons outside the executive branch
to conduct ex parte communications with the Secretary and his staff. If
that is so, we believe that the D.C. Circuit Court would disapprove of
CEA or other advisers to the President serving as a conduit for such ex
parte communications. In order to prevent CEA from serving as a con-
duit, we recommended the procedure outlined in detail in the attached let-
ter from this Office to CEA of December 28, 1978. We have concluded
that by adhering to these procedural steps, as we understand Interior and
CEA have done, there has been proper compliance with the law as it has
developed in the D.C. Circuit Court.

1. Procedure

We understand that each of the following procedural steps has now
been implemented:

(1) The CEA staff has compiled a record of all the oral and
written communications with private persons interested in the
proposed rules. This catalog outlines the content of all the com-
munications as accurately and fully as possible. For the sake of
completeness, it also includes recollections of CEA conversations
with other executive branch agencies.

(2) Following receipt and review of this material, OSM made it
available to the public in the document room at the Department
of the Interior. At the same time OSM published a statement in
the Federal Register of January 4, 1979, acknowledging and ex-
plaining the reason for this addition to the administrative record.
The statement also announced the reopening of the record to
allow comments on factual material contained in the submission.
A period of 18 days will be permitted in which appropriate com-
ments may be submitted by the public. At the close of that period
OSM will review and analyze these comments. To assure the wid-
est public availability of the CEA documents, copies of the com-
plete packet have been delivered to every Regional Office of your
Department. An effort was also made to contact directly State
governments likely to have an interest in reviewing this material.

(3) Once the compilation was made publicly available and
the notice was forwarded to the Federal Register for publication,
the CEA Chairman and/or his staff conferred with OSM on
particular portions of the proposed rules. First meeting was
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in January 1979, and there have been a few brief subsequent
communications.

(4) Although no changes were made in the proposed rules as a
result of these consultations, if any communications made dur-
ing this consultation process did become in part the basis for the
Secretary’s final decision concerning the rulemaking, their rela-
tionship to that decision would be fully spelled out with the
promulgation of the final rule. The record may not be further re-
opened prior to the final decision unless you propose to rely on
information not included in the record and subjected to reason-
able public comment in advance of your final decision.

(5) During the period of consultation, the participants were
asked to refrain from communicating with other persons inter-
ested in the rulemaking, including other executive branch officials,
if those officials have either directly or indirectly had contacts with
non-Govemment persons having an interest in the rulemaking.

II. Participation by CEA in the Decisionmaking Process

The first question is whether either the Constitution or relevant statutes
prevent the President’s economic advisers from conferring with you. The
basic constitutional presumption favors communication and consultation
within the executive branch in the process of formulating rules and pro-
cedures. While some matters may be of quasi-adjudicatory nature, to
which communication with the decisionmaker would seem improper, in
the much larger category of executive actions barriers to free communica-
tion between and among the President’s advisers should not be lightly
assumed. The President is charged under Article II, section 3, of the Con-
stitution to insure that the laws are faithfully executed. In Myers v. United
States, 272 U.S. 52, 135 (1926), the Supreme Court stated:

The ordinary duties of officers prescribed by statute come under
the general administrative control of the President by virtue of the
general grant to him of the executive power, and he may properly
supervise and guide their construction of the statutes under which
they act in order to secure that unitary and uniform execution of
the laws which Article II of the constitution evidently con-
templated in vesting general executive power in the President
alone. Laws are often passed with specific provision for the adop-
tion of regulations by a department or burcau head to make the
law workable and effective. The ability and judgment manifested
by the official thus empowered, as well as his energy and stimula-
tion of his subordinates, are subjects which the President must
consider and supervise in his administrative control.1

1 We note that other language in Myers makes unclear whether the mode of supervision
contemplated by the Court in the language quoted in the text above was limited to the power
of removal or whether that supervision could take less drastic forms, such as consultation.
See 272 U.S. at 135.
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We believe that, albeit dictum, this language is a correct statement of the
principle that Congress, in delegating rulemaking authority to department
heads, who are subject to the President’s removal power under Article II,
section 2, class 2, of the Constitution, must be assumed to have recognized
the inherent power of the President to supervise the exercise of that
authority. We also believe that this supervisory power of the President,
and the duty of the department heads to report to the President concerning
the discharge of their offices,2 carry with it the constitutional right of the
President to receive and give advice to his subordinates relating to the dis-
charge of their duties. See, e.g., United States v. Nixon, 418 U.S. 683
(1974).

The only substantial issue is, in our view, whether Congress has at-
tempted, by statute, to limit or otherwise regulate participation (in the de-
cisionmaking process) by the Chairman or any other Federal official not
within Interior. We think the answer to this question is an unqualified
negative.

Before discussing those statutes that could arguably place some limits
on the Chairman’s participation, we would observe that Congress has
demonstrated a full awareness of the means by which it may attempt to
regulate interagency review of proposed rules. For example, in § 305(a) of
the Clean Air Act Amendments of 1977, 42 U.S.C. § 2607(d)(4)(B)(ii),
Congress specifically required that written comments by agencies partici-
pating in interagency review of rules be placed on the record of the rule-
making conducted by the Administrator of the Environmental Protection
Agency. That provision also recognizes that such written comments may
be made at any point in the process, both prior to the publication of the
notice of rulemaking and after the close of the public comment period.

It is particularly significant that neither the language of 305(a) nor its
legislative history suggests in any way that Congress was enlarging, or
needed to enlarge, an affirmative power of the President to conduct such
interagency review.3 Furthermore, we believe that Congress’ refusal to ex-
tend the requirement of § 305(a) to oral communications was a recognition
of the right of the President and his subordinates to communicate in con-
fidence their views on issues raised by rulemaking governed by that
provision.

The question whether the relevant statutes, here § 4 of the Ad-
ministrative Procedure Act, 5 U.S.C. § 553, and § 501 of the 1977 Act, 30
U.S.C. § 1251, in any way limit the authority to conduct interagency
review of the rule at issue may be disposed of readily. Nothing in the lan-
guage of the statutes or their legislative history suggests an intent to limit
or otherwise to regulate the interagency review that has been accorded this
rule. Furthermore, we believe that the Supreme Court’s recent decision in
Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense

2Constitution of the United States, Art. II, § 2, cl. 1.
1See H. Rept. 294, 95th Cong., Ist sess., 319-20 (1977); H. Rept. 564, 95th Cong., Ist
sess., 177-78 (1977).
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Council, Inc., 435 U.S. 519, 547 (1978), indicates that § 553 is an affirma-
tive grant of power to agencies to devise procedures most congenial to the
rulemaking conducted by them. Thus, we think it clear that a procedure
adopted by an agency to secure the views of other interested agencies on
specific rules is within the ambit of the power conferred by § 553. We
therefore turn to the question whether the procedures set forth in part I
above are a reasonable exercise of that power.4

III. The D.C. Circuit Court Cases

In two cases, Home Box Office, Inc. v. FCC, 567 F. (2d) 9 (D.C. Cir.
1977), cert, denied, 434 U.S. 829 (1977), and U.S. Lines, Inc. v. Federal
Maritime Commission, 584 F. (2d) 519 (D.C. Cir. 1978), panels of the D.C.
Circuit Court of Appeals have indicated that so-called ex parte communica-
tions between persons interested in an “informal” rulemaking and the rule-
making agency must be generally disclosed on the record. Those cases also
indicate that, at least where such contracts may have substantially influ-
enced or provided a basis for the rule finally adopted, their substance must
have been subjected to adversary comment by other interested persons.

Although the Supreme Court’s decision in Vermont Yankee, as well as
decisions by other panels of the D.C. Circuit Court,5 cast considerable
doubt on the correctness and applicability of these court-fashioned ex
parte rules in the present context, we believe that the procedures in Part I
satisfy Home Box Office and U.S. Lines. The procedures were drafted
with these two cases in mind and they reflect our best efforts to satisfy the
several requirements of the cases. First, they place in the administrative
record the substance of all so-called ex parte communications between
private persons and the Chairman and his staff since the notice of pro-
posed rulemaking was published. Every document that CEA received and
reviewed has been transmitted to OSM and the substantive details of every
telephone conversation have been disclosed. Thus, in our view, there is no
longer any.reasonable likelihood that in meeting and discussing the pro-
posed rules CEA will be transmitting any off-the-record ex parte informa-
tion. Secondly, the procedures devised here give to any interested person
the right to comment on those communications for a reasonable period

4 We are advised that no departmental regulations in effect from September 18, 1978 to the
present would in any way conflict with the procedures set forth in Part I. On August 10,
1978, a document entitled “Public Participation in Decisionmaking—Interim Guidelines and
Invitation for Comment,” was published in the Federal Register, 43 F.R. 35754-57, outlin-
ing your proposed policy regarding public participation in rulemaking. Nothing in those
guidelines appears to be inconsistent with the procedures set forth in Part I. Nor would this
procedure appear to conflict with the notice of procedures for public participation issued by
your Department on June 12, 1978, establishing the policy for public participation at the pre-
notice state of this rule, 43 F.R. 25881-82 (June 15, 1978), or the proposal of the rule itself,
43 F.R. 41661 et seq. (Sept. 18, 1978).

*  See, Action for Childrenk Television v. FCC, 564 F. (2d) 458 (D.C. Cir. 1977); Hercules,
Inc. v. EPA, 598 F. (2d) 91 (1978).

25



of time. The reopening of the record for this limited purpose has been
undertaken to insure that any information communicated by CEA that
was made a part of the record has been subjected to the fullest and fairest
scrutiny.6 In fact, we have been advised both by CEA and by OSM staff
that the predominance of material released was already in the record
developed during the comment period. Indeed, most of the information,
insofar as CEA found it to be relevant, was included in the RARG Report
which, as you know, was incorporated into the record during the comment
period and was itself subjected to considerable public scrutiny.

The only question that remains under Home Box Office and U.S Lines
is whether those cases require that the meetings and communications be-
tween your staff and CEA must themselves be placed in the public record.
Neither case dealt with intra-executive branch communications; in both
the ex parte contacts were made by interested persons outside the decision-
making process. Moreover, we think the purposes underlying the holdings
in these cases are fully served by a requirement that all contacts with per-
sons outside the Government be disclosed. It was not the purpose of the
court to alter the ordinary way in which decisions are made by those
charged with promulgating rules. Just as there is no bar in those opinions
against confidential consultation between the Secretary and his assistants,
we find no bar to communications from others within the executive branch
so long, of course, as the communications are not the vehicle for the in-
direct transmission of off-the-record, ex parte information from interested
persons outside the Government. For the reasons outlined in our discus-
sion of the role of the Chief Executive in overseeing the rulemaking proc-
ess, we would be most reluctant to infer a prohibition or other restraint
against a full exchange of views among the President’s advisers. To the
contrary, Congress has frequently demonstrated sensitivity to the need to
preserve open lines of communication for the exchange of views and to im-
prove the deliberative process within the executive branch. Exemption
(b)(5) in the Freedom of Information Act, 5 U.S.C. § 552 (b)(5), stands as
the clearest evidence of Congress’ continuing acknowledgment of the
practice of confidential communications.

Finally, we should reiterate that to permit confidential communications

6 Reopening the record for the restricted purpose of allowing comment on the CEA
disclosure document is somehow unfair to other interested persons who might wish to make
additional comments after the 60-day formal comment period closed. Indeed, we understand
that a number of comments have been received by OSM after the close of the comment
period but that it has declined to review and consider them. We believe that a limited reopen-
ing is appropriate in this case. The purpose of the reopening is quite simply to assure closest
compliance with these D.C. Circuit Court decisions while allowing executive branch officials
to fulfill their responsibilities. As the disclosure documents prepared by CEA demonstrate,
this procedure was not intended to provide, nor will it have the effect of providing, a means
of funnelling tardy industry or other interested persons’ comments to the agency decision-
maker. Virtually all the comments received by CEA were made during the public comment
period and are already in the record. Given these facts, we think it reasonable to reopen
without launching anew the rulemaking process.
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between Interior and the President’s economic advisers will not frustrate the
basic requirements of the Administrative Procedure Act and of the 1977
Surface Mining Act that the foundation and rationale for ultimate rule-
making determinations be spelled out and be subject to close public and
judicial scrutiny. To whatever extent your views are premised upon
economic or other considerations arising in the course of your discussions
with CEA, those considerations must (1) have their origin somewhere in the
record you have developed over the last few months, and (2) be articulated
in your final rule. These requirements having been met, and the other pro-
cedures satisfied, we see no substantial basis for a claim that the rules
themselves are arbitrary or capricious, or that the rulemaking process has
been otherwise flawed.

Larry A. Hammond
Acting Assistant Attorney General
Office ofLegal Counsel

Attachment
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December 28, 1978

Mr. Peter G. Gould

Special Assistant to the Chairman
Council of Economic Advisers
Executive Office Building
Washington, D.C. 20506

Dear Peter:

This letter is to confirm the conversations we have had over the last
several days with respect to the Council of Economic Advisers’ (CEA’s)
participation in the Office of Surface Mining’s (OSM’s) regulations. The
following items have been discussed fully with Leo Krulitz and, more
recently, with Bill Eichbaum, at the Department of Interior. We have also
reviewed this matter carefully with Jim Moorman and his staff in our
Land and Natural Resources Division. It is our view that the following
procedures are fully compatible with the relevant statutes and case law
with respect to the informal rulemaking process:

(1) CEA staff members are in the process of preparing a
catalogue of all oral and written communications they may have
had with parties interested in OSM’s proposed strip mining regu-
lations. It is understood that the compilation of these contacts
will reflect, as completely as reasonably possible, the content of
all such communications. This Office will assist you in assuring
that this material is set forth in as complete and accurate a form
as reasonably possible. Hopefully, we will be able to transmit
this material to OSM on Tuesday morning, January 2, 1979.

(2) Knowledgeable people at OSM will review this compilation
as soon as it is received and will ascertain what portions, if any,
of the material constitute new matter not already set forth on the
record of this rulemaking proceeding. Of course, staff people at
CEA should be able materially to assist in this process, since you
also have a comprehensive knowledge of the record.

(3) As soon as reasonably possible following the receipt and
review of this material, OSM will make it available to the public
in the document room at the Department of the Interior. At the
same time OSM will have published in the Federal Register a
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statement acknowledging and explaining the reason for the sup-
plementation of the record in this respect. The statement will also
announce the reopening of the record to allow comments on
whatever new factual material may be contained in this submis-
sion. A period of ten days will be permitted in which appropriate
comments may be submitted by interested parties. At the close of
that comment period OSM will review and analyze these com-
ments in the same manner in which it has in the past analyzed
comments accumulated during the public notice and comment
period.

(4) It is the judgment of this Office that once this compilation
of third-party communications has been made publicly available
and the notice has been transmitted to the Federal Register for
publication it will then be appropriate for the Chairman and
staff personnel at CEA to participate in the decisionmaking
process in whatever fashion is most productive. We understand
that you envision one or more meetings to discuss particular por-
tions of the proposed rules. Those meetings need not be con-
ducted on the record. I have advised, however, that you maintain
a.record of the agenda items discussed with OSM so that, if
necessary, we can identify at a later time those portions of the
regulations that were the subject of your communications.

(5) To the extent that your meetings and communications
become in part the basis for the Secretary of Interior’s final deci-
sion, of course, the substantive basis for that decision will be
spelled out on the record. It will not be necessary for the Secre-
tary to allow any additional reopening of the record at this later
stage unless, through some failing in the procedure we have
developed, the Secretary’s ultimate judgment is based indirectly
on third-party communications that were not included in the
record and subjected to reasonable comment.

(6) During this period of consultation between CEA and OSM
the Chairman and CEA staff members will refrain from having
any further communications with parties interested in these pro-
posed regulations. In order most carefully to assure the propriety
of this process we have also advised you to refrain from having
communications with other executive branch officials if those of-
ficials have, themselves, had contacts with outside parties with
respect to these regulations.
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As I have stated above, it is our view that these several steps carefully
pursued will assure the legality of the informal rulemaking proceeding. We
have begun the drafting of and will complete early next week a legal opin-
ion discussing the several bases for this conclusion.

Sincerely,

Larry A. Hammond
Acting Assistant Attorney General
Office of Legal Counsel

cc: Mr. William Eichbaum
Office of the Solicitor
Department of the Interior
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January 17, 1979

79-6 MEMORANDUM OPINION FOR THE
ASSISTANT ATTORNEY GENERAL,
CRIMINAL DIVISION

The President—Interpretation of 18 U.S.C. § 603 as
Applicable to Activities in the White House

This responds to your memorandum of November 30 requesting our
opinion concerning the application of 18 U.S.C. § 603 to activities in the
White House involving the President.! Your inquiry arises in connection
with a pending investigation of the allegation that during the course of an
August 10, 1978 luncheon for about 20 Democratic Party donors and fund-”
raisers that took place in the Family Dining Room of the White House, the
President solicited contributions for a political purpose within the meaning
of that criminal statute. This investigation is being conducted in accordance
with Title VI of the Ethics in Government Act of 1978, Pub. L. No.
95-521, 92 Stat. 1824. Pursuant to § 601 of that Act, 28 U.S.C. § 592, where
an allegation of criminal misconduct is made with regard to persons holding
certain high official positions in Government, including the Presidency, the
Attorney General is charged with conducting a preliminary investigation of
the matter. If he determines that the matter warrants further investigation
or if he has not determined within 90 days of receiving the information
“that the matter is so unsubstantiated as not to warrant further investiga-
tion or prosecution,” he is required to apply to a special division of the U.S.
Court of Appeals for the District of Columbia for the appointment of a
special prosecutor. If the Attorney General concludes that the matter is
“unsubstantiated,” he must file a memorandum to that effect with the

1 Although your initial inquiry concerned the application of § 603 to both the President
and the Vice President, we understand that only its application to the President is now at ~
issue, and have framed our discussion accordingly. In general, however, the analysis here set
forth would apply to both the President and the Vice President.

Editor’s Note: The Special Prosecutor Division of the U.S. Court of Appeals for the District
of Columbia Circuit granted leave to the Attorney General to disclose, in the public interest,
his report of February 1, 1979, on the above matter. The report is appended to this opinion.
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court. In taking the required action, the Attorney General is not to deter-
mine whether the allegations constitute a prosecutable offense or whether
an indictment should be sought. No constitutional question is therefore
raised as to whether a sitting President may be indicted, an issue seen by
the Watergate Special Prosecutor in 1974 as an open one.2

To assist you in making your recommendations to the Attorney
General, you have asked us to address the questions of statutory con-
struction presented by 18 U.S.C. § 603 in this context. Two specific issues
are involved: (1) whether a room in the White House reserved for the use
of the President is a room “occupied * * * by any person mentioned in
section 602 [of title 18]”; and (2) whether a room such as the Family Din-
ing Room is one “occupied in the discharge of official duties.” We believe
that the answer to the first of these questions is in the affirmative. The
answer to the second, a much more difficult issue, depends upon the cir-
cumstances of the particular case. We have also summarized the com-
peting views on a third question of statutory interpretation raised by § 603,
i.e., whether solicitation of a private person, rather than a Federal officer
or employee, was intended to come within the terms of the Act. In light of
our resolution of the second issue, we have not, however, reexamined the
Department’s past position on the third question.3

I. The Statute

Section 603 provides as follows:

Whoever, in any room or building occupied in the discharge of
official duties by any person mentioned in section 602 of this
title, or in any naval yard, fort, or arsenal, solicits or receives any
contribution of money or other thing of value for any political
purpose, shall be fined not more than $5,000 or imprisoned not
more than three years, or both.

113

The word “whoever” is broadly inclusive, replacing a reference to “no
person” contained in § 603 as originally enacted in 1883.4 There is no in-
dication that the 1948 enactment of title 18 into positive law, 62 Stat. 683,
which changed the word “whoever” (defined by 18 U.S.C. § 591 as inter-
changeable with the word “person”) was intended to limit the sweep of
the initial, all-encompassing reference. Judicial construction of the
original provision shortly after its enactment established that private citi-
zens, as well as Government officers and employees, fell within the scope
of its prohibition. See, United States v. Newton, 20 D.C. (9 Mackey) 226

: See, Reply Brief for the United States, at 24-34, in United Stales v. Nixon, 418 U.S. 683
(1974).

1 We have not considered a fourth critical question, which turns primarily on matters of
fact, i.e., whether a solicitation within the terms of the statute has occurred.

4 Act of January 16, 1883, cl. 27, 22 Stat. 403, 407, as amended. This Act is commonly
referred to as the Pendleton Civil Service Act.
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(1891).5This construction is in accord with Congress’ apparent intent that
§ 603 apply to all persons.6

While the broad prohibition in § 603 is thus to be observed, its applica-
tion is more narrowly limited to “any room or building occupied” by cer-
tain persons for certain purposes. The phrase “any room or building” is
relatively straightforward. Since both “room” and “building” are men-
tioned, it appears that Federal occupation of a single room in otherwise
non-Federal premises would not bring the whole of those premises within
the area encompassed by the statutory prohibition. On the other hand, the
inclusion of a reference to buildings and not simply rooms indicates that
common areas such as corridors, and not simply offices in actual use, fall
within the scope of the statute.7The meaning of the phrases “person men-
tioned in section 602 of this title” 8 and “occupied in the discharge of
official duties” is less clear.

II. The Persons Mentioned

The bar on solicitation imposed by § 603 applies only in rooms and build-
ings occupied by persons mentioned in Section 602 of title 18. Section 602
provides:

* There, the court rejected the defendant’s assertion that, to fall within the terms of the
statute, the person soliciting had to have been “either an employee of the Government of the
United States, or one of the officers named in [the original versions of 18 U.S.C. §§ 602, 606,
or 607].” Instead, the court said, Congress could prescribe rules of conduct “to be observed
not only by officers and employees of the Government who shall occupy [the specified] places
for the time being, but also by the citizen who may for any purpose be allowed to go into these
places.” 20 D.C. at.231. Relying on the plain language of § 603, the court concluded that the
provision should be read as forbidding persons outside the Government from engaging in the
forbidden activities in Government buildings. See also. United States v. Burleson, 127 F.
Supp. 400, 402 (E.D. Tenn. 1954) (“ Section 603 prohibits solicitation or receipt by anybody of
contributions in a Government building, or building occupied in whole or in part by Govern-
ment employees, or persons compensated by money derived from the Treasury of the United
States™).

*See, e.g., 14Cong. Rec. 622 (1882) (Senator Coke) (§ 603 “applicable to all persons™); id.
at 636 (Senator Hawley) (“ forbidding any person in the world”).

> It should be noted that § 603 was revised in 1948 to prohibit solicitation or receipt of any
contribution for any political purpose “from any such person,” i.e., from any person men-
tioned in § 602. The change was intended “to make it clear that the section [would] not em-
brace State employees in its provisions [albeit that] [sJome Federal agencies are located in State
buildings occupied by State employees.” See 62 Stat. 722; see also H. Rept. 304, 80th Cong.,
Ist sess. AS51 (1947). Earlier draft versions of the criminal code revision did not accomplish
such a change and the reasons for its introduction in the later versions are not explained. Com-
pare H. Rept. 152, 79th Cong., lst sess. A47 (1945), with H. Rept. 152, Pt. 2, 79th Cong., 2d.
sess. A46(1946). In 1951 these additional words were stricken because they had not been con-
tained in the version of § 603 adopted as part of the 1909 criminal code revision. See S. Rept.
1020, 82d Cong., Ist sess. (1951), reprinted at 1951 U.S. Code Cong. & Adm. 2578, 2584. This
narrowing of the class of potential victims and then return to the statute’s original scope does
not reveal any intention to alter the dimensions of the zone in which such conduct toward a
specified victim class was to be prohibited.

* As originally enacted both § 603 and § 606 referred to persons “mentioned in this act”
rather than to persons “mentioned in section 602.” The current language of reference was
adopted as part of the 1948 Criminal Code revision, 62 Stat. 722. This change appears to have
no great significance, other than to focus the current inquiry more narrowly on § 602 rather
than, in addition, upon other sections of the Pendleton Act.

3
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Whoever, being a Senator or Representative in, or Delegate or
Resident Commissioner to, or a candidate for Congress, or in-
dividual elected as, Senator, Representative, Delegate, or Resi-
dent Commissioner, or an officer or employee of the United
States or any department or agency thereof, or a person receiving
any salary or compensation for services from money derived
from the Treasury of the United States, directly or indirectly
solicits, receives, or is in any manner concerned in soliciting or
receiving, any assessment, subscription, or contribution for any
political purpose whatever, from any other such officer,
employee, or person, shall be fined not more than $5,000 or im-
prisoned not more than three years or both.

The language of § 602 can be construed in a variety of ways. The specific
mention of Senators, Representatives, and Delegates without a similar ex-
press reference to the President and Vice President might be interpreted to
mean that these high-ranking officers were not meant to be included
within the scope of the statute.” We believe, however, that the inclusion of
specific references to legislative officers may more plausibly be explained
by congressional intent to override a decision of the Attorney General that
Senators and Representatives did not fall within the scope of an earlier
provision, enacted in 1876, upon which § 602 was closely modeled. 10 It
might also be argued that the language “any person receiving any salary or
compensation for services from money derived from the Treasury of the
United States * * *” extends on its face to anyone, including the Presi-
dent, who is paid from Treasury funds." This phrase could, on the other
hand, be said to serve a distinct purpose in reaching Government

> The Vice President is often regarded as an officer of the legislative branch by virtue of his
responsibilities as President of the Senate. The failure to include a reference to the Vice Presi-
dent along with Senators, Representatives, and Delegates might therefore be said to raise the
implication that neither he nor the President in whose stead he may be called to serve were
meant to fall within the scope of § 602. The unique nature of the Vice Presidency was relied
upon by Acting Attorney General Laurence Silberman in a 1974 opinion that the language
“officer or employee of the executive branch” in 18 U.S.C. § 208 did not encompass the Vice
President. See letter to Howard N. Cannon, Chairman, Committee on Rules and Ad-
ministration, U.S. Senate (Sept. 20, 1974). Reliance was also placed on the statutory scheme
requiring an officer having a financial interest to disqualify himself, a prospect not
reasonably intended to extend to the President and, it may be inferred, to the Vice President;
the waiver arrangement included in the statute which assumes the existence of an “official
responsible for appointment;” and specific legislative history expressing the view that legisla-
tion in the area of conflicts of interest should treat the President and Vice President in a
unique fashion. None of these considerations exists in the present case.

1017 Op. Att’y Gen. 419 (1882).

' 1Section 602, as originally enacted, did not list persons receiving salary or compensation
derived from the Treasury of the United States among the class of persons forbidden from
soliciting or receiving contributions but only among the class of persons who could not be
solicited. This arrangement was altered in 1925 as a result of the Federal Corrupt Practices
Act of 1925, 43 Stat. 1073. The amendment to § 602 was offered on the floor of the House
without any detailed explanation of the drafters’ intent. See 65 Cong. Rec. 10329 (1924)
(Representative Cable).
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contractors and other such persons not included within the section’s “of-
ficer or employee” language, rather than expanding the class of covered
“officers” to include the President if it would not otherwise do so. Fi-
nally, it might be contended that the word “officers” is used in a narrow
constitutional sense to denominate persons appointed by the President or
heads of departments whose positions satisfy the traditional requirements
of office described in the Germaine case,2and not elected officers such as
the President and Vice President. It has, however, been recognized that
the critical consideration in determining the meaning of the word
“officer” is not compliance with the Germaine standards alone, but rather
the intent of Congress.3 That intent, in this case, is most clearly revealed
by the debate on the 1883 Pendleton Act.

Significantly, as was often mentioned in the debate, the problem of
“political assessments” —the demand for and collection from Govern-
ment employees of a percentage of their salary to support the reigning
political party and its campaign activities—had been addressed in 1876 by
means of an amendment to an appropriation bill, which forbade “all ex-
ecutive officers or employees of the United States not appointed by the
President with the advice and consent of the Senate * * * [from] re-
questing, giving to, or receiving from any other officer or employee of the
Government, any money * * * for political purposes.” ¥ This 1876 pro-
vision is, however, not the only relevant precursor to the 1883 legislation.
In 1867 a provision which, on pain of dismissal, prohibited any “officer or
employee of the Government” from requiring “any workingman in any
navy yard to contribute or pay any money for political purposes” was
passed as a rider to an appropriation bill.15 The legislative history of this
provision suggests that it was meant to address abuses by such high-
ranking officials as the Secretary of the Navy.l6 It therefore seems clear
that where Congress intended to limit the sweep of legislation of this sort,
it did so expressly, as was the case in 1876. Despite the precedent provided
by the 1876 provision, however, most of the proposed bills on the subject
of political assessmentsl7 and § 602 as finally enacted contained no similar
express indication that all executive officials were not to be included with-
in its scope. Indeed, on at least one occasion, Senator Pendleton, in an im-
passioned speech, decried just that sort of technical distinction between

1! United States v. Germaine, 99 U.S. 508 (1878).

140 Op. Att’y Gen. 294, 297 (1943); Steele v. United States, No. 2, 267 U.S. 505, 507
(1925); United States v. Hendee, 124 U.S. 309 (1888).

K Act of August 15, 1876, ch. 287, 19 Stat. 143, 169. As originally enacted, this provision
provided that violators would be deemed guilty of a*misdemeanor and fined $500; they would
also be discharged. This provision is now codified at 5 U.S.C. § 7323; a violation is no longer
deemed a misdemeanor and only the penalty of removal has been retained.

" Act of March 3, 1867, c. 172, 14 Stat. 489, 492.

" See Cong. Globe, 39th Cong., 2d sess. 1948 (1867) (Senator Wilson).

" Butsee 14Cong. Rec. 21 (1882) (Springer proposal to amend 1876 provision to prohibit
any Member of Congress, Presidential appointee “or other person” from engaging in the
solicitation of Federal employees on pain of criminal fine, but not removal from office).
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Presidential appointees and other Federal officers.18 The congressional
intent that those officers formerly excluded from the scope of the provi-
sion were henceforth to be included within the class of persons governed
by the terms of § 602 and its compansion provisions thus seems rather
clear.

It does not necessarily follow, however, that the President himself, and
not simply Presidential appointees, were similarly intended to be brought
within the reach of these new provisions. One brief statement made by
Senator Edmunds, reporting a bill developed by the Judiciary Committee
in response to a resolution requesting that committee to consider the prob-
lem of political assessments, is particularly noteworthy:

I am instructed by the [Judiciary] Committee * * * to report an
original bill which I send to the Chair to be placed upon the
Calendar. And I am authorized by the Committee to make this
statement that in the draft of the bill it is not the purpose of the
Committee to create any implication as to the right of the legisla-
tive power to restrain the President in regard to the matters in
question. [14CONG. Rec . 600(1882).]

This oblique statement could signify that Congress did not intend to bring
the President within the scope of 18 U.S.C. § 602, § 603, § 606, or § 607,
provisions which in large part were modeled upon the Judiciary Com-
mittee bill.9 It is, on the other hand, evident that Congress was particu-
larly sensitive to the important constitutional issue raised by any attempt
to limit the President’s discretion with regard to the removal of his ap-
pointees as would have been the case under § 3 of the bill, the prohibition
on removal now found in 18 U.S.C. § 606.2 Seen in this light, Senator Ed-
munds’ statement has completely contrary implications, suggesting that a
committee disclaimer was necessary since the President was indeed re-
garded as an executive officer of the United States whose politically
motivated discharge of a direct subordinate was seen to fall within the
scope of the bill.

Support for the latter interpretation and, we believe, critical evidence
suggesting that the President falls within the class of persons governed by
the bill, is found in a subsequent discussion of § 606, which, in a fashion
similar to § 603, refers to “officers or employees of the United States

" See 13 Cong. Rec. 5331-5332 (1882)!

" 14Cong. Rec. 643 (1882) (Senator Maxey).

10 The power of Congress to limit the President’s power of appointment and removal was
often debated in connection with the related debate on Senator Pendleton’s Civil Service bill.
See, e.g., 14Cong. Rec. 608 (1882) (Senator Van Wyck). Continuing disagreement regarding
this power may well have caused the Judiciary Committee to request Senator Edmunds to
make such a disclaimer.
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mentioned in Section 602.” 21 Senator Hawley, who offered the amend-
ment to the Pendleton Civil Service bill which in large part incorporated
the Judiciary Committee’s proposal for a separate bill addressing the
problem of political assessments, described a correction he had made in
the language of his proposal as follows:
[T]his clause, “by reason of any vote such officer or employe has
given or withheld, or may purpose to give or withhold, at any
political election,” has been striken out. On a moment’s thought
it was seen that that came in conflict with what is universally ad-
mitted to be the right of a Chief Executive to make appointments
in a certain branch of controlling offices in accordance with his
own political faith. That he has a right to do, and he could not
conduct the Government without it * * * That would have for-
bidden, as the draft originally stood by an oversight, the Presi-
dent of the United States from changing his attorney-general
from one party to another, or changing a foreign minister, or
perhaps even changing a cabinet minister. So that part is
withdrawn, and it now only forbids employes collecting from
each other, and forbids persons going into the Government
rooms and offices and there collecting money for political pur-
poses. That is clearly a thing we have a right to do. Then it for-
bids degrading or discharging a man for giving or not giving
money. All three of these things are clearly within our legitimate
function. [14CONG. Rec . 622(1882).]

It is clear, therefore, that he intended the President to be included among
the “officers” governed by the bill. While narrowing the scope of § 606 to
limit its sweeping bar on removal for what in essence would simply be
political affiliation as evidenced by an officer’s past voting record,
Senator Hawley left untouched the prohibition on removal for failure to
provide political support in the form of monetary contributions. He thus in
large measure eliminated the kind of constitutional concern that may have
been the basis for the Judiciary Committee’s earlier disclaimer. While a
similar question concerning the application of § 606 to the President was
subsequently raised by Senator Jones at the close of debate on the political
assessments bill,2 no response was deemed necessary, probably because

2l Section 606 provides:
Whoever, being one of the officers or employees of the United States mentioned in
section 602 of this title, discharges, or promotes, or degrades, or in any manner
changes the official rank or compensation of any other officer or employee, or prom-
ises or threatens so to do, for giving or withholding or neglecting to make any con-
tribution of money or other valuable thing for any political purpose, shall be fined not
more than $5,000 or imprisoned not more than three years, or both.

2 See 14Cong. Rec. 670 (1882):
With respect to the third section of the bill [18 U.S.C. § 606], I should like to ask the
Senator from Vermont if the word ‘officer’ as used here can be held to include the
President of the United States? Because if so it would present to my mind a very

serious and embarrassing objection to this part of the bill * * *
(Continued)
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the Jones statement failed to take into account the significant degree to
which the Hawley correction had narrowed the scope of the § 606 prohibi-
tion on removal.

Additional statements in the course of debate evidencing a concern that
the President, too, had been involved in political assessment abuses pro-
vide further evidence in support of the view that the President was not
thought to be outside the intended scope of the 1883 political assessment
legislation.3 So, too, do general statements that the actions of “every
officer and employe of the Government who can be thought o f” and “any
of the officers of the Government of any rank or degree” were to be re-
stricted pursuant to those provisions.2t These broad statements are partic-
ularly noteworthy in a context where Congress could reasonably conclude
that all schemes involving any Government official’s efforts to coerce a
subordinate to contribute funds to a political cause constituted an abuse of
power, a violation of the rights of the subordinate, and, a consideration
not insignificant in their eyes, a patently inequitable method for diverting
funds appropriated for employee salaries into partisan hands. Such policy
considerations undoubtedly apply even more strongly to persons closer to
the pinnacle of the Government hierarchy where power is most signifi-
cantly concentrated and the potential for coercion correspondingly great.
Particularly where only criminal penalties were provided rather than pro-
vision made for discharge or removal of an offending official, policy
reasons for prohibiting such abuses of power by the President as much as
by any other Government official are clearly present.

A number of arguments based on the language of § 602 and certain state-
ments contained in the legislative history of the Pendleton Act might be
cited in support of the view that the President does not come within the
class of persons mentioned in that provision. However, the better view,
in our judgment, is that the President does, indeed, fall within the terms
of that provision.

III. Discharge of Official Duties

Notwithstanding the application of § 603 to rooms reserved for the use

(Continued)

However anxious I may be in common with those around me to reach legitimate civil-
service reform, I shall not throw myself in the path of the Constitution to do it. If the
officer who controls the executive power of this Government has the right under the Con-
stitution to remove, it would be a most serious question if an issue should be made be-
tween the inferior employe and that high official as to the causes of removal * * *

See, e.g., 13 Cong. Rec. 5331 (1882) (Senator Conger); id. at 5339 (Senator Hale). See
also, id. at 4859 (Representative Kasson) (assuming that President was covered by proposed
amendment referring to “any Executive officer or employee of the United States™).

2 14 Cong. Rec. 636 (1882) (Senator Hawley). But see, id. at 641 (Senator Sherman)
(describing a proposed amendment framed in terms of “executive officers” as embracing
“every employe of the Government, from postmasters down * * *” but apparently doing
so with the intent to show that such persons were within the scope of the amendment, not
that others were excluded therefrom).
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of the President generally, an issue is nevertheless presented whether
rooms in the White House are “occupied in the discharge of official
duties.”

Significantly, the statute is not framed in terms of property owned or
held by the United States; it rather adopts a functional test, focusing on
areas used by Federal personnel while they are conducting the Govern-
ment’s business. At the same time, however, no indication is given
whether the word “occupied” is intended to refer only to those areas in ac-
tual use, to those areas within the zone of normal use, or both.

The legislative history specifically addressing the meaning of this phrase
is limited. “Public buildings” were regarded as within the scope of the
statute; B privately held residences such as lodging houses were not.27 More
insight can, however, be gained by consideration of the overall statutory
scheme.

The four companion provisions passed in 1883 constitute a carefully
crafted system of overlapping prohibitions designed to eliminate the abusive
practice of political assessments. The enactment was intended (1) to elimi-
nate pressures for political contributions relating to Federal employment
both on and off the job (by banning solicitation and receipt of contribu-
tions and gifts between Federal officers and employees— 18 U.S.C. §§ 602
and 607), and (2) to make unlawful all political pressures on the job (by
banning solicitation on the job site by any person for any political purpose
or intimidation with regard to job tenure, rank or compensation— 18
U.S.C. § 603 and 606).2° In order to accomplish the latter purpose, § 603
went beyond a prohibition of actual physical disruption of the work proc-
ess,2 and beyond a less all-encompassing bar on solicitation of Federal
employees themselvesd) to prohibit any sort of solicitation or receipt on
work premises by or from any person. It sought, in effect, to create for
Federal workers a neutral job site free from political solicitation.

This arrangement has dual significance. It is apparent that Congress

” Congress’ action in adopting § 603 was characterized as an exercise of its power to con-
trol Government property in a business rather than in a political sense. See 14 Cong. Rec.
623 (1882) (Senator Coke); id. at 669 (Senator Edmunds).

“ See, id. at 625 (Senator Williams); id. at 636 (Senator Hawley); id. at 640, 670 (Senator
Jones).

17 See, id. at 622 (Senator Jones).

1 Senator Harrison described the proposed scheme as an attempt to “remove from all
those in the official service of the United States any other influence or control in their giving
than that which may operate upon a private individual.” Id. at 639.

” See, e.g., United States v. Thayer, 209 U.S. 39, 42 (1908) “ It appears to us no more open
to doubt that the statute prohibits solicitation by written as well as spoken words * * *. The
purpose is wider than that of a notice prohibiting book peddling in a building. It is not, even
primarily, to save employes from interruption or annoyance in their business. It is to check a
political abuse * *

Y0 See 14 Cong. Rec. 638 (1882) (Senator Hawley) (“no human being could, inside of
Uncle Sam’s buildings or grounds, solicit in any way anybody for a single cent”). See also
note 7, supra, discussing the 1948 and 1951 amendments which altered the scope of § 603 in
this regard.
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intended § 603 to serve as a mechanism that would remove all possibility
of political solicitations being addressed to Federal employees during the
course of their employment. It therefore follows that Federal premises
should be regarded as “occupied” both where at a particular time an
employee is actually engaged in work in a particular area and, more
generally, where a group of employees routinely utilize larger areas in the
course of their regularly assigned responsibilities.3l Similarly, in order for
the statutory bar to be effective, it seems only reasonable that, along with
actual office or work space, common areas such as cafeterias and rest
rooms provided on the Federal premises for use during short breaks from
the performance of official duties should be seen to fall within the terms of
the statute.? Finally, it is clear that the mere subjective intent that a par-
ticular conversation or transaction conducted on Federal premises be re-
garded as private cannot have the effect of taking an area in which it oc-
curs outside the zone of “occupation] in the discharge of official duties.”

At the same time, it is apparent that in developing this statutory scheme,
Congress intended to distinguish between Federal employees’ public and
private lives. A significant portion of the Senate debate on the political as-
sessment portion of the Pendleton Act and related companion legislation
was devoted to proposals to extend § 603 and § 606 to cover employee con-
tributions for any political purpose which might be made outside the job
site anywhere in the District of Columbia, or in other enclaves within exclu-
sive Federal jurisdiction,3and to bar any solicitation sent through the mails
to any Federal officer for any political purpose.3 These proposals,

S There is at least one suggestion in the legislative history of § 603 that solicitation during a
private meeting with a clerk not engaged in official duties at a time when all other clerks nor-
mally occupying a public building had left for the day would not fall within the scope of the
statute. See 14 Cong. Rec. 669 (1882) (Senator Morgan). In citing this example the speaker
apparently assumed that the clerk’s office was neither actually occupied in the discharge of
official duties nor included in an area more generally being utilized by Government
employees acting in the course of their employment. Depending on the circumstances,
however, reliance on this example may no longer be warranted, for even where an individual
employee is not himself engaged in official business, some substantial portion of the premises
in which an after-hours meeting might take place may in instances be “occupied in the
discharge of official duties” by security guards or maintenance and cleaning personnel. While
it might still be contended that an after-hours meeting in a part of a public building not
generally patrolled by security guards or occupied by cleaning personnel would not fall
within the terms of the statute, at least where the employee who has arranged the meeting is
not actually engaged in the performance of official duties, and while other statements in the
course of legislative debate and judicial decision may suggest a contrary result, see notes 5
and 30, supra, we need not reach that question here.

2 Such areas are, for example, regarded as occupied in the discharge of official duties for
purposes of the workers’ compensation laws. See, e.g., 82 Am. Jur. 2d, Workmens Com-
pensation §§ 271-272, at 57-59 (1976).

I See 14 Cong. Rec. 621-630 (1882) (Slater amendment prohibiting solicitation or receipt
for any political purpose); id. at 639-642 (Vest amendment similar to Slater amendment);
id. at 644 (George amendment broadening § 603 to include “the District of Columbia, or any
room or building occupied * * *”); id. at 666-667 (Beck substitute prohibiting any contri-
bution for any political purpose); id. at 667-670 (Morgan amendment prohibiting contribu-
tion for political purpose to Senators, Representatives, or Delegates or any person within the
exclusive jurisdiction of the United States).

<Id. at 650 (George amendment); id. at 670 (Groome amendment).
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however, were not accepted, and the initial distinction between on-the-job
and off-the-job restrictions was carefully preserved. Although the debate
on proposed amendments was not specifically couched in First Amend-
ment terms, the Supreme Court in United States v. Thayer, supra, at 42,
observed that “[t]he limits of the Act, presumably, were due to what was
considered the reasonable and possibly the constitutional freedom of
citizens, whether officeholders or not, when in private life * * *.”°3 in
keeping with the provision’s plain language and this evidence of congres-
sional intent to distinguish between Federal employees’ public and private
lives, it therefore seems appropriate to interpret the phrase “in the
discharge of official duties” as limiting solicitation in premises held or
used by Federal personnel, but only to the extent that their presence there
is work-related.

Thus, a distinctly different case is presented where certain premises are
held by the Federal Government for the purpose of a personal residence
rather than as a business office or other similar work site. There is, of
course, a connection between the occupancy of such premises and the
status of an individual, such as the President, as a Federal officer. If an
area is specifically designated to serve at all times purely as a private
residence, however, it can hardly be said to be occupied “in the discharge
of official duties.” Instead, it represents a haven, akin to the private lodg-
ing mentioned in the course of congressional debate on § 603, to which
that provision was not intended to apply. Such a distinction was recog-
nized in the Criminal Division’s 1978 determination that private residences
of Foreign Service employees that are either owned or rented by the U.S.
Government, and schools, commissaries, recreational facilities, and the
like that are operated by employee associations with governmental finan-
cial assistance do not fall within the terms of § 603.3 Arecas within the
discrete private residence area included in the White House mansion,
although not physically detached from areas formally given over to offi-
cial office space or to areas used for ceremonial functions, may therefore
reasonably be seen to fall outside the reach of the statute.37 Areas rou-
tinely used in connection with the discharge of official duties by persons

“ This statement was made in the course of a discussion in which the Court dismissed
defendant’s argument that the Senate’s rejection of the Groome amendment (which would
have prohibited all mail solicitations of Federal employees for political purposes) evidenced
an intention not to treat any mail solicitation as within the scope of § 603. See also, Ex parte
Curtis, 106 U.S. 371 (1882), upholding the 1876 act’s narrow limitation on solicitation of
Government employees by Government officials while not prohibiting all political
contributions.

’e Letter from Benjamin R. Civiletti, Assistant Attorney General, Criminal Division, to
K.E. Malmborg, Assistant Legal Advisor for Administration, Department of State
(March 17, 1978).

* Although the private residence area may be serviced by Government personnel who pro-
vide certain sorts of personal, maintenance, or security services, we do not believe that their
presence would convert an area that is otherwise a private residence into one occupied “in the
discharge of official duties.”
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other than the President’s family (e.g., the White House mess) would not,
however, be similarly excluded.

A more difficult question is posed with regard to political solicitations
occurring in rooms which are not located within the purely private residen-
tial portion of the White House and which may be used either for personal
functions by the President and his family or for official business. As noted
above, rooms ancillary to offices or other such work space which are used
by employees in connection with their work would ordinarily be regarded
as falling within the terms of § 603. In most cases, therefore, it would be
appropriate to treat both areas actually being used in the discharge of of-
ficial duties and those more than occasionally used for such purposes as
within the zone of occupation for purposes of § 603. This application of
the statute gives effect to Congress’ intent that no haven be available on
Federal premises from which political solicitations could be addressed to
Government workers acting in the discharge of their official duties.

An attempt might similarly be made generally to classify areas within
the mansion portion of the White House outside of the strictly private
family residence as predominantly used for official or personal purposes.
On the one hand, rooms on the first floor of the mansion which are used
by the President for official functions, such as the entertainment of
foreign dignitaries and Members of Congress, can in a certain sense be
said to be occupied by the President in the discharge of his official duties
as Head of State and Chief Executive. Participation in ceremonial dinners
and attendance at other gatherings in furtherance of the conduct of the
President’s constitutional duties are ordinarily regarded as essential parts
of the President’s job. Under this approach, therefore, if White House
rooms are normally used for official functions, they would be viewed as
“occupied in the discharge of official duties” within the terms of 18
U.S.C. § 603, even though they are used for social functions.

On the other hand, it could be said that the President’s role as host, even
during official functions, is a private one akin to that of an individual of-
fering hospitality to his friends and business associates in his own home.
Where the predominant use of a room is for entertainment by a single per-
son serving in such a capacity, it is by nature personal and should be seen
to come within the residence exception previously described. This view
might be bolstered by the common sense perception that where a room is
utilized for purposes of entertainment of this sort there can be no doubt
that it represents a departure from the more traditional work site Congress
intended by the enactment of § 603 to protect from politicization. The
clear purpose of Congress in protecting Federal employees from political
pressure in connection with their jobs would not seem reasonably to ex-
tend to controlling conduct or persons attending such gatherings which do
not in most cases involve significant numbers of Federal employees and
which, although in one sense “official,” do not involve what is generally
recorded as the transaction of the Government’s “business.”

Given the quite peculiar nature of the White House and the unique
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responsibilities of the Presidency, it is our view that a third approach is
more appropriate. Necessarily some rooms in the White House may serve
in turn as space adjunct to the private residence area and as space adjunct
to the areas used for business or ceremonial purposes. Such rooms cannot
be properly classified as either “personal” or “official” on any perma-
nent basis. The historical fact is that a single set of rooms has been made
available and has been utilized by this and past Presidents, at times in a
personal caspacity, and at times for official purposes. Even though such
rooms are sui generis and cannot reasonably be classified on a permanent
basis as fundamentally residential or nonresidential in character, the
reasoning described above regarding the application of § 603 would never-
theless apply. We see no reason why the exemption for private residential
space discussed previously should not apply to a room that assumes that
character only on a part-time or temporary basis when used for a personal
or political gathering. In order, however, for Congress’ intent that the bar
created by § 603 effectively prohibit any sort of political solicitation dur-
ing the course of Federal employment, more than a subjective intent to use
such a room for private purposes is necessary. If it is to be said with any
certainty that actions on premises that might either be regarded as
occupied for official or for private purposes do not fall within the scope of
§ 603, evidence of some sort of objective advance determination concern-
ing the nature of their use would in most cases be required. Information
regarding past practice with respect to particular rooms, arrangements for
reservation and use of such areas, and handling of attendant costs for
budgetary and accounting purposes may prove helpful in this regard.
Budgetary considerations may be particularly significant, for where the
President has determined that a room has been used for official purposes
so as to warrant coverage of costs with public funds it would seem that he
has implicitly recognized that such a meeting was conducted in the
discharge of official duties.

In our judgment, consideration of these criteria as they apply to the
facts as we understand them suggests that the August 10 meeting probably
falls outside the scope of § 603. We are informed that according to the
Federal Bureau of investigation (FBI) report the Family Dining Room has
in the past generally been used for official occasions involving a small
number of guests where use of the State Dining Room would be inappro-
priate. While a separate private family dining room has, since 1961, ex-
isted on the second floor of the White House in the President’s personal
residence, we understand that the Family Dining Room has on occasion
been used by President Carter for purely personal purposes: although
predominantly used for official functions, it evidently has not been ex-
clusively so. It also appears that the meeting was not expressly scheduled
by the Presidential Diarist, a factor that while not providing objective
evidence that the meeting in advance was regarded as a private function, at
least suggests that it was not regarded as formal official function. Finally,
and most significantly, the FBI report indicates that the costs of the
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meeting were absorbed by the Democratic National Committee, clear
evidence that it was not regarded as an official function. Although further
information on past practices would undoubtedly prove helpful in con-
firming this tentative view, we believe that the private residence exception
implicit in § 603’s reference to occupation “in the discharge of official
duties” would properly be seen to apply in this case.

IV. Target of Solicitation

A third question not expressly raised in your November memorandum
should also be noted in light of the facts here presented: whether an of-
fense is stated under § 603 even if the target of an alleged solicitation is not
a Federal officer or employee. Compelling arguments can be marshalled
on either side of this issue.

The legislative history discussed above indicates that Congress’ purpose
in enacting § 603 was to protect Federal officers and employees from on-
the-job solicitations. The statute, however, is not on its face limited to
Federal officials. The wider sweep of the provision, banning all solicita-
tions on Federal premises, including those involving two private citizens,
could be seen as an attempt by Congress to insure the integrity of Govern-
ment property. It might also be explained as an effort to remove even in-
direct pressure on Government employees resulting from the presence of
solicitors on the premises. Neither rationale figures prominently in the
congressional debate, however. It might then be concluded that § 603
should only be applied where its central purpose of protecting Federal
employees would be served. Under this interpretation, the solicitation of a
private citizen by a Federal officer or employee would not constitute an of-
fense chargeable under the statute.

The opposing view that solicitations of both Federal personnel and
private citizens fall within the scope of § 603 finds support in the un-
qualified statutory language. This sweeping language is in marked contrast
to § 603’s companion provisions, 18 U.S.C. §§ 602, 606, and 607, which
expressly require that the person solicited be a Federal employee. It is
therefore reasonable to assume that the choice not similarly to limit § 603
was a deliberate one. Moreover, it is noteworthy that, as previously
discussed,® § 603 was amended in 1948 to prohibit solicitation “for any
political purpose from any such person [ie., “any person mentioned in
section 602” of title 18],” but was changed once again in 1951 to delete the
added language. The justification for the initial change was to clarify that
political activities involving State employees were not to be encompassed
by this provision simply because Federal agencies were located in State
buildings. The later change returned the section to its original form in
what appeared to be a decision that its scope not be so limited. Congress’
determination that repeal of the 1948 amendment was necessary suggests

>e See note 7, supra.
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that the 1948 change had either erroneously gone too far in its attempt to
clarify existing law by narrowing the class of potential solicitation targets,
or that Congress intended to broaden the application of § 603 to include
more than those persons mentioned in § 602. In either event, this recent
history of congressional amendment can be said to confirm the view that
solicitations of private citizens fall within the scope of § 603.

Issue was joined with regard to these competing interpretations of § 603
in 1974 when the view that solicitations of private persons were not in-
cluded within the scope of this provision was advocated by the Watergate
Special Prosecutor’s office. The contrary view—that § 603 was applicable
regardless of the status of the person solicited—was voiced by the
Criminal Division. In early 1975 the Office of Legal Counsel adopted the
view of the Criminal Division, and the Office of Legislative Affairs has
recently reaffirmed that position in letters to Senators Cannon and Hat-
field, dated October 21, 1977 and February 24, 1978, respectively, which
summarized the Department’s position with regard to the application of
§ 603 and related statutes. Although this question of statutory interpreta-
tion is a close one, we need not reexamine it here in light of our determina-
tion in Part III above that, on the facts presented, the Family Dining
Room was being used for private purposes rather than in the discharge of
official duties within the terms of § 603.

In applying § 603 of title 18 to activities in the White House involving
the President, two key questions are posed: (1) whether a room in the
White House reserved for the President is a room “occupied * * * by
any person mentioned in section 602 [of title 18];” and (2) whether a room
such as the Family Dining Room is one “occupied in the discharge of of-
ficial duties.” Based on our examination of the pertinent legislative
history, we believe that the President is included within the terms of § 602
and that rooms occupied by the President in the discharge of official
duties are therefore encompassed by the prohibition on solicitation found
in § 603. A distinct question is raised, however, as to whether rooms in the
White House residence area that are predominantly used for purposes of
entertainment, including entertainment for official purposes, are similarly
included within the scope of § 603. The issue is a difficult one; however,
we believe that not only rooms in the private residence portion of the
White House but also rooms used for personal entertaining where there is
a history of such use and where, as in this case, the cost of such use is not
charged against an account appropriating funds for official functions,
should not be regarded as an area “occupied in the discharge of official
duties” for purposes of § 603.

A third question is also raised under the facts as we understand them:
whether solicitation of a private person rather than a Federal officer or
employee was intended to fall within the scope of the statute. We have
summarized the competing views on this issue, including the Department’s
past position that solicitations of private persons are offenses within the
terms of § 603. We have not, however, had to reexamine this position in
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light of our view that the events alleged did not occur in a room “occupied
in the discharge of official duties.”

Finally, we should note a critical threshold issue which we have not here
addressed: whether a “solicitation” within the terms of the statute in fact
occurred. The limited facts contained in the FBI report suggest that an ex-
press request for contributions may not have been made; the problem of
what may constitute a solicitation is therefore raised. A particularly nar-
row construction of this term may be appropriate where First Amendment
interests are at stake; however, a further investigation of the facts would
be necessary before any definite judgment on this point could be reached.

John Harmon has asked that you be advised that although I am signing
this memorandum in his absence, members of our staff and I have dis-
cussed this matter with him and the views here expressed are his.

Larry A. Hammond

Acting Assistant Attorney General
Office of Legal Counsel
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APPENDIX

UNITED STATES COURT OF APPEALS
FOR THE

DISTRICT OF COLUMBIA CIRCUIT
SPECIAL PROSECUTOR DIVISION

Filed: February 1, 1979—10:33 p.m.—George A.
Fisher, Clerk

In Re Report of the Attorney General
Pursuant to 28 U.S.C. §592(b),
No. 79-2

MOTION OF THE ATTORNEY GENERAL FOR
LEAVE TO DISCLOSE REPORT PURSUANT
TO 28 U.S.C. 592(d)(2)

Pursuant to 28 U.S.C. § 592(d)(2), I hereby seek leave from the Division
of the Court for permission to disclose the “Report of the Attorney
General Pursuant to 28 U.S.C. § 592(b),” No. 79-2 filed in this Court on
February 1, 1979. This report concerns a preliminary investigation of an
allegation involving the President under the special prosecutor provisions
of the Ethics in Government Act of 1978, 28 U.S.C. § 591. Moreover, the
circumstances of the White House luncheon on August 10, 1978 have
already been the subject of a new article, and continued public comment is
foreseeable. In these circumstances, I believe it is in the public interest for
the Court to grant leave to me to make public this memorandum as pro-
vided in 28 U.S.C. § 592(d)(2).

Respectfully submitted,

Griffin B. Bell
Attorney General ofthe United States
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UNITED STATES COURT OF APPEALS
FOR THE

DISTRICT OF COLUMBIA CIRCUIT
SPECIAL PROSECUTOR DIVISION

79-2 REPORT OF THE ATTORNEY GENERAL
PURSUANT TO 28 U.S.C. §592(b)
SUBJECTS: PRESIDENT JIMMY CARTER

VICE PRESIDENT
WALTER MONDALE
DEPUTY ASSISTANT TO

THE PRESIDENT FOR
POLITICAL LIAISON
JOEL MCCLEARY

In accordance with Section 592(b) of Title 28, United States Code, as
added by the Ethics in Government Act of 1978, Public Law 95-521, I,
Griffin B. Bell, Attorney General of the United States make the following
report concerning the receipt by the Department of Justice of information
regarding alleged criminal violations by the President; the Vice President;
and the Deputy Assistant to the President for Political Liaison, Joel
McCleary.

1.  Allegation. On November 3, 1978, the Federal Bureau of Investiga-
tion received an allegation from an informant that on August 10, 1978, the
President and Vice President had attended a luncheon in the White House
to which were invited approximately 20 prominent business people who
had contributed money on past occasions to the Democratic Party. The
purpose of the luncheon was allegedly to apprise these former contributors
that the Democratic Party had a remaining $1:5 million debt and that their
contributions were needed in order to eliminate the debt. According to the
source, solicitation or receipt of funds might have occurred at the
luncheon in violation of 18 U.S.C. § 603.

The informant said that further information would appear in New York
magazine during the month of November. On November 13, 1978, a two
page article was published in the magazine stating that an unpublicized
White House luncheon had been held on August 10, 1978, and that,
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although “[t]lhere doesn’t appear to have been any . . . solicitation by
any government official at the luncheon session,” contributions totaling
$100,000 and $25,000 respectively were recorded on reports filed with the
Federal Election Commission as having been received by the Democratic
National Committee on the day of the luncheon from individuals iden-
tified as having attended. A copy of the New York magazine article is at-
tached as an appendix hereto.

2. Statute Involved. 18 U.S.C. § 603 prohibits the solicitation or receipt
of political contributions in any area occupied by any person described in
18 U.S.C. § 602 in the conduct of official duties.1 18 U.S.C. § 603 was
originally enacted in 1883 as part of the Pendleton Civil Service Act. There
are only four known criminal prosecutions under Section 603, and only
one in the last seventy years. United States v. Newton, 20 D.C. (9 Mackey)
226 (1891); United States v. Thayer, 154 F. 508 (N.D. Tex. 1907), revd,
209 U.S. 39 (1908); United States v. Smith, 163 F. 926 (M.D. Ala. 1908);
United States v. Burleson, 127 F. Supp. 400 (E.D. Tenn. 1954).

3. Investigation. Because the allegation and magazine article indicated
the possibility that 18 U.S.C. § 603 might have been violated, the Depart-
ment of Justice, pursuant to 28 U.S.C. § 592(a), conducted a preliminary
investigation of the matter. Through interviews conducted by the Federal
Bureau of Investigation, the following information was developed:

a) A luncheon was held in the White House on August 10,
1978, attended by 11 business people, 2 union officials, several
Democratic National Committee officers and White House staff,
Senator Kennedy, President Carter, and, for a brief time, Mrs.
Carter.2

118 U.S.C. § 603 reads:

Whoever, in any room or building occupied in the discharge of official duties by any
person mentioned in section 602 of this title, or in any navy yard, fort, or arsenal,
solicits or receives any contribution of money or other thing of value for any political
purpose, shall be fined not more than $5,000 or imprisoned not more than three years,
or both.

18 U.S.C. § 602, mentioned in Section 603, reads:

Whoever, being a Senator or Representative in, or Delegate or Resident Commis-
sioner to, or a candidate for Congress, or individual elected as, Senator, Representative,
Delegate, or Resident Commissioner, or an officer or employee of the United States or
any department or agency thereof, or a person receiving any salary or compensation for
services from money derived from the Treasury of the United States, directly or indi-
rectly solicits, receives, or is in any manner concerned in soliciting or receiving any
assessment, subscription, or contribution for any political purpose whatever, from any
other such officer, employee, or person, shall be fined not more than $5,000 or im-
prisoned not more than three years or both.

2 According to White House records, the following individuals attended the luncheon: The
President; John Amos, American Family Life Insurance Company, Columbus, Georgia; S.
Harrison Dogole, Chief Executive Officer, Globe Security Systems, Inc., Philadelphia,
Pennsylvania; Armand Hammer, Chairman and Chief Executive Officer, Occidental
Petroleum Corporation, Los Angeles, California; Mrs. Armand Hammer; Morris D. Jaffe,
Builder and Developer, San Antonio, Texas; Edward M. Kennedy, Senator (Massachusetts);

(Continued)
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b) The luncheon was held in a small room known as the
Family Dining Room on the first floor of the Executive Mansion,
behind the State Dining Room. The Democratic National Com-
mittee reimbursed the White House $414.87 for the cost of the
luncheon.

¢) The luncheon was arranged by John White, Chairman of the
Democratic National Committee, and Evan Dobelle, Treasurer of
the Democratic National Committee. According to White,
Dobelle, and others, its purpose was to thank the participants for
their contributions in eliminating the debt of the Democratic Na-
tional Committee. White stated that each of the individuals
invited had either contributed or pledged to contribute prior to
the luncheon. According to Charles Manatt, Finance Chairman of
the Democratic National Committee, it was hoped that the lunch-
eon would induce the business people in attendance to continue
their support for the Democratic Party.

d) The President met in the Oval Office with Lew Wasserman,
Richard O’Neill, and Manatt for a few minutes prior to the
luncheon and accompanied them to the Family Dining Room.

e) The President was present for the first hour of the luncheon
and made brief remarks thanking those in attendance for their
support of the Democratic Party. Joel McCleary, Deputy Assist-
ant to the President for Political Liaison, was apparently present
throughout the luncheon.3 There is no evidence that the Presi-
dent or McCleary solicited or received any money during the
luncheon.

0 Eleven of the individuals who attended the luncheon, and
Michael Cardozo, Senior Associate Counsel to the President,
have been interviewed either in person or telephonically by the

(Continued)

Henry L. Lacayo, Director, National Community Action Projects, UAW, AFL-CIO,
Detroit, Michigan; John O. McMillian, Chairman, Chief Executive Officer, President,
Northwest Energy Company, Salt Lake City, Utah; Richard J. O’Neill, Santa Ana, Califor-
nia; Jeno F. Palucci, Chairman, Jeno’s Incorporated, Duluth, Minnesota; Walter Shoren-
stein. Chairman of the Board, Milton-Meyer & Company, San Francisco, California; Rose-
mary Tomich, owner. Siesta Cattle Company, Chino, California; Glenn E. Watts, President,
Communication Workers of America, AFL-CIO, Washington, D.C.; Lew A. Wasserman,
Chairman of the Board and Chief Executive Officer, Music Corporation of America, Los
Angeles, California; Evan S. Dobelle, Treasurer, Democratic National Committee,
Washington, D.C.; Mrs. Evan Dobelle, Chief of Protocol, Department of State,
Washington, D.C.; Charles T. Manatt, Partner, Manatt, Phelps, Rothenberg, & Tunney,
Los Angeles, California, and Finance Chairman, Democratic National Committee; John C.
White, Chairman, Democratic National Committee, Washington, D.C.; Mrs. John White;
Joel McCleary, Deputy Assistant to the President for Political Liaison, The White House,
Washington, D.C.

! McCleary is an individual covered under 28 U.S.C. § 591(b)(3), as an “individual work-
ing in the Executive Office of the President and compensated at a rate not less than the an-
nual rate of basic pay provided for level IV of the Executive Schedule under Section 5315 of
Title 5.”
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Federal Bureau of Investigation.4 Each of these people stated
that no solicitation of funds occurred at the luncheon. Several
witnesses stated that the President confined his remarks to
thanking the guests for their past support to the Democratic
Party and their efforts in helping to retire the 1968 Robert Ken-
nedy and Hubert Humphrey campaign debts. Senator Kennedy
also spoke on the same theme with respect to his brother. No one
stated that the President requested or even discussed future con-
tributions. Several participants stated that they heard no discus-
sion whatever of money or future contributions at any time dur-
ing the luncheon. According to Evan Dobelle, there was one
short interchange at the luncheon between White and Dobelle
about the size of the remaining Party debt, after which an
unidentified person stated that they should get together to see
how it could be retired. There is no indication that this inter-
change involved the President. Several of those interviewed
related that after the President left the luncheon, one guest of-
fered to pledge a contribution but was stopped by another par-
ticipant who told him such matters could not be discussed at the
luncheon. According to McCleary, some other people “talked
about money” after this incident but he could not recall who.

g) Two of the three persons present at the Oval Office meeting
with the President were asked about the discussion and stated
that no solicitation or receipt of funds occurred at that meeting.
There is no evidence to the contrary. Solicitation or receipt of
funds at that meeting was not part of the allegation.

h) Records of the Federal Election Commission indicated that
on August 10, 1978, Richard O ’Neill donated $25,000 and Lew
Wasserman donated $100,000 toward the retirement of the debt
of the Democratic National Committee. According to Evan
Dobelle, O’Neill’s contribution was received during a meeting at
Democratic National Committee headquarters and Wasserman’s
contribution was received at the Madison Hotel. FEC records
also disclose that on August 22, 1978, Walter Shorenstein
donated $5,000 and on August 24, 1978, John McMillian
donated $25,000 toward retirement of the debt of the Democratic
National Committee.

i) According to Michael Berman, Counsel to the Vice Presi-
dent, the Vice President was on vacation in Canada from August 7
to August 13, 1978, and was not present at the luncheon.

4. Analysis and Conclusions. Section 591(a) of title 28 of the United

4 Those interviewed were Evan Dobelle, Mrs. Evan Dobelle, John White, Joel McCleary,
Charles Manatt, Lew Wasserman, Glenn Watts, Rosemary Tomich, John McMillian, Ar-
mand Hammer, and Richard O ’Neill.
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States Code directs the Attorney General to conduct an investigation upon
receipt of specific information that any person covered by the Act has
committed a violation of federal criminal law. Section 592(c)(1) further
directs the Attorney General to apply to this court for the appointment of
a special prosecutor if the Attorney General, “upon completion of the
preliminary investigation, finds that the matter warrants further investiga-
tion or prosecution.”

As in all other cases, it is the responsibility of the Attorney General in
instances of allegations of criminal conduct against persons covered by the
Act, first, to determine the elements of the offense proscribed by the
criminal statute at issue and, second, to determine whether the alleged
facts would constitute the elements of the offense. Finally, it is my respon-
sibility, as Attorney General, after a preliminary investigation and after an
analysis of the evidence of the elements of the offense, to determine
whether the case is of sufficient merit to warrant further investigation or
whether “the matter is so unsubstantiated that no further investigation or
prosecution is warranted.” 28 U.S.C. § 592(b)(1).

It is my determination that there is no evidence in this case of conduct
by the President, Vice President, or Mr. McCleary which constitutes a
violation of 18 U.S.C. § 603. The case is without merit.

The operative facts have been established and no inconsistent evidence
was produced by the investigation. The evidence does not support any
reasonable inference that the President, the Vice President, or Mr. Mc-
Cleary was involved in any request for or delivery of campaign contribu-
tions at the White House. The Vice President was not in Washington,
D.C. on August 10, 1978. There is no evidence that the President or Mr.
McCleary, who of all those attending the luncheon are the only ones
covered by the special prosecutor provision, made any statement or
solicitation or in any other way personally solicited any campaign con-
tributions.5 This is not surprising since, as Mr. McCleary stated, “the
organizers were not looking for money at the luncheon.” That the organ-
izers had no such intent is corroborated by the action of one participant
when another guest raised the subject of pledging a contribution; he inter-
rupted the other guest and cautioned that they were not to discuss contri-
butions at the luncheon.

The only conduct proscribed in the statute is making a request for
political contributions or receiving delivery of such contributions in
federal offices. Section 603 is a malum prohibitum statute which makes

5 For purposes of this memorandum, 1 am assuming, without deciding, either that the
White House as a whole is a “ building occupied in the discharge of official duties by [a] per-
son mentioned in section 602,” or that the Family Dining Room is a “room * * * occupied
in the discharge of official duties by [a] person mentioned in section 602.” Among the several
sub-issues that might have to be addressed in order to decide those questions is that of
whether the President is a “person mentioned in section 602.” lam specifically not deciding
that issue at this time.
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an activity illegal in certain places although it would be legal if conducted
elsewhere. The activity is solicitation or receipt of political contributions.

There is no evidence that any money was received in the White House on
August 10, 1978. Likewise, there is no evidence that money was solicited at
the luncheon. While money was solicited or received before or after the
luncheon at places other than the White House,6there is no evidence that
any solicitation took place in the White House. Indeed, it appears that the
organizers of the luncheon deliberately structured the affair so as to avoid
any violation of law. The evidence does support an inference that the
luncheon was intended, at least in part, to entertain former contributors
with the hope or expectation that they would, in the future, continue their
financial support. Such activity, absent a solicitation or receipt on
premises covered by the statute, is not prohibited by Section 603.7

This reading of the solicitation provision of Section 603 is fully sup-
ported by the history of the statute. There is no case law on this point. This
statute derives from the-1883 Pendleton Civil Service Act which was de-
signed primarily to eliminate solicitation of campaign funds from federal
employees at their work place. The goal was to protect these employees
from what were essentially political assessments and to protect the integ-
rity of federal office space. The activity in question here, a social gathering
of past and potential contributors who are not federal employees in a
White House dining room, falls outside the concern of the statute.

The Department of Justice is unaware of any instance in the ninety-six
years since the statute was passed in which a prosecution was undertaken
for the type of activity here at issue. The only reported prosecutions to in-
dicate the form of solicitation covered under the statute have involved ex-
plicit written requests for money. See United States v. Newton, supra;
United States v. Thayer, supra; United States v. Smith, supra.

Moreover, when presented with factual situations involving isolated,
non-egregious incidents of actual, explicit solicitations or receipts in
federal buildings, the Department has consistently found them without
prosecutive merit under Section 603. Thus, even assuming a much broader
interpretation of the activity proscribed by Section 603, a prosecution of
this matter would be legally unsound, unfair, and without merit.

‘There is no allegation or evidence that the President or Mr. McCleary personally solicited
or received a contribution before or after the luncheon on August 10, 1978.

> It is entirely legal under Section 603 to solicit outside a protected area. Therefore, to
determine whether a Section 603 violation occurred one must look to the behavior actually
occurring in the protected area to see if that behavior violated Section 603. Any broader in-
terpretation of Section 603 would make it felonious to invite former contributors to State
dinners or other formal functions at the White House or Capitol with the unspoken hope that
the former contributors continue their support. The subjective hope or expectation that an
individual might contribute money because he or she was invited to a social function at a
federal building is clearly outside the coverage of Section 603 unless this hope or expectation
is coupled with an actual solicitation or receipt in a protected area. We are not deciding at
this time what the meaning of “solicitation” might be in the context of other statutes which
are inapplicable here.
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To contemplate the possibility of a prosecution on the established facts
of this case, one would have to conclude that merely by attending the
luncheon or expressing thanks for past contributions, the President or Mr.
McCleary should be seen in the eyes of the law as actually having made a
solicitation for future contributions and committing a felony. Such a view
is untenable.

In sum, there is no factual substantiation of any solicitation or receipt
by the President, the Vice President, or Mr. McCleary at the White House
on August 10, 1978. There is no evidence of conduct on their part that
would fall within the scope and purpose of the statute. Moreover, there is
no indication from the preliminary investigation that further investigation
could reasonably be expected to disclose evidence of a violation which
could warrant prosecution under this statute. The case is without merit.

Therefore, I hereby notify the Court pursuant to 18 U.S.C. § 592(b) that
I find the matter is so unsubstantiated that no further investigation or
prosecution is warranted, and that no special prosecutor should be
appointed.

Respectfully submitted,

Griffin B. Bell
Attorney General ofthe United States
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January 22, 1979

79-7 MEMORANDUM OPINION FOR THE
DIRECTOR, FEDERAL BUREAU OF
INVESTIGATION

Federal Bureau of Investigation—Disclosure of
Criminal Record—Admission to the Bar

This responds to your request for our opinion whether the Florida
Board of Bar Examiners is authorized to receive criminal history record in-
formation maintained by the Federal Bureau of Investigation (FBI) for the
purpose of investigating the character of applicants for admission to the
bar. We understand that there is no Florida statute that authorizes
criminal history record exchanges between the Board and the FBI. The
Board is established by rule of the Florida Supreme Court under that
court’s inherent judicial authority to regulate admission to the bar." By
rule of the court, the Board is authorized to investigate the character and
fitness of applicants for admission.2 The Board’s own rules require that
applicants submit fingerprints.3 On the basis of these facts, we concur in
your conclusion that neither § 201 of the Act of October 25, 1972, 86 Stat.
1115, 28 U.S.C. § 534 note, nor 28 CFR § 20.33(a)(1), authorizes the FBI
to provide the Board the criminal history record information for the pur-
pose of determining the fitness of bar applicants.

Under 28 CFR § 20.33(a)(1), the FBI may make criminal record history
information available to “criminal justice agencies for criminal justice
purposes.” The Commissioner of the Florida Department of Law En-
forcement argues that the Board of Bar Examiners is a “criminal justice
agency,” as defined by 28 CFR § 20.3(c), and is therefore authorized to
receive that information. We need not decide this point. The “administra-
tion of criminal justice,” as defined by 28 CFR § 20.3(d), includes only

1See Fla. Stat. Ann. § 454.021; Rules of the Florida Supreme Court Relating to Admis-
sions to the Bar, Art. 1, § 2; see generally, Barr v. Watts, 70 So. 2d 347, 350 (1953).

2 Rules of the Florida Supreme Court Relating to Admissions to the Bar, Art. 2, § 12.

‘Rules of the Florida Board of Examiners, Rule II, §10(4).
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the detection and prosecution of crimes, the administration of pretrial
release, and the operation of a correctional system. It does not include the
licensing of attorneys to practice law. See generally, Menard v. Mitchell,
328 F. Supp. 718, 726-27 (D.D.C. 1971, aff'd in part, revd in part on
other grounds sub nom. Menard v. Saxbe, 498 F. (2d) 1017 (D.C. Cir.
1974)). Regardless of whether the Board is a criminal justice agency, 28
CFR § 20.33(a)(1) does not authorize it to receive criminal record history
information for the purpose of determining the character of applicants to
the bar.

Under § 201 of the Act, as implemented by 28 CFR § 20.33(a)(3), the
FBI may provide criminal record history information to a State for
employment or licensing purposes only if “authorized by State statute.”
Section 201 was enacted in response to the Menard decision. It held that
the FBI lacked authority under then existing law to disseminate criminal
history information outside the Federal Government for employment or
licensing purposes. It also stated that statutes governing the dissemination
of criminal history information must be strictly construed to avoid serious
constitutional issues. The express restrictive language of § 201, when read
in the light of Menard, requires a narrow interpretation of State authority
to receive criminal history information from the FBI for employment or
licensing use.

Accordingly, this Office has construed § 201 to permit a State board of
bar examiners to obtain criminal history information from the FBI only
when a statute expressly authorized it to fingerprint applicants or to ex-
change criminal history information with other agencies. As your
memorandum points out, we have specifically concluded that court or ad-
ministrative rules based on general authority to regulate admission to the
bar do not meet the requirements of § 201. The facts in this case are iden-
tical to those in our prior opinion on the subject.

The State has argued that the rules of the Florida Supreme Court requir-
ing bar applicants to be fingerprinted are the full equivalent of a statute
because that court has authority superior to the legislature in this area.
However, the Florida court has held that the legislature has “concurrent”
power to regulate bar admissions. See, Barr v. Watts, 70 So.2d 347, 350
(1953). It is therefore questionable as a matter of Florida law whether the
legislature lacks power to enact a statute requiring fingerprinting. More
importantly, the language of § 201 is explicit. Had Congress wished to per-
mit dissemination authorized by judicial or administrative rule, it could
easily have done so by having the section read “by law” instead of “by
statute.” In the light of the Menard decision, this choice of language must
be given effect.

Mary C Lawton

Deputy Assistant Attorney General
Office of Legal Counsel
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January 24, 1979

79-8 MEMORANDUM OPINION FOR THE
ASSISTANT ATTORNEY GENERAL FOR
ADMINISTRATION, OFFICE OF
MANAGEMENT AND FINANCE

Federal Grant and Cooperative Agreement Act of
1977 (41 U.S.C. § 501 et seq.)—Application to the
Department of Justice—Drug Enforcement
Administration—21 U.S.C. § 872(a)(2)

This is in response to your request for our opinion concerning the ap-
plication of the Federal Grant and Cooperative Agreement Act of 1977
(FGCAA), Public Law No. 95-224, 29 Stat. 3, 41 U.S.C. § 501 et seq., to
the components of the Department of Justice. Your request raises two
general issues: first, the effect of the Act on the general authority of the
Department of Justice to enter into contracts, grants, or cooperative
agreements, and second, the extent to which the Attorney General has
delegated authority derived from the Act and to the components of the
Department. It then raises the particular question whether the Act and
Department regulations authorize the Drug Enforcement Administration
(DEA) to enter grant agreements with State and local governments under
21 U.S.C. § 873(a).

We understand that DEA intends to provide State and local govern-
ments with “seed money” to establish investigative units that will concen-
trate on particular types of violations. DEA has suggested that it is
authorized to provide such assistance as a cooperative arrangement under
21 U.S.C. § 873(a)(2) and that § 7(a) of the FGCAA permits it to use a
form grant agreement in doing so. We conclude that DEA lacks authority
to provide assistance under 21 U.S.C. § 873(a)(2) by grant, notwithstand-
ing the FGCAA. We have also concluded, however, that 21 U.S.C.
§ 872(a)(2) and the FGCAA authorize DEA to fund experimental enforce-
ment projects by State or local agencies through either a grant or a
cooperative agreement.

As a preliminary matter, we note that the FGCAA applies to “executive
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agencies,” which it defines as the executive departments, independent
establishments, and wholly owned Government corporations.' Thus, the
Act applies to the Department of Justice as an entity. With exceptions not
relevant here, the functions of the Department are vested in the Attorney
General, subject to delegation.2 Therefore, the powers and duties under
the Act are conferred upon the Attorney General.

The Act declares in effect, that three types of legal instruments can em-
body the relationship between a Federal executive agency and the recipient
of Federal assistance or a procurement contract: the contract, the grant
agreement, and the cooperative agreement.3 Sections 4-6 of the Act, 41
U.S.C. § 503-505, define the type of relationship between an agency and
the recipient in which each instrument will be used. Section 7(a) of the Act,
41 U.S.C. § 506(a), authorizes the agencies to enter into the type of agree-
ment that is appropriate to the agency’s underlying relationship with the
recipient. The text and legislative history of the Act demonstrate that it
does not change the substantive authority of agencies to enter particular
relationships with recipients; it merely requires them to use the proper
legal instrument in the exercise of that authority.

The Act requires a procurement contract to be used “whenever the prin-
cipal purpose of the instrument is the acquisition, by purchase, lease, or
barter, of property or services for the direct benefit or use of the Federal
Government.” 4 Assistance, as opposed to procurement, requires either a
grant agreement or cooperative agreement. In both cases, a relationship
exists where:

* * * the principal purpose of the relationship is the transfer of
money, property, services, or anything of value to the State or
local government or other recipient in order to accomplish a
public purpose of support or stimulation authorized by Federal
statute* * * [Emphasis added.]5

A grant agreement must be used when “no substantial involvement” by
the Federal agency in the recipient’s activity is anticipated;6a cooperative
agreement must be used when “substantial involvement” is anticipated.7

The purpose of these provisions is to provide uniform, Government-
wide criteria for selecting a legal instrument that will reflect the type of
basic relationship expected between the Federal Government and non-
Federal parties." Taken together, they “provide a basic structure that

141 U.S.C. § 502(4); see 5 U.S.C. §§ 101-105.

128 U.S.C. § 509, 510; see also 21 U.S.C. § 871.

1The Act does not apply to direct cash assistance to individuals, subsidies, loans, loan
guarantees, or insurance. 41 U.S.C. § 502(5).

441 U.S.C. § 503.

141 U.S.C. § 504(1), 505(1).

“41 U.S.C. § 504(2).

741 U.S.C. § 505(2).

* S. Rept. 449, 95th Cong., Ist sess., 2, 7 (1977). See also Federal Grant and Cooperative
Agreements Act, Pub. L. No. 95-224, § 2(b)(2); 123 Cong. Rec. H. 10159-60 (Sept. 27, 1977).

58



expresses existing relationships between the Federal Government and non-
Federal entities.” 9

The powers conferred by § 7(a) of the Act, 41 U.S.C. § 506(a), must be
understood in this context. Section 7(a) provides:

Notwithstanding any other provision of law, each executive
agency authorized by law to enter into contracts, grant or
cooperative agreements, or similar arrangements is authorized
and directed to enter into and use types of contracts, grant agree-
ments, or cooperative agreements as required by this Act.

On its face, the section permits and directs any agency to use the type of
instrument which the preceding sections have declared appropriate to the
type of relationship the agency is entering. As the Senate committee report
on the bill explains, agencies may have previously been statutorily re-
stricted to a type of instrument that did not accurately reflect the nature of
the relationship. The authority given by § 7(a), it continues, “will provide
the executive agencies with needed flexibility in their efforts to use ap-
propriate legal instruments to reflect the relationships established with
non-Federal recipients.” 10 In other words, § 7(a) gives the executive agen-
cies authority to comply with the criteria of §§ 4-6.

Sections 4-6, however, do not alter the substantive power of the agency
to enter a particular type of relationship. Instead, they require the use of
grant or cooperative agreements only when the agency is “authorized by
Federal statute” to provide support or stimulation." As the legislative
history repeatedly points out, their purpose is to require the form of the
agreement to reflect the substance of the relationship.'2It follows that the
Act does not confer on the Department of Justice new authority to pro-
cure property or services, make grants, or cooperate with non-Federal en-
tities. Rather, it authorizes and directs the Department to use the correct
legal instrument to carry out its authorized functions. Where the Attorney
General has delegated his authority to procure or to enter cooperative rela-
tions, it would be consistent with the purpose of the Act to read into the
delegation the power and duty to use the appropriate instrument provided
by § 7(a).

Applying these principles to DEA, it is apparent that § 7(a) has not
given DEA authority to use grant agreements to implement a program
under 21 U.S.C. § 873(a)(2). The latter statute provides:

The Attorney General shall cooperate with local, State, and
Federal agencies concerning traffic in controlled substances and
in suppressing the abuse of controlled substances. To this end, he

is authorized to—
k ok ok ok ok ok Xk

9S. Rept. 449, 95th Cong., Ist sess., 10 (1977).

10S. Rept. 9, 95th Cong., Ist sess., at 10 (1977).

" 41 U.S.C. §§ 504(1), 505(1).

1l See S. Rept. 449, 95th Cong., lstsess., 2, 7-8, 10(1977); 123 Cong. Rec. H.
10159-60 (Sept. 27, 1977).
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(2)  cooperate in the institution and prosecution of cases in the courts of

the United States and before the licensing boards and courts of the several
States* * *.
The Attorney General’s authority under it has been delegated to the Ad-
ministrator of DEA.B The relationship which this statute authorizes DEA
to enter is a cooperative one—i.e., mutual involvement and assistance in a
matter of common concern. There is nothing in its legislative history or,
insofar as we are aware, in its previous application, that would authorize
DEA to provide simple financial assistance to state or local law enforce-
ment agencies. Accordingly, the effect of § 7(a) is not to permit DEA to
provide such assistance through grants, but rather to require it to provide
otherwise permissible assistance in the form of a cooperative agreement.

There is, however, other statutory authority for DEA to make grants to
State or local law enforcement agencies for limited purposes. Under 21
U.S.C. § 872(a)(2) DEA is authorized to conduct research programs
relating to controlled substance law enforcement, including “studies or
special projects designed to compare the deterrent effects of various en-
forcement strategies on drug use and abuse.” B Under 21 U.S.C. § 872(b),
contracts for such research are authorized. The statute contemplates that
research will be performed by persons outside the Federal Government.15
State or local law enforcement agencies are logical bodies to conduct a
special project testing new enforcement methods. We are therefore of the
opinion that the Act permits DEA to provide them with funds in order to
conduct a limited test of a new enforcement strategy. Since the underlying
authority to enter a financial relationship with these agencies for enforce-
ment research exists, the Federal Grant and Cooperative Agreement Act
permits and requires DEA to use the type of legal instrument that ac-
curately reflects the purpose of the relationship. Depending on the specific
circumstances of the project, this would be either a grant or cooperative
agreement.

M ary C. Lawton
Deputy Assistant Attorney General
Office of Legal Counsel

" 21 U.S.C. § 871(a); 28 CFR §§ 0.100(b), 0.101(a).
U We note that the Department of Justice Appropriation Authorization Act, § 2(10), 92
Stat. 3461, authorizes appropriations for research under this statute.
See H. Rept. 1444 (Part I), 91st Cong., 2d sess., 24, 51 (1970).
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January 26, 1979

79-9 MEMORANDUM OPINION FOR ASSISTANT
ATTORNEY GENERAL, CIVIL DIVISION

Grand Jury—Disclosure—Rule 6(e), Federal Rules
of Criminal Procedure

You have requested our opinion on the question whether grand jury
materials or information derived from grand jury materials may be
disclosed to attorneys in the Civil Division for use in civil proceedings, ab-
sent court order. As you note, this is an important question, since grand
jury investigations often produce information or evidence that is useful in
civil cases.

Rule 6(e) of the Federal Rules of Criminal Procedure forbids the dis-
closure of grand jury materialslexcept in certain circumstances. The rule
recognizes four exceptions to this general prohibition. Disclosure of grand
jury materials may be made pursuant to court order (1) preliminary to or
in connection with a judicial proceeding, or (2) at the request of the de-
fendant upon showing that grounds may exist for dismissal of the indict-
ment (see Rule 6(¢)(3)(C)(i) and (ii)); and absent court order, disclosure
may be made (3) to Government personnel deemed necessary by an attorney
for the Government to assist the attorney in the performance of his duty to
enforce Federal criminal law, or (4) to an attorney for the Government for
use in the performance of his duty (see Rule 6(¢)(3)(A)(i) and (ii)).

Your question implicates the last of these exceptions, the exception for
disclosure to an attorney for the Government for use in the performance of
his duty. In a nutshell, the issue is whether a disclosure of grand jury mate-
rials to an attorney in the Civil Division for use in a civil case is a disclosure
to “an attorney for the Government for use in the performance of such at-
torney’s duty” within the meaning of subsection (3)(A)(i) of Rule 6(e).

2 2

1 We use the phrase “grand jury materials” as shorthand for the statutory phrase “ matters
occurring before the grand jury.” The Rule prohibits the disclosure of “matters occurring
before the grand jury.” See, United States v. Interstate Dress Carriers, Inc., 280 F. (2d) 52
(1960).
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Rule 6(e) has been amended recently, but the language of subsection
(3)(A)(i) is identical to language that was contained in the old Rule. Like
the new Rule, the old Rule permitted disclosures to be made to attorneys
for the Government for use in the performance of their duties. The old
Rule was interpreted by this Office as permitting Department of Justice at-
torneys to use grand jury materials for civil purposes absent court order,2
and the courts so held.5

We know of no reason to support that the recent amendment to the Rule
was intended to change this result. The relevant language was retained
without modification, and the legislative history contains no suggestion of
a contrary intention. We have been referred to a recent decision in the
Fifth Circuit that confirms this conclusion. See, In re Grand Jury,
Miscellaneous No. 979, 583 F. (2d) 128 (5th Cir., Oct. 18, 1978). In our
opinion, Rule 6(e)(3)(A)(i) permits grand jury materials or information
derived from them to be disclosed to attorneys in the civil division for use
in civil proceedings without court order.

We would like to add a word of caution. To some degree, the rule of
secrecy is designed to promote the efficiency of the grand jury, but the
Rule is also designed to prevent this powerful and intrusive process from
being misused. The Rule permits intradepartmental disclosures for civil
purposes, but we must remember that whenever grand jury materials are
disclosed for civil purposes, they are disclosed for purposes that could not,
under our law, justify the use of the grand jury in the first instance. For
this reason among others, whenever their permission is required, the
courts are often reluctant to permit civil disclosures to be made during the
pendency of a grand jury investigation. Plainly, the appearance and the
possibility of misuse are greatest if a civil case can proceed simultaneously
with a criminal investigation, drawing life from information or evidence
developed in the grand jury room. See, e.g., Capitol Indemnity Corp. V.
First Minn. Const. Co., 405 F. Supp. 929 (1975).

We think that the problem of contemporaneous disclosure is substantial
even in the context of intradepartmental disclosures. There is no rule of law
that would require a civil disclosure within the Department to be deferred
until the relevant criminal investigation had been completed; but unless
there is a genuine need for disclosure during the pendency of the grand jury
investigation, it might well be the better practice to forestall disclosure until
the grand jury is discharged. This is the course of prudence. Most of the
reasons for the rule of secrecy fall away once the grand jury is discharged,
see, Grand Jury, Miscellaneous No. 979, supra; and claims of misuse are
easier to rebut if there is no obvious risk that the path of a grand jury in-
vestigation was directed by civil concerns. That risk diminishes if the rule of
secrecy is not suspended until after the grand jury’s work is done.

1See Memorandum dated December 21, 1961, to the Deputy Attorney General.
1See. e.g., United States v. Proctor & Gamble Co., 356 U.S. 677 (1958).
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Where there is a genuine need for grand jury material before the grand
jury’s investigation has reached its conclusion, you may wish to consider
taking steps to assure that there will be no foundation for making the
claim that the civil interests of the Government shaped the direction of the
criminal grand jury investigation. This could be done, for instance, by
restricting the civil attorneys in their contacts with the attorneys handling
the grand jury investigation and limiting the civil attorneys to performing
the more passive role of simply receiving requested information.

Larry A. Hammond

Deputy Assistant Attorney General
Office of Legal Counsel
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February 2, 1979

79-10 MEMORANDUM OPINION FOR THE
ATTORNEY GENERAL

Constitutional Law—Fourth Amendment—
Interception of Oral Communications—Legality of
Television Surveillance in Government Offices

This responds to your request for our opinion concerning the legality of
using concealed television cameras for surveillance in buildings owned by
or leased to the Government, where the Government officer occupying the
particular space has consented to the surveillance.

While existing statutes govern certain aspects of television surveillance,
no statute specifically regulates the surveillance for law enforcement pur-
poses. The requirements of Title III of the Omnibus Crime Control and
Safe Streets Act of 1968, 18 U.S.C. § 2510 et seq., would apply if a tele-
vision device intercepts an oral communication “uttered by a person ex-
hibiting an expectation that such communication is not subject to intercep-
tion under circumstances justifying such expectation.” 18 U.S.C.
§ 2510(2). In the area of foreign intelligence and foreign counterintelli-
gence, the recently enacted Foreign Intelligence Surveillance Act of 1978
specifically encompasses television surveillance “under circumstances in
which a person has a reasonable expectation of privacy and a warrant
would be required for law enforcement purposes.” 50 U.S.C.
§ 1801(b)(4). That Act generally requires that any such surveillance under-
taken for foreign intelligence purposes be authorized by judicial order.

Since the existing statutes do not cover much of this area,lthe Fourth
Amendment is the only existing check on governmental action in similar
situations. The relevant statutes are themselves predicated on the Fourth
Amendment, and are framed in terms of that Amendment’s test of
“reasonable expectation of privacy.” Our discussion will focus on the
requirements of the Fourth Amendment.

1For example, Title III does not apply to surveillance that does not intercept communica-
tions, and the Foreign Intelligence Surveillance Act of 1978 would not apply to surveillance
conducted outside the United States.
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We have identified only a few cases dealing with the Fourth Amendment
aspects of surreptitious television surveillance.2 While these cases apply
generally to surveillance conducted in Government buildings, we do not
believe that the case law in this area has been developed sufficiently to pro-
vide authoritative guidance. The following discussion will therefore be
drawn from the general principles of Fourth Amendment law and its
application in analogous contexts.

The starting point in our analysis is the Supreme Court’s decision in
Katz v. United States, 389 U.S. 347 (1967), holding that the Government
may not, without warrant or in the absence of exigent circumstances,
violate “the privacy upon which [an individual] justifiably relied.” Id. at
353. In delineating the circumstances in which one may have a justifiable
expectation of privacy, the Court stated:

What a person knowingly exposes to the public even in his own
home or office, is not a subject of Fourth Amendment pro-
tection * * * But what he seeks to preserve as private, even in
an area accessible to the public, may be constitutionally
protected. [389 U.S. at 351-52.]
Justice Harlan, in elaborating on this concept, stated that whether what
one seeks to preserve as private will, in fact, be constitutionally protected
depends on whether that expectation of privacy is “one that society is
prepared to recognize as ‘reasonable.” ” Id. at 361. See also, United States
v. White, 401 U.S. 745, 752 (1971).

Under these principles, the installation and maintenance of video
surveillance in a private office would constitute, in our opinion, an inva-
sion of one’s reasonable expectation of privacy and would thus be a search
and seizure within the Fourth Amendment. See, United States v. Hum-
phrey, supra, 451 F. Supp. at 60; People v. Teicher, supra at 590. The next

1 The most recent, United States v. Humphrey, 456 F. Supp. 51 (E.D. Va. 1978), will be
more fully discussed below. United States v. McMillon, 350 Supp. 593 (D.D.C. 1972) upheld
police visual observations and videotapes of an individual’s yard; the court reasoned that,
since the officers had authority to be on an adjacent piece of property, the observations were
within the plain view doctrine and that the police actions were reasonable under the circum-
stances. Poore v. State ofOhio, 243 F. Supp. 777 (N.D. Ohio 1965), aff'd, 366 F. (2d) 33 (6th
Cir. 1966), was a pre-Katz decision concluding that police observations and movies made from
behind a “two-way” glass in a men’s washroom were not a search, for the reason that any
member of the public might have walked into the washroom and made the same observations.

The State courts have also dealt on occasion with this issue. People v. Teicher, 395 N.Y.S.
2d 587 (N.Y.S.C. 1977), upheld a visual surveillance conducted pursuant to court order
against contentions that the court had no statutory authority to issue the order and that it did
not conform to the Fourth Amendment’s requirements as to probable cause, particularly,
minimization, and use of electronic surveillance where other investigative tools were avail-
able. Another decision, Avery v. State, 292 A.2d 728 (Md. Ct. of Special Appeals 1972), ap-
peal dismissed, 410 U.S. 977 (1973), upheld the warrantless use of a television camera
primarily on the ground that the surveillance was conducted with the full cooperation and
consent of the victim. Sponick v. City o f Detroit Police Department, 211 N.W. 2d 674, 690
(Mich. Ct. App. 1973), upheld television surveillance of a bar on the ground that the sur-
veillance only made “a permanent record of what any member of the general public would
see if he entered the tavern as a patron.”
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question is whether the situation differs when the surveillance is conducted
in Government buildings or offices. For the following reasons we believe
that the situation is not any different in Government offices and that per-
sons within Government offices also have a reasonable expectation of
privacy.

A . m

Surveillance in a Government office still constitutes a search within the
Fourth Amendment. In United States v. Hagarty, 388 F. (2d) 713 (7th Cir.
1968), the only Court of Appeals decision to date applying Ka#z analysis to
the question of a warrantless continuous electronic surveillance in a
Government office, the court held that evidence obtained by such a
surveillance violated the Fourth Amendment. The court stated that the key
question under Katz was whether the defendant sought to exclude “the
uninvited ear” and that, under this standard, it was “immaterial that the
overheard conversation took place in an IRS office.” Id. at 716. The same
rationale would apply to a visual surveillance by electronic means.

In United States v. Humphrey, supra, the court indicated that while
one’s reasonable expectation of privacy is less in an office than at home,
the television surveillance of the Government office involved was subject
to the Fourth Amendment. 451 F. Supp. at 60.3

Several arguments, predicated on the Government’s authority over its
buildings, may be advanced contrary to this result. First, it is a familiar
canon that one with joint access or control over property may permit it to
be searched, United States v. Matlock, 415 U.S. 164, 171 note 7 (1974),
and the Government’s control over its buildings may be a basis for allow-
ing the appropriate officials to “consent” to the search. However, the
courts have not taken such a broad view of the Government’s authority.
The cases generally utilize the traditional test whether the property has in a
practical sense been devoted to the exclusive use of the employee. See,
United States v. Blok, 188 F. (2d) 1019 (D.C. Cir. 1951) (search of
employee’s desk); United States v. Kahan, 350 F. Supp. 784 (S.D.N.Y.
1972), affd on other issues, 415 U.S. 239 (1974) (search of employee’s
wastebasket). Cf., United States v. Millen, 338 F. Supp. 747, 753 (E.D.
Wis. 1972). Under this test, if the property has been devoted to the
exclusive use of a person, he has a justifiable expectation of privacy in it
sufficient to insulate the property from search even though the search is

1 The court found, first, that the television surveillance was justified by the same exception
for audio surveillance, and that the intrusion was reasonable, at least until the date that the
primary focus shifted from foreign intelligence. The court then found, however, that televi-
sion surveillance after that date was reasonable due to the office setting and the limited scope
of the intrusion. It is unclear whether this latter finding was meant to suggest that television
surveillance might be conducted without a warrant even in a law enforcement context so long
as it is conducted reasonably, or whether it was only addressing the issue of reasonableness
apart from the warrant question.
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consented to by the owner of the property (or his agent) who for certain
purposes at least has authorized access to the property. See, Stoner v.
California, 376 U.S. 483 (1964); Chapman v. United States, 365 U.S. 610
(1961).

More importantly, it is doubtful whether the Government’s
has any validity with respect to surveillance of an individual, as opposed to
discrete physical searches. Under Title Il of the Omnibus Crime Control
Act electronic monitoring of telephonic and oral communications requires
a warrant even though the owner of the property or the subscriber to the
telephone has consented; only the consent of a party to a communication
suffices to dispense with the warrant requirement. See 18 U.S.C. § 2511
(2)(c). The same was true prior to Title III under § 605 of the Communica-
tions Act of 1934, 47 U.S.C. § 605, with respect to telephone communi-
cations. See, Rathbun v. United States, 355 U.S. 107 (1957).

These statutory restrictions have a constitutional foundation. The cases
upholding the doctrine of consent to surveillance under the Fourth
Amendment are not predicated on the consent of the owner of the perti-
nent property, but rather on the consent of the person to whom the
targeted individual reveals his communications or activities. United States
v. White, supra. The underlying rationale seems to require that the doc-
trine be kept within these limits. The courts reason that there can be no
justifiable expectation of privacy regarding information voluntarily
revealed to another; one’s confidant may later reveal the disclosures to the
Government. Hoffa v. United States, 385 U.S. 293 (1966). The use of elec-
tronic equipment, with the confidant’s consent, to record these disclosures
simultaneously is then regarded as much the same as a subsequent
disclosure to the Government. Lopez v. United States, 373 U.S. 427
(1963). The “consent” necessary for the surveillance is thus that of the
confidant, whose ability to report to the police is equated with the elec-
tronic surveillance—i.e., the one to whom the disclosures are made.

The Government’s authority over its buildings may raise another ques-
tion. It is a generally accepted principle of Fourth Amendment law that no
“search” occurs when an officer observes objects or activities from a loca-
tion where he has a right to be. Harris v. United States, 390 U.S. 234, 236
(1968). See also, McDonald v. United States, 335 U.S. 451, 458 (1948)
(Jackson, J., concurring). Under this rationale, courts have upheld
searches of areas that are usually deemed quite private—e.g., looking into
bedrooms, United States v. Johnson, 561 F. (2d) 832 (D.C. Cir. 1977) (en
banc)\ Nordskog v. Wainwright, 546 F. (2d) 69 (5th Cir. 1977); or
bathrooms, Ponce v. Craven, 409 F. (2d) 621 (9th Cir. 1969), ¢f. Smayda
v. United States, 352 F. (2d) 251 (9th Cir. 1965).

Even searches when the police went to great lengths to secure a view
from a position where they were authorized to be were upheld by the
courts: for example, searches through only a narrow opening, see, United
States v. Wright, 449 F. (2d) 1355 (D.C. Cir. 1971) (peeping through an
8-t0-9-inch crack in garage); United States v. Vilhotti, 323 F. Supp. 425,

3

‘consent”
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431-32 (S.D.N.Y. 1971) (gaps between boards covering window),4 or
where the officers had to go through various machinations to conduct
their “search,” see, e.g., James v. United States, 418 F. (2d) 1150, 1151
note 1(D.C. Cir. 1969) (squatting to see under garage door), United States
v. Fisch, 474 F. (2d) 1071 (9th Cir. 1973) (listening at crack below door be-
tween motel rooms),5 or even where Government agents have resorted to
artificial means to conduct their surveillance. See, United States v. Solis,
536 F. (2d) 880 (9th Cir. 1976) (use of dogs to smell drugs); Fullbright v.
United States, 392 F. (2d) 432 (10th Cir. 1968) (use of binoculars to see
through shed door). Cf, United States v. Lee, 274 U.S. 559, 563 (1927).6
These cases could arguably allow the surveillance here, since the Govern-
ment’s authority over its premises could certainly confer on an officer the
right to be in the location from which he could conduct the surreptitious
monitoring. In fact, one decision upholding the use of video equipment
relied in part on this rationale. See, United States v. McMillon, supra.

We think, however, that this is not a controlling principle here. In the
cited cases the Government agent’s “search” was usually limited in time;
the outcome of the case may have been different were the investigation an
ongoing one. Cf, Texas v. Gonzales, 388 F. (2d) 145 (5th Cir. 1968) (in-
volving repeated police peeps through window). Moreover, the targeted
individual himself left his affairs open to public view in these cases. See,
e.g., United States v. Coplen, 541 F. (2d) 211, 215 (9th Cir. 1976); Ponce
v. Craven, supra (both suggesting that if an individual wanted privacy, he
should have closed the window to public view). This rationale has little ap-
plicability in a Government office where an individual cannot bar entry to
a Government agent. Cf, United States v. Holmes, 521 F. (2d) 859, 865
(5th Cir. 1975), affd by an equally divided court, 537 F. (2d) 227 (5th Cir.
1976) (en banc).

More importantly, however, adherence to this
all circumstances would disregard the fundamental teaching of Karz. The
Court there decided that individuals might retain under the Fourth
Amendment a justifiable expectation of privacy despite the existence of
sophisticated techniques that could intrude on that privacy. Just as this
precept holds true in the area of oral communications, it would appear to
be equally applicable with respect to an individual’s activities. Of course,
the fact that these activities are visible by officers in a position where they
are authorized to be will bear heavily on the issue whether a person’s ex-
pectations of privacy are reasonable. But this fact cannot be determinative
without ignoring the essential inquiry mandated by Katz.

The courts appear to share this view of Katz. In response to intrusive

13

‘plain view” rationale in

« See also, People v. Berutko, 453 P..2d 721 (S.C. Cal. 1969) (opening in drape).

" See also, State v. Day, 362 N.E. 2d 1253 (Ohio Ct. of App. 1976). But see, State v.
Kaaheena, 575 P. (2d) 462 (S.C. Haw. 1978).

¢ See also, Commonwealth v. Hernley, 263 A. 2d 904 (Pa. Super. Ct. 1970) (use of ladder
and binoculars); People v. Ferguson, 365 N.E. 2d 77 (111. App. 1977) (use of binoculars).
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investigative methods, the courts have gone beyond the test of whether the
officer was where he was authorized to be and focused instead on whether
his observations intruded on a reasonable expectation of privacy. In
United States v. Kim, 415 F. Supp. 1252, 1254 (D. Haw. 1976), the court
explicitly stated that Kafz protected individuals against “unreasonable
visual intrusions,” even from viewpoints where the police had a right to
be, and held that the Government’s use of a powerful telescope to observe
activities in the defendant’s apartment constituted a search.7 The courts
have also held invalid those police searches which, although not dependent
on sophisticated equipment, depended on particularly intrusive methods
of search to view areas usually considered private. See, e.g., Kroehler v.
Scort, 391 F. Supp. 1114 (E.D. Pa. 1975) (peephole use to view public
toilet stall).8

This approach is also reflected in the cases upholding police investiga-
tive activities. It is implicit in the decisions upholding police observations
into windows on the ground that, because the area was open to public
view, no reasonable expectation of privacy existed. More recent decisions
make this trend more explicit by going beyond the “plain view” concept
and inquiring whether the investigation intruded into the subject’s privacy
or constituted reasonable police conduct. See, e.g., United States v. Solis,
supra (use of dogs to smell drugs in trailer home); United States v.
McMUlon, supra. See also, United States v. Bronstein, 521 F. (2d) 459,
464 (2nd Cir. 1965) (Mansfield, J., concurring); Comment, Shiner, Police
Helicopter Surveillance, 15 Ariz. L. Rev. 145, 162-67 (1973).

We believe that this approach would, at the least, preclude a
mechanistic resort to warrantless television surveillance in Government
buildings, although the Government may otherwise have full authority to
implement the monitoring. While Government employees may not
reasonably expect that their activities will remain wholly private, the
Hagarty and Humphrey decisions demonstrate that at least some
employees may retain justifiable expectations of privacy at work.

A reasonable expectation of privacy is a factual matter and there may be
circumstances when no such expectation exists. For example, where (1) the
search is directly related to safeguarding the integrity of the work being
performed by the employee, (2) the employee has effective notice that such
a search might be made, and (3) there is an especially important public
need concerning the integrity of the work being performed by the em-
ployee, the employee probably has no justifiable expectation of privacy.

7 See also, People v. Fly, 34 Cal. App. 3d 665 (1973) (use of telescope); People v. Sneed, 32
Cal. App. 3d 535 (1973) (use of helicopter); but see, State of Hawaii v. Stachler, 570 P. 2d
1323 (Haw. 1977) (use of helicopter); People v. Superior Court, 37 Cal. App. 3d 836 (1974)
(air patrol); Dean v. Superior Court, 35 Cal. App. 3d 112 (1973) (use of helicopter).

m  See also, People v. Triggs, 506 P. 2d 232 (Cal. 1973) (observation of a toilet stall) and
cases cited therein; State v. Bryant, 177 N.W. 2d 800 (Minn. 1970) (same); State v. Kent, 432
P. 2d 64 (Utah 1967) (observation from motel attic through ventilator to bathroom and part
of bedroom).
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See, United States v. Bunkers, 521 F. (2d) 1217 (9th Cir. 1975); United
States v. Collins, 349 F. (2d) 863 (2nd Cir. 1965) cert, denied, 383 U.S. 960
(1966); Shaffer v. Field, 339 F. Supp. 997 (C.D. Cal. 1972), aff'd, 484 F.
(2d) 1196 (9th Cir. 1973); United States v. Donato, 269 F. Supp. 921 (E.D.
Pa. 1967), affd, 379 F. (2d) 288 (3d Cir. 1967).

In most cases where the television surveillance is related to the safe-
guarding of the integrity of the employee’s work, the surveillance could
also be characterized as a search for evidence of crime; some courts have
taken a dim view of warrantless searches conducted on Government
premises for this purpose. See, United States v. Hagarty, supra, at 718;
United States v. Blok, supra, at 1201. Cf, McMorrisv. Alioto, 567 F. (2d)
897, 900 (9th Cir. 1978). Second, it is not entirely clear whether in most
cases the employees receive effective notice, or even any inkling, that they
may be subjected to surreptitious electronic surveillance; the absence of
such notice may preclude such surveillance. See, United States v. Speights,
557 F. (2d) 362 (3rd Cir. 1977) (relying heavily on absence of notice to
overturn search of employee’s locker). Finally, even if the Government
does give warning of surreptitious television monitoring, it is questionable
whether the courts would uphold searches based upon such notice in all
circumstances. The courts have, in other contexts, warned of the Govern-
ment’s manipulation of an individual’s reasonable expectation of privacy,
see, United States v. Albarado, 495 F. (2d) 799, 807 note 14 (2nd Cir.
1974); United States v. Kim, supra, at 1256-57; cf, Collier v. Miller, 414
F. Supp. 1357, 1366 (D. Tex. 1976),” and they may accordingly look with
disfavor upon a notice of television surveillance intended to alter the ex-
pectations of a large number of employees.

B.

A second justification advanced for conducting warrantless surrep-
titious television surveillance of Government employees is the “public”
nature of the area to be surveilled. The Fourth Amendment will not pro-
tect information knowingly exposed to the public, even if the exposure
occurs in a home or office. Katz v. United States, supra, at 351. Accord-
ingly, if a particular employee’s activities could be said to be exposed to
the public, see, United States v. Santana, AIll U.S. 38, 42 (1976), surrep-
titious television surveillance may be conducted without a warrant.

Under this standard, certain places are so open to public observation
that no justifiable expectation exists with respect to activities conducted
there. For example, open fields, see, Air Pollution Variance Board v.
Western Alfalfa Corp., 416 U.S. 861 (1974), public streets, see, United
States v. Santana, supra, and common areas of buildings generally open to
the public, see, United States v. Cruz Pagan, 537 F. (2d) 554 (1st Cir.

9 See also Amsterdam, Perspectives on the Fourth Amendment, 58 Minn. L. Rev. 349, 384
(1974); Note, 86 Yale L.J. 1461, 1475, 1498 (1977).
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1976), have been held, in given contexts, to be such public areas. This doc-
trine has been applied to uphold surreptitious television monitoring of a
public place. See, Sponik v. City of Detroit Police Department, supra
(tavern); see also, Poore v. State of Ohio, supra (public washroom). We
believe that, as a general rule, warrantless surreptitious television surveil-
lance may be used to monitor activity conducted in public areas. Cf,
United States v. Brooks, 567 F. (2d) 134 (D.C. Cir. 1977) (camera
surveillance of customers in a “Sting” operation); United States v.
Mitchell, 538 F. (2d) 1230 (5th Cir. 1976) (en banc) (videotaping of activi-
ties in public parking lot).

However, several caveats are in order. First, even though an area may
be usually thought as open to public view, under special circumstances
even these areas may afford a reasonable expectation of privacy. See,
United States v. FMC Corporation, 428 F. Supp. 615, 618 (W.D. N.Y.
1977) (“open fields” doctrine not applicable to a lagoon with highly
restricted access). Second, even though an individual is in an area where
his activities are open to public view, he still may reasonably expect that
his privacy is protected against certain types of investigations such as the
use of a beeper on his clothing, cf., United States v. Holmes, supra, at
866, or the use of a powerful microphone to hear his conversations far
removed from those who could normally overhear him.

A different situation exists regarding Government offices or working
spaces generally not open to public view. As we have already outlined, an
individual in a private office has a greater justifiable expectation of
privacy, at least with respect to surreptitious electronic monitoring. United
States v. Hagarty, supra. The more troublesome questions arise with
respect to offices that are occupied by two or more employees or spaces
that are entered at times by others.

Joint occupation or frequent entry does not automatically preclude a
reasonable expectation of privacy. Katz made clear “what [an individual]
seeks to preserve as private, even in an area accessible to the public, may
be constitutionally protected.” 389 U.S. at 351-52. Under this standard,
although an individual’s activity is subject to the view of those who share
or enter his office, he still may enjoy reasonable expectation of privacy
due to such factors as the configuration of the office or an individual’s
knowledge of the habits of others in the office. Indeed, the subject’s abil-
ity to shield his activities from others’ view is generally the reason for in-
stalling a continuous monitoring system to investigate his actions. We do
not believe that the fact that an office is shared or subject to entry by
others will always allow the Government to install surreptitious television
surveillance without a warrant. A recent decision by the Ninth Circuit
adopts this view. United States v. McIntyre, 582 F. (2d) 1221, 1224 (9th
Cir. 1978).

This conclusion is bolstered by recent developments in Fourth Amend-
ment law concerning reasonable expectations of privacy in public places.
It appears that, even though an individual is in a public place, he may still
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retain a reasonable expectation of privacy with respect to certain forms of
investigation. This principle is evident in Ka#z itself: while an individual in
a public telephone booth is subject to visual surveillance (or to eavesdrop-
ping unaided by artificial techniques, see United States v. Fuller, 441 F.
(2d) 755, 760-61 (4th Cir. 1971)), he may not be subjected to electronic
surveillance without a warrant. In the same manner, several courts have
indicated that although a person driving in public is not free from visual
observation, he may reasonably assume that he is not being monitored by
a “beeper.” See, United States v. Moore, 562 F. (2d) 106, 112 (1st Cir.
1977); United States v. Holmes, supra, at 866;10 but see, United States v.
Hufford, 539 F. (2d) 32 (9th Cir. 1976).

The above cases show that the lack of reasonable expectations with re-
gard to one form of surveillance does not necessarily forfeit the reasonable
expectations with regard to other forms of surveillance. Rather, any in-
quiry into a reasonable expectation of privacy must take into account a
person’s expectations both to his surroundings and to the methods of in-
vestigation that may be utilized in those surroundings. The use of sur-
reptitious monitoring may not be justified solely by the occasional pres-
ence of others in the same room, because the subject could still reasonably
expect to be free from surreptitious monitoring and because the Govern-
ment has not routinely used this type of investigatory technique to date to
monitor its employees’ activities. People v. Triggs, supra. The decision in
Hagarty supports this view. Just as the Government might not conduct
continual surveillance of oral communications by electronic means,
neither can it maintain continual visual surveillance by electronic means."

Even though at least one court has upheld the use of television
surveillance on the basis of consent of others in the room, Avery v. State,
supra, we do not believe that this factor will necessarily alter our con-
clusion. As discussed above, the doctrine of consent is predicated on the
rationale that the targeted individual is voluntarily disclosing his activities
or communications to those around him. This rationale would allow
surveillance of those activities that the target freely allowed others to see.
However, the rationale would have no application to activities that the
target was not voluntarily leaving open to others and which he might in
fact succeed in preventing others from seeing. In such instances the

10 See also. United States v. Choate, 422 F. Supp. 261, 269 (C.D. Cal. 1976); People v.
Triggs, supra; People v. Smith, 67 Cal. App. 3d 638, 654 (1977) (beeper on plane); People v.
Sneed, supra, at 541.

1l For this reason we do not believe that the result in Poore v. State of Ohio, supra, retains
all of its validity today. The court there upheld police observations and movies from behind a
two-way glass in a restroom on the basis that any member of the public could have walked in
and made the same observation. The approach in Kafz may alter this result by looking to the
reasonable expectations of those using public restrooms, and some courts have explicitly so
held. See, Kroehler v. Scott, supra; People v. Triggs, supra. Moreover, even if one has no
reasonable expectations with regard to the public, he may still have a reasonable expectation
with regard to police use of two-way mirrors and cameras.
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surveillance is not merely securing evidence that would be otherwise avail-
able, but collecting evidence that the Government could not obtain at all
from the consenting individuals. Indeed, this seems to be the very purpose
of surreptitious television surveillance.

Conclusion

It is apparent from the above discussion that few, if any, definitive con-
clusions can be made with regard to the general use of surreptitious televi-
sion surveillance without a warrant. Rather, the question whether such
surveillance will amount to a “search,” and thus be subject to the stric-
tures of the Fourth Amendment or of various statutes that adopt Fourth
Amendment standards, must depend on all the facts and circumstances of
a particular situation. A particularized study of these facts and circum-
stances must be conducted in each case to determine whether judicial
authorization must be obtained. 2

We recommend that the responsibility for screening proposed television
surveillance for law enforcement purposes be lodged in a Deputy Assistant
Attorney General for the Criminal Division. Where such surveillance is
proposed for foreign intelligence purposes, this same responsibility should
be vested in the Chief Attorney of the Investigation Review Unit. If, on
the basis of this screening, the responsible official concludes that the
surveillance would not intrude on the target’s justifiable expectations of
privacy, we suggest that he then be vested with the authority to approve
the surveillance. If the surveillance would infringe on the target’s
justifiable expectations of privacy, he should be required to initiate pro-
ceedings for securing judicial authorization or, in cases involving foreign
intelligence, appropriate executive approval.

We further recommend that guidelines for the screening in the Criminal
Division and the Investigation Review be formulated in order to ensure
that the screening in the Criminal Division and the Investigation Review
Unit is conducted on a consistent basis.

John M. Harmon
Assistant Attorney General
Office of Legal Counsel

11  In certain foreign intelligence situations—e.g., overseas surveillance—the approval of
the President or his designee might take the place of judicial authorization in the absence of
legislation.



February 2, 1979

79-11 MEMORANDUM OPINION FOR THE
ADMINISTRATOR OF VETERANS AFFAIRS

Federal Labor Relations Council—Labor-
Management Relations for Executive Agencies
(Executive Order No. 11491)—Jurisdiction of the
Council in Labor Disputes Concerning the
Conditions of Employment of Medical, Dental,
and Nursing Personnel of the Veterans
Administration

This responds to your request for the opinion of the Attorney General
concerning the obligation of the Administrator of Veterans Affairs (VA)
to abide by the decision of the Federal Labor Relations Council (FLRC) in
American Federation of Government Employees, Local 1739 and Vet-
erans Administration Hospital, Salem, Va., No. 76A-88 (1978) (Union
and Hospital, respectively), that Executive Order No. 11491 required the
Hospital to negotiate with the Union the procedures for the evaluation of
probationary professional medical employees. VA contends that 38 U.S.C.
§ 4108(a) exempts its Department of Medicine and Surgery (DMS) from the
order’s requirement. The Attorney General referred the matter to this of-
fice. We conclude that 38 U.S.C. § 4108(a) does not exempt VA, and that
VA will not be acting unlawfully in implementing FLRC’s decision.

Executive Order No. 11491 established a system of labor-management
relations for executive agencies.' It applied, with exceptions not relevant
here, to all agencies of the executive branch, including VA.2 The order
authorizes a majority of the employees in an appropriate unit of an

1 See, generally. Old Dominion Branch No. 496, National Association of Letter Carriers v.
Austin, 418 U.S. 264, 273-75 (1974). Exec. Order No. 11491 has been superseded, effective
January 13, 1979, by Title VIl of the Civil Service Reform Act of 1978, 92 Stat. 1111, 5
U.S.C. § 1101 et seq. (Supp. 1979). However, the Act does not affect administrative pro-
ceedings initiated under Exec. Order No. 11491. See § 902(b), 92 Stat. 1224.

1Exec. Order No. 11491, §§ 2(a), 3(a); see 38 U.S.C. § 201.
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agency to select a union as its exclusive representative.3To the extent per-
mitted by law and executive-branch-wide regulations, § 11(a) of the order
requires an agency to negotiate in good faith with an exclusive representa-
tive of the bargaining unit with respect to personnel policies and practices
and matters affecting working conditions. But an agency is not required to
negotiate over the content of its own agency-wide regulations “ for which a
compelling need exists under criteria established by the Federal Labor
Relations Council.” 4
When an agency contends that a subject on which a union proposes to
negotiate is controlled by an agency-wide regulation, the union may ap-
peal to the FLRC.5 If the FLRC determines that there is no compelling
need for the regulation, the agency is required to negotiate on the subject.6
Failure to negotiate then becomes an unfair labor practice, and the Assist-
ant Secretary of Labor for Labor-Management Relations may order the
agency to negotiate.7 The agency may appeal the Assistant Secretary’s
decision to the final administrative authority, the FLRC.8
The dispute in question concerns the negotiability of VA’s procedures

for retaining or dismissing probationary medical professional employees.
Physicians and other medical professionals in the DMS are appointed
“after [their] qualifications have been satisfactorily established, in accord-
ance with regulations prescribed by the Administrator, without regard to
civil service requirements.” 38 U.S.C. § 4106(a). Under 38 U.S.C.
§ 4106(b):

Such appointments as described in subsection (a) of this section

shall be for a probationary period of three years and the record

of each person serving under such appointment in the Medical,

Dental, and Nursing Services shall be reviewed from time to time

by a board, appointed in accordance with regulations of the Ad-

ministrator, and if said board shall find him not fully qualified

and satisfactory he shall be separated from the service.
The implementing VA regulations provide that each employee subject to
§ 4106(b) will have his record reviewed in a fair and impartial manner by a
professional standards board (PSB) during the employee’s probationary
period. Although the regulations authorize the employee to submit a writ-
ten or oral statement to the PSB during the review, the employee “is not
The Union requested the
Hospital to negotiate the professional employees’ right to legal or other
representation during the review of their records by the PSB. The VA

s

entitled to legal or other representation.”

1Exec. Order No. 11491, § 10(a); c¢f 29 U.S.C. § 159.

4 Exec. Order No. 11491, § 11(a).

> Exec. Order No. 11491, § 1l(c)(4)(i1).

6Exec. Order No. 11491, § 4(c)(2).

7Exec. Order No. 11491, §§ 6(a)(4); 6(b); 19(a)(6). The agency cannot reopen the nego-
tiability dispute in the unfair labor practice proceeding. Exec. Order No. 11491, § 19(d).

mExec. Order No. 11491, § 4(c)(1).

> Veterans” Administration Manual, MP-5, Part 11, Ch. 4, § 4-06(b)(4).
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determined that the proposal was contrary to its agency-wide regulations,
and the Union appealed to the FLRC for a “compelling need”
determination.

The VA argued before the FLRC that it was deprived of jurisdiction by
38 U.S.C. § 4108(a), which provides in pertinent part:

Notwithstanding any law, Executive order, or regulation, the
Administrator shall prescribe by regulation the hours and condi-
tions of employment and leaves of absence of physicians, den-
tists, podiatrists, optometrists, nurses, physician assistants, and
expanded-function dental auxiliaries appointed to the Depart-
ment of Medicine and Surgery * * *,
In its decision dated February 28, 1978, the FLRC first decided that it had
jurisdiction over the case. On the merits, it held that no compelling need
existed for the regulation prohibiting probationary professional medical
employees from being assisted by counsel in a PSB review. The VA con-
tinues to contend that 38 U.S.C. § 4108(a) excluded this type of dispute
from the FLRC’s jurisdiction, and therefore, the Hospital refused to
negotiate with the Union on the subject.

The VA claims first, that 38 U.S.C. § 4108(a) exempts it from the
authority of any other statute or Executive order in determining the
“hours, conditions of employment, and leaves of absence” 10of DMS pro-
fessional employees. Further, it argues that evaluation procedures under
38 U.S.C. § 4106(b) are “conditions of employment.” Based on these
arguments it concludes that notwithstanding Executive Order No. 11491,
§ 4108(a) deprived FLRC of jurisdiction, and VA was not required to
negotiate on these procedures. It is not necessary, however, to determine
whether § 4108(a) or the Executive order would control should they con-
flict. Such a conflict would arise only if the issue on which the Union
wishes to negotiate—procedures before professional standards review
boards—is in fact a “condition of employment” within § 4108(a). Our ex-
amination of the legislative history of the statute that established the DMS
has convinced us it is not.

The Department of Medicine and Surgery was established by Pub. L.
No. 293, 79th Cong., lst sess., 59 Stat. 675. In creating the department the
Congress intended to insure that VA may hire and discharge medical,
dental, and nursing professionals without regard to competitive examina-
tion and procedural protections given employees in the classified civil serv-
ice." Accordingly, § 6 of the statute, now 38 U.S.C. § 4106, regulated the
appointment, tenure, £nd promotion of professional probationary

10 We note that 38 U.S.C. §4108(a) is incorrectly quoted on page 3 of your request as em-
powering the Administrator to prescribe “terms and conditions of employment.”

" See H. Rept. 1316, 79th Cong., Ist sess., at 1-2; S. Rept. 853, 79th Cong., Ist sess., at 1;
Hearings before the Committee on World War Veterans Legislation of the House of Repre-
sentatives on H.R. 4225, 79th Cong., Ist sess., at 36-39 (statement of Paul Hawley, Surgeon
General, Veterans’ Administration).
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employees appointed “without regard to civil-service requirements.” Pro-
bationary tenure, governed by § 6(b), 38 U.S.C. §4106(b), permits the dis-
missal of unsatisfactory probationers after a 3-year period. The pro-
cedural protections given classified civil service employees were not
granted to this class of employees. 2 Further, section 10 of the statute, 38
U.S.C. § 4110, establishes a disciplinary system for permanent employees
independent of the civil service laws.1l
Section 4108(a) of title 38 was enacted as 7(b) of the statute. In his re-
marks on behalf of the House Committee on World War Veterans Legisla-
tion, Representative Scrivner explained:
In section (b), we provide that notwithstanding any law, Ex-
ecutive order, or regulation, the Administrator shall prescribe by
regulation the hours and working conditions and leaves of ab-
sence of doctors, dentists, and nurses. ¥

This is the only discussion of § 7(b) in the legislative history.

From its context in the statute and its limited legislative history, the
“conditions of employment” in 38 U.S.C. § 4108(a) are matters similar to
hours and leave, i.e., duties and workload; tenure and discharge of pro-
fessional employees are regulated by other portions of the statute.
Moreover, if “conditions of employment” included tenure and discharge,
the breadth of § 4108(a) would have made it unnecessary for Congress to
expressly exclude appointments under § 4106 from the civil service laws or
to provide a separate disciplinary system under 38 U.S.C. § 4110. The pro-
cedures for professional evaluation are set out in 38 U.S.C. § 4106(b).
Therefore, § 4108(a) does not exempt the Department of Medicine and
Surgery from the FLRC’s jurisdiction in this case.

John M. Harmon
Assistant Attorney General
Office of Legal Counsel

11 Section 6 and subsection 6(b) were extensively discussed in the legislative process. See S.
Rept. 858, 79th Cong., 2d sess., at 1, 3; H. Rept. 1316, 79th Cong., Ist sess., at 1-2; 91 Cong.
Rec. 11656 (Representative Rogers), 11659 (Representative Cunningham), 11665 (Represent-
ative Engle).

MSee S. Rept. 858, 79th Cong., Ist sess., at 4, 91 Cong. Rec. 11663 (Representative
Scrivner).

1491 Cong. Rec. 11662-63 (Representative Scrivner).
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February 7, 1979

79-12 MEMORANDUM OPINION FOR THE SPECIAL
COUNSEL, MERIT SYSTEMS PROTECTION
BOARD

Employment of Temporary or Intermittent
Attorneys and Investigators—5 U.S.C. § 3109;

31 U.S.C. §§ 665(b), 686(a)—Office of the Special
Counsel, Merit Systems Protection Board

This responds to your request for our views on whether your desire to
employ temporary or intermittent attorneys and investigators to investi-
gate and assist in the processing of your cases is consistent with relevant
law and ethical considerations.1

It is our understanding that you want to appoint both employees de-
tailed from other Federal agencies and individuals from the private sector.
They will serve under your supervision on a part-time basis not to exceed 6
months. These employees will be appointed when you have a backlog of
work and will perform the same functions as permanent employees of
your Office; in particular, they will screen cases and interview witnesses.

L

Temporary or intermittent experts and consultants may be retained by
agencies when authorized by an appropriation or other statute. 5 U.S.C.
§ 3109. Although your appropriation act authorizes you to employ experts
and consultants, 93 Stat. 572, in our view, this appropriation may not be
used to hire employees to perform the same functions as are performed by
regular employees in your Office. Subchapter 1-2 of the Federal Personnel
Manual, Chapter 304, provides a definition of consultant and expert. A
consultant who is excepted from the competitive service is “a person who

1We have been told that you are no longer interested in employing such persons to train
your permanent staff or to assist in the development of a computer-based information
retrieval system.
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serves as an advisor to an officer or instrumentality of the Government, as
distinguished from an officer or employee who carries out the agency’s
duties and responsibilities.” A consultant position is defined as “a posi-
tion requiring the performance of purely advisory or consultant services,
not including performance of operating functions.” The definition of ex-
pert is somewhat broader but, in our view, does not provide a basis for the
plan you contemplate. The Federal Personnel Manual describes an expert
as “a person with excellent qualifications and a high degree of attainment
in a professional * * * field. His knowledge and mastery of the prin-
ciples, practices, problems, methods, and techniques of his field of activ-
ity, or of a specialized area in a field, are clearly superior to those usually
possessed by ordinarily competent persons in that activity.” An expert
position is one that “for satisfactory performance, requires the services of
an expert in the particular field * * * and with duties that cannot be per-
formed satisfactorily by someone not an expert in that field.” Thus,
although your appropriation for temporary experts could most likely be
used to hire particularly qualified attorneys or investigators to work on
unusually difficult matters, we do not understand this to be your current
plan. Nor do we believe that short-term employees hired to perform work
exactly like that of your regular staff can properly be considered experts.

IL.

Since we believe that the temporary agency and private sector employees
you want to appoint cannot be considered experts or consultants under the
plan you contemplate, the question arises whether there is any other
statutory authorization for hiring them outside the competitive service.

Employees from Other Federal Agencies

Section 686(a) of title 31, United States Code, authorizes purchase of
services by one Federal Government entity from another Federal Govern-
ment entity. This statute states:

Any executive department or independent establishment of the
Government, or any bureau or office thereof, if funds are avail-
able therefor and if it is determined by the head of such executive
department, establishment, bureau, or office to be in the interest
of the Government so to do, may place orders with any other
such department, establishment, bureau, or office for

* % * gervices, of any kind that such requisitioned Federal
agency may be in a position to supply or equipped to render, and
shall pay promptly by check to such Federal agency as may be re-
quisitioned * * * all or part of the estimated or actual cost
thereof * * *

We read § 686(a) as allowing you to request the services of attorneys and
investigators employed in another Federal Government entity that has
authority to conduct activities similar to those the employees will be
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pursuing for you. In our view, two prerequisites to your use of funds to
reimburse the transferor agency are that the funds were appropriated for
the type of work you will have the detailed attorneys and investigators per-
form for you,2and that you provide an adequate rationale why the respon-
sibilities cannot be satisfactorily performed by your own staff or by using
the funds to increase your agency’s staff. This second requirement would be
met if you can make a showing that Government efficiency is best served by
bringing into your Agency on a temporary basis employees who have gained
experience in the kind of work to be performed while working for other
agencies rather than hiring your own new employees and having to train
them for a job that will last at most six months.

Employees from the Private Sector

You also propose to accept the gratuitous services of attorneys and in-
vestigators from the private sector.’ The acceptance of voluntary services is
prohibited by 31 U.S.C. § 665(b), which states that:

No officer or employee of the United States shall accept voluntary

service for the United States or employ personal service in excess

of that authorized by law * * *,
This has been interpreted by the Attorney General to prohibit a contract for
services for which no payment is required, but that the prohibition on ac-
ceptance of voluntary services was not intended to cover services rendered
gratuitously in an official capacity under a regular appointment to a posi-
tion otherwise permitted by law to be nonsalaried. 30 Op. Att’y Gen. 51
(1913). See also subchapter 1-4.d of Federal Personnel Manual, Chapter
311.

Subchapter 1-4 of Chapter 311 defines gratuitous service as that offered
and accepted without pay under an appointment for duties the pay for
which has not been established by law. If Congress has fixed a minimum
salary for a position, an individual cannot waive that salary. Glavey v.
United States, 182 U.S. 595 (1901). Cf., MacMath v. United States, 248
U.S. 151 (1918). You are in a better position than we to determine as a fac-
tual matter whether the attorneys and investigators you hope to hire from
the private sector will be filling jobs for which a minimum salary has been
fixed by law. Even if such a minimum salary is set, this element of the defini-
tion of gratuitous service could be interpreted to mean that if the Govern-
ment is to pay anything more than a nominal sum, the minimum salary
established by law must be paid, but that “a position for which no
minimum salary is set by law” includes all those positions for which no

1 Money appropriated for the hiring of attorneys and investigators to perform the tasks you
intend to have the detailed employees perform may be used only for the purposes for which
they are appropriated, 31 U.S.C. § 628, but these funds are available to pay either employees
of your own or those detailed from another agency.

" We leave aside for the moment the question of whether you can pay each private sector
employee a nominal sum, not to exceed $100, for all services rendered by the participant during
the 6 months of the program.
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salary or a nominal salary is paid. Section 5102(c)(13) of title 5, United
States Code, states that Chapter 51 of title 5 providing for the classifica-
tion of pay and allowances does not apply to employees who serve without
pay or at nominal rates of pay.

We conclude, therefore, that you can appoint attorneys and investiga-
tors from the private sector and that you can pay a nominal sum such as
you propose to those providing the gratuitous service. We do not think as
stated above, that your appropriation for hiring temporary consultants or
experts can be used to provide these funds and thus you will have to be
able to justify the appointment and expenditure under 5 U.S.C. 1206()),
authorizing you to appoint the legal, administrative and support personnel
necessary to perform the functions of your office, and as an expense
necessary thereto under your recent appropriation act.

III.

Finally, we consider whether the plan you propose is consistent with
relevant conflict of interest laws. This advice is necessarily general and
does not preclude the need for careful consideration of particular factual
circumstances.

The employees whose services you obtain from other Federal agencies
will continue to be subject to the conflict of interest restrictions for regular
Government employees. Your proposed plan raises no unusual questions
as to those employees and therefore we see no need to discuss the re-
quirements in detail.

Those appointed from the private sector will be subject to the same re-
quirements as regular Government employees, but they may be made sub-
ject to the less stringent conflict of interest requirements for special Govern-
ment employees if you decide in advance to appoint them to serve less than
130 days in any 365-day period. 18 U.S.C. 202(a) defines “special govern-
ment employee” as “an officer or employee of the executive or legislative
branch of the United States Government, of any independent agency of the
United States * * * who is retained, designated, appointed, or employed
to perform, with or without compensation, for not to exceed one hundred
and thirty days during any period of three hundred and sixty-five con-
secutive days, temporary duties either on a full-time or intermittent
basis * * V ’In estimating in advance of appointment the number of days
an employee may serve, a department must in good faith find that the
special Government employee will serve no more than 130 days; a part of a
day must be counted as a full day, and a Saturday, Sunday, or holiday on
which duties are to be performed must be counted equally with a regular
work day. Federal Personnel Manual, Ch. 735, Appendix C. If an employee
does, however, serve for more than the 130 days, he or she will nevertheless
continue to be regarded as a special Government employee so long as the
original estimate was made in good faith. Id. Once an employee is ap-
pointed as a special Government employee, the restrictions imposed by the
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conflict of interest laws apply even on days the employee does not
serve the Government. Id.

Compensation

Sections 203 and 209 of title 18 limit compensation employees may
receive in addition to their Government salary. The restrictions of 18
U.S.C. 209 on the receipt of ' ‘salary, or any contribution to or supplemen-
tation of salary” as compensation for services as an employee of the
United States from any source other than the Government of the United
States is expressly not applicable to'special Government employees. 18
U.S.C. 209(c). The restrictions found in 18 U.S.C. 203(a) on receipt of
outside compensation when one is serving as an officer or employee of the
United States in relation to any matter in which the United States is a party
or has a direct and substantial interest before any department, agency, or
civil commission, applies to special Government employees only in rela-
tion to a particular matter involving a specific party or parties in which the
employee has at any time participated personally and substantially as a
Government employee or as a special Government employee through deci-
sion, approval, disapproval, recommendation, the rendering of advice, in-
vestigation or otherwise, or which is pending in the department or agency
of the Government in which he or she is serving.4 Furthermore, § 203 ap-
plies to matters pending in the department only when a special Govern-
ment employee has served in the department for at least 61 days during the
immediately preceding 365 days. 18 U.S.C. 203(c).

If you do not hire private employees as special Government employees,
they will be subject, as are the regular Government employees whose serv-
ices you might utilize, to the restrictions of § 203. But even if the private
employees were hired for more than 130 days and thus could not qualify as
special Government employees, if they serve without compensation, they
nevertheless will not be subject to § 209. 18 U.S.C. 209(c).

If the employees from the private sector are regular employees and are
paid by the Government, § 209 requires that their private sector compen-
sation be reviewed to ensure that it does not include payment for Govern-
ment work and to reflect their more limited participation in the private
firm’s business. To satisfy § 203, these employees’ salaries will have to be
further reviewed, if necessary, to ensure that they do not share fees for
representational services performed by another as outlined above.5

4 Section 203 applies as well to receipt of compensation by an employee for services
rendered by another, such as a law partner.

" The restrictions of § 209 do not prohibit continued participation by employees in bona
fide pension, retirement, group life, health or accident insurance, profit-sharing, stock
bonus, or other employee welfare or benefit plans maintained by a private employer. 18
U.S.C. 209(b).
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Representation Restrictions

Regular Government employees must refrain from acting as agents or
attorneys for anyone before any department, agency, court, court-martial,
or officer, or any civil, military, or naval commission in connection with
any particular matter in which the United States is a party or has a direct
and substantial interest. 18 U.S.C. § 205. This section restricts special
Government employees in more limited fashion; such an employee may
not act as attorney or agent in relation to any particular matter involving a
specific party or parties in which that employee has at any time par-
ticipated in the course of-his-of her Government service, or, if the
employee has served at least 61 days, any matter which is pending in the
department in which he or she is serving. A special Government employee
is not otherwise barred from acting as an attorney in court proceedings or
in proceedings before other agencies.

Section 208 of title 18 requires an officer or employee (including a
special Government employee) to disqualify himself or herself from par-
ticipating in decisions with regard to particular matters where he or she, a
spouse, minor child, partner, organization in which the employee is serv-
ing as officer, director, trustee, partner or employee, or any person or
organization with whom he or she is negotiating or has any arrangement
concerning prospective employment, has a financial interest. A waiver is
available under certain conditions, 18 U.S.C. § 208(b), and as with the ap-
plicability of all of the conflict of interest sections discussed in this
memorandum, a careful examination of the particular facts would have to
be made in each individual case.

Postemployment Restrictions

Section 207 of title 18 was amended by the Ethics in Government Act of
1978 to require that regular employees and special Government employees
be permanently barred from acting as attorney or agent or otherwise
representing any person other than the United States in making any
communication, with intent to influence, or in making any informal or
formal appearance before any department, agency, commission, or court
in relation to any particular matter in which the United States or the
District of Columbia is a party or has a direct and substantial interest and
in which the employee participated personally and substantially.6 The
employee will also be prohibited for 2 years from acting as agent or at-
torney in similar circumstances with regard to matters under his or her of-
ficial responsibility, but in all likelihood the realm of official responsibility

1 We assume that the employees you are considering hiring will not be among those desig-
nated for more stringent coverage under § 207(d).
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of the employees you would have would be no broader than the matters in
which they participated personally and substantially.

Leon Ulman

Deputy Assistant Attorney General
Office of Legal Counsel
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February 9, 1979

79-13 MEMORANDUM OPINION FOR THE
DIRECTOR, OFFICE OF MANAGEMENT AND
BUDGET*

Department of Agriculture, Forest Service—
Department of the Interior, National Park
Service—Management Functions Over National
Monuments in Admiralty and Misty Fiords,
Alaska—Executive Order No. 6166 (5 U.S.C. § 901
note)—National Forest Management Act of 1976
(16 U.S.C. § 1609)

This memorandum responds to the inquiry by your General Counsel’s
office whether § 2 of Executive, Order No. 6166 (1933), 5 U.S.C. § 901
note (1976), creating national monuments at Admiralty and Misty Fiords,
Alaska, requires the transfer of management functions over national
forest lands within the monuments from the Forest Service of the Depart-
ment of Agriculture to the National Park Service of the Department of the
Interior; and, if so, what legal action would be necessary to secure the
Forest Service’s continuing administration of the lands. We conclude that
the order does require the transfer of management, and that a legally ef-
fective reorganization plan, or other legislative action, is necessary in
order to authorize the Forest Service to administer the two monuments.

Exercising his powers under § 2 of the Antiquities Act of 1906, 16
U.S.C. § 431 (1976), the President, on December 1, 1978, created
national monuments in Admiralty Island (Proc. 4611, 43 F.R. 57009

*  This memorandum was supplemented and, in the main, superseded by a Memorandum
Opinion for the Director of the Office of Management and Budget, dated February 8, 1980,
reflecting a reconsideration of this opinion requested by the General Counsel of the Depart-
ment of Agriculture.

1 Section 2 of that Act rieads:

The President of the United States is authorized, in his discretion, to declare by
(Continued)
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(1978)), and Misty Fiords, Alaska (Proc. 4623, 43 F.R. 57087 (1978)).
Within Misty Fiords National Monument are approximately 2,285,000
acres of Federal land that had been reserved as part of Tongass National
Forest in 1907, 35 Stat. (Pt. 2) 2152. Within Admiralty Island National
Monument are approximately 1,100,000 acres of Federal land that were
added to Tongass National Forest in 1909, 35 Stat. (Pt. 2) 2226. Because
the President’s powers under the Antiquities Act of 1906 extend to any
“objects of historic or scientific interest that are situated upon the lands
owned or controlled by the Government,” the forest system status of Ad-
miralty Island and Misty Fiords did not bar the creation of monuments on
those sites. Neither were the monuments barred because of the require-
ment under § 9 of the National Forest Management Act of 1976, 16
U.S.C. § 1609 (1976), that lands set aside by the President as part of the
national forest system not be returned to the public domain except by act
of Congress. The reservation of national forest lands as parts of national
monuments did not return those lands to the public domain, but, on the
contrary, further restricted their lawful use to purposes consistent with the
preservation of the monuments’ objects.
Under § 2 of Executive Order No. 6166, issued in 1933:

All functions of administration of * * * national monu-

ments * * * are consolidated in the National Park Service in

the Department of the Interior * * *; except that where deemed

desirable there may be excluded from this provision any public

building or reservation which is chiefly employed as a facility in

the work of a particular agency. [5 U.S.C. § 901 note (1976).]
Because the Admiralty Island and Misty Fiords National Monuments are
covered by § 2 and do not fall within the single stated exception to its
general provisions, one consequence of the President’s creation of na-
tional monuments on national forest lands would appear to be the transfer
of the management of those lands from the Forest Service to the National
Park Service. Such a transfer is consistent with a 1972 agreement between
the Departments of Agriculture and the Interior that the 1933 Executive
order did “expunge the dual reservation status formerly existing on
monuments carved out of National Forests, and vested administration of
those areas in the Department of the Interior.” 2

(Continued)
public proclamation historic landmarks, historic and prehistoric structures, and other
objects of historic or scientific interest that are situated upon the lands owned or con-
trolled by the Government of the United States to be national monuments, and may
reserve as a part thereof parcels of land, the limits of which in all cases shall be con-
fined to the smallest area compatible with the proper care and management of the ob-
jects to be protected. When such objects are situated upon a tract covered by a bona
fide unperfected claim or held in private ownership, the tract, or so much thereof as
may be necessary for the proper care and management of the object, may be relin-
quished to the Government, and the Secretary of the Interior is authorized to accept
the relinquishment of such tracts in behalf of the Government of the United States.
2 Quoted in.a letter of December II, 1978 from the Acting General Counsel, USDA,
to the Acting Assistant Attorney 'General, Office of Legal Counsel.
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The Department of Agriculture (USDA) argues, however, that § 9 of the
National Forest Management Act of 1976, pro tanto, superseded Execu-
tive Order No. 6166 with respect to national monuments that incorporate
national forest lands.3 Based on the legislative history, USDA interprets
§ 9 to require that national forests set aside by the President remain within
the national forest system, except when removed from the system by act of
Congress. Because Congress has vested management authority over the
system in USDA and the Forest Service, it follows, according to USDA,
that until Congress acts to the contrary, all lands set aside by the President
as national forests must be administered by the Forest Service.

If § 9 requires Admiralty Island and Misty Fiords to remain within the
national forest system, the statutes relevant to the management of that
system further require that the monuments be managed by the Forest Serv-
ice. 16 U.S.C. § 472, 551, 1600 (1976). Ordinarily, in cases where statutes4
are inconsistent, the most recent statute controls. Under this rule, the 1976
Act—if it does require that national forest monuments remain within the
national forest system—would impliedly limit or repeal the management
provisions of the Executive order. We conclude, however that § 9 does not
require Admiralty Island and Misty Fiords to remain within the national
forest system and that a contrary interpretation would misconstrue the
statute. Thus, unless amended, Executive Order No. 6166 remains in
force.

The disputed portion of § 9 reads:

Notwithstanding the provisions of the Act of June 4, 1897, no

land now or hereafter reserved or withdrawn from the public do-

main as national forests pursuant to the Act of March 3, 1891, or

any act supplementary to and amendatory thereof, shall be re-

turned to the public domain except by an Act of Congress.
The term “public domain” is not defined in the Act, but ordinarily it
refers to unreserved lands of the United States that are subject to disposal
or appropriation under the public land laws. Considering the plain mean-
ing of its words, § 9 seems only to require that lands, once withdrawn by
the President as parts of national forests, may not again become subject to
private appropriation under the public land laws without an act of Con-
gress. Such an interpretation appears wholly consistent with the express

! In connection with this opinion, we sought the views of the Department of Agriculture
and of the Department of the Interior. Agriculture furnished its views to us by letter dated
December II, 1978 (see note 2, supra). In addition, we have consulted the Assistant Attorney
General, Lands and Natural Resources Division.

4 Because Exec. Order No. 6166 has the force of law and cannot be amended without the
assent of Congress, see discussion, infra, our opinion assumes that the ordinary rules of
statutory interpretation, e.g., implicit repeals are disfavored, apply to the order. However,
our conclusion as to the effect of Exec. Order No. 6166 does not rest on our judgment as to
the deference a court would accord its provisions, but rather on our interpretation of 16
U.S.C. § 1609(a). Pretermitting any determination of the force that the order would have if
found inconsistent with a subsequent statute, we do not believe the proper construction of § 9
is inconsistent with the order.
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purpose of the section to preserve lands reserved as national forests for the
“long-term benefit” of “present and future generations.”

In suggesting a narrower interpretation, namely, that “shall [not] be
returned to the public domain,” means “shall not leave the National
Forest System,” Agriculture relies on one paragraph in the legislative
history that appears in the report of the Senate Committee on Agriculture
and Forestry on the National Forest Management Act of 1976, S. Rept.
893, 94th Cong., 2d sess. (1976). The single relevant paragraph concerning
§ 9 reads:

Section 9 of the bill amends redesignated section 11(a) of the
Forest and Rangeland. Renewable Resources Planning Act of
1974 by adding a provision which, in effect, gives Congressional
status to National Forest lands reserved from the public domain.
Other National Forests lands already have Congressional status
through specific Acts, such as the Weeks Act. The new provision
states that, notwithstanding the authority conferred on the Presi-
dent to revoke, modify, or suspend proclamations or executive
orders setting apart and reserving public domain land as Na-
tional Forests, public domain lands which are now or may here-
after be reserved as National Forests are not to be returned to the
public domain except by an act of Congress. This does not affect
the President’s authority to combine National Forests, separate a
forest into two or more National Forests, or change the bound-
ary lines of a forest, providing such changes do not remove lands
from National Forest status. Also unaffected are existing
authorities regarding exchanges of lands involving public domain
National Forests. [Id. at 19.]
This paragraph is, at best, inconclusive with respect to the proper inter-
pretation of § 9. It states that the President may still modify the size and
boundaries of national forests, “providing such changes do not remove
lands from National Forest status.” It further states that § 9 gives congres-
sional status to national forest lands reserved from the public domain and
makes reference to an impliedly analogous provision in the Weeks Act.
However, the Weeks Act, which permits the purchase of lands “necessary
to the regulation of the flow of navigable streams or for the production of
timber,” 16 U.S.C. § 515 (1976), expressly (16 U.S.C. § 521) provides that
such lands:
[SThall be permanently reserved, held, and administered as na-
tional forest lands under the provisions of section 471 of this title
and acts supplemental to and amendatory thereof.
Congress’ willingness and ability to provide in the Weeks Act expressly for
the permanent administration, as national forests, of lands purchased for
forest use raises the question why Congress chose words with plainly dif-
ferent meanings in the Forest Management Act of 1976 if its purpose was
the same.
The inference that Congress did not intend to provide in the National
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Forest Management Act the same permanent status to lands reserved from
the public domain as the Weeks Act accorded to certain acquired lands is
buttressed by Congress’ enactment in 1958 of a statute that expressly made
acquired lands not covered by the Weeks Act subject to its protective pro-
visions, and specifically excepted lands reserved from the public domain.
16 U.S.C. § 521a (1976). Congress, when it wanted to expand the coverage
of the Weeks Act, thus referred to it expressly. Congress’ decision neither
to adopt the Weeks Act’s phrasing, nor to incorporate it by reference as it
had done in 1958, strongly implies that the intended effects of the 1976
Act, 16 U.S.C. § 1609(a), and the protective provisions of the Weeks Act,
16 U.S.C. § 521, are not the same.

Further, USDA’s interpretation poses a potential problem for the inter-
pretation of § 2 of the Antiquities Act of 1906, supra. Under this section,
the President is empowered to declare certain landmarks, structures, and
objects as national monuments, and to:

[RJeserve as a part thereof parcels of land, the limits of which in

all cases shall be confined to the smallest area compatible with

the proper care and management ofthe objects to be protected.
If it were true that lands reserved from the public domain as national
forests were to continue to be national forests without regard to their sub-
sequent incorporation in national monuments, then such lands would con-
tinue to be subject to the uses approved for national forests by the Act of
June 4, 1897, 16 U.S.C. §§ 473-478 (1976), the Multiple Use-Sustained
Yield Act of 1960, 16 U.S.C. §§ 523-31 (1976), the Forest and Rangeland
Renewable Resources Planning Act of 1974, 16 U.S.C. §§ 1601-10 (1976),
and the National Forest Management Act of 1976. Of these approved
uses, it is readily conceivable that timbering, in particular, might conflict
in a given case with the protection of objects properly designated as the
bases for a national monument. In such a case, the perpetual forest system
status of public domain lands reserved as national forests would conflict
with the President’s ability to create and protect national monuments on
public domain lands, a conflict clearly not provided for by any of the
forest acts.

In a given case it may be that no such conflict would exist and the fulfill-
ment of national forest objectives may be wholly consistent with the pur-
poses of a national monument. However, Congress has anticipated the
possibility of conflict between monument and national forest uses and it
prohibited the President from creating national forests out of national
monuments, 16 U.S.C. § 471(b) (1976). (This section was repealed by Pub.
L. No. 94-579, Title VII § 704(a), 90 Stat. 2792.) This provision effectively
leaves to Congress the judgment of compatibility since Congress could, if
it so chose, give to any public land dual monument and forest status.

It might be argued that the forest statutes may be read as not requiring
timbering on every acre of forest land, even if the forest land is ideally
suited for such use. The complexity of the forest-related statutes and the
unforeseen problems that would be posed, however, further support an
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interpretation of the National Forest Management Act of 1976 which
avoids even potential conflict with the Antiquities Act. Attributing to § 9
the plain meaning of its words avoids that conflict and is consistent with
the statute’s purpose and with the language of the Weeks Act, 16
U.S.C.§ 521a; it also preserves Congress’ role in determining whether,
with respect to a particular parcel of public domain land, monument and
forest uses are compatible.

Because of our interpretation of § 9, the Admiralty Island and Misty
Fiords National Monuments are not parts of the National Forest System
but simply national monuments. Accordingly, Executive Order No. 6166
requires the transfer of management functions from the Forest Service to
the National Park Service. In order to permit the Forest Service to manage
these monuments, the President would have to submit to Congress a
reorganization plan under § 2 of the Reorganization Act of 1977, 5 U.S.C.
§§ 901-12 (1977), presumably upon finding that the return of management
functions to the Forest Service would “promote the better execution of the
laws,” 5 U.S.C. § 901(a)(1) (1977). Under § 2, the plan would become ef-
fective “at the end of the first period of sixty calendar days of continuous
session of Congress” after the transmission of the plan, unless either
House of Congress voted to disapprove the plan. It is not possible to
amend Executive Order No. 6166 merely by issuing an amendatory order
because the original order itself became effective only with the assent of
Congress. The Attorney General in 1934, concluded that the President
could revoke provisions of Executive orders issued under the Act of March
3, 1933 only “in the same manner in which they were enacted into law.”
37 Op. Atty. Gen. 418 (1934). The current transfer of functions under a
new reorganization plan would be consistent with the Attorney General’s
conclusion.5

Larry A. Hammond
Deputy Assistant Attorney General
Office of Legal Counsel

5 The President, of course, is not required to act by reorganization plan and may, if he so
chooses, submit a legislative proposal subject to the usual constitutional processes. Under
either alternative, it should be recognized that the legislative designation of the Forest Service
as the managing authority for two monuments will not itself determine the standards under
which the monuments must be administered. Unlike the National Park Service, whose gov-
erning statutes, 16 U.S.C. §§ 1-3 (1976), impose particular duties on the Service in connec-
tion with all lands under its administration, the Forest Service is subject to no such specific
mandate concerning the administration of non-national forest system lands. In recommend-
ing appropriate congressional action, the President may wish to consider the uses to which
the monument lands should be subjected and to propose to Congress a more restrictive set of
uses than would ordinarily apply to national forests.
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February 14, 1979

79-14 MEMORANDUM OPINION FOR THE
ASSISTANT DIRECTOR, LEGAL COUNSEL,
FEDERAL BUREAU OF INVESTIGATION

Assertion of State Secrets Privilege in Civil
Litigation

This responds to your request for the views of this Office regarding two
questions: (1) whether properly classified information qualifies for nondis-
closure in civil litigation on the basis of the privilege for state secrets; and (2)
whether a claim of privilege for state secrets may be asserted concurrently
with other claims of privilege for the same information. Your Office states
that these questions are particularly important in litigation where the parties
seek information pertaining to the identity of informants.

The issue whether classified information satisfies the requirements of
the state secrets privilege raises two different but related questions: The
first is whether classified material is protected by the state secrets
privilege—i.e., “matters relating to international relations, military af-
fairs, and public security.” 8 Wigmore, Evidence § 2378, at 794
(McNaughton rev. 1961). See also 8 Wright and Miller, Federal Practice
and Procedure § 2019, at 158 (1970). Even when the information falls
within these categories, however, it does not necessarily qualify for the
state secrets privilege; its disclosure must also pose some risk of harming
the national security. As the Supreme Court stated in United States v.
Reynolds, 345 U.S. 1, 10 (1953), the Government must

satisfy the court, from all circumstances of the case, that there is

a reasonable danger that compulsion of the evidence will expose

military matters which, in the interest of national security,

should not be divulged.
The lower courts have also required the Government to demonstrate a
reasonable danger that the disclosure of such information would be
detrimental to the national security. See, e.g., Jabara v. Kelley, 75 F.R.D.
475, 483, 489, 492 (E.D. Mich. 1977); Kinoy v. Mitchell, 57 F.R.D. 1, 9
(S.D.N.Y. 1975). See also 8 Wigmore, Evidence § 2212a at 159
(McNaughton rev. 1961).
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In our view, properly classified material would satisfy these two
separate criteria. Section 1-301 of Executive Order No. 12065 prohibits
the classification of information unless it concerns:

(a) military plans, weapons, or operations;

(b) foreign government information;

(c) intelligence activities, sources or methods;

(d) foreign relations or foreign activities of the United
States;

(e) scientific, technological, or economic matters relating to
the national security;

(0 United States Government programs for safeguarding
nuclear materials or facilities; or

(g) other categories of information which are related to na-
tional security and which require protection against unauth-
orized disclosure as determined by the President, by a person
designated by the President pursuant to Section 1-201, or by
an agency head.1

Since all these matters appear to be encompassed by the state secrets
privilege—material relating to military affairs, international relations, or
the national security—it seems that the first requirement of the state
secrets privilege is met.

Properly classified information would also appear to meet the second
requirement of the state secrets privilege—i.e., whether there is a reason-
able danger that disclosure would be detrimental to the national security.
Section 1-302 of the order provides that, even though information may
satisfy the criteria set forth in section 1-301, it may not be classified unless
“unauthorized disclosure reasonably could be expected to cause at least
identifiable damage to the national security.” If this determination is
properly made, the information would, in our view, satisfy the criteria for
the state secrets privilege.

Regarding the question of informants, we believe that, where the iden-
tities (or information that would disclose the identities) of national secu-
rity informants has been properly classified, the state secrets privilege may
be asserted with regard to such information. For example, in Pan
American World Airways, Inc. v. Aetna Casualty and Surety Co., 368 F.
Supp. 1098, 1140-41 (S.D.N.Y. 1973), affd 505 F. (2d) 989 (2d Cir.
1974), the court upheld a claim of privilege based on the Central Intelli-
gence Agency’s (CIA) representation that the disclosure of the identity of
its sources could result in a loss of information to the CIA and in serious
physical danger to the sources. Similarly, in United States v. American
Telephone and Telegraph Co., 419 F. Supp. 454, 457 (D.D.C. 1976),
remanded for further efforts at negotiation, 551 F. (2d) 384, 388 (D.C.

«

' Section 6-104 of the Executive order defines the term “national security” as the “na-
tional defense and foreign relations of the United States.”
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Cir. 1976), remandedfor further efforts at accommodation, 567 F. (2d) 121
(D.C. Cir. 1977), the Government was concerned whether disclosing the
identity of our counteragents would diminish their usefulness or even en-
danger their lives. This was only one of several concerns advanced by the
Government. While neither the district court nor the circuit court inde-
pendently evaluated these concerns, both courts concluded that legitimate
national security considerations were at stake in the Executive’s withholding
ofinformation from the Congress, thus indicating that the identity of infor-
mants may be a legitimate national security concern.

Although properly classified information is generally entitled to the pro-
tection of the privilege for state secrets, the fact that information is properly
classified does not, in itself, require the assertion of the state secrets privi-
lege. Rather, the Department’s decision to assert the privilege is to be made
on a case-by-case basis, taking into account not only the sensitivity of the
information, but also factors not considered in the classification process
such as the public interest in releasing the information in the context of par-
ticular litigation and the effect which invoking the privilege would have on
its long-term viability. Cf. Executive Order No. 12065, §3-303 (recognizing
that the need to protect properly classified information may be outweighed
by the public interest in disclosure of the information). Moreover, the
courts have insisted that the privilege must be formally claimed by the head
of the department that has control over the information, after actual per-
sonal consideration by that official. United States v. Reynolds, supra, at
7-8; Jabara v. Kelley, supra, at 487-88; Kinoy v. Mitchell, supra, at §. A
representation that the information is classified is not sufficient; the courts
also require representations that the criteria of the state secrets privilege are
met and require sufficient additional information in order to make an in-
formed judgment as to the merits of the claim. See, Kinoy v. Mitchell,
supra, at 9-10; 8 Wigmore, Evidence § 2379, at 810 (McNaughton rev. 1961)
(“the government must make a showing supporting its plea of privilege”).
A proposed assertion of the state secrets privilege would normally thus
cause two different sorts of review of the information at issue. First, review-
ing the information and preparing the requisite representations should en-
tail a reevaluation of the sensitivity of the information within the govern-
ment and an assessment of the propriety of invoking the privilege. See 2
Weinstein Evidence § 509[04], at 509-3 (1977). Second, before it may ac-
cept the claims, the court is also obliged to satisfy itself that the invoking of
the privilege is appropriate. United States v. Reynolds, supra, at 9-11,
Jabara v. Kelley, supra, at 484, 491.

Your second question addresses the issue whether the state secrets
privilege may be asserted concurrently with other claims of privilege for
the same information. Although we have been unable to find any court
decision on point,2 we see no reason why two separate privileges may not

' Several decisions, however, have recognized that the concerns underlying different privi-
leges may arise with respect to the same information or document. Machin v. Zuckert, 316 F.
(2d) 336, 339 (D.C. Cir. 1963); Jabara v. Kelley, 62 F.R.D. 424, 425, 431 (E.D. Mich. 1974).
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be asserted with respect to the same information. The foundation for all of
the Government’s privileges is, ultimately, the public interest. In our view,
the public interest could only be properly served if, in a situation where the
concerns underlying a particular piece of information relate to two or
more of the Government’s privileges, all of those concerns were addressed
before a decision is made to release the information. The Government
should thus be able to assert all available privileges in order that a court
may make an informed judgment whether the public interest would actu-
ally be served by disclosure.

This conclusion is supported by other aspects of the law. The general
policy of the law is to allow for alternate or multiple claims or defenses in
civil litigation. See Fed. R. Civ. Proc. 8(e). In fact, in the analogous con-
text of Freedom of Information litigation, the Government frequently
claims that information is exempt from disclosure under two or more ex-
emptions (which are themselves often founded on common-law
privileges). See, e.g., Weissman v. CIA, 565 F. (2d) 692 (D.C. Cir. 1977).
We thus believe that, if the state secrets privilege and another privilege are
both legitimately applicable, the Government as a legal matter may assert
each of them at the same time. Whether it should actually do so is, of
course, a judgment that must be made in each case by the attorneys in
charge of the case.3

John M. Harmon
Assistant Attorney General
Office of Legal Counsel

"This determination might be based on both the relative weight of the privileges and the
ease in which they may be asserted. For example, even though the informer’s privilege is a
qualified one, see, Roviaro v. United States, 353 U.S. 53 (1957), and may thus afford the in-
formant’s identity less protection than the state secrets privilege, it might also be less burden-
some to assert. While there is some contrary authority, it appears that the privilege need not
be asserted by the head of the agency, but may be advanced by any appropriate represent-
ative of the Government. See, Kinoy v. Mitchell, supra, at 11 n. 36; McCormack, Evidence
§ 111, at 237 (1972). Cf., Bocchicchio v. Curtiss Publishing Co., 203 F. Supp. 403, 406 n. 7
(E.D. Pa. 1962). But see, Mitchell v. Bass, 252 F. (2d) 513, 516'(8th Cir. 1958); Fowler v.
fVirtz, 34 F.R.D. 20, 23 (S.D. Fla. 1963).
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February 16, 1979

79-15 MEMORANDUM OPINION FOR ASSISTANT
ATTORNEY GENERAL, LANDS AND
NATURAL RESOURCES DIVISION

Federal Aviation Administration—Federal Airport
Act of 1946 (60 Stat. 170)—Airport and Airway
Development Act of 1970 (49 U.S.C. §§ 1716,
1723)—Conveyance of Federal Lands for Airport
Development

Mr. Harmon has asked me to respond to your memorandum requesting
this Office to initiate action to reinstate the authority initially conferred by
Executive Order No. 10536, but subsequently revoked by § 2 of Executive
Order No. 12079. For the reasons expressed herein, we do not believe it
necessary to reinstate that authority. Rather, we conclude that the author-
ity conferred by § 1 of Executive Order No. 12079 is sufficient to meet
your concerns.

I. Background

You raise issues concerning the interrelationship of two separate but
related pieces of legislation and the orders issued thereunder. The perti-
nent portions of the separate enactments relate both to the development of
public airports and to Federal assistance to such projects. The first enact-
ment, the Federal Airport Act of 1946, 60 Stat. 170 (hereinafter referred to
as the 1946 Act), required that, as a condition of receiving Federal grants,
State and local public agencies submit airport development project appli-
cations to the Administrator of the Federal Aviation Administration. § 9(a),
60 Stat. 174. The Administrator, before entering into any grant agreement,
was required to approve the project application. Numerous conditions
were to be met before approval could be given; one condition was that

No project shall be approved by the Administrator with respect to
any airport unless a public agency holds good title, satisfactory
to the Administrator, to the landing area of such airport or the
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site therefor, or gives assurance satisfactory to the Administrator
that such title will be acquired. [Section 9(d), 60 Stat. 175.]
Another provision of the same Act provided for the conveyance of Federal
lands when the Administrator determined that this was “reasonably neces-
sary for carrying out a project” under the Act. § 16(a), 60 Stat. 179. The
procedure for carrying out such a conveyance was as follows:
Upon receipt of a request from the Administrator under this sec-
tion, the head of the department or agency having control of the
lands in question shall determine whether the requested convey-
ance is inconsistent with the needs of the department or agency,
and shall notify the Administrator of his determination within a
period of four months after receipt of the Administrator’s re-
quest. If such department or agency head determines that the re-
quested conveyance is not inconsistent with the needs of that
department or agency, such department or agency head is hereby
authorized and directed, with the approval of the President and
the Attorney General of the United States, and without any ex-
pense to the United States, to perform any acts and to execute
any instruments necessary to make the conveyance requested;
but each such conveyance shall be made on the condition that the
property interest conveyed shall automatically revert to the
United States in the event that the lands in question are not
developed, or cease to be used, for airport purposes. [Section
16(b), 60 Stat. 179.]
In Executive Order No. 10536 of June 9, 1954, the President authorized
the heads of departments and agencies to execute conveyances under this
provision without the approval of the President.

The second pertinent piece of legislation, the Airport and Airway Devel-
opment Act of 1970, Pub. L. No. 91-258, 84 Stat. 219 (hereinafter re-
ferred to as the 1970 Act), repealed the 1946 Act, but it also enacted provi-
sions which, to a great extent, adhered to that Act’s approach. As a condi-
tion of receiving Federal grants, public agencies once again had to obtain
approval of project applications for airport development. 49 U.S.C.
§§ 1716(a), 1719. The conditions of approval were largely the same as in
the 1946 Act, including that of good title, 49 U.S.C. § 1716(c), but stricter
environmental standards were to be applied. See 49 U.S.C. § 1716(c)(4),
(d) and (e). A provision similar to that of the 1946 Act was made for con-
veyances of Federal lands, except that certain parklands were exempted.
49 U.S.C. § 1723. In Executive Order No. 12079, 3 CFR 224 (1979), the
President authorized the conveyances to be executed without his approval.

The repeal of the 1946 Act soon gave rise to the question whether, where
grant agreements had been finalized under the 1946 Act, conveyances of
Federal land pursuant to those agreements might still be made and ap-
proved under the authority of the 1946 Act. In our opinion of January 19,
1971, this Office answered the question affirmatively. The opinion relied
on § 52(c) of the 1970 Act, 84 Stat. 219, 236, which explicitly continued in
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effect “all orders, determinations, rules, regulations, permits, contracts,
certificates, licenses, grants, rights and privileges” which had taken effect
under the 1946 Act. The opinion also reasoned that, since a conveyance of
land was “inextricably bound up with the grant agreement,” Congress
must have intended that the savings clause permitted conveyancing in ac-
cordance with the 1946 Act.

Under this interpretation, conveyances continued to be made under the
1946 Act by reason of Executive Order No. 10536, and were made without
the approval of the President. Despite the significant lapse of time since
the repeal of the 1946 Act, it is our understanding that a number of con-
veyances, which could be approved without Presidential approval under
Executive Order No. 10536 and our previous opinion, have yet to be
made. However, since Executive Order No. 10536 has been revoked by Ex-
ecutive Order No. 12079, the question is whether a new authorization must
be obtained in order to execute these conveyances without the approval of
the President. As noted above, we do not believe this to be the case.

II. Discussion

Section 23 of the 1970 Act, 49 U.S.C. § 1723, provides as follows:

(a) Requests for use.

Subject to the provisions of subsection (c) of this section,
whenever the Secretary determines that use of any lands owned
or controlled by the United States is reasonably necessary for
carrying out a project for airport development under this part,
[part II], or for the operation of any public airport, including
lands reasonably necessary to meet future development of an air-
port in accordance with the national airport system plan, he shall
file with the head of the department or agency having control of
the lands a request that the necessary property interests therein
be conveyed to the public agency sponsoring the project in ques-
tion or owning or controlling the airport. The property interest
may consist of the title to, or any other interest in, land or any
easement through or other interest in airspace.

(b) Execution of conveyances.

Upon receipt of a request from the Secretary under this sec-
tion, the head of the department or agency having control of the
lands in question shall determine whether the requested convey-
ance is inconsistent with the needs of the department or agency,
and shall notify the Secretary of his determination within a
period of four months after receipt of the Secretary’s request. If
the department or agency head determines that the requested
conveyance is not inconsistent with the needs of that department
or agency, the department or agency head is hereby authorized
and directed, with the approval of the President and the
Attorney General of the United States, and without any expense
to the United States, to perform any acts and to execute any
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instruments necessary to make the conveyance requested. A con-
veyance may be made only on the condition that, at the option of
the Secretary, the property interest conveyed shall revert to the
United States in the event that the lands in question are not
developed for airport purposes or used in a manner consistent
with the terms of the conveyance. If only a part of the property
interest conveyed is not developed for airport purposes, or used
in a manner consistent with the terms of the conveyance, only
that particular part shall at the option of the Secretary, revert to
the United States.

(c) Exemptions of certain lands.

Unless otherwise specifically provided by law, the provisions
of subsections (a) and (b) of this section shall not apply with
respect to lands owned or controlled by the United States within
any national park, national monument, national recreation area,
or similar area under the administration of the National Park
Service; within any unit of the National Wildlife Refuge System
or similar area under the jurisdiction of the Bureau of Sport
Fisheries and Wildlife; or within any national forest or Indian
reservation.

3

Except for the language “under this part” in subsection (a), there is noth-
ing in the section precluding its use in situations involving projects for air-
port development conducted under the authority of the 1946 Act. Rather,
the language of the section is generally broad enough to encompass con-
veyances contemplated in grants under the 1946 Act.

Of course, the phrase “under this part” could be read to restrict the ap-
plication of § 23 to those airport development projects conducted under
the authority of part II of the 1970 Act. We do not believe, however, that
the phrase was meant to preclude the use of § 23 in situations involving
grants under the 1946 Act. Since § 23 largely restates the analogous provi-
sion of the 1946 Act, Congress obviously wished to continue that Act’s
purpose of allowing Federal lands to be conveyed for carrying out airport
projects. This purpose would hardly be served by reading the language
“under this part” to preclude the use of § 23 in projects conducted under
the authority of the 1946 Act. Rather, in light of Congress’ purpose in en-
acting § 23, and because part II of the 1970 Act is largely a reenactment of
the 1946 Act, see H. Rept. 601, 91st Cong., 1st sess. 12-13 (1969), a more
reasonable assessment of Congress’ intent would be to interpret the term
“under this part” as including projects undertaken under the 1946 Act.1

1 Indeed, the language “under this part” essentially tracks the language “under this Act”
in the analogous provision of the 1946 Act. This would suggest that it was not intended to
restrict § 23 with respect to the 1946 Act, but rather was simply a continuation of the policy
of the 1946 Act to allow Federal conveyances only for purposes of aiding airport develop-
ment projects.
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Another aspect of the statute supports our conclusion. As noted above,
§ 52 of the 1970 Act provides that grants in effect at the time of the effec-
tive date of the Act were to continue in effect. See 49 U.S.C. § 1701 note.
Moreover, as we explained in our January 19, 1971 opinion, grant agree-
ments were inextricably bound up with conveyances of Federal land. We
cannot believe that Congress would, on the one hand; act to preserve
grants under the 1946 Act that were dependent on such conveyances and,
on the other hand, restrict § 23 to preclude conveyances with respect to
these grants. Rather, since Congress wished to preserve existing grants, a
more likely interpretation of § 23 would be that its authority is available to
effectuate those grants.2

The legislative history of the 1970 Act supports this view. One com-
mittee report states that land may be conveyed under § 23 “for the pur-
pose of carrying out projects for airport development.” H. Rept. 601, 91st
Cong., Ist sess. 15 (1969). See also H. Rept. 1074, 91st Cong., 2d sess. 43
(1970). This general statement of intent would appear to encompass proj-
ects conducted not only under the 1970 Act, but also under the 1946 Act.
In addition, the Conference Report states that § 23 “continues, with
minor modifications, the policy contained in existing law.” H. Rept. 1074,
91st Cong., 2d sess. 44 (1970). Since the existing law had allowed for
conveyances to aid projects under the 1946 Act, this statement would in-
dicate Congress’ intent to allow for the same result to occur under § 23.

We thus conclude that, where grant agreements had been finalized
under the 1946 Act, conveyances of land may be made pursuant to those
agreements under the authority conferred by § 23 of the 1970 Act. By
reason of Executive Order No. 12079, such conveyances may be made
without Presidential approval: There is thus no need to initiate action for-
reinstatement of the authority, contained in the revoked Executive Order
No. 10536, in order to convey Federal lands without Presidential approval
under the 1946 Act.

The fear has been expressed that, if conveyances are made under § 23 of
the 1970 Act, other requirements of that Act would also have to be met.
As we have already noted, however, Congress in the 1970 Act continued in
force those grants under the 1946 Act that existed on the effective date of
the 1970 Act. Even though the provisions of the 1970 Act may impose ad-
ditional or different requirements on grants, it seems clear to us that those
provisions do not apply to grants finalized before the 1970 Act became ef-
fective. Moreover, we see no reason for § 23 to be deemed inapplicable to
1946 Act grants by requirements which, as Congress expressly provided,

2 We recognize that, in our January 19, 1971 opinion, we concluded that such conveyances
could go forward under the authority of the 1946 Act. That opinion, however, did not deal
with the availability of § 23 of the 1970 Act; rather, it dealt only with the question whether
conveyances could be made under the revoked 1946 Act. While we have no occasion to ques-
tion our prevous opinion's conclusion, we believe it more appropriate to proceed under the
authority of § 23—which we believe to be applicable to projects under the 1946 Act—rather
than under a provision in a repealed statute.
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were not to apply to such grants. We have found nothing in § 23 or its
legislative history to suggest a contrary conclusion; rather, on the basis of
our previous discussion, we think that the language and the legislative
history of § 23 indicate that Congress intended § 23 to permit conveyances
pursuant to those grant agreements entered into under the 1946 Act.

Leon Ulman

Deputy Assistant Attorney General
Office of Legal Counsel

100



March 14, 1979

79-16 MEMORANDUM OPINION FOR THE
COUNSEL TO THE PRESIDENT

Designation of Acting General Counsel—Federal
Labor Relations Authority

The Federal Labor Relations Authority (Authority) has made an inquiry
concerning the question of designating an Acting General Counsel for the
Authority. In our opinion the power to make such a designation is vested
in the President. The issue is one of statutory interpretation. We are ad-
dressing this memorandum to you because it involves a question of
Presidential authority. Mr. Cardozo is aware of this matter. He has asked
us to send a copy of this memorandum to the Federal Labor Relations
Authority, which we have done.

The Federal Labor Relations Authority was originally created, by § 301
of Reorganization Plan No. 2 of 1978 (Plan), as an independent establish-
ment in the executive branch. Section 302 of the Plan provides for a
General Counsel of the Authority to be appointed by the President by and
with the advice and consent of the Senate. Under § 402 of the Plan the
President may fill the office of General Counsel on an interim basis until it
is first filled pursuant to the provisions of the Plan or by way of recess ap-
pointment.1 The pertinent provisions of the Plan became effective on
January 1, 1979. See Executive Order No. 12107 of December 29, 1978.

The Civil Service Reform Act of 1978 (Act) became effective on January
11, 1979.2 Section 701 of the Act added to title 5, United States Code, a
section 7104 providing for a Federal Labor Relations Authority and a

1Section 402 reads in pertinent part as follows:
Section 402. Interim Officers, (a) The President may authorize any persons who, im-
mediately prior to the effective date of this Plan, held positions in the Executive
Branch of the Government, to act as * * * the General Counsel of the Authority, un-
til those offices are for the first time filled pursuant to the provisions of this
Reorganization Plan or by recess appointment, as the case may be.

2 Section 907 of the Act provides that it shall take effect 90 days after its enactment. It was

approved by the President on October 13, 1978.
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General Counsel of the Authority. Its members and General Counsel are
to be appointed by the President by and with the advice and consent of the
Senate. The Act, however, does not in terms contain an interim designa-
tion authority corresponding to § 402 of the Plan.

The President gave recess appointments to two members of the Author-
ity during the interval between the 95th and 96th Congresses. He did not,
however, make such an appointment to the office of General Counsel. We
have been told that the lack of a General Counsel seriously hampers the
operations of the Authority. In particular, because of the close interrela-
tion of the functions of the Authority and those of its General Counsel,
the Authority is unable to issue its rules and regulations as required by the
Act, 5 U.S.C. § 7134, without being joined by the General Counsel. It is
our opinion that it was the intention of Congress to preserve the
President’s express authority under § 402 of the Plan to designate an Act-
ing General Counsel. This intention is reflected in the transitional provi-
sions of the Act.

Section 904 of the Act provides:

Except as otherwise expressly provided in this Act, no provision

of this Act shall be construed to—(1) limit, curtail, abolish, or

terminate any function of, or authority available to, the Presi-

dent which the President had immediately before the effective

date of this Act; * * *,
Immediately before the effective date of the Act the President clearly had
the authority under § 402 of the Plan to designate an Acting General
Counsel. The Act, as mentioned above, does not confer a similar authority
on the President; but it does not contain any express provision to the con-
trary. The President therefore retains his power to make an interim desig-
nation under § 402 of the Plan, notwithstanding the subsequent coming
into effect of the Act.

The same result follows from § 905 of the Act, dealing specifically with
the interrelation between the Act and Reorganization Plan 2 of 1978. That
section provides:

Any provision in either Reorganization Plan Number 1 or 2 of
1978 inconsistent with any provision in this Act is hereby
superseded.
There is no provision in the Act inconsistent with the President’s interim
designation authority under § 402 of the Plan. The mere silence of the Act
with respect to a transitional provision of the Plan is plainly not an
inconsistency.

As we see it, the President thus has the power under § 402 of the Plan to
authorize a person who on December 31, 1978, held a position in the ex-
ecutive branch of the Government to act as the General Counsel of the
Authority until a General Counsel is appointed by him by and with the ad-
vice and consent of the Senate.

We also note that the provisions of the Vacancy Act, 5 U.S.C.
§§ 3345-3349 (in particular § 3348, which limits an interim designation to
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the first 30 days of a vacancy), are not applicable to the situation at hand.
First, that Act applies only to vacancies in the executive and military
departments as defined in 5 U.S.C. §§ 101, 102. The Authority is not an
executive or military department; it is an “independent establishment in
the Executive Branch” within the scope of 5 U.S.C. § 104. Section 101 of
the Plan.3Moreover, 5 U.S.C. § 3348 applies by its own terms only where
a vacancy was filled temporarily pursuant to the provisions of the Vacancy
Act. Here the designation would not be made under that Act but under the
authority of § 402 of the Plan.

Leon Ulman
Deputy Assistant Attorney General
Office of Legal Counsel

1 There is no corresponding provision in the Act. This provision of the Plan, therefore, re-
mains in effect in the absence of an inconsistent provision in the Act. See § 905 of the Act,
supra.



March 15, 1979

79-17 MEMORANDUM OPINION FOR THE
ASSISTANT ATTORNEY GENERAL, CIVIL
RIGHTS DIVISION

Civil Rights—Busing—Effects of Eagleton-Biden
Amendments (92 Stat. 1586)—Department of
Justice Use of Personnel and Resources of the
Department of Health, Education, and Welfare in
Desegregation Litigation

This responds to your memorandum of December 13, 1978, concerning
the applicability of the Eagleton-Biden Amendment to use by the Civil
Rights Division of employees and other resources of the Department of
Health, Education, and Welfare (HEW).

I. Background; Summary

A. The Eagleton-Biden Amendment is § 209 of the Department of
Health, Education, and Welfare Appropriation Act for Fiscal Year 1979,
Pub. L. No. 95-480, 92 Stat. 1586 (1978). Section 209 reads as follows:

None of the funds contained in this Act shall be used to require,
directly or indirectly, the transportation of any student to a
school other than the school which is nearest the student’s home,
except for a student requiring special education, to the school of-
fering such special education, in order to comply with title VI of
the Civil Rights Act of 1964. For the purpose of this section an
indirect requirement of transportation of students includes the
transportation of students to carry out a plan involving the re-
organization of the grade structure of schools, the pairing of
schools, or the clustering of schools, or any combination of
grade restructuring, pairing, or clustering. The prohibition de-
scribed in this section does not include the establishment of
magnet schools.

An essentially identical provision was contained in the HEW appropriation
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act for fiscal year 1978, and similar provisions were included in the ap-
propriation acts for the previous 3 years.

Your memorandum states that HEW wishes to refer to the Civil Rights
Division, for the bringing of a lawsuit to enforce Title VI of the Civil
Rights Act of 1964, the matter of the desegregation of the Chicago public
schools. According to your memorandum, a suit against the Chicago
school system would considerably overtax the resources of this Depart-
ment, and HEW has offered to provide the resources needed for the suit.
In light of the fact that any appropriate remedy would, it appears, cer-
tainly require transporting some students beyond their nearest schools,
you have raised a number of questions concerning the ability of this
Department to use HEW resources.

B.  The basic issue is whether § 209 applies at all to the conduct of such
litigation. Although the question, which is essentially one of statutory con-
struction, may be thought by some not to be free from doubt, in our opin-
ion, the statute was not intended to bar HEW ’s cooperation with this De-
partment. Our view, as explained below, is that § 209 restricts only HEW ’s
conduct of administrative fund-termination proceedings and that it does
not limit the use of HEW funds to support a lawsuit brought by this
Department.

At the outset, however, we should note that there are other limits upon
the ability of the Department of Justice to use the resources of other agen-
cies. Provisions in Titles 5 and 28 of the United States Code assign to this
Department general responsibility for conducting litigation involving
Federal agencies. With regard to the role of HEW attorneys in title VI
litigation, those provisions must be considered. Also, quite apart from
§ 209, HEW funds must be used in a manner consistent with the HEW ap-
propriation statute. Within the limits of these several statutes, we believe
that it would be permissible for this Department to make substantial use of
HEW employees and resources in connection with title VI litigation, in-
cluding school desegregation cases that may result in student-
transportation orders.

n. Discussion

A. The Meaning of the Eagleton-Biden Amendment

As your memorandum indicates, the language of § 209 may be in-
terpreted in various ways. The statutory interpretation that would bar
HEW'’s cooperation can be simply stated: the work of Government at-
torneys in preparing or bringing a desegregation suit in which the rem-
edy is likely to involve busing is “indirectly requiring” the transportation
of students beyond their nearest schools. Yet, the language of the stat-
ute does not readily lend itself to that construction. Moreover, that con-
struction is not supported by the legislative history. The history of § 209
makes clear that Congress intended to bar use of HEW fund-termination

' See § 208 of Pub. L. No. 95-205, 91 Stat. 1460 (1977).
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proceedings as means of requiring busing. It also makes clear that Con-
gress did not intend to interfere either with the ability of HEW to refer
such cases to the Department of Justice or with the manner in which this
Department conducts the litigation of those cases. For example, in oppos-
ing Senator Brooke’s amendment to delete § 209, Senator Eagleton re-
ferred to HEW’s administrative proceeding against the school system of
Kansas City, Missouri, as “the kind of situation the Eagleton-Biden
amendment is designed to prevent.” 2 Then he added: “The amendment
puts HEW on notice that if they want busing in a school district, they are
going to have to get it through the Federal courts.” The same basic view
that § 209 applies only to “administrative busing” ordered by HEW was
made by Senator Biden.3

Our review of the legislative history reveals no discussion of the ques-
tion whether HEW personnel can assist the Department of Justice in
preparing or bringing a title VI-based lawsuit for desegregation of a school
system. In our opinion, such assistance is not contrary to the purpose of
§ 209. The legislative history shows that Congress opposed requiring bus-
ing in the context of HEW administrative proceedings. When a matter is
referred to the Department of Justice, the context becomes a judicial pro-
ceeding and the Government’s position is controlled by this Department.
There is no reason to read § 209 as barring HEW from assisting this
Department, even with regard to the student-assignment or busing aspects
of a lawsuit. The crucial point is that, if a busing requirement results from
litigation, the basis will be a court order or a negotiated settlement, not the
threat of fund termination.

Our view is supported by the fact that Congress was fully aware of the
decision regarding the constitutionality of the virtually identical fiscal year
1978 version of the Eagleton-Biden Amendment. Brown v. Califano, 455
F. Supp. 837 (D.D.C. 1978).4In rejecting the plaintiff’s view that the pro-
vision was unconstitutional on its face, the District Court stressed the fact
that HEW could enforce title VI by referring matters to this Department.
In its conclusion, the court stated the following:5

Should further proceedings in this case reveal that the litigation
option left undisturbed by these provisions cannot, or will not,
be made into a workable instrument for effecting equal educa-
tional opportunities, the Court will entertain a renewed challenge
by plaintiffs on an as applied basis * * * [Emphasis in
original.]

An interpretation of § 209 that would prohibit or severely restrict HEW

1124 Cong. Rec. S16302 (daily ed., Sept. 27, 1978).

*124 Cong. Rec. S16303 (daily ed., Sept. 27, 1978).

*Senator Biden placed the court’s decision in the Congressional Record. He and Sen-
ators Eagleton and Brooke referred to the decision during the Senate debate on the amend-
ment to delete § 209. 124 Cong. Rec. S16298 (Senator Brooke), SI6302 (Senator Eagleton),
and S16303-305 (Senator Biden) (daily ed., Sept. 27, 1978).

455 F. Supp. at 843.
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assistance to this Department in regard to referred cases might make ap-
plication of the legislation more vulnerable to attack. This is a further
reason for concluding that the proponents of § 209 did not intend such an
interpretation.

In sum, it appears to us plain that Congress intended to leave untouched
this Department’s litigation authority in these cases. It must likewise be
concluded that, had Congress intended to effect a significant alteration in
the usual relationship between this Department and HEW in the handling
of that litigation, its intent would have been clearly spelled out. We have
found no evidence in the legislative consideration of HEW ’s appropriation
for fiscal year 1979 to suggest a congressional intent to curtail HEW’s
usual role of providing assistance in these cases: With that conclusion in
mind, we will turn to a review of the statutory limitations ordinarily im-
pinging upon interagency cooperation in litigation.

B. Limits Upon Department of Justice Use of HEW Resources

A primary purpose for creating the Department of Justice was to cen-
tralize control of litigation involving the United States or a Federal
agency. This is reflected in 28 U.S.C. § 516, which reads as follows:

Except as otherwise authorized by law, the conduct of litigation
in which the United States, an agency, or officer thereof is a
party * * * and securing evidence therefor, is reserved to of-
ficers of the Department of Justice, under the direction of the
Attorney General.
A parallel section, 5 U.S.C. § 3106, provides that, except as otherwise
authorized by law, an executive department “may not employ an
attorney * * * for the conduct of [such] litigation * * * or for the
securing of evidence therefor, but shall refer the matter to the Department
of Justice.”

As a practical matter, cooperation between attorneys of this Depart-
ment and agency attorneys is necessary.6 So long as this Department re-
tains control over the conduct of the litigation, even an extensive role for
attorneys of other agencies seems consistent with the purposes of 28
U.S.C. § 516 and 5 U.S.C. § 3106. The large number of agreements be-
tween this Department and our “client” agencies (most of which are sum-
marized in the Civil Division’s Practice Manual) attests to the importance
of cooperation.

A related question is allocation, between this Department and an agency
involved in a civil suit, of the expense of litigation. Clearly, when one
department is given sole responsibility for a type of activity, the appropri-
ation of another department may not properly be used to cover the cost of
that activity. See 31 U.S.C. § 628. With respect to litigation, however, the

¢ As you probably know, litigation management is the subject of a study by the President’s
Reorganization Project.



authority of this Department has never been read as ousting other agencies
from performing a supporting role. Given this long history, and given the
necessity of cooperation, we think it may be assumed that, ordinarily,
when Congress appropriates funds for an agency general counsel’s office,
Congress intends a portion of such funds to be used to carry out the
agency’s functions concerning litigation.

We are not suggesting that this Department could adopt a practice of
charging other agencies, such as HEW, for the cost of bringing lawsuits.
Our point is that, in general, the other agencies have the responsibility of as-
sisting this Department and that agency appropriations may properly be
used for that purpose. Cf 39 Comp. Gen. 643, 646-47 (1960). Regarding
the present matter, we believe that there is broad latitude regarding the
amount and types of assistance that HEW may provide to this Department.

HEW attorneys and supporting personnel may properly provide factual
material and may also draft interrogatories, pleadings, briefs, and other
papers. HEW employees, whose salaries are paid by HEW, may be de-
tailed to this Department to work on such matters. An HEW attorney,
who has been designated as a special attorney under 28 U.S.C. § 543 or
§ 515(a), may take part in judicial proceedings.

As a matter of policy, in view of the possibility that the Eagleton-Biden
Amendment may be susceptible to a more prohibitive interpretation, you
may wish to consider whether it might be advisable to limit the role of
HEW employees with respect to the busing-related aspects of a case. That
is, regarding those issues, an HEW attorney detailed to this Department
might refrain from assuming the lead role in conducting negotiations or
litigation. The likelihood of successfully defeating a claim of violation of
§ 209 would be enhanced if the busing-related aspects of the case were
clearly controlled by a Department of Justice employee.

With regard to use of HEW computer programmers and computer time,
there should be much leeway. This kind of support would seem to be a
proper use of HEW’s appropriation.

There have been situations in which HEW has paid the travel expenses
of Department of Justice employees. Ordinarily, however, this type of ex-
pense is paid from the appropriation of this Department. The propriety of
accepting travel funds from HEW might well depend upon the particular
circumstances (e.g., whether the travel is for an investigation or for trial).
For example, when HEW makes a referral, it is responsible for performing
at least a preliminary investigation. Thus, if a Department of Justice
employee were to assist HEW in conducting an HEW investigation, it
would seem proper for HEW to pay his or her expenses and even his or her
salary. In other words, HEW would be purchasing services from this
Department. See § 601 of the Economy Act, 31 U.S.C. § 686.

Your memorandum describes three hypothetical situations and raises a
number of questions with regard to each of them. Our views on most of
these questions are indicated by the general guidelines set forth above, but
we will respond briefly to the specific issues.
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Case 1: Detail of HEW Personnel

(A) HEW employees, paid by HEW, could properly be de-
tailed to your Education Section and could work on cases in-
volving Eagleton-Biden questions, i.e., busing. An HEW at-
torney could properly work, in a subsidiary role, on any aspect
of such cases. As a policy matter, as noted above, we question
whether an HEW employee should be the lead attorney regard-
ing Eagleton-Biden issues.

A detailed HEW employee could work on cases not involving busing,
assuming the case is related to the responsibilities of HEW .7

Because of our construction of § 209, our views do not depend upon the
statutory basis of the case (title IV, title VI, etc.) or the timing of a referral
by HEW.

(B) HEW employees, paid by HEW, could properly be de-
tailed to a Civil Rights division Section other than the Educa-
tion Section. Their work would not have to relate to title VI, if
it related to some other responsibility of HEW .8

You ask whether this Department could properly “demand,” as a con-
dition for accepting a referral of the Chicago case, that HEW detail a
number of employees to the Civil Rights Division. This question is more
difficult, and the answer would seem to depend upon the particular facts.
Regarding this kind of litigation, there is no precise dividing line between
the responsibilities of this Department and of the other agency. We can
properly insist that the other agency cooperate and provide substantial
assistance. Still, basic responsibility for conducting the litigation and bear-
ing its expense belongs to this Department. If our funds are not adequate
to permit the bringing of a large-scale suit, we would ordinarily consider
seeking an additional appropriation. While a greater amount of interim,
or short-term, assistance might be appropriate in particular cases, there is
probably a point at which HEW ’s assistance would constitute a circum-
vention on this Department’s appropriation limitations.

Obviously, it is difficult to identify the proper line beyond which this De-
partment should not go in demanding assistance from “client” agencies. If
HEW is unable or unwilling to provide sufficient assistance, we would be
pleased to consider the matter further in light of the specific circumstances.

Case 2: Use, Within HEW, of HEW Resources

(A)-(C) HEW personnel and resources could properly be

> Clearly, a suit involving higher education or sex discrimination in education would relate
to the statutory responsibilities of HEW. A more general—but probably valid—basis for de-
tailing HEW employees would be training, i.e., the benefits of learning techniques of in-
vestigating and litigating civil rights cases.

mSee footnote 7, supra.
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used, within HEW, to assemble material regarding any aspect of
a potential school-desegregation case. Such work could be done
before or after a referral of the matter to this Department.

(D) Our opinion is the same with regard to preparing litiga-
tion material, such as pleadings and exhibits. Of course, mate-
rial of this type would be subject to review by Department of
Justice attorneys.

Case 3: Expert Witnesses

We do not construe § 209 as limiting in any way this Department’s use
of expert witnesses. For example, an expert who is an HEW employee
could properly express views concerning student assignment practices and
necessary remedies, including busing. In our opinion, such statements
would not amount to “indirectly requiring” busing.

Larry A. Haimmond
Deputy Assistant Attorney General
Office of Legal Counsel
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March 21, 1979

79-18 MEMORANDUM OPINION FOR THE DEPUTY
ATTORNEY GENERAL

Jurisdiction—Federal or State—* Victimless”
Crimes Committed by Non-Indians on Indian
Reservations—18 U.S.C. §§ 1152, 1153

This responds to your request for our opinion whether so-called “vic-
timless” crimes committed by non-Indians on Indian reservations fall
within the exclusive jurisdiction of the State or Federal courts, or whether
jurisdiction is concurrent. The question posed is a difficult one' whose im-
portance is far from theoretical. We understand that in the wake of
Oliphant v. Suquamish Indian Tribe, 435 U.S. 191 (1978), serious concern
exists as to the adequacy of law enforcement on a number of reservations.
While many questions of policy may be involved in allocating law enforce-
ment resources, you have asked—as an initial step—for our legal analysis
of the jurisdictional limitations.

In an opinion to you dated June 19, 1978, we expressed the view that,
although the question is not free from doubt, as a general matter existing
law appears to require that the States have exclusive jurisdiction with re-
gard to victimless offenses committed by non-Indians. At your request, we
have carefully reexamined that opinion. We have also discussed the legal
issue raised with others in the Department, with representatives of the
Department of the Interior, and with Indian representatives; and we have
carefully considered the thoughtful submission prepared by the Native
American Rights Fund on behalf of the Litigation Committee of the Na-
tional Congress of American Indians.

Our further consideration of the question has led us to conclude that
our earlier advice fairly summarizes the essential principles. There are,

1 The few writers who have touched obliquely on this question have expressed varying
views. See, e.g., Clinton, “Criminal Jurisdiction Over Indian Lands,” 18 Ariz. L. Rev. 503,
529-30 (1976); Goldberg, “Public Law 280: The Limits of State Jurisdiction over Reserva-
tion Indians,” 22 U.C.L.A. L. Rev. 535, 541 n. 25 (1975); Davis, “Criminal Jurisdiction
Over Indian Country in Arizona,” 1Ariz. L. Rev. 62, 73-74 (1959).

I



however, several significant respects in which we wish to expand upon that
analysis. There are also several caveats that should be highlighted in view
of the large number of factual settings in which these jurisdictional issues
might arise. We also note, prefatorily, that there are now several cases
pending in courts around the country in which aspects of these jurisdic-
tional issues are being, or are likely to be, litigated,2and we may therefore
anticipate further guidance in the near term in applying the central prin-
ciples discussed in this memorandum.

I. Introduction

Two distinct competing approaches to the legal question you have posed
are apparent. First, it may be contended that pursuant to 18 U.S.C.
§ 1152, with only limited exceptions, offenses committed on Indian reser-
vations fall within the jurisdiction of the Federal courts. The Supreme
Court’s determination in United States v. McBratney, 104 U.S. 621
(1882), that the States possess exclusive jurisdiction over crimes by non-
Indians against non-Indians committed on such enclaves, it is said, was
based on an erroneous premise that § 1152 does not control; at best, the
argument goes, McBratney creates a narrow exception to the plain com-
mand of the statute; this decision should therefore be given only limited
application and should not be deemed to govern the handling of other
crimes that have no non-Indian victim. A related argument might also be
advanced: with rare exceptions, “victimless” crimes are crimes against the
whole of the populace; unlike offenses directed at particular non-Indian
victims (which implicate the Indian community only incidentally, or
accidentally), on-reservation offenses without a particular target neces-
sarily affect Indians and therefore fall outside of the limited McBratney
exception and squarely within the terms of § 1152.

On the other hand, it may be argued that McBratney was premised on a
view of the States’ right to control the conduct of their citizenry generally
anywhere within their territory; the presence or absence of a non-Indian
victim is thus irrelevant. Although continuing Federal jurisdiction has
been recognized with regard to offenses committed by or against Indians
on a reservation, victimless crimes, by definition, involve no particularized
injury to Indian persons or property, and therefore, under the McBratney
rationale, exclusive jurisdiction remains in the States.

We have carefully considered both of these theses and, in our opinion,
the correct view of the law falls somewhere between them. The McBratney
rationale seems clearly to apply to victimless crimes so as, in the majority
of cases, to oust Federal jurisdiction. Where, however, a particular

1 Mescalero Apache Tribe v. Griffin Belt et al., No. 78-926 C (D.N.M. filed Dec. 14, 1978)
Ourisdiction over traffic offenses by non-Indians on Indian reservations); State v. Herber,
No. 2CA-CR 1259 (Ariz. Ct. App. April 27, 1978), pending on motion to reconsider
(authority of State police authorities to arrest non-Indian on Indian reservation).
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offense poses a direct and immediate threat to Indian persons, property,
or specific tribal interests, Federal jurisdiction continues to exist, just as is
the case with regard to offenses traditionally regarded as having as their
victim an Indian person or property. While it has heretofore been assumed
that as between the States and the United States, jurisdiction is either ex-
clusively State or exclusively Federal, we also believe that a good argument
may be made for the proposition that even where Federal jurisdiction is
thus implicated, the States may nevertheless be regarded as retaining the
power as independent sovereigns to punish non-Indian offenders charged
with “victimless” offenses of this sort.

n.

Section 1152 of title 18 provides in pertinent part:
Except as otherwise expressly provided by law, the general laws
of the United States as to the punishment of offenses committed
in any place within the sole and exclusive jurisdiction of the
United States, except the District of Columbia, shall extend to
the Indian country * * *.5
Given its full sweep, this provision would require that Federal law gener-
ally applicable on Federal enclaves of various sorts would be equally ap-
plicable on Indian reservations. Thus, Federal law with regard to certain
defined crimes such as assault, 18 U.S.C. § 113, and arson, 18 U.S.C.
§ 81, would govern, as would the provisions of the Assimilative Crimes
Act, 18 U.S.C. §13, which renders acts or omissions occurring in areas
within Federal jurisdiction Federal offenses where they would otherwise
be punishable under State law.4
Notwithstanding the provision’s broad terms, the Supreme Court has
significantly narrowed § 1152’s application. Thus, where a crime is com-
mitted on a reservation by a non-Indian against another non-Indian ex-
clusive jurisdiction lies in the State absent treaty provisions to the con-
trary. United States v. McBratney, supra; Draper v. United States, 164
U.S. 240 (1896). Subsequent cases have, for the most part, carefully
repeated the precise McBratney formula—non-Indian perpetrator and
non-Indian victim—and have not elaborated on whether the status of the
defendant alone or his or her status in conjunction with the presence of a
non-Indian victim is critical.5 However, the McBratney rule was given an

> The current version of § 1152 is not of recent vintage, but has roots in the early 19th cen-
tury. See Act of March 3, 1817, 3 Stat. 383; Act of June 30, 1834, 4 Stat. 733, as amended by
Act of March 27, 1854, 10 Stat. 269. See also Trade and Intercourse Act of 1790, 1 Stat. 137
(offenses by non-Indians against Indians).
4The Assimilative Crimes Act has been regarded as establishing Federal jurisdiction over
“victimless” offenses occurring within a Federal enclave. See, e.g.. United States v. Barner,
195 F. Supp. 103 (N.D. Cal. 1961) (reckless driving on air force base); United States v. Chap-
man, 321 F. Supp. 767 (E.D. Va. 1971) (possession of marijuana).
' See, e.g., United States v. Wheeler, 435 U.S. 313, 325 n. 21 (1978) (“crimes committed
(Continued)
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added gloss in New York ex ret. Ray v. Martin, 326 U.S. 496 (1946). The
Supreme Court in that case characterized its prior decisions as “stand[ing]
for the proposition that States, by virtue of their statehood, have juris-
diction over such crimes notwithstanding [18 U.S.C. § 1152].” 326 U.S. at
500.6 Similarly, in Surplus Trading Co. v. Cook, 281 U.S. 647, 651 (1930),
the Court spoke in the following broad terms: “ [Indian] reservations are
part of the State within which they lie and her laws, civil and criminal,
have the same force therein as elsewhere within her limits, save that they
can have only restricted application to the Indian wards.” The Court’s ra-
tionale thus appears to be rooted at least to some extent in basic notions of
federalism.

It is, moreover, significant that the historical practice—insofar as we
have found evidence on this matter—has been to regard McBratney as
authority for the States’ assertion of jurisdiction with regard to a variety
of “victimless” offenses committed by non-Indians on Indian reserva-
tions. Examination of the limited available precedent provided by turn-of-
the-century State appellate court decisions reveals that State jurisdiction
was upheld'with regard to non-Indian offenders charged with violating
State fish and game laws while on an Indian reservation. See, Ex parte
Crosby, 38 Nev. 389, 149 P. 989 (1915).7 An early Washington State case
held that a non-Indian charged with the “victimless” crime of manu-
facturing liquor on an Indian reservation was also held to be properly

(Continued)

by non-Indians against non-Indians™); United States v. Antelope, 430 U.S. 641, 643 n. 2
(1977) (“non-Indians charged with committing crimes against other non-Indians”), 644 n. 4
(“crimes by non-Indians against other non-Indians”); Village ofKake v. Egan, 369 U.S. 60,
73 (1962) (“murder of one non-Indian by another”); Williams v. United States, 327 U.S.
711, 714 (1946) (“offenses committed on this reservation between persons who are not In-
dians”); Donnelly v. United States, 228 U.S. 243, 271 (1913) (“ offenses committed by white
people against whites”). But see United States v. Sutton, 215 U.S. 291, 295 (1909)
(characterizing Draper as holding that the State enabling act “did not deprive the State of
jurisdiction over crimes committed within a reservation by others [except] Indians or against
Indians”).

* That the Martin discussion is more than a post hoc explanation for the McBratney
Court’s failure to give sufficient weight to the plain language of § 1152 is suggested by the
careful language of United States v. Rogers, 45 U.S. (4 How.) 567, 572 (1846), recognizing
Federal jurisdiction under the early version of § 1152 with regard to a crime committed by a
non-Indian against a non-Indian victim on a territorial reservation (“where the country oc-
cupied by [the Indian tribes] is not within the limits of one of the States, Congress may by law
punish any offence [sic] committed there, no matter whether the offender be a white man or
an Indian”). See also, In re Mayfield, 141 U.S. 107, 112 (1891).

7More recently, in State ex ret. Nepstad v. Danielson, 149 Mont. 438, 427 P. 2d 689
(1967), the Montana Supreme Court expressed a similar view after determining that the ap-
plication of State law had not been preempted by the passage of 18 U.S.C. § 1165, making
unlawful the unauthorized entry onto Indian land for purposes of hunting, fishing, or trap-
ping. In 1971, relying on Danielson, Crosby, and opinions of the Attorneys General of
Nevada, New Mexico, and Oregon, the Solicitor of Interior opined that a State would have
both the power and the right to exercise jurisdiction over non-Indians alleged to have violated
State game laws on an Indian reservation. 78 1.D. 101, 104.
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within the jurisdiction of the State’s courts. See, State v. Lindsey, 133
Wash. 140, 233 P. 327 (1925).8 State jurisdiction has also been upheld at
least as to a woman regarded by the court as a non-Indian who had been
charged with adultery; the charge against the other alleged participant in
this consensual offense, an Indian man, was dismissed as falling outside
the court’s jurisdiction. See, State v. Campbell, 53 Minn. 354, 55 N.W.
553 (1893).9 More recent decisions, while not examining the question in
depth, have upheld State jurisdiction as to possessory drug offenses, State
v. Jones, 92 Nev. 116, 546 P. 2d 235 (1976), and as to traffic offenses by
non-Indians on Indian reservations, State v. Warner, 71 N.M. 418, 479 P.
2d 66 (1963).10

At the same time as McBratney has been given suc