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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

United States of America, ef al.,
Plaintiffs, Case No. 1:20-cv-03010-APM
V. HON. AMIT P. MEHTA
Google LLC,
|
Defendant.
State of Colorado, et al.,
Plaintiffs, Case No. 1:20-cv-03715-APM
V- HON. AMIT P. MEHTA
Google LLC,
|
Defendant.
JOINT STATUS REPORT

Pursuant to the Court’s Minute Entry of May 24, 2022 and Order of May 25, 2022, ECF
No. 357, the parties in United States v. Google LLC and State of Colorado v. Google LLC submit
the following Joint Status Report summarizing the state of discovery and identifying any issues

between the parties, and the parties’ respective positions, that will be raised at the status hearing

scheduled for June 17, 2022.
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I. Case No. 1:20-cv-03010
A. Google’s Discovery of Plaintiffs

A summary of Google’s First Set of Requests for Production and prior document
productions made by Plaintiffs are set forth in the parties’ earlier Joint Status Reports, including
their reports dated February 23 (ECF No. 111), March 28 (ECF No. 124), April 23 (ECF No.
131), May 24 (ECF No. 135), June 24 (ECF No. 149), July 27 (ECF No. 165), August 27 (ECF
No. 191), September 24 (ECF No. 223), October 26 (ECF No. 248), November 23 (ECF No.
256), January 4 (ECF No. 271), February 8 (ECF No. 285), March 4 (ECF No. 315), April 4
(ECF No. 333), and May 10 (ECF No. 351).

Plaintiffs served supplemental responses to Google’s First Set of Interrogatories on May
18 and June 10 as well as supplemental responses to Google’s Second Set of Interrogatories on
June 10 and June 14.

Plaintiffs served five expert reports on Google on June 6, and served related and
underlying support for those reports on June 13.

B. Plaintiffs’ Discovery of Google

A summary of Plaintiffs’ First through Thirteenth Sets of Requests for Production and the
document productions previously made by Google are set forth in the parties’ earlier Joint Status
Reports, including their reports dated February 23 (ECF No. 111), March 28 (ECF No. 124),
April 23 (ECF No. 131), May 24 (ECF No. 135), June 24 (ECF No. 149), July 27 (ECF No.

165), August 27 (ECF No. 191), September 24 (ECF No. 223), October 26 (ECF No. 248),
November 23 (ECF No. 256), January 4 (ECF No. 271), February 8 (ECF No. 285), March 4
(ECF No. 315), April 4 (ECF No. 333), and May 10 (ECF No. 351).

Google produced additional documents on May 11, 12 and 27, and on June 3 and 6.

Google produced additional data on May 25 and June 10.
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Google served supplemental responses to Plaintiffs’ Second Set of Interrogatories on
May 18.

Google served supplemental responses to Plaintiffs’ First Set of Requests for Admission
on May 25.

Google served supplemental responses to Plaintiffs’ data 30(b)(6) notice on May 27.

Google served supplemental responses to Plaintiffs’ Fourth Set of Interrogatories on May
31.

Google served eight expert reports on Plaintiffs on June 6, and served related and
underlying support for all but one of those reports on June 13.

C. Identification of Unresolved Requests and Disputes

Pursuant to the Court’s May 25, 2022 Order, ECF No. 357 at 2, the parties have
identified the following unresolved disputes.

The parties respectfully seek the Court’s guidance on a dispute regarding Request No. 1
of U.S. Plaintiffs’ Thirteenth Requests for Production. U.S. Plaintiffs’ position statement on this
issue is set forth below in Section III.A, Plaintiff States’ position statement is set forth below in
Section II1.B, and Google’s position statement is set forth in Section III.C.

The parties respectfully seek the Court’s guidance on a dispute regarding the timing of
any requests by Plaintiffs to reopen depositions in light of Google’s production of deprivileged
documents. U.S. Plaintiffs’ position statement on this issue is set forth below in Section IV A,
Plaintiff States’ position statement is set forth in Section IV.B, and Google’s position statement
is set forth in Section IV.C.

The parties respectfully seek the Court’s guidance on a dispute regarding Plaintiffs’

responses to Interrogatory Nos. 8 and 10 of Google’s Second Set of Interrogatories. Google’s
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position statement on this issue is set forth in Section V.A., U.S. Plaintiffs’ position statement is
set forth in Section V.B., and Plaintiff States’ position statement is set forth in Section V.C.

The parties have, pursuant to this Court’s direction at the February and May status
conferences, conferred regarding presentations to be delivered to the Court before summary
judgment briefs are filed. The parties jointly propose certain aspects of the presentations in
Section VI.A. The parties respectfully seek the Court’s guidance regarding the remaining,
disputed aspects. U.S. Plaintiffs’ and Plaintiff States’ position statement is set forth in Section
VIL.B, and Google’s position statement is set forth in Section VI.C.

D. The Parties’ Discovery of Third-Parties

A summary of the third-party discovery requests previously issued by the parties is set
forth in the parties’ earlier Joint Status Reports, including their reports dated February 23 (ECF
No. 111), March 28 (ECF No. 124), April 23 (ECF No. 131), May 24 (ECF No. 135), June 24
(ECF No. 149), July 27 (ECF No. 165), August 27 (ECF No. 191), September 24 (ECF No. 223),
October 26 (ECF No. 248), November 23 (ECF No. 256), January 4 (ECF No. 271), February 8
(ECF No. 285), March 4 (ECF No. 315), April 4 (ECF No. 333), and May 10 (ECF No. 351).

I1. Case No. 1:20-cv-03715
A. Google’s Discovery of Plaintiff States

A summary of Google’s First Set of Requests for Production and the document
productions made by Plaintiffs to date are set forth in the parties’ earlier Joint Status Reports,
including their reports dated March 28 (ECF No. 124), April 23 (ECF No. 131), May 24 (ECF
No. 135), June 24 (ECF No. 149), July 27 (ECF No. 165), August 27 (ECF No. 191), September
24 (ECF No. 223), October 26 (ECF No. 248), November 23 (ECF No. 256), January 4 (ECF
No. 271), February 8 (ECF No. 285), March 4 (ECF No. 315), April 4 (ECF No. 333), and

May 10 (ECF No. 351).
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Plaintiff States served Supplemental Responses and Objections to Google’s Second Set
of Interrogatories on June 9.

Plaintiffs served two expert reports on Google on June 6, 2022, and served related and
underlying support for those reports on June 13, 2022.

B. Plaintiff States’ Discovery of Google

A summary of Plaintiff States’ First through Seventh Sets of Requests for Production and
the document productions previously made by Google are set forth in the parties’ earlier Joint
Status Reports, including their reports dated March 28 (ECF No. 124), April 23 (ECF No. 131),
May 24 (ECF No. 135), June 24 (ECF No. 149), July 27 (ECF No. 165), August 27 (ECF No.
191), September 24 (ECF No. 223), October 26 (ECF No. 248), November 23 (ECF No. 256),
January 4 (ECF No. 271), February 8 (ECF No. 285), March 4 (ECF No. 315), April 4 (ECF No.
333), and May 10 (ECF No. 351). Google has continued to produce to Plaintiff States the
documents and data produced to the U.S. Plaintiffs and its co-plaintiffs in Case No. 1:20-cv-
03010 in addition to producing documents and data in response to Plaintiff States’ First through
Seventh Sets of Requests for Production.

Google served Supplemental Responses and Objections to Plaintiffs’ Third Set of
Interrogatories on May 20 and June 1.

Google served Supplemental Responses and Objections to Plaintiffs” Second Set of
Requests for Admission on June 1.

Google served eight expert reports on Plaintiffs on June 6, 2022, and served related and
underlying support for all but one of those reports on June 13, 2022.

C. The Parties’ Discovery of Third-Parties

A summary of the third-party discovery requests previously issued by the parties is set

forth in the parties’ earlier Joint Status Reports, including their reports dated February 23 (ECF
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No. 111), March 28 (ECF No. 124), April 23 (ECF No. 131), May 24 (ECF No. 135), June 24
(ECF No. 149), July 27 (ECF No. 165), August 27 (ECF No. 191), September 24 (ECF No. 223),
October 26 (ECF No. 248), November 23 (ECF No. 256), January 4 (ECF No. 271), February 8
(ECF No. 285), March 4 (ECF No. 315), April 4 (ECF No. 333), and May 10 (ECF No. 351).

III.  The Parties’ Dispute Regarding Request No. 1 of U.S. Plaintiffs’ Thirteenth
Requests for Production

A. U.S. Plaintiffs’ Position Statement

The Court should order Google to produce documents linked to those already provided in
discovery, as required by Plaintiffs’ document requests.

Google employees routinely use hyperlinks to share company documents internally.
Because of this practice, many significant documents in this case contain hyperlinks to other
Google documents. In some cases, Google employees include hyperlinks in emails to transmit
documents much like including an attachment would. In other cases, employees include
hyperlinks in non-email documents (such as memoranda, presentations, or spreadsheets) as a
means of providing additional detail or context on the subject of the document. For both of these
categories, the linked documents are often necessary for the proper interpretation of the parent
documents. Despite Plaintiffs’ request, Google has not produced many of these linked-to
documents and largely refuses to do so, even in cases where the linked-to documents appear
directly relevant to the litigation.

Plaintiffs have attempted to negotiate a compromise on this issue, but Google has not
offered a meaningful solution. For the reasons discussed below, the Court should order Google to
(1) produce the linked-to documents contained within the set of materials that Google and its
vendors have already collected for purposes of this case, and (2) produce up to 1,000 additional

linked-to documents that Plaintiffs may identify on a case-by-case basis no later than December



Case 1:20-cv-03010-APM Document 361 Filed 06/16/22 Page 7 of 60

31, 2022. Google’s production of these linked documents would ensure that Plaintiffs, and
ultimately the Court, have relevant information needed to interpret the already-produced
documents.

1. Background

In the ordinary course of business, Google employees use cloud-based applications such
as Google Docs, Google Sheets, and Google Slides. These applications allow employees to share
a hyperlink to the “live” version of a document saved in a central location on the company’s
servers. Sharing a document in this manner, rather than attaching or appending a local copy of
the document (as is often done with documents created in other applications, such as Microsoft
Word, Excel, or PowerPoint), allows Google’s employees to collaborate on the document in real
time. For this reason, Google employees routinely share documents by sending hyperlinks rather
than by other means.'

Due to this practice, hyperlinks appear within both emails and non-email documents
throughout Google’s productions in this case. For some hyperlinks, Google has produced the
linked-to document and associated metadata connecting the linked document to the parent
document. But for others, Google either (1) has not produced the linked-to document, or (2) has
produced the linked-to document but without metadata sufficient to connect it to the parent
document. In these instances, without appropriate metadata, Plaintiffs have no indication of
whether the linked-to document is missing, withheld for privilege, or located elsewhere in the

production set.

I See Deposition of John Yoo (Google), March 30, 2022, 87:24-88:7 (“Q. Is including a hyperlink the
way that you normally send a document to others within Google? A. Yes. Q. Why do you do that as
opposed to using an attachment? A. Because our work is done on Google Sheets or Google Docs or
Google Slides. And so I link to that -- to that document rather than downloading and attaching.”).

7
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For example, in one produced email, Google’s Chief Financial Officer shared a weekly
financial update on the company’s performance (including the services at issue in this case) with
the Chief Executive Officer.? The email contains a high-level summary of the update and
includes the statement “Here is the weekly Alphabet financial update.” The word “Here” has a
hyperlink. This hyperlink appears to link to a separate Google document containing the full
financial update, but when Google produced the email, the company either (1) did not produce
the hyperlinked document containing the full financials, or (2) did not provide metadata
connecting the hyperlinked document to the email. Thus, Plaintiffs had no way to know whether
Google had produced the financial document hyperlinked within the CFO’s email, and if so, how
to identify it in the production set.

Similarly, a produced document from the company’s 2021 annual planning process
contains a high-level summary of Google’s business plans for several product areas, including
search and search advertising.> The document then includes hyperlinks to more detailed business
plans and financial information. But, again, Google either (1) did not produce the hyperlinked
documents containing that information, or (2) did not provide metadata connecting those
documents to this one. This left Plaintiffs unable to access the more detailed information
contained in these linked-to documents.

Recognizing this issue, during fact discovery Google agreed to a protocol to identify and

produce documents linked within responsive emails.* But even after Google applied this

2 GOOG-DOJ-30670501.
3 GOOG-DOJ-29791419.

4 See Letter from Franklin Rubinstein to Jeremy Goldstein, January 15, 2021, at 1-2 (“1. For all emails
produced by Google, Google will conduct an automated search to identify all links within emails that are
linked to shared G Suite documents (Google Docs, Google Sheets, and Google Slides). 2. For each link
identified, Google will conduct an automated search for the document corresponding with the link. The
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protocol, many of the hyperlinks within both emails and non-email documents Google produced
did not have corresponding linked-to documents in the production set. Accordingly, as Plaintiffs
came across these materials (such as the documents described above) Plaintiffs identified them
for Google and requested the linked-to documents on a case-by-case basis. Although Google
generally responded to these requests, it adopted a narrow interpretation of its obligation to do so
and often provided untimely or incomplete information.’

Given Google’s posture and the pervasiveness of this issue, Plaintiffs issued their
Thirteenth Request for Production of Documents, Request No. 1 (the “RFP”’) on April 5, 2022.
The RFP calls for Google to produce all linked-to documents that are in Google’s custody,
control, or possession, as well as metadata sufficient to identify the connection between each

linked-to document and the parent document containing the hyperlink (or, where a hyperlinked

search will be over the collection sets of documents for the custodians that received the email(s)
containing the link. 3. Google will process and produce the documents corresponding with the email links
as though they were separate documents. 4. For each email containing a link to a document located
through the process above [both the parent document and linked-to document would be produced with
sufficient metadata to tie the documents together].”). This letter did not resolve Google’s obligations as to
documents linked within non-emails, see id. at 2 (“For links contained in documents that are not email,
such as presentations (and not subject to the process described above), Google agrees to meet and confer
regarding any requests by Plaintiffs for Google to produce documents or metadata that correlate with such
links.”), nor did it provide an end date for Google’s obligations.

3 For example, as to the business planning document discussed above (GOOG-DOJ-29791419), Plaintiffs
asked Google on February 3 to prioritize producing or identifying the missing linked-to documents by
February 8 “in light of upcoming depositions.” Google did not do so. Plaintiffs contacted Google again
regarding this issue on February 14 but did not receive a response. Google identified the linked-to
documents only after Plaintiffs then raised the prospect of rescheduling the relevant deposition, which
was scheduled to take place just three days later. As to the CFO’s email discussed above (GOOG-DOJ-
30670501), Plaintiffs asked Google on March 23 to identify the missing linked-to document by March 30.
Google did not do so. Plaintiffs have followed up with Google regarding this request on April 12, May
26, and June 8. To Plaintiffs’ knowledge, Google still has not produced or identified the linked-to
document. Google now states that it will resolve outstanding requests for individual linked-to documents,
including this one, by the date of the status conference on June 17.
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document has been withheld for privilege, metadata sufficient to identify the corresponding entry
on the privilege log).®

Based on Google’s representations, Plaintiffs believe that the parties have reached an
agreement as to the metadata component of the RFP. The parties have reached an impasse,
however, as to which additional linked-to documents Google will produce.

2. The Court Should Order Google to Provide Meaningful Access to
Linked-to Documents

There is no question that the linked-to documents are relevant. As discussed above, these
documents often either resemble email attachments or are used to provide additional detail on, or
context for, the responsive documents within which they are linked. Despite the obvious
importance of these linked documents, Google proposes to limit Plaintiffs to 200 linked
documents that Plaintiffs must request by June 20, 2022. This proposal is inadequate. It would
leave Plaintiffs without access to thousands of linked-to documents that Google and its counsel
have already collected and would deprive Plaintiffs of the ability to obtain additional linked-to
documents moving forward, including through the remainder of expert discovery and summary

judgment. The Court should order Google to provide more meaningful access to these materials.

6 See Plaintiffs’ Thirteenth Request for Production of Documents, Request No. 1 (“For each document
that Google produced or will produce in response to U.S. CID No. 30120, a request for production issued
in this action, or a request for production issued in State of Colorado, et al., v. Google LLC, 20-cv-3715
(D.D.C.), and that contains at least one hyperlink to a document currently or previously within Google’s
custody, control, or possession, produce: (a) the linked-to document(s) within Google’s custody, control,
or possession and the metadata required to establish the relationship between the parent and linked-to
document(s), namely, the LinkedAttachmentIDs for the parent document and the LinkedParentIDs for the
linked-to document(s); (b) for any linked-to document(s) within Google’s custody, control, or possession
that Google is withholding for privilege, both a placeholder TIFF image for the linked-to document
indicating that the linked-to document(s) has been withheld for privilege and the metadata requested in
subsection (a) for the parent document and the placeholder TIFF image; and (c) for any linked-to
document(s) that was but is no longer within Google’s custody, control, or possession,
LinkedAttachmentIDs for the parent document populated with information (e.g., ‘Linked Document
Missing’) indicating that the linked-to document(s) is missing.”).

10
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First, the Court should order Google to produce the linked-to documents that Google and
its vendors have already collected. Google has stated that this group of documents “could be in
the tens of thousands.”” As it stands, Google has the benefit of using these linked-to documents
to interpret produced documents containing the hyperlinks, but Plaintiffs do not. Google could,
for example, include in a summary judgment brief a document that is linked within one of
Plaintiffs’ exhibits and argue that the linked-to document contextualizes the exhibit in ways
previously unknown to Plaintiffs. The Court should reject this unfair outcome, particularly in
light of the minimal burden of producing these already-collected documents.

Second, the Court should order Google to produce up to 1,000 additional linked-to
documents that Plaintiffs may identify on a case-by-case basis no later than December 31, 2022.
This component of Plaintiffs’ proposal is important because, even if Google produces the
documents it has already collected, this would leave Plaintiffs without access to a wide range of
documents that have not been collected (e.g., documents that are linked in responsive emails but
were not swept up by Google’s original document collection). Given the breadth of materials
produced in this case, there is little doubt that certain of these materials will become more
important as the case moves forward. Ensuring Plaintiffs’ access to important linked-to
documents ensures a level playing field as we complete expert discovery and move to briefing

and trial.

7 Letter from Franklin Rubinstein to Alex Cohen, May 2, 2022, at 2. Google states that it has provided
Plaintiffs with all collected documents that are linked within emails but not those linked within non-email
documents. See Letter from Karl Herrmann to Franklin Rubinstein, May 26, 2022, at 1-2. Even as to
emails, Google has not produced many of the linked-to documents because they were not collected in the
first place. Given Google’s claim as to its practices thus far, it is not clear why certain documents that are
very likely to have been collected, such as the financial document linked within the CFO’s email
discussed above (GOOG-D0OJ-30670501), have not yet been produced (with metadata sufficient to
identify them).

11
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Plaintiffs’ proposed approach is consistent with how other courts have addressed this
issue in the past. In IQVIA, Inc. v. Veeva Systems, Inc., Veeva had produced “over 2,200
documents that purport to link to or otherwise reference documents from the Google Drive,
without actually attaching the documents from the Google Drive.” IQVIA, INC. v. Veeva
Systems, Inc., No. 2:17-CV-00177-CCC-MF, 2019 WL 3069203, *1 (D.N.J. July 9, 2019). The
special master ordered Veeva to produce the linked-to documents in a manner that connected
them to the documents containing the hyperlinks, noting that “IQVIA has no way to link the
documents, only Veeva is capable of [doing so0.]” Id. at *5. See also Kelly v. Provident Life &
Accident Ins. Co., No. 04-CV-0807-WQH, 2009 WL 10664172, at *5 (S.D. Cal. May 29, 2009)
(“The Court agrees that any documents at the end of the hyperlinks must be produced.”); In re
Telxon Corp. Sec. Litig., No. 5:98-CV-2876, 2004 WL 3192729 (N.D. Ohio July 16, 2004)
(holding that PwC should have produced materials linked within its work papers).

In support of its position, Google relies on Nichols v. Noom, Inc., No. 20-CV-2677, 2021
WL 948646 (S.D.N.Y. Mar. 11, 2021). In that case, Nichols requested that Noom conduct a
broad and duplicative “new collection” of the same documents that Noom had already collected,
which the court found to be “redundant.” /d. at 4 (emphasis added). Here, by contrast, the
significant majority of the documents that Plaintiffs are requesting have already been collected,
and Plaintiffs are not proposing that any documents that have already been collected be
recollected. Moreover, while the court in Noom did not grant the full relief that Nichols
requested, it held that “if there were certain documents discovered in the production containing
hyperlinks for which the corresponding hyperlinked document could not be located or identified,
Plaintiffs could raise the issue with Noom and Noom would be required to provide the document

or Bates number.” /d. at *2. The court explained that this process “will allow Plaintiffs to
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evaluate Noom’s production and, if Plaintiffs determine there is a need for an additional targeted
pull or production or clarifying information about a hyperlinked document's identity or Bates
number, Plaintiffs can request it.” /d. at *4. Google’s proposal would curtail Plaintiffs’ ability to
make such requests going forward.

For the foregoing reasons, the Court should order Google to (1) produce the linked-to
documents contained within the set of materials that Google and its counsel have already
collected for purposes of this litigation, and (2) produce up to 1,000 additional linked-to
documents that Plaintiffs may identify on a case-by-case basis no later than December 31, 2022.

B. Plaintiff States’ Position Statement

Plaintiff States incorporate by reference U.S. Plaintiffs’ Position Statement in Section
II.A. above.

C. Google’s Position Statement

Plaintiffs’ latest demand that Google manually identify, review, and produce many
thousands of additional documents without any showing of relevance is neither justified nor
warranted given the burden it would place on Google, particularly at this point in the litigation.

In early 2021, the parties agreed that Google would identify, collect, and produce certain
documents hyperlinked within responsive emails, where those “linked documents™ did not fall
within the agreed-upon search terms and thus would not have been otherwise subject to review
for responsiveness and production. With respect to documents hyperlinked in non-email forms
of ESI, such as spreadsheets, presentations, or word processing documents, the parties agreed

that those documents would not be presumptively collected or produced, but that the parties
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would meet and confer regarding any request for production of such documents.® It is this latter
category of documents, i.e., documents hyperlinked within non-email ESI, that is in dispute.

During fact discovery, Plaintiffs periodically requested specific linked documents
associated with non-email ESI, and Google located, reviewed, and produced those
documents. Plaintiffs never asked for anything more until the DOJ Plaintiffs served their
Thirteenth Request for Production on April 5, 2022—requesting that Google produce all
documents associated with any link in any document produced during Plaintiffs’ investigation or
this litigation. And Plaintiffs never made the specific demand now before the Court until June 1,
2022—almost four weeks affer fact discovery closed and the parties had reached impasse on an
earlier proposal made by Plaintiffs.

Plaintiffs’ most recent correspondence on this issue calls for “the production of all
linked-to documents contained within the set of documents Google has already collected.” June
1, 2022 Ltr. from K. Herrmann at 1. Google has identified approximately 170,000 links within
the non-email ESI produced where none of these links are to other produced documents. Google
1s currently searching to see how many of these documents were previously collected for the
litigation. In all likelihood, tens of thousands of these links are to documents in the collection set
that would need to be reviewed prior to production—an overly burdensome undertaking at any
point, and one that is patently unreasonable at this stage of the litigation. And that is not
all. Plaintiffs additionally have demanded “the production of up to 1,000 linked-to documents
that Plaintiffs may identify on a case-by-case basis no later than November 10, 2022.” Id. In

other words, Plaintiffs propose that for more than six months after the close of fact discovery,

8 “Linked documents” that were identified using the agreed-upon ESI search parameters were produced
pursuant to the parties’ negotiated search parameters; this dispute involves those linked documents that
did not hit on the search parameters.

14
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they will have the right to ask Google to locate a thousand additional documents linked in any
produced document, regardless of relevance and even if the requested documents were not
previously collected (e.g., because they were not in the possession of any of the agreed-upon
document custodians). Although Google tracked down and produced linked documents in that
manner on a number of isolated occasions at Plaintiffs’ request over the last year, fact discovery
is now over, and Plaintiffs should not be permitted to extend it any further.

Despite the unreasonable scope and timing of Plaintiffs’ request, Google proposed a
reasonable compromise by offering to locate and produce approximately 200 additional
documents of Plaintiffs’ choosing that are linked in documents produced since February 4, 2022,
provided that Plaintiffs request them in the near future.” This proposal balances the need for fact
discovery to end against Plaintiffs’ claim that they should have more time to identify additional
documents beyond those that were collected and produced using the agreed-upon search terms
and other parameters.

1. The Parties’ Prior Agreement Regarding Linked Documents and
Requests Made Pursuant to That Agreement

Plaintiffs have long known how Google’s cloud-based document system works and that
documents authored by Google employees sometimes contain links to other Google documents
within the body of the document.!® In the fall of 2019, during the DOJ’s pre-Complaint
investigation, Google and the DOJ agreed that certain linked documents within emails would be

produced as part of Google’s standard document production protocol. Shortly after discovery in

? Google originally proposed a deadline of June 20, 2022, but it will agree to extend that deadline by 21
days given that Plaintiffs waited more than a month to bring this dispute before the Court after the parties
reached impasse.

10 These links are references only, and unlike attachments or embeddings which are stored as part of the
underlying document, links are not and pose significant technical challenges for collection and mapping.
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this case began, in January 2021, Google agreed to continue that practice during the litigation,
and further agreed to meet and confer regarding production of specifically identified documents
hyperlinked within non-email ESI, such as spreadsheets and presentations. See Jan. 15, 2021
Ltr. from F. Rubinstein.!!

Beginning in October 2021, Plaintiffs periodically identified specific produced
documents that contained hyperlinks and asked Google to search for and produce the linked
documents if they were not otherwise captured by the agreed-upon search protocols. Although
collection of these linked documents often requires a burdensome manual process, Google
nevertheless agreed to search for and produce all of the linked documents requested by Plaintiffs
in this manner during the fact discovery period.!?

2. DOJ Plaintiffs’ Thirteenth RFP No. 1 Violates the Parties’ Prior
Agreement by Requesting All Linked Documents

On April 5, 2022, the DOJ Plaintiffs served their Thirteenth Set of Requests for
Production, which included, among other things, the following request:

For each document that Google produced or will produce in response to U.S. CID No.
30120, a request for production issued in this action, or a request for production issued
in State of Colorado, et al. v. Google LLC, 20-cv-3715 (D.D.C.), and that contains at
least one hyperlink to a document currently or previously within Google’s custody,
control, or possession, produce:

a. the linked-to document(s) within Google’s custody, control, or possession and the
metadata required to establish the relationship between the parent and linked-to
document(s)....

! At that point, the DOJ and a number of the Plaintiff States had spent more than a year reviewing
documents produced by Google in connection with the pre-Complaint investigation and were well aware
of the prevalence and nature of hyperlinks in those documents.

12 Over the course of fact discovery, Plaintiffs requested linked documents referenced within 365
produced documents, which required investigation of over 1,995 individual links.
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In other words, Plaintiffs sought to go far beyond previous agreements between Google and
Plaintiffs for the production of linked documents from emails, itself a substantial undertaking, to
all produced documents, including spreadsheets, memos, meeting notes, and other non-email
ESI. Google immediately met and conferred with Plaintiffs, and during the meet-and-confer
process, Google agreed to a number of Plaintiffs’ specific requests. First, Google agreed to
generate and produce additional metadata reflecting, among other things, whether a link in a
particular produced document was linked to another produced document. Second, Google
agreed that if it cites a document in a subsequent court filing (e.g., a summary judgment motion)
that includes a hyperlink to a document that was not previously produced, then Plaintiffs may
request the linked document. Third, Google proposed that “if Plaintiffs identify on or before
June 20, 2022 a limited number of links (i.e., on the order of approximately 200) in documents
produced on or after February 4, 2022, then Google will manually search for those linked
documents, as it has done in response to Plaintiffs’ requests during the fact discovery

period.” May 6, 2022 Email from F. Rubinstein.

On May 6, 2022, Plaintiffs accepted that framework but proposed expanding the
numerical cap and date range. Specifically, Plaintiffs proposed that “[n]o later than November
10, 2022, Plaintiffs may identify on a case-by-case basis up to 1,000 linked documents that
Google has not produced, and Google will manually search for and produce those linked
documents, as it has done in response to Plaintiffs’ requests during the fact discovery
period.” May 6, 2022 Email from D. Aguilar. Google informed Plaintiffs that it would not
accept Plaintiffs’ 1,000 linked documents proposal. May 9, 2022 Email from F.

Rubinstein. Although Plaintiffs had indicated that they would submit that proposal to the Court

as a disputed issue in the May 10, 2022 Joint Status Report, they later informed Google on May
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10 that they “did not have enough time to brief the relevant issues in [that] JSR.” May 10, 2022
Email from D. Aguilar. A few weeks later, on June 1, 2022, Plaintiffs made a new proposal and
unexpectedly expanded the scope of their demand. In addition to reiterating their proposal that
Plaintiffs be permitted to identify up to 1,000 additional linked documents by November 10,
2022, Plaintiffs insisted upon “the production of all linked-to documents contained within the set
of documents Google has already collected.” June 1, 2022 Ltr. from K. Herrmann at 1.

3. Plaintiffs’ Request for Thousands of Additional Linked Documents Is
Unreasonable and Unduly Burdensome

Plaintiffs have made no showing that they are entitled to production of a document
merely because it is linked in a document that has been produced, and they surely have not
established that the burden of this eleventh-hour request is justified or proportional to any
supposed need. Such documents are not inherently relevant or responsive, and they are more
appropriately addressed on an individualized basis, as they were throughout fact discovery. See,
e.g., Nichols v. Noom Inc., 2021 WL 948646, at *4 (S.D.N.Y. Mar. 11, 2021) (observing that
“[w]hen a person creates a document or email with a hyperlink, the hyperlinked
document/information may or may not be necessary to the communication,” and denying a
request for a broad set of linked documents because “if Plaintiffs determine there is a need for an
additional targeted pull or production or clarifying information about a hyperlinked document’s
identity or Bates number, Plaintiffs can request it”).

Requiring Google to produce documents solely because they are linked within other
documents, on top of the extensive searches of ESI that have already taken place, is unreasonable
and unduly burdensome. See, e.g., Nichols, 2021 WL 948646, at *5 (refusing to order the
defendant to collect documents linked within produced documents because collecting ESI

“through both a direct collection and a collection through hyperlinks” would “dramatically
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increase redundancies in the collection, increase costs, and delay discovery”). Plaintiffs’ request
is even more objectionable in this case because the parties negotiated the parameters that Google
used to respond to hundreds of individual requests for production with the understanding that
Plaintiffs were not seeking production of all documents that are merely hyperlinked in a
responsive document. If Plaintiffs had taken this position at the outset of discovery, Google
would have opposed it. And if Plaintiffs had prevailed, Google would have incorporated the
additional burden of reviewing every hyperlinked document into its hit reports and other
assessments of Plaintiffs’ search term and custodian proposals and adjusted its responses
accordingly.

The burden of the first portion of Plaintiffs’ June 1, 2022 proposal is not mitigated by the
fact that it is “limited” to “the production of all linked-to documents contained within the set of
documents Google has already collected.” June 1, 2022 Ltr. from K. Herrmann at 1 (emphasis
added). Even though the documents in question have already been collected (likely tens of
thousands of the 170,000 links Google has identified), they would still need to be reviewed by
attorneys for privilege before they could be produced, which of course would involve a
considerable amount of attorney time and corresponding expense. Plaintiffs are asking that
Google undertake that review even though fact discovery has closed, Google has produced
approximately 4 million documents during the investigation and litigation, and none of the
documents in question was either retrieved by the agreed-upon search parameters or specifically
requested by Plaintiffs at any point during fact discovery. That is a remarkable request, and it
should be denied in full.

Although Plaintiffs’ May 6, 2022 request—for “production of up to 1,000 linked-to

documents that Plaintiffs may identify on a case-by-case basis no later than November 10,
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2022”—is narrower than their subsequent request for all links in all documents, it is still
unjustified. Google has been producing documents in response to Plaintiffs’ CIDs and RFPs for
more than two years, and the opportunity for Plaintiffs to request additional documents in this
manner should have ended when fact discovery closed.

Although fact discovery has closed, Google has acknowledged that Plaintiffs may need a
bit more time to review recently produced documents and identify any unproduced linked
documents that they contend should be produced. Google has therefore agreed to produce 200
additional linked documents referenced in documents produced during or after the final 90 days
of fact discovery (i.e., since February 4, 2022), so long as Plaintiffs request those documents in a
relatively prompt manner (i.e., on or before July 11, 2022). This gives Plaintiffs sufficient time
to identify additional linked documents that are potentially of interest, without unnecessarily
burdening Google with the time-consuming process of investigating, locating, and producing an
unreasonable volume of documents long after the end of fact discovery. Google submits that
nothing more is necessary or reasonable, and it respectfully asks the Court to deny Plaintifts’
request.

IV.  The Parties’ Dispute Regarding the Timing of Any Requests by Plaintiffs to
Reopen Depositions in Light of Google’s Production of Deprivileged Documents

A. U.S. Plaintiffs’ Position Statement

The Court should issue an order granting Plaintiffs 45 days following Google’s
production of its final privilege log for Plaintiffs seek to reopen depositions, or to seek to take
depositions in the first instance, due to Google’s late productions of deprivileged documents.
This 45-day period would allow Plaintiffs to properly review Google’s recent, extensive
productions of deprivileged documents in addition to Google’s planned future productions. The

45-day period would further permit Plaintiffs to review Google’s final privilege log and, if
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necessary, to challenge its contents. This 45-day period is made necessary solely because of
Google’s many errors in withholding non-privileged documents.

At this juncture, Plaintiffs face three roadblocks in evaluating which depositions need to
be reopened or taken in the first instance: (1) the sheer number of deprivileged documents
produced by Google to date, (2) the uncertainty of the contents of Google’s further productions
and privilege logs, and (3) Google’s piecemeal production of deprivileged documents. Without a
comprehensive set of deprivileged documents or sufficient time to review them, Plaintiffs cannot
meaningfully determine which documents may necessitate further deposition testimony, from
whom, or for how long. Google’s frequent productions of documents, each containing the files of
multiple custodians, makes finalizing review of documents on a custodian-by-custodian basis
impossible.

1. Google’s Deprivileging Productions Have Been Erratic And
Voluminous

Google has recently deprivileged thousands of documents improperly withheld on claims
of privilege; Plaintiffs received these documents after the documents’ custodians were deposed.

From March 1, 2022, when the U.S. Plaintiffs informed Google that Plaintiffs would be
filing a motion to compel regarding privilege issues, Google has made a number of productions
of formerly privileged documents. These productions have been erratic—on no discernable
schedule—and have come without notice or description. They fall within the following groups:

e 1,635 deprivileged documents produced in four separate productions between March

1 and March 8, the date that U.S. Plaintiffs filed their motion for sanctions and
motion to compel.'?

3 PROD157 (1,168 deprivileged documents, produced on March 3); PROD158 (84 deprivileged
documents, produced on March 6); PROD160 (197 deprivileged documents, produced on March 6); and
PRODI162 (186 deprivileged documents, produced on March 7). See ECF No. 326.
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e 17,346 deprivileged documents produced in nine separate productions between the
March 8 motion and the Court’s April 8 status conference. '

e 659 deprivileged documents produced in seven separate productions between the
April 8 status conference and the close of fact discovery on May 6.

e 17,653 deprivileged documents produced in four separate productions since the close
of fact discovery.'®

Google has indicated that it will complete production of its deprivileged documents on
June 17, 2022.

For each of these productions, Google has provided documents from a variety of
custodians. A chart shows the deprivileged documents produced for just ten custodians.!” Nine of
these custodians were deposed by Plaintiffs, with all of these depositions completed before large

swaths of the deprivileged documents arrived.

4 PROD163 (304 deprivileged documents, produced on March 10); PROD167 (540 deprivileged
documents, produced on March 19); PROD170 (1 deprivileged document, produced on March 21);
PRODI171 (8,412 deprivileged documents, produced on March 27); PROD172 (9 deprivileged
documents, produced on March 26); PROD173 (12 deprivileged documents, produced on March 28);
PROD 175 (7,356 deprivileged documents, produced April 2); PROD176 (684 deprivileged documents,
produced April 2); and PROD177 (28 deprivileged documents, produced April 6).

IS PRODI180 (6 deprivileged documents, produced April 11); PROD182 (2 deprivileged documents,
produced April 11); PROD185 (2 deprivileged documents, produced April 13); 30 deprivileged
documents produced on April 19, in conjunction with Google’s filing on random sampling (no production
number); PROD189 (1 deprivileged document, produced April 19); PROD192 (32 deprivileged
documents, produce April 28); and PROD194 (586 deprivileged documents, produced April 30).

16 PROD198 (8,232 deprivileged documents, produced May 7); PROD201 (3,471 deprivileged
documents, produced May 12); PROD205 (4,182 deprivileged documents, produced June 3); and
PROD206 (1,768 deprivileged documents, produced June 6).

17 Google produced deprivileged documents from 238 custodians, some with only one or two documents
and others with hundreds or thousands of documents.
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Mar. 8% | Apr.s® | My 6 | duneen | une17 | Toul

Total

Deprivileged

Productions 1,635 17,346 659 17,653 TBD 37,223
Kolotouros 89 3,361 25 1,725 TBD 5,200
Rosenberg 59 1,892 1 830 TBD 2,782
Braddi 98 1,112 454 496 TBD 2,160
Harrison 1,191 151 50 492 TBD 1,884
Gennai 40 1,082 17 605 TBD 1,744
Kartasheva 28 825 3 733 TBD 1,589
Li® 28 905 0 578 TBD 1,511
Dischler 43 689 71 481 TBD 1,284
Levine 15 683 0 420 TBD 1,118
Lockheimer 30 631 6 409 TBD 1,076

This chart demonstrates three important points:

First, Google improperly withheld documents from a large number of significant
witnesses, only producing them after the depositions had been completed.

Second, the ongoing flow of deprivileged documents has prevented the Plaintiffs from
completing review of any of these custodians.

Third, that Plaintiffs have had only about a month, during preparation of expert reports,
to load and review the four productions of over 17,000 deprivileged documents produced after

the close of discovery, while simultaneously reviewing the other 60,000-plus documents that

18 PROD157; PROD158; PROD160; and PROD162.

1 PROD163; PRODI167; PROD170; PROD171; PROD172; PROD173; PROD175; PROD176; and
PROD177.

2 PROD180; PROD182; PROD185; PROD189; PROD192; and PROD194.

21 PROD198; PROD201; PROD205; and PROD206.
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Google produced during the final two months of discovery.?? Google’s final, June 17 production
may include thousands more deprivileged documents, across multiple custodians.

Finally, under the CMO, Google’s final privilege log will be produced at the end of June.
This log will provide Plaintiffs a chance to—once again—check Google’s homework to see if
there are significant errors in Google’s privilege claims. Only after that review is completed will
the Plaintiffs have the complete set of documents that should have properly been produced in
discovery.

2. Google Created This Situation And Should Not Be Heard To
Complain

The Court should provide Plaintiffs with 45 days—after receiving Google’s final
privilege log—to seek to reopen depositions or schedule new depositions based on the recently
deprivileged documents. This time will ensure that Plaintiffs have sufficient time to review
Google’s deprivileging efforts and examine Google’s final privilege log, without the effort
undermining Plaintiffs’ endeavors in expert discovery. The Court should reject Google’s
attempts to place unreasonable limits on Plaintiffs’ ability to reopen depositions or take new
depositions, because Google created the present situation by (1) over privileging documents,
(2) refusing to perform a re-review when asked by Plaintiffs, and (3) performing such a poor re-
review that yet another round of review revealed a 12-percent error rate. Google’s actions
systematically deprived Plaintiffs of documents that could have been used when deposing

Google’s current and former employees.

22 These more than 60,000 documents include approximately 18,000 deprivileged documents. Google also
produced significant amounts of data during this time, and the parties took approximately 50 depositions
in addition to continuing exchanges of written discovery.
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Because Google is still producing deprivileged documents, U.S. Plaintiffs have not yet
had the opportunity to complete the review and determine which documents might have—if not
withheld—been used at depositions. Thus, we have not identified a final set of depositions that
we need to consider. As discussed at the May 12 status conference, “[o]nce we have a full set [of
deprivileged documents], then we’ll determine if we need to re-open depositions. Right now it’s
looking like, at least some . . . might need to be re-opened for the documents that have been de-
privileged, but we haven’t made any decisions and we really can’t until this process is done.”?’

Plaintiffs, of course, have already been harmed by Google’s over privileging. Indeed,
without these deprivileged documents, Plaintiffs were denied the opportunity to fully weigh
whether additional depositions were necessary: in total, Plaintiffs took 78 of the 80 depositions
available during fact discovery. Google’s timely production of its deprivileged documents may
have resulted in Plaintiffs using the remaining two fact depositions permitted by the Court.?*
Certainly some of the deprivileged documents would have been used in the depositions that did
take place.

By depriving Plaintiffs of a reasonable chance to review these just-deprivileged

documents and reopening or taking new depositions as necessary, Google now seeks to benefit

from its many privilege failures. The Court should reject Google’s efforts.

2 Transcript of May 12, 2022 Status Conference, ECF No. 353 at 6:16-22. See also Memorandum in
Support of Motion to Sanction Google and Compel, ECF No. 326-1 at 27 (reserving the right to seek
adverse inferences or to reopen depositions, as necessary).

24 Christopher Li, for example, marked with a caret in the chart, was one of the individuals considered by
U.S. Plaintiffs for deposition. Google produced 578 of Mr. Li’s custodial files after the close of discovery,
and he was a sender or a recipient of nearly another 100 non-custodial emails. If Plaintiffs had the full
complement of Google’s productions, Mr. Li may very well have been selected for deposition.
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Accordingly, the Court should order that the Plaintiffs may seek to reopen depositions, or
take depositions in the first instance—based on documents deprivileged after March 1, 2022—
within 45 days of Google’s filing its final privilege log.

B. Plaintiff States’ Position Statement

Plaintiff States are unable to determine whether it is appropriate reopen specific
depositions until Google has produced all deprivileged documents and Plaintiff States have the
opportunity to review those documents. Google’s production of deprivileged documents in
ongoing. Indeed, since the close of fact discovery, Google produced an additional 17,653
deprivileged documents. Google has indicated that such productions will continue until the
production deadline of June 17. As such, Plaintiffs States ask the Court to afford them the
opportunity to review these late arriving deprivileged documents before making the
determination that it is appropriate to reopen depositions.

C. Google’s Position Statement

For months Plaintiffs have intimated that they may seek to reopen unspecitied
depositions of Google witnesses purportedly based on the timing of certain document
productions. See, e.g., May 12, 2022 Hr’g Tr. 6:16-22; ECF No. 330 at 18; ECF No. 317-1 at
27. Throughout that period, however, Plaintiffs have neither identified any particular deposition
that they contend should be reopened nor pointed to any particular documents that purportedly
would justify doing so. Instead, Plaintiffs have sought to impose a framework whereby they
remain silent while Google completes production of all documents requested by Plaintiffs, at
which point Plaintiffs will take some time to consider whether they intend to seek leave to
reopen any depositions. See, e.g., ECF No. 356 at 2-3; May 12, 2022 Hr’g Tr. 37:22-39:18.
Most recently, Plaintiffs stated that they “intend to request that the Court allow Plaintiffs 45

days, starting from Google’s production of a final privilege log, to reopen depositions based
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upon documents erroneously withheld for privilege.” June 9, 2022 Ltr. from E. Murdock-Park at
2. That proposal is unreasonable in at least two respects.

First, there is no reason for Plaintiffs to wait any longer to identify any depositions that
they presently contend should be reopened. If Plaintiffs intend to argue that a document
produced months ago entitles them to reopen a deposition, then the request may already be
untimely given Plaintiffs’ failure or refusal to raise the issue during fact discovery. See, e.g.,
United States ex rel. Pogue v. Diabetes Treatment Ctrs. of Am., 576 F. Supp. 2d 128, 133
(D.D.C. 2008) (explaining that the standard for modifying a scheduling order “primarily
considers the diligence of the party seeking the amendment,” and if the moving “party was not
diligent, the inquiry should end”). Although Google will evaluate in good faith any request it
receives from Plaintiffs, it 1s difficult to envision how a document produced well before the close
of fact discovery could serve as the basis for a request to reopen a deposition that is made for the
first time more than a month affer the fact discovery deadline. If Plaintiffs contend that a
document produced more recently should allow for reopening a deposition, there is no
justification for further delay, and they should proceed on the timeline established by the Court’s
order of May 25, 2022. See ECF No. 357 at 2-3 (establishing a deadline of June 24, 2022 to file
any further motions to compel, with an exception for “disputes relating solely to documents,
data, privilege log entries, or supplemental responses to written discovery requests produced for
the first time on or after June 2, 2022, that could not reasonably have been identified prior to the
movant’s receipt of the documents, data, privilege log entries, or supplemental responses”).

Second, Plaintiffs should not be permitted 45 days after receipt “of a final privilege log”
to attempt to reopen depositions based on documents first produced on or after June 2, 2022. As

Google previously explained, Plaintiffs have had the “final privilege log” for the vast majority of
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documents that are subject to a claim of privilege for at least several months, if not longer. See,
e.g., May 12, 2022 Hr’g Tr. 15:24-18:7; ECF No. 351 at 25. Google is in the process of
completing its productions in response to Plaintiffs” most recent requests and the Court’s Order
of May 12, 2022, and next week Google will produce an updated version of its privilege log that
includes entries that have been added or revised within the last several weeks. If Plaintiffs intend
to seek any form of relief (including reopening a deposition) based on documents produced since
June 2, 2022, then Google respectfully submits that they should identify the request for Google
no later than July 12, 2022 and present any such unresolved dispute to the Court by July 22,
2022. That allows Plaintiffs even more time to consider documents produced in June then they
previously indicated they would need in order to identify any depositions that purportedly should
be reopened. See May 27, 2022 Ltr. from M. Rosengart at 1 (proposing that if “Google agree[s]
to produce all re-reviewed silent-attorney emails that are deprivileged in whole or in part no later
than June 3,” then “Plaintiffs will agree to identify any depositions to be reopened no later than
June 10”).

Plaintiffs have referenced the number of documents produced in recent weeks in support
of their request for additional time to consider whether to seek to reopen any depositions, see
June 9, 2022 Ltr. from E. Murdock-Park at 2, but that is not an accurate measure of the task at
hand. Almost all of Plaintiffs’ challenges to privilege log entries have encompassed entire
categories of documents, without regard to the custodian of the document, the time period, or the
subject matter reflected in the log description. As a consequence, a significant number of the
documents that have been produced following further review involve topics that were a subject
of Plaintiffs’ pre-Complaint investigation but that are irrelevant to this case. Even among the

fraction of arguably relevant documents, many involve employees who were never noticed for
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deposition, and many others contain content that was already produced months ago in identical
or substantially similar form. While Plaintiffs have repeatedly referenced the number of de-
privileged documents, they have yet to identify a single one that they contend warrants reopening
a deposition. If they are aware of any such documents, then there is no apparent justification for
their failure to identify them in a timely manner.

V. The Parties’ Dispute Regarding Plaintiffs’ Responses to Interrogatory Nos. 8 and
10 of Google’s Second Set of Interrogatories

A. Google’s Position Statement

At the March status conference, Google sought to remedy Plaintiffs’ unwillingness to
identify “the specific agreements that they claim are in play in the lawsuit” and why those
agreements purportedly are unlawful. Mar. 9, 2022 Hr’g Tr. 45:10-47:3. At that time, the Court
stated that “Google has a right to find out and understand what the Department and the plaintiffs’
theories are about their conduct that is unlawful,” including “[w]hat is it about the agreements
that makes them anti-competitive?” Id. 55:12-23.

Google’s subsequent efforts to obtain the answer to that fundamental question have been
met with further resistance. Following the March status conference, Plaintiffs supplemented
their responses to Google’s First Interrogatory No. 1, which asked them to identify the
agreements they “allege to have harmed competition, what specific provision of each of the
agreements harmed competition, and how it has done so.” See id. at 55:24-56:7. Plaintiffs’
supplemental response to Google’s First Interrogatory No. 1 listed approximately 500
agreements and amendments thereto entered over the last 20 years—an absurd position that is
not consistent with Plaintiffs’ Complaint or other discovery responses. See DOJ Pls.’ Fifth Supp.
Resp. & Obj. to Google’s First Interrog. No. 1. And Plaintiffs’ list of the provision(s) of each

agreement that purportedly harmed competition is similarly broad and non-specific, as it
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includes, by way of example, vague references to “[p]rovisions requiring Apple to set Google as
the default search service on preinstalled search access points in exchange for revenue share,”
and “[p]Jrovisions requiring partners to set Google as the default on search access points and/or
requiring partners to give Google apps prominent placement.” Id. Such agreements have been
commonplace in the industry for many years and have been entered into by other competing
search engines with browsers and other developers of smartphones, and Plaintiffs’ vague
descriptions of provisions that are standard industry practice do little to explain what makes these
agreements anti-competitive.

In view of those responses and the history of search engine promotional agreements,
Google posed additional interrogatories to determine whether Plaintiffs’ position in this case is
that all such agreements are anticompetitive, regardless of the parties to the agreement, or
whether they are somehow harmful to competition because Google entered into them.

1. Google’s Second Set of Interrogatories No. 8

Google’s Second Interrogatory No. 8 provides:
For each agreement You identified in response to Interrogatory No. 1 in Google’s First
Set of Interrogatories, state whether You contend any other search provider (e.g.,
Microsoft) could have lawfully entered into a substantially similar agreement, or if it
is Your contention that the agreement would have harmed competition regardless of
the search provider.
Put another way, are the agreements in question purportedly anti-competitive because it is
Google, rather than some other company, that is party to them? Or do Plaintiffs contend that
competition is harmed when any search service enters an agreement that, by way of example,
sets “the default search service on preinstalled search access points in exchange for revenue
share”?

Plaintiffs initially refused to answer this interrogatory, stating that they “have not made

and make no contentions about hypothetical agreements hypothetically entered into by parties
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other than Google and not at issue in this case.”? On June 14, DOJ Plaintiffs supplemented their
responses and objections to state:

Subject to and without waiving the foregoing objections, U.S. Plaintiffs additionally

respond that certain exclusionary practices that can permissibly be engaged in by a non-

monopolist are forbidden to one with monopoly power or one with a dangerous
probability of acquiring monopoly power. The agreements identified in this

Interrogatory constitute such a practice. Google is the only general search engine with

monopoly power in the United States, and under U.S. Plaintiffs’ theories in this case,

other non-monopolist search engines would not violate Section 2 of the Sherman Act
by entering into substantially similar contracts. U.S. Plaintiffs make no contentions
about any law or rule other than Section 2 of the Sherman Act.

DOJ Plaintiffs’ response, however, evades the question posed: whether other search
providers could have lawfully entered into a substantially similar agreement. By cabining their
response to Section 2, thereby avoiding the question of whether it is their contention that default
agreements substantially similar to those at issue here are otherwise unlawful (i.e., under Section
1 of the Sherman Act). Plaintiffs should be required to answer the question as posed: do
Plaintiffs contend any other search provider could have lawfully entered into a substantially
similar agreement, or is it Plaintiffs’ contention that the agreement would have harmed
competition regardless of the search provider?

Plaintiffs’ objection to providing a further response to the interrogatory on the grounds
that it is asking about a “hypothetical agreement” should be dismissed. The interrogatory is
posed not at a hypothetical agreement, but rather an agreement that is “substantially similar” to
the contracts that Plaintiffs contend are unlawful. Plaintiffs are aware of and presumably have

considered all of the terms of the agreements which they “allege to have harmed competition,”

and Second Interrogatory No. 8 seeks to have Plaintiffs explain whether the conduct at issue

25 The quoted response was served by the DOJ Plaintiffs, and the Plaintiff States separately
“incorporate[d] by reference” the DOJ Plaintiffs’ objections and responses to Second Interrogatory Nos. 8
and 10.
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harms competition only because Google is a party to an agreement or whether the conduct in
general harms competition regardless of the contracting parties.

Plaintiffs allege that “[c]omputers and mobile devices generally have apps preinstalled
that include search access points, such as browsers, search apps and widgets, and voice
assistants,” and that “[e]ach of these search access points can and almost always does have a
preset default general search engine.” DOJ Pls.” Am. Compl. §41. And Plaintiffs contend that
contractual “[p]Jrovisions requiring manufacturers to set Google as the default on search access
points” are among the “categories of contractual provisions that have harmed competition.” DOJ
Pls.” Fifth Supp. Resp. & Obj. to Google’s First Interrog. No. 1. It is therefore entirely
reasonable to expect Plaintiffs to reveal whether they contend that competition would be harmed
by another search provider entering a substantially similar agreement or whether the harm to
competition alleged in this case is attributable solely to the fact that Google is the search engine
in question.

2. Google’s Second Set of Interrogatories No. 10

Google’s Second Interrogatory No. 10 provides:

State whether You contend that, from 2005 to the present, any search provider could

lawfully contract with Apple, Mozilla, or other browser provider to be the pre-set

search default on the browser. If You contend that some, but not all, search providers
could lawfully do so, or that a search provider could lawfully do so for some, but not
all, of the time period, identify those limitations to Your response.

As with Second Interrogatory No. 8, Plaintiffs initially responded that they “have not made and

make no contentions about hypothetical agreements hypothetically entered into by parties other

than Google and not at issue in this case.” On June 14, U.S. Plaintiffs served a supplemental
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response identical to the response to Second Interrogatory No. 8 quoted above, again cabining
their response to Section 2.2

Notwithstanding Plaintiffs’ response, the Interrogatory is not “hypothetical,” as browser
providers have in fact contracted with other search providers “to be the pre-set search default on
the browser” during the period encompassed by the request.?’ Plaintiffs have taken extensive
discovery regarding consummated and proposed agreements of this kind, and there is no
legitimate basis for them to withhold their position regarding the lawfulness of the very
agreements that they have placed at issue in the case. Plaintiffs allege, for example, that “[i]n a
competitive market, rivals could compete to be the preset default general search engine on a
browser.” DOJ Pls.” Am. Compl. § 159. In response to Google First Interrogatory No. 1,
however, Plaintiffs assert only generically that “Defendant’s Revenue Share Agreements,
Sponsorship Agreements, and other search distribution agreements with browser companies,
including Mozilla, Opera, and UCWeb, and all exhibits thereto” have “individually or

collectively harmed competition.” DOIJ Pls.” Fifth Supp. Resp. & Obj. to Google’s First

26 U.S. Plaintiffs’ supplemental response is word-for-word the same response as No. 8: “Subject to and
without waiving the foregoing objections, U.S. Plaintiffs additionally respond that certain exclusionary
practices that can permissibly be engaged in by a non-monopolist are forbidden to one with monopoly
power or one with a dangerous probability of acquiring monopoly power. The agreements identified in
this Interrogatory constitute such a practice. Google is the only general search engine with monopoly
power in the United States, and under U.S. Plaintiffs’ theories in this case, other non-monopolist search
engines would not violate Section 2 of the Sherman Act by entering into substantially similar contracts.
U.S. Plaintiffs make no contentions about any law or rule other than Section 2 of the Sherman Act.”

27 See, e.g., https://blog.mozilla.org/en/mozilla/promoting-choice-and-innovation-on-the-web/ (“Google
has been the Firefox global search default since 2004. Our agreement came up for renewal this year, and
we took this as an opportunity to review our competitive strategy and explore our options.... Under a new
five-year strategic partnership announced today, Yahoo Search will become the default search experience
for Firefox in the U.S.”); https://www.fastcompany.com/3001129/bing-now-default-search-engine-
amazons-kindle-fire-apple-next (““Amazon confirmed to Fast Company that Bing would come as the
default search engine on all new Kindle Fires, the flagship product Amazon is positioning against Apple’s
iPad and other Android tablets.... In addition to the millions of new Bing-equipped Kindle Fires Amazon
is likely to sell this holiday season, a number of Android-based smartphones have already replaced
Google with Bing, thanks to a partnership between Microsoft and Verizon.”)
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Interrog. No. 1. With fact discovery closed, Plaintiffs should no longer be permitted to delay
disclosing why these agreements are purportedly unlawful. Is it the fact that Google, rather than
another search service, is presently the “preset default general search engine” on the browsers in
question? Or do Plaintiffs contend that for some or all of the period referenced in Interrogatory
No. 10, contracting “to be the pre-set search default on the browser” is itself harmful to
competition in violation of the Sherman Act, irrespective of which search service is the default?
Plaintiffs offer no burden objection to responding to these appropriate contention
interrogatories, which should be answered in full now that fact discovery has closed.

B. U.S. Plaintiffs’ Position Statement
The Court should deny Google’s request for further supplementation regarding its Second
Set of Interrogatories to Plaintiffs, Interrogatories Nos. 8 and 10. Plaintiffs’ responses stand
complete to the two Interrogatories which request:
Interrogatory No. 8: For each agreement You identified in response to Interrogatory
No. 1 in Google’s First Set of Interrogatories, state whether You contend any other
search provider (e.g., Microsoft) could have lawfully entered into a substantially
similar agreement, or if it is Your contention that the agreement would have harmed
competition regardless of the search provider.
Interrogatory No. 10: State whether You Contend that, from 2005 to the present, any
search provider could lawfully contract with Apple, Mozilla, or other browser provider
to be the pre-set search default on the browser. If You contend that some, but not all,
search providers could lawfully do so, or that a search provider could lawfully do so
for some, but not all, of the time period, identify those limitations to Your response.
U.S. Plaintiffs originally objected to both Interrogatories as (1) vague, ambiguous,
impermissibly hypothetical, and unduly burdensome and (2) inconsistent with the Sherman Act.
U.S. Plaintiffs then answered Google’s interrogatories, responding that U.S. Plaintiffs make no

contentions about hypothetical agreements not involving Google and not at issue in this case.

U.S. Plaintiffs’ Objections and Responses to Defendant Google LLC’s Second Set of
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Interrogatories to Plaintiffs (May 6, 2022) at 12-15. This answer thus satisfied these
Interrogatories.

Following receipt of U.S. Plaintiffs’ May 6 responses and objections, the parties met and
conferred on May 20. The next business day—May 23—U.S. Plaintiffs sought clarification on
Interrogatory No. 10, asking if Google was “seeking only a ‘yes’ or ‘no’ answer to Interrogatory
No. 10” or it if was “seeking [a] narrative or further response to the posed hypothetical.” Google
never responded, and instead—to Plaintiffs’ surprise—informed Plaintiffs on June 10 of
Google’s intent to challenge both responses.

Despite Google’s unilateral disengagement from the meet-and-confer process, U.S.
Plaintiffs then sought to resolve this issue by amending both responses to add the following
language:

Subject to and without waiving the foregoing objections, U.S. Plaintiffs additionally

respond that certain exclusionary practices that can permissibly be engaged in by a non-

monopolist are forbidden to one with monopoly power or one with a dangerous
probability of acquiring monopoly power. The agreements identified in this

Interrogatory constitute such a practice. Google is the only general search engine with

monopoly power in the United States, and, under U.S. Plaintiffs’ theories in this case,

other non-monopolist search engines would not violate Section 2 of the Sherman Act
by entering into substantially similar contracts. U.S. Plaintiffs make no contentions
about any law or rule other than Section 2 of the Sherman Act.
US. Plaintiffs’ Second Supplemental Responses to Google’s Second Set of Interrogatories
(June 14, 2022).

U.S. Plaintiffs have thus answered queries beyond what is posed by Google’s
Interrogatories, directly stating for both Interrogatories that “under U.S. Plaintiffs’ theories in
this case, other non-monopolist search engines would not violate Section 2 of the Sherman

Act by entering into substantially similar contracts.” Google is not entitled to anything

further.
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To the extent Google demands that U.S. Plaintiffs respond to hypothetical questions
beyond what was asked in Interrogatories Nos. 8 and 10, Plaintiffs note that Google has sought
this before, recasting such a demand from its Interrogatory No. 5 from Google’s First Set of
Interrogatories. That Interrogatory called for a hypothetical identification of “any circumstances
from 2005 to the present under which Google could lawfully contract to be the default search
engine for a third-party browser, or to be the default or exclusive search engine preloaded for any
search access point on an iOS or Android device.” Defendant Google LLC’s First Set of
Interrogatories to Plaintiffs at § 5. In denying Google’s demand that Plaintiffs answer
inappropriate hypothetical interrogatories, the Court noted:

I guess I'm sympathetic to what the Department has said in response, which is that,

how are we supposed to answer a question about what might be legal in a hypothetical

world when it is just that, a hypothetical world, but much like Google’s negotiations
involving its partners, involve a number of variables and factors and ultimately asking
them to make some predictions about what the world would look like in this alternative
scenario.

Transcript of March 9, 2022 Status Conference, ECF No. 323 at 44:21-45:4.

Indeed, Courts regularly reject so-called “factual scenario” interrogatories calling for
parties to express their legal positions on hypotheticals. See, e.g., Martin v. Evans, 16-cv-11362-
PBS, 2018 U.S. Dist. LEXIS 233381, at *5 (D. Mass. Feb. 6, 2018) (citing Kendrick v. Sullivan,
125 F.R.D. 1, 3 (D.D.C. 1989)). To be sure, a party may ask for contentions relating to the
application of law to a fact, but Google’s interrogatories do not do that. Instead, they do the
opposite, asking U.S. Plaintiffs to assume factual circumstances not present in this case (or at

least not identified in the Interrogatory) and render an advisory agreement on those

circumstances.”® Old wine in new bottles is still vinegar. Interrogatories No. 8 and 10 indeed

28 “Requests made in interrogatories which give hypothetical factual situations present issues requiring
pure legal conclusions not rooted in the facts of the case are impermissible under Rule 33 of FRCP.”
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warrant no different treatment from Interrogatory No. 5 from Google’s First Set of
Interrogatories.

Moreover, answering Google’s additional, hypothetical requests would be incredibly
burdensome. In response to earlier discovery, U.S. Plaintiffs individually identified by Bates
number nearly 600 contracts contributing to Google’s anticompetitive scheme. Google does not
challenge the sufficiency of that response.?’ Google’s Interrogatory No. 8, however, demands—
for each such agreement—that U.S. Plaintiffs contend whether “any other” search provider (real
or imagined) could have entered into a “substantially similar” agreement, or if “each agreement”
would have harmed competition regardless of the search provider. A 600-part Interrogatory is
overly burdensome and Google’s attempt to evade the numeric limitations set forth in this
matter’s Amended Scheduling and Case Management Order is improper. See Am. Scheduling
and Case Management Order, ECF No. 108-1 at 4 11.

U.S. Plaintiffs’ responses already provide Google more than what was asked. Both
Interrogatories present a yes or no question: whether U.S. Plaintiffs made certain contentions.
U.S. Plaintiffs responded that they did not. U.S. Plaintiffs have now supplemented to inform
Google of the role its monopoly power plays in the agreements’ illegality, and that, under U.S.
Plaintiffs’ theories in this case, non-monopolist search providers would not violate Section 2 of

the Sherman Act by executing substantially similar contracts. U.S. Plaintiffs are at a loss as to

what other information they could provide, other than repeating the same answer 600 times, and

Priddy v. Health Care Serv. Corp., No. 14-cv-3360, 2016 U.S. Dist. LEXIS 147126, at *9 (C.D. IlI. Oct.
25, 2016) (citing Kendrick, 125 F.R.D. at 2-3).

2 U.S. Plaintiffs did so in response to Google’s Interrogatory No. 1 in its First Set of Interrogatories,
which requested U.S. Plaintiffs “[i]dentify by bates number each of the agreements You allege to have
harmed competition, what specific provision of each of the agreements harmed competition, and how it
has done so.”
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Google has provided no indication of what else it might want. This Court should again deny
Google’s request that U.S. Plaintiffs opine on hypotheticals.

C. Plaintiff States’ Position Statement

Google’s Second Set of Interrogatories were directed at Plaintiff States and U.S.
Plaintiffs. Interrogatory Nos. 8 and 10 seek information related to issues that overlap Plaintiffs’
allegations. As such, Plaintiff States coordinated with U.S. Plaintiffs on responding to
Interrogatory Nos. 8 and 10 and incorporated by reference their responses to these
interrogatories. As such, we agree with and incorporate by reference U.S. Plaintiffs’ position
statement in Section V.B above.

VI.  The Parties’ Joint Proposal and Disputes Regarding the Presentations
Requested by the Court

A. The Parties’ Joint Statement

During the February and May status conferences, the Court asked the Parties to provide a
joint proposal regarding presentations to be delivered to the Court before summary judgment
briefs are filed. Since then the Parties have reached agreement on some aspects of the
presentations to the Court. The Parties jointly propose an in-person, six-hour session that allots
three hours to each side. The Parties will endeavor to work together on a joint submission of a
glossary of terms, acronyms, and abbreviations to present to the Court. The Parties also agree
that the slide decks and joint submission should be simultaneously exchanged and submitted to
the Court 48 hours in advance of the presentation. Further, the Parties agree that the proceedings
before the Court will be transcribed, but the information, statements, slides, exhibits, and other
materials presented during these presentations will have no binding evidentiary effect in the

litigation. To this end, the Parties also agree that if a Party refrains from objecting to a statement
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contained in another Party’s oral presentation, slide deck, or other demonstrative, it should not be
deemed a waiver of the Party’s right to object to such statements later in the litigation.

The Parties have not reached agreement regarding (1) the scope of the presentations, (2)
when the presentations should take place, (3) whether Plaintiffs will be able to address the Court
after Google’s presentation, and (4) whether the courtroom should be opened or closed for the
presentations. The individual position statements regarding these disputed aspects of the
presentations follow below.

B. U.S. Plaintiffs’ and Plaintiffs States’ Position Statement

Following the Court’s instructions, Plaintiffs have put forth a proposal to educate the
Court on the terminology, facts, and specific issues in these actions before summary judgment
briefs are filed. Plaintiffs’ proposal differs from Google’s in four key ways: Plaintiffs’ proposal
(1) allows for the presentations to include, where appropriate, the relevant legal and economic
context; (2) schedules the presentations after the close of expert discovery, (3) permits Plaintiffs
to collectively reserve up to 30 minutes to respond to Google’s presentation, and (4) calls for the
presentations to be made in open court. Plaintiffs’ proposal should be adopted by the Court
because it maximizes efficiency, fairness, and trust in the judicial process.

First, the Court should not limit the facts that the parties may discuss during their
presentations. Both parties agree that these presentations should not be legal argument. However,
Google goes a step further and takes the position that the presentations should be devoid of any
legal discussion, precluding the parties from presenting the legal and economic context of certain
issues. Recognizing the need for context given the large range of issues in the case, Plaintiffs
propose that the presentations focus on the terminology, facts, and specific issues in these actions
as well as issues and underlying facts that are likely to figure prominently at summary judgment

and/or trial. In practice, Google’s approach would also introduce unnecessary complications to
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these presentations. For example, Google’s approach would invite objections to the scope of the
parties’ presentations as the parties seek to police the unnecessary lines that Google seeks to

draw. A more efficient approach is to allow the parties to use their best judgment about what to
present to the Court while agreeing that they should endeavor to avoid making legal arguments.

Second, the Court should schedule the presentations after the close of expert discovery
(Nov. 10, 2022) to provide a proper opportunity to prepare. Google proposes that the
presentations be made either in September or October, which would locate the presentations just
as the parties are preparing and taking expert depositions. Given the scope of expert discovery,
scheduling the presentations in September and October would be extremely burdensome. The
parties have together identified 15 experts so far; under the Amended Scheduling and Case
Management Order, the parties have a 45-day window (encompassing 32 business days) to
complete the 10-hour depositions of each of these experts. Scheduling the presentation during
this window would divert resources from expert discovery and risk the parties giving rushed and
less comprehensive presentations.

Third, the Court should allow Plaintiffs to reserve up to 30 minutes (collectively) to
address any factual discrepancies in Google’s presentation. Google objects to Plaintiffs providing
a reply arguing that such responses are only necessary in adversarial proceedings such as when
motions are heard. This misses the point. The Plaintiffs should have the opportunity to address
any omissions, bias and/or discrepancies in Google’s presentation. Google will, no doubt,
address the Plaintiffs’ presentation during its allotted three hours. For the sake of fairness, the
Court should allow Plaintiffs to do the same.

Fourth, the Court should hold that these presentations will be made in open court. There

“is a strong presumption in favor of public access to judicial proceedings.” EEOC v. National
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Children’s Center, Inc., 98 F.3d 1406, 1409 (D.C. Cir. 1996) (internal quotations and citations
omitted).>* “That presumption may be outweighed in certain cases by competing interests.”
MetLife, Inc. v. Fin. Stability Oversight Council, 865 F.3d 661, 665-66 (2017). However, the
burden is on the party seeking to overcome the presumption of openness to show that the interest
in limiting public access outweighs the presumption. See In re Cendant Corp., 260 F.3d 183, 194
(3d Cir. 2001) (“[T]he party seeking the closure of a hearing or the sealing of part of the judicial
record bears the burden of showing that the material is the kind of information that courts will
protect and that disclosure will work a clearly defined and serious injury to the party seeking
closure.” (internal quotations omitted)); see also New York v. Microsoft, No. CIV A 08-1233,
2002 WL 649385, at *2 (D.D.C. Mar. 28, 2002) (ordering courtroom closed for proceeding after
finding that disclosure of confidential information would result in “clearly defined and very
serious injury” to a non-party). In this District, courts apply a balancing approach to determine
whether the interest in secrecy outweighs the presumption of openness. See e.g., U.S. v Hubbard,
650 F.2d 293, 317-22 (D.C. Cir. 1980). “A seal may be maintained only if the district court, after
considering the relevant facts and circumstances of the particular case, and after weighing the
interests advanced by the parties in light of the public interest and the duty of the courts,
concludes that justice so requires.” MetLife, 865 F.3d at 665-66 (internal quotation marks and
citations omitted); see also Press-Enter. Co. v. Superior Court, 464 U.S. 501, 510 (1984) (“The
presumption of openness may be overcome only by an overriding interest based on findings that

closure is essential to preserve higher values and is narrowly tailored to serve that interest.”);

30 “Although much of the available case law on the subject of openness arises in the criminal context, the
presumption of openness applies in the civil context as well.” McConnell v. FEC, 251 F. Supp. 2d 919,
925 (D.D.C. 2003) (internal quotation and citations omitted).
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In re Cendant Corp., 260 F.3d at 194 (an order to seal judicial proceedings and records must
articulate “compelling countervailing interests” to be properly issued and valid).

Here, Google has not and cannot make the necessary showing to close the courtroom for
the presentations. To date, Google has only advanced vague arguments about potentially
sensitive material that may come up during the presentations. Plaintiffs believe that the
presentations will be sufficiently high-level as to not disclose any confidential business
information or trade secrets; if necessary, such information can be shared with the Court in a
manner that does not disclose it to the public.’! Moreover, this is an important law enforcement
proceeding that has garnered significant public interest and should be open to the public.

If Google makes the requisite showing that the disclosure of its presentation will require
the company to disclose confidential information or trade secrets and this Court finds that
Google’s privacy interest outweigh the public’s right to access this judicial proceeding, then
Plaintiffs respectfully submit that the Court should narrowly exclude that information from
public access. See McConnell v. FEC, 251 F. Supp. 2d 919, 925 (D.D.C. 2003) (“Hubbard . . .
recognized that ‘where both the public interest in access and the private interest in non-disclosure
are strong, partial or redacted disclosure [may] satisfy both interests.’”).

However, based on the record presented by Google to date, Plaintiffs respectfully request
that the Court deny Google’s request that these presentations be conducted in a closed court.

C. Google’s Position Statement

Following the last status conference, the parties exchanged proposals regarding the

tutorial presentation requested by the Court in recent months. See May 12, 2022 Hr’g Tr. 54:2-

31 For example, all presentation materials do not have to be shown on the screen viewable by the public,

and a key can be shared with the Court that correlates the identity of a customer to general labels used in
the presentation that allows the Court to follow along with all the relevant information available without
disclosing confidential information.
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25; Feb. 11,2022 Hr’g Tr. 57:1-58:10. Although the parties reached agreement on several
aspects of the presentation, four points of disagreement remain that Plaintiffs indicated they
would submit to the Court as part of this Joint Status Report. Accordingly, Google has set forth
below its position on these four points.
1. The Scope of the Presentation

Google understood that the Court wanted a presentation focused on pertinent factual
background—as opposed to legal contentions or theories of liability. Plaintiffs have not
identified for Google any particular topics that they may address through their presentation, but
in correspondence Plaintiffs have indicated that they may discuss “the key issues” as well as the
“underlying facts” that they believe “are likely to figure prominently at summary judgment
and/or trial,” June 3, 2022 Ltr. from K Dintzer at 1, and they have argued that “the significance
of the facts is informed by the legal and economic issues in these matters,” June 13, 2022 Ltr.
from K. Dintzer at 2. While the particular facts that the parties deem pertinent will of course be
informed by their views of the claims and defenses, Google proposes that the parties focus on
industry background facts, how the services involved in the case work, and similar factual
subjects that will provide the Court with helpful background and context for summary
judgment. In other words, the presentations would more closely resemble what in other contexts
has been labeled a “tech tutorial” or “science day.” To offer a specific example, the Court
mentioned at the last status conference that it would appreciate additional information regarding
“how the particular search engines operate” and who the parties “think the competitors
are.” May 12,2022 Hr’g Tr. 54:12-15. Google did not interpret that as a request to prepare a
presentation summarizing or expressly rebutting Plaintiffs’ assertions regarding the applicable

legal principles or the antitrust markets alleged in their Complaints; and Google would propose
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addressing the topics referenced by the Court from a factual perspective rather than delivering a
preview of legal arguments that may be presented at a summary judgment hearing or trial.

2. The Timing of the Presentation

Plaintiffs have proposed scheduling the presentation between November 14 and
November 30, 2022 because “the case would benefit from these presentations occurring after the
close of expert discovery.” June 13, 2022 Ltr. from K. Dintzer at 1. Contrary to Plaintiffs’
suggestion, there is no need to link the presentation to the close of expert discovery if it is
viewed as an opportunity to educate the Court on the pertinent factual background. And as a
practical matter, there are not many business days to choose from during the second half of
November given the Thanksgiving holiday. Although Google will of course be available at the
Court’s convenience, it believes that a date in September or early October would be well
positioned between the deadline for serving rebuttal expert reports (August 5, 2022) and the first
day on which parties may file dispositive motions without leave of Court (November 10, 2022).

3. The Allocation of Time Among the Parties

The parties have agreed that, subject to the Court’s availability, Plaintiffs will be
permitted to present for up to three hours, and then Google will be permitted to present for up to
three hours. The parties disagree, however, about whether Plaintiffs should be allowed to
reserve a portion of their three hours to respond to Google’s presentation. Consistent with its
position regarding the proper scope of the presentation, Google’s view is that there is no basis for
Plaintiffs to reserve time for rebuttal in a setting that is more akin to a tutorial than a motions
hearing.

4. Addressing Confidentiality Concerns

Finally, the parties disagree about how to address concerns relating to the disclosure of

commercially sensitive information that may warrant sealing. In Google’s view, the parties and
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the Court would benefit from a candid exchange that does not require the participants to choose
their words carefully or avoid divulging too many details for fear of describing information that
should not be disclosed publicly. The best way to accomplish that objective is through a
proceeding that is not open to the public, so that both parties and non-parties will have a
reasonable opportunity to identify any redactions that they contend are warranted before the
transcripts, demonstratives, and any recordings or other materials are placed on the public
docket.

Concerns about the disclosure of non-public information are particularly complicated
because of the significant discovery undertaken of Google as well as numerous third parties —
who can be expected to oppose public disclosure of confidential commercial or technical
information. So that the parties may tailor their presentations in the manner that they believe is
most informative for the Court, rather than having to withhold or sanitize certain information due
to confidentiality concerns, Google submits that the presentations should not in the first instance
be open to the public so that a redacted transcript can be prepared after the presentation and

made available to the public.
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