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United States v. Deposit Guaranty National Bank of Jackson, City Bank & Trust Co. and William B. Camp,
Comptroller of the Currency (Intervenor).

1970 Trade Cases 1[73,025. U.S. District Court, S.D. Mississippi, Jackson Division. Civil Action No. 4311.
Entered December 26, 1969. Case No. 2003 in the Antitrust Division of the Department of Justice.
Clayton Act

Merger—Banks—Acquisition of Competitor—Consent Decree.—A Mississippi bank was barred by a consent
decree from merging, consolidating or acquiring control over any commercial bank in the State of Mississippi for
a period of ten years, in settlement of a suit challenging a consummated merger.

For the plaintiff: Walker B. Comegys, Acting Asst. Atty. Gen., Baddia J. Rashid, Charles L. Whittinghill, John M.
Toohey, John W. Clark, Larry L, Yetter and Frank N. Bentkover, Attys., Dept. of Justice.

For the defendants: Butler, Snow, O'Mara, Stevens and Cannada, by Robert Cannada and George H. Butler, for
Deposit Guaranty Natl. Bank; Laub, Adams, Forman & Truly, by Brent Forman, for City Bank & Trust Co.
Final Judgment

RUSSELL, D. J.: Plaintiff, United States of America, having filed its complaint herein on May 28, 1968, seeking

to enjoin an alleged violation of Section 7 of the Clayton Act (15 U. S. C. Sec. 18); and defendants Deposit
Guaranty National Bank of Jackson and City Bank & Trust Company having filed their joint answer, as amended,
and the motion of the Comptroller of the Currency to intervene as a defendant in this case having been granted,
and the answer of said intervening defendant having been filed, and the plaintiff and defendant banks, by their
respective attorneys, having each consented to the making and entry of this Final Judgment;

Now Therefore, before any testimony has been taken and without trial or adjudication of any issue of law or fact
herein, and without any admission by any party with respect to any such issue and upon the consent of plaintiff
and defendant banks, the Court being advised and having considered the matter, it is hereby

Ordered, Adjudged and Decreed as follows:

[ Jurisdiction]

This Court has jurisdiction of the subject matter of this action and of the parties hereto. The complaint states
a claim upon which relief may be granted against Deposit Guaranty under Section 7 of the Act of Congress of
October 15, 1914 (15 U. S. C. § 18), as amended, commonly known as the Clayton Act.

[ Definitions]

As used in this Final Judgment, “Deposit Guaranty” means defendant Deposit Guaranty National Bank of
Jackson.

.
[ Applicability]
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The provisions of this Final Judgment shall be binding upon Deposit Guaranty and upon its officers, directors,
agents, servants, employees, successors and assigns, and upon all other persons in active concert, or
participation with any of them who shall have received actual notice of this Final Judgment by personal service or
otherwise.

Iv.

[ A cquiring Competitors]

Deposit Guaranty is enjoined and restrained for a period of ten (10) years from the date of entry of this Final
Judgment from acquiring control over or merging or consolidating with any commercial bank in the State of
Mississippi, other than defendant City Bank & Trust Company, unless permission is first obtained from the
Attorney General.

V.

[ Inspection and Compliance]

(A) For the purpose of determining or securing compliance with this Final Judgment, and subject to any legally
recognized privilege, duly authorized representatives of the Department of Justice shall, upon written request of
the Attorney General, or of the Assistant Attorney General in charge of the Antitrust Division, and on reasonable
notice to Deposit Guaranty at its principal office, be permitted:

(1) Access, during office hours of Deposit Guaranty, to all books, ledgers, accounts, correspondence,
memoranda and other records and documents in the possession or under the control of Deposit Guaranty
relating to any matters contained in this Final Judgment; and

(2) Subject to the reasonable convenience of Deposit Guaranty and without restraint or interference from it,
to interview officers or employees of Deposit Guaranty, who may have counsel present, regarding any such
matters. '

(B) Deposit Guaranty, upon such written request, shall submit such reports in writing to the Department of
Justice with respect to any matters contained in this Final Judgment as may, from time to time, be requested.
No information obtained by the means provided in this Section V shall be divulged by any representative of
the Department of Justice to any person other than a duly authorized representative of the executive branch of
plaintiff except in the course of proceedings to which the United States of America is a party for the purpose of
securing compliance with this Final Judgment or as otherwise required by law.

'/

[ Jurisdiction]

Jurisdiction is retained by this Court for the purpose of enabling any party to this Final Judgment to apply

to this Court at any time for such further orders and directions as may be necessary or appropriate for the
construction or carrying out of this Final Judgment, the modification of any provision thereof, for the enforcement
of compliance herewith;, and for the punishment of violations hereof.

vil.

[ Statutory Stay]

Upon entry of this Final Judgment, the statutory stay provided in Public Law 89-356, 80 Stat. 7 (12 U. S. C
§ 1828(c) as amended) is dissolved and lifted, and the case is dismissed as to defendant City Bank & Trust
Company. ‘
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United States v. Deposit Guaranty National Bank of Jackson and City Bank & Trust Co.

1974-1 Trade Cases {75,002. U.S. District Court, S.D. Mississippi, Jackson Division. Civil Action No. 4311.
Dated March 21, 1974. Case No. 2003, Antitrust Division, Department of Justice. 373 FSupp 1230

Clayton Act

Acquisitions—Consent Decree Bank Merger Ban—Foothold Acquisition—Applicability of Merger
Guidelines.—The largest bank in the state of Mississippi, prohibited by consent decree from acquiring any
bank in the state without the approval of the Department of Justice, was allowed to make a foothold acquisition
opposed by the government. All parties agreed, despite the literal language to the contrary, that the decree's
merger ban contained a built-in exception permitting the acquisition of a small or foothold bank. The Department
of Justice's guidelines for mergers involving potential entrants, relied upon by the government to show that the
proposed acquisition was not a foothold transaction, were not applicable, since the evidence showed that the
acquiring bank, in view of its never having gone de novo into a new area and its desire to keep its relations

with other banks on a corresponding basis, was not a potential entrant. Additionally, the guidelines cited by the
government were inapplicable because there were not as many as eight banks in the market area, nor was the
merging bank a rapidly growing one. Furthermore, and added bank, de novo, would have added to the degree
of concentration in the market. But even if the potential entrant guidelines had been applicable, the acquisition
would have been proper under the guidelines for failing companies. The foothold status of the merging bank
was shown by evidence that the bank had slipped to a poor third among the five banks in the market, that it had
the slowest growth rate, that the bank was not a full service bank, and that it had acute management personnel
problems. Moreover, expert testimony was offered to show that the bank was a foothold acquisition, as well as

a small bank, using criteria of competitive aggressiveness, size, market power, rate of growth, and future rate of
growth if no changes were made.

Special Industry Laws—Bank Mergers—Acquisitions Ban in Consent Decree—Usurpation of Power from
the Comptroller General.—A motion to vacate a consent decree containing a ban on bank acquisitions without
the approval of the Justice Department on the ground that it was void as a usurpation of authority” delegated

by the Congress to the Comptroller of the Currency was denied, since a foothold acquisition, opposed by the
Justice Department, was approved by the court under the terms of the decree. Although the court was inclined to
agree with the contention, which was supported by both the acquiring bank and the Comptroller, its disposition of
the case did not require it to rule on the issue.

Interpreting consent decree 1970 Trade Cases { 73.025.
For plaintiff: Baddia J. Rashid, John M. Toohey, Walter W. Dosh and John W. Clark.
For defendants: Philip L. Roache, Jr. and L. Amold Pyle.
For intervenor: Charles H. McEnemey, Jr., Comptroller of the Currency.

Opinion of the Court

RusskeLL, D. J.: Following a proposed merger of Deposit Guaranty National Bank, Jackson, Mississippi, and
City Bank and Trust Company, Natchez, Mississippi, and following approval of the merger by The Comptroller
of the Currency, the Antitrust Division of the Department of Justice filed the above styled action against both
banks under Section 7 of the Clayton Act, 15 U. S. C. #15, alleging that the merger was anti-competitive.
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After discovery and lengthy negotiations leading toward a settlement, the government agreed to the merger
conditioned upon Deposit Guaranty's consent to an injunction that it would not merge or consolidate with any
commercial bank in the State of Mississippi for a period of ten years except with the approval of the Attorney
General of the United States. A Final Judgment, containing the terms of the injunction in Paragraph IV was
entered herein on December 26, 1969.

[ Proposed Acquisition]

During this last year Deposit Guaranty proposed a merger with Leflore Bank and Trust Co. {Leflore Bank), a
commercial bank in Greenwood, Mississippi. The Attorney General has refused to approve the merger, and
Deposit Guaranty, on December 20, 1973, filed its motion to set aside the consent judgment of December 26,
1969, on the grounds that it is void and constitutes a misrepresentation and fraud on the Court. The Comptroller
of the Currency has intervened under his statutory right to do so (12 U. S. C. #1828(c)(7)(D)), also contending
that Paragraph IV of the consent judgment is void in that it operates to transfer power to the Attorney General
to regulate bank mergers in direct derogation of the authority granted by Congress to the Comptroller of the
Currency through the Bank Merger Act of 1966, 12 U. S. C. #1828(c).

The government has responded denying that the judgment is void and averring that the judgment was consented
to after full and careful negotiation; that the Attorney General has acted within the scope of the judgment, in
denying Deposit Guaranty's application to acquire Leflore Bank; that the Court properly exercised its broad
authority to provide effective relief in an antitrust case; and that the judgment is not in conflict with Congressional
intent as expressed in the antitrust laws and the Bank Merger Act of 1966.

At a hearing on the motion, the parties offered documentary evidence and live testimony, and briefs have been
filed.

By way of background in this litigation, the Court notes that immediately prior to the filing of the original suit
herein, the Department of Justice, Antitrust Division, filed a similar antitrust action against First National Bank
(FNB) of Jackson, Mississippi, and the Bank of Greenwood, being Cause No. 4310 on the docket of this Court,
the actions being similar in that the acquiring banks were and are the two largest banks in Mississippi, and,

at the time of the proposed mergers, City Bank & Trust Co., Natchez, Mississippi, subject of the merger with
Deposit Guaranty, and Bank of Greenwood, Greenwood, Mississippi, subject of the merger with FNB, were
both claimed by the government to be dominant banks in their respective market areas. The Comptroller of the
Currency, who had approved both mergers, intervened in both cases. Following a week's trial in Cause No.
4310, Judge Walter L. Nixon, Jr., the presiding Judge, issued a lengthy opinion, U. S. A. v. First National Bank
of Jackson, ct al [ 1969 TRADE CASES { 72.851], 301 F, Supp. 1161, in which he reviewed the economic and
banking history of the State of Mississippi, Leflore County, and the City of Greenwood, Greenwood being the
county seat of Leflore County, and, upon the evidence before him, found that the merger of FNB and the Bank
of Greenwood, even though a dominant bank, not only had no anti-competitive effect in the relevant geographic
area, Leflore County, but actually would have the effect of stimulating competition; further, he found that even

if the merger were anti-competitive, the convenience and needs of the community clearly outweighed any anti-
competitive effects. Following Judge Nixon's decision, which was not appealed, the Final Judgment was entered
in this case.

[ Merger Ban]

After a brief recitation in the judgment that it was being taken without trial and without adjudication of any issue of
law or fact, and without admission by any party with respect to the issues, and upon the consent of plaintiff and
the defendant banks, Paragraph IV provided as follows:

“Deposit Guaranty is enjoined and restrained for a period of ten (10) years from the date of entry of this Final
Judgment from acquiring control ovér or merging or consolidating with any commercial bank in the State of
Mississippi, other than defendant City Bank & Trust Company, unless permission is first obtained from the
Attorney General.”

[ “Foothold” Acquisition]
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Deposit Guaranty now contends that it would never have agreed to the injunction except upon the assurances
of plaintiff's attorneys in the antitrust division of the Department of Justice that the above language would

not be a bar to a merger with a small or “foothold” bank. Deposit Guaranty asserts that Leflore Bank is such

a bank, and that the Attomey General's refusal to permit Deposit Guaranty to merge with the Leflore Bank

is a misrepresentation and fraud committed against Deposit Guaranty and on the Court and warrants the
setting aside of the judgment. Deposit Guaranty relies on the affidavits of two of its officers who participated in
seftlement negotiations and the statement of plaintiff's counsel in open Court prior to the entry of the judgment.

W. P. McMullan, Jr., president and chief operating officer of Deposit Guaranty Corporation, parent of Deposit
Guaranty, and vice-chairman of the board of directors of Deposit Guaranty, stated that he was president of
Deposit Guaranty at the time of the settlement negotiations, which occurred after the decision was rendered in
U. S. A. v. First National Bank of Jackson [ 1969 TRADE CASES 1] 72,851], reported at 301 F. Supp. 1161. He
attended meetings with representatives of the Department of Justice in an attempt to settle the action herein.
He stated that Richard W. McLaren, Assistant Attorney General, Antitrust Division of the Department of Justice,
represented to him that the final judgment, eventually entered, would not be used by the Department of Justice
to prevent Deposit Guaranty from merging or acquiring a small bank, or a so-called foothold bank in the State
of Mississippi. He stated that representations were made to him that the Department of Justice would have no
objection to Deposit Guaranty's de novo entry into any area in the state where allowed by state law. Mc-Mullen
stated that it was a crucial condition to the bank's agreement to enter into a consent judgment that the bank be
able to acquire small banks and foothold banks and that he would not have been willing for Deposit Guaranty
to enter into the judgment, nor would he have agreed to its entry if said judgment would prevent acquisition of
or merger with small banks and foothold banks. It was his opinion as a banker in Mississippi for 23 years that
Leflore Bank is not only a small bank but a foothold acquisition.

John P. Maloney, chairman of the executive committee and executive vice-president of Deposit Guaranty
Corporation, and general counsel for Deposit Guaranty, made a similar affidavit. At the time of the negotiations
he was senior vice-persident and attorney of Deposit Guaranty and participated in the efforts to settle the case.
He stated that it was his unalterable position that Deposit Guaranty would not be completely foreclosed from
acquiring or merging with commercial banks. An understanding was reached that any final judgment agreed
upon would not prevent Deposit Guaranty from acquiring or merging with small banks providing they were not
the leading bank in the city or area. He stated that he otherwise would not have agreed to the final judgment.
He further stated that from his 20 years' experience in the banking industry it is his opinion that Leflore Bank is a
small bank and also a foothold bank.

[ Justice Departments Statements)

Prior to the entry of the Final Judgment, this Court held a hearing on last minute efforts by the City of Natchez
and Britton & Kuntz, a commercial bank in the City of Natchez, to block the merger between Deposit Guaranty

and the City Bank & Trust Company of Natchez. ' The Comptroller, intervenor, on the advent of the proposed
settlement, had withdrawn from the case, but re-entered as an intervenor to join plaintiff and Deposit Guaranty
in resisting the aforesaid motions. During the proceedings which resulted in the denial of the motion to intervene
filed by Britton & Kuntz, and in the subsequent entry of the Final Judgment, Mr. Donald |. Baker, speaking on
behalf of the Antitrust Division of the Department of Justice, first gave his reasons for resisting the motion of
Britton and Kuntz, and then made the following statement:

“Let me just briefly outline what the basis of the government's enforcement effort is in this field, because

it bears directly on the decision to settle this case, the decision | would submit based on sound exercise

of discretion. The decision to settle antitrust cases is based on at least three factors: first, the probability
of success at trial. It is obviously the matter of both theory and evidence. Secondly, the amount of
government resources required to try the case and probably to appeal from an adverse decision. Thirdly,
the adequacy of the relief, particularly the adequacy of relief as compared with what the government might
obtain at trial.
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As | am sure Your Honor is aware, the Bank Merger Act of 1966, which governs in this area has two
distinct elements, and | think one of our problems here today is that two are getting rolled together. First of
all is the Section 7 competitive standard. Does the merger substantially lessen competition in any line of
commerce in any section of the country.

Secondly, if it does, if it arises to the dignity of being an anti-competitive merger, is that adverse effect on
competition clearly out-weighed, in the public interest by the tendency of the merger to serve convenience
and need of the community. It is very important to remember that you never, reach the convenience and
needs question until you have answered the basic question on competitive effect.

The defendant's enforcement efforts in the bank merger field have from the beginning focused primarily on
local markets. That is because the Supreme Court emphasized in “Philadelphia National Bank” banking

is primarily a local service business as far as any frust is concerned. Most of the department's bank
merger suits have challenged horizontal acquisitions of direct competitors in local banking markets. In
addition, the department has brought a few recent cases challenging so-called market extension mergers
by leading banks or leading local competitors.

The defendants [sic] enforcement efforts against market extension mergers reflect a turnabout merger
trend that have made objection to state-wide dominance by systematic acquisition of the leading banks in
local markets. The State of Oregon is a classic example. The long trend of acquisition, most before 1960,
made it possible for two dominant banks, roughly equal size, to acquire control of more than 85% of all the
bank deposits in the whole state.

Similarly in North Carolina a trend of market extension acquisitions has enabled the five largest banks to
acquire control of approximately 70% of all deposits in the state. This represents an increase of 30% in
the twelve years since 1957. Such a trend of acquisitions enables the statewide leaders to become the
dominant influence in most, if not all, local banking markets.

Accordingly, the Department of Justice has filed several recent cases to enjoin state-wide leaders from
acquiring banks with leading local market positions.

This is one such case and the United States against First National Bank of Jackson was another.

These cases have generally rested on the theory that the acquiring bank would be eliminated as a
potential entry into the market of the acquired bank and that the acquired bank's leading local market
position would be entrenched by the merger.

The cases follow closely the types of rules announced by the Supreme Court in Procter & Gamble and
U. S. A. against El Paso. So far, however, the Department of Justice has not yet secured a victory on this
theory in the banking field.

Not to say we won't but the issues are close and difficult.

This case and a companion case, in Greenwood were filed on the theory that the complaint makes clear
that there was a threat in Mississippi to leading banks, Deposit Guaranty and First National Bank of
Jackson, acquiring a very substantial dominance of banking in Mississippi. In these two acquisitions in
Greenwood and Natchez, and the earlier acquisitions by both leading banks in Greenwood we saw a
threat of state-wide dominance.

The proposed consent decree enables us to deal with a situation. It has a basic provision of a ten year
injunction, which prevents future acquisitions of commercial banks in Mississippi by defending Deposit
Guaranty without the prior approval of the United States.

This we believe is sufficient because the trend of acquisitions in Mississippi has not gone so far as in
many other states. The two largest banks in Mississippi now accounting for approximately 25% of all
deposits in the state | believe would require roughly 27% after the two cases. Even the five largest banks
in Mississippi account for less than one-third of such deposits.
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The ten year injunction provides for effective relief because it offers us protection against this trend. It
deals with the trend at a relatively early stage. We intend to use the decree to prevent defendant Deposit
Guaranty from entering new markets by buying leading or substantial local banks.

We would not prevent Deposit from entering de novo or through small acquisitions, so-called foothold
acquisitions. But the acquisition of leading or substantial banks is out. We simply would intend to cover the
kind of acquisitions made here, made in Greenville and in Greenwood.

The decree, of course, does not affect the activities of the other large bank, First National Bank of
Jackson, but | can assure you. Your Honor, that First National's acquisitions will be subject to careful
scrutiny.

We believe that such action, together with this decree, will be sufficient to prevent the two banks from
acquiring overwhelming dominance of Mississippi banking.

This, we submit, is the effective relief.”
Counsel representing the Comptroller of the Currency, in speaking to the Britton & Koontz motion, said:

“The only thing | would like to emphasize is the fact that the Britton & Koontz Bank comes here really as

a private party seeking protection from competition as opposed to a party coming basically in on public
interest. The only public interest Britton & Koontz could possibly claim is a public claim of stockholders,
which is a limited group. Coming as a private party, they cannot intervene in suits which are instituted

by the United States in the public interest. This has been held in U. S. v. Jellek, 95 F. Supp. 165, and
supported in the Sam Fowlkes case, 366 U. S. 883. The basic reason is that because there are different
policy considerations that the public interest, when you consider the public interest and when you consider
the position of the private parties. Britton & Koontz has its recourse at law if it wishes to take advantage

of it. It can file a private suit and proceed with the matter. There is one comment that counsel for Britton

& Koontz made that | would like to point out. Counsel stated that Britton & Koontz felt it would be pushed
out, out of the area, by this merger. Yet, if you look at the history of Mississippi where some of the mergers
have occurred not one bank has ever been pushed out of the area. In fact, every bank that has remained
has gained and profited by the mergers of First National and Deposit Guaranty as these banks have
stimulated business and competition in the area and have caused the banks to remain and obtain part of
that business. So they have actually gained.

No one has been pushed out by any merger, so without so showing as to this point | think this point is not
well taken.

[ think that is all | really have to say, Your Honor, except to make a comment that the Comptroller of the
Currency did not sign the decree because it is not necessary for him to sign it. This matter was taken up at
the time the stipulation was filed. We are not a party to any decree. We are intervenors in a public interest
by matter of right by statute. Congress suggested that the Comptroller intervene in these cases to present
to the Court banking considerations by the experts in the field and that is why we are here, so there is no
need for us to sign any decree. It makes no sense for us to sign any decree. That is all | have to say.”

Counsel for Deposit Guaranty also opposed the motion to intervene.

It is the statement of Baker, as well as the affidavits of McMullan and Maloney, that Deposit Guaranty relies
on for its contention that Paragraph IV was not intended to be as broad as it reads, but was agreed to on the
representations that the Attorney General would except from its terms the acquisition of a small or foothold bank.

[ Merger Guidelines]

The response of the Department of Justice to this contention is that it has represented at all times that it does
not intend to exercise its discretion to deny Deposit Guaranty mergers with foothold banks, and it still intends
to honor those representations. Its answer is simply that the Leflore Bank is not a foothold acquisition under
published Department of Justice standards as reflected in the Department's Merger Guidelines, published May
30, 1968, a date the Court notes followed the filing of this suit by two days. A copy of these guidelines has
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been fumished the Court. Their stated purpose is to acquaint the business community, the legal profession

and other interested groups and individuals with the standards currently being applied by the Department of
Justice in determining whether to challenge corporate acquisitions and mergers under Section 7 of the Clayton
Act. “The responsibilities of the Department of Justice under Section 7 are those of an enforcement agency,

and these guidelines are announced solely as a statement of current Department policy, subject to change at
any time without prior notice, for whatever assistance such statement may be in enabling interested persons

to anticipate in a general way Department enforcement action under Section 7.” Under paragraph 2, it is stated
that “the primary role of Section 7 enforcement is to preserve and promote market structures conducive to
competition. Market structure is the focus of the Department's merger policy chiefly because the conduct

of the individual firms in a market tends to be controlled by the structure of that market ... Accordingly, the
Department's enforcement activity under Section 7 is directed primarily toward the identification and prevention
of those mergers which alter market structure in ways likely now or eventually to encourage or permit non-
competitive conduct.” The guidelines add: “In certain exceptional circumstances, however, the structural factors
used in these guidelines will not alone be conclusive, and the Department's enforcement activity will necessarily
be based on a more complex and inclusive evaluation.” The guidelines, as adopted, treat three kinds of mergers,
horizontal, vertical, and conglomerate, noting that a market extension merger, i. e., one involving two firms selling
the same product, but in different geographic markets, is classified as a conglomerate merger. Paragraphs

17, 18, 19, 20 and 21 pertain to conglomerate mergers. Paragraph 18 describes mergers involving a potential
entrant; paragraph 19 describes mergers creating a danger of reciprocal buying; paragraph 20 describes
mergers which entrench market power and, in dealing with the conglomerate field as a whole, states that it is one
in which the Department considers it necessary to carry on a continuous analysis of the ways in which mergers
may have significant anti-competitive consequences beyond those covered by these guidelines; and, finally,
paragraph 21 providing that the standards set forth in paragraph 9, “ Failing Company,” are normally applied,
except that in marginal cases involving the application of paragraph 18(a) (iii) and (iv), the Department may
deem it inappropriate to sue under Section 7 even though the acquired firm is not “failing” in the strict sense.

[ Guideline Violation]

Plaintiff contends that the proposed merger violates paragraph 18(a)(iii) and 18(a) (iv) of the Merger Guidelines.
Paragraph 18 is as follows:

“18. Mergers Involving Potential Entrants.

(a) Since potential competition (i. e., the threat of entry, either through internal expansion or through
acquisition and expansion of a small firm, by firms not already or only marginally in the market) may often
be the most significant competitive limitation on the exercise of market power by leading firms, as well as
the most likely source of additional actual competition, the Department will ordinarily challenge any merger
between one of the most likely entrants into the market and:

(i) any firm with approximately 25% or more of the market;

(i) one of the two largest firms in a market in which the shares of the two largest firms amount to
approximately 50% or more;

(iii) one of the four largest firms in a market in which the shares of the eight largest firms amount to
approximately 75% or more, provided the merging firm's share of the market amounts to approximately
10% or more; or

(iv). one of the eight largest firms in a market in which the shares of these firms amount to approximately
75% or more, provided either (A) the merging firm's share of the market is not insubstantial and there are
no more than one or two likely entrants into the market, or (B) the merging firm is a rapidly growing firm.

In determining whether a firm is one of the most likely potential entrants into a market, the Department
accords primary significance to the firm's capability of entering on a competitively significant scale relative
to the capability of other firms (i. e., the technological and financial resources available to it) and to the
firm's economic incentive to enter (evidenced by, for example, the general attractiveness of the market
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in terms of risk and profit; or any special relationship of the firm to the market; or the firm's manifested
interest in entry; or the natural expansion pattern of the firm; or the like).

(b) The Department will also ordinarily challenge a merger between an existing competitor in a market and
a likely entrant, undertaken for the purpose of preventing the competitive “disturbance” or “disruption” that
such entry might create.

(c) Unless there are exceptional circumstances, the Department will not accept as a justification for

a merger inconsistent with the standards of this paragraph 18 the claim that the merger will produce
economies, because, among other reasons, the (d) Department believes that equivalent economies
can be normally achieved either through internal expansion or through a small firm acquisition or other
acquisition not inconsistent with the standards herein.”

[ Existence of Small Banks]

Plaintiff, in further contending that Leflore Bank is not a foothold acquisition, introduced as an exhibit at the
hearing a copy of the government's brief in Cause No. 4310, U. S. A. v. First National Bank of Jackson, et al.,
supra, reflecting that the Department of Justice in that case took the position that (1) there are no foothold banks
in Leflore County, and that (2) any commercial bank merger following that of First National Bank with the Bank
of Greenwood would be anti-competitive. The Court has reviewed this brief and disputes the assertion under

(1) above. In the brief the government referred to the market area as Leflore County, describing it as highly
concentrated with only five competitors. The Bank of Greenwood, the acquired firm, was listed as the dominant
bank with 45% of the deposits and 50% of the loans, and was further characterized as holding more than 21/3
times the market share of the next largest bank, and that it was the most aggressive bank in the market area.
The brief referred to the three largest banks in the market, including the Bank of Greenwood, as controlling 80%
of the deposits and 81% of the loans. The brief did not identify the position of the banks behind the Bank of
Greenwood. Elsewhere in its brief, the government said that benefits could also be achieved by a merger of FNB
with one of the smaller banks in Leflore County. The brief otherwise makes no reference to the banks in Leflore
County other than to refer to them, excluding the Bank of Greenwood, as “smaller” banks. As to (2) above, the
brief does say that approval of the merger might result in the acquisition of another bank in Leflore County by
FNB's principal rival, Deposit Guaranty, and should such be the case, it would further reduce the restraining
influence of potential entrants. Other than agreeing that this statement appears in the brief, the Court foregoes
any comment on this conclusion, as it goes to the merits of the instant case, had it been tried, or if it may yet be
tried.

[ Market Strength]

In considering whether the proposed merger of Deposit Guaranty with Leflore Bank is proscribed by the
guidelines it is necessary to know the relative strength of the five banks in Leflore County, the accepted market
area. Four of these banks are in the City of Greenwood. The fifth bank is the Itta Bena branch of the Grenada
Bank, the Itta Bena branch being only 11 miles from Greenwood. The Grenada Bank has deposits of roughly
$100,000,000.00, far greater than any of the.four Greenwood banks. The dollar amount of deposits for the
Greenwood banks for the year end of 1965 and 1972 are listed below together with the percentage of the
market, as shown by deposits, for year end of 1965 and 1972, and the percentage growth for the seven year
period from December 1965 to December 1972:

AMOUNT AMOUNT

BANK OF DE- OF DE- % OF
POSITS POSITS % OF POSITS GROWTH
12/65 12172 1965-1972 12/65-12/72
{in millions)

First National Bank of Greenwood 2,572 12,924 8.0 17.1 402.5

Bank of Commerce ........ccovneerneee 8,492 15,076 18.6 20.0 77.5

Bank of Greenwood (merged

with FNB-1969) .....ccceevenrevsrvaniracas 23,524 32,500 49.0 43.1 38.2
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Leflore Bank & Trust Co. .......... 11,188 14,918 24.4 19.8 33.3
Market shares of all five banks in Leflore County are as follows:
TOTAL DE-
BANK POSITS 12/72 MARKET SHARE
(in millions)
First Nat1 Bank (Bank of Greenwood branch) .................... 32,500 40.1%
Bank Of COMMEITE ....c..eeeererreierreeeerrieesseenesssseressssersessansncsss 15,076 18.6
Leflore Bank & TTUSL ..ccveeeveeeceemeereverereneernersesersesssnssesanees 14,918 "18.4
First National Bank of Greenwoed ...........cceeeeeeeevrenreessenennes 12,924 15.9
Grenada Bank (ltta Bena Branch) .....ccccoeviimcnecieenrenennen. 5,671 7.0
$81,089 100.0%

[ Non-applicability of Guidelines]

Apparently, the Department of Justice in applying the formula set out in paragraph 18(a)(iii) considered the
Deposit Guaranty as the most likely entrant into the market. It then considered Leflore Bank as one of the four
largest firms in a market in which the shares of all five banks equalled 100%,; with Leflore's share equalling 18.4,
and therefore objected to its merger with Deposit Guaranty. There are two things wrong with this application. To
begin with there are not as many as eight hrms (banks; in Leflore County, and Deposit Guaranty is not the most
likely entrant into the market, about which more will be said later.

Paragraph 18(a) (iv) clearly does not apply because, again, Deposit Guaranty is not the most likely entrant, and
Leflore Bank is not a rapidly growing firm. Nor do the Merger Guidelines offer a definition of “foothold” as such.
Paragraph 18(c) apparently does not condemn a merger with a small firm. Having found that the guide lines
relied on by the government are not apropos, this Court does consider the evidence offered by Deposit Guaranty
as to its status as a de novo entrant, and as to the status of the Leflore Bank in its area. To begin with, as found
by Judge Nixon, in U. S. v. First National Bank of Jackson and as the government concedes herein, commercial
banking in Leflore County has a high degree of concentration. Although population in the City of Greenwood
has slowly increased in recent years, the county-wide population has decreased. Five banks presently saturate
the county. Deposit Guaranty has made it abundantly clear that it has not been and is not a potential entrant
into the commercial banking market of Leflore County by way of a de novo entrance. Deposit Guaranty is the

. largest bank in Mississippi, with its major banking facilities in the state capitol, Jackson, a little less than 100
miles from Greenwood. Along with FNB, its closest competitor on a statewide level, the two banks have 25
percent of statewide deposits. As indicated in the Baker statement, quoted above, the acquisition by FNB of the
Bank of Greenwood and the proposed acquisition by Deposit Guaranty of the Leflore Bank would add at most
2%. In its formal proposal, necessarily a comprehensive document, and a copy of which is in evidence, Deposit
Guaranty shows the number of banks in Leflore County, the decreasing population, and the fact that Deposit
Guaranty has never historically gone de novo into a new area. Of the 182 commercial banks in Mississippi,
Deposit Guaranty has correspondent, business with 177 of them, and desires to keep these relations on a
corresponding basis, which de novo entrances would impair. Its judgment is that it is not economically feasible
to enter the area de novo, and further, as a sixth bank, its deposits would necessarily have to come from the
other five. As said by Judge Nixon in U. S. v. First National Bank of Jackson: “The geographic market extension
merger does not alter the number of competitors that are in the relevant market ... and the same number of
banking alternatives exist after the merger as before.” it follows that the degree of concentration would normally
remain unchanged, whereas an added bank, de novo, would add to the degree of concentration. It also follows
that if the Leflore Bank, next to the smallest bank in Greenwood, continues to lose position, the trend will be
away from concentration.

[ Growth Rate]

The president of Leflore Bank, W. C. Neill, and four members of the board of directors, testified at the hearing.
The board members were in accord that early in its history Leflore Bank was the second largest bank in
Greenwood. It has slipped to a poor third, and threatens to be overtaken by the fourth largest bank, First National
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Bank of Greenwood, which was organized in 1965, and which has had, during the interim, an exceptional growth
of 402.5 percent over its initial deposits of $2,572,000.00, whereas Leflore Bank, since 1965, has experienced

a growth of only 33.3 percent, the least of any of the banks in Greenwood. The directors said that Leflore Bank
has long out grown its facilities, and should have been remodeled at least fifteen years ago. It is not a full
service bank and, with a capital structure of only $1,500,000.00, has a limited loan capacity of $225,000.00.
The senior officers are old and ill. The bank has no training facilities, and has been unabile to find personnel to
take over the operation of the bank at salaries it can afford to pay. Mr. Neill, the major stockholder, as well as
president, confirmed that he is 79 years old, and has had serious and disabling surgery. P. L. Webb, the vice-
president, is 69 years of age and has had recent heart surgery. The next man in line is 55 years old, and is not
qualified to head the bank. Leflore Bank has no one presently in training for top management. According to
Neill, any successful banker in Greenwood must be familiar with agriculture, the primary business of the county.
He has tried, unsuccessfully, to find replacements for himself and others, saying his bank cannot afford the
salaries aggressive bank personnel today can demand. Neill said that, after his surgery, he approached Deposit
Guaranty on a proposed merger as the only way he knew to save his bank, and that, without a merger, Leflore
Bank is stagnant.

[ Expert Testimony]

Deposit Guaranty also offered the testimony of Dr. Kenneth W. Hollman, a member of the Department of
Economics, University of Mississippi, tendered as an expert in banking. He received his doctorate in economics
and teaches courses in money and banking. He has made studies and written articles on commercial banking
in Mississippi and has knowledge of the relative size of banking in Mississippi. He acknowledged that he was
employed by Deposit Guaranty to examine Leflore Bank to determine if it was a small bank or a “foothold”
acquisition. He visited the bank, studied its reports and structure, and studied extant literature on foothold
acquisitions. He admitted a scarcity of definitions of “foothold” as applied to banking, saying that it is a fairly
new concept. But, from his own knowledge, studies and his investigation, it was his opinion that Leflore Bank

is a small bank as well as a foothold bank. He determined its size on the basis of services offered and the

fact that its deposits are under $15,000,000.00, itself indicative of smallness. Deposit Guaranty's proposed
merger application contains vivid documentation of how agricuitural farms in Leflore County have diminished

in number, while growing in size, requiring the utilization of large mechanical equipment, such as tractors and
cotton pickers, the latter costing as much as $28,000.00 per unit. Dr. Hollman's testimony was that agricuitural
lending institutions have grown competitively in Leflore County, because the largest customer of a small bank
cannot get sufficient lending. He pointed to the fact that FNB's merger with the Bank of Greenwoad is the only
source of large commercial loans, increasingly in demand, the alternatives being agricultural lending institutions
and out-of-state banks. The Court judicially notes that Mississippi is a capital deficit state.

[ Expert's Foothold Criteria)

As to Leflore Bank's status as a foothold acquisition, Dr. Hollman used five criteria, posed in question form: (1)
Is the bank an aggressive competitor? His answer was no because it has recently lost its second position and

is threatened with a further loss of position; the bank needs new management and a new building; its credit
loans declined in the last year from 56%.to 51%; and its likelihood of reversing its present trend is not probable.
(2). What is Leflore Bank's size amongst the banks in its area? His answer was that Leflore Bank is third in

size of the four banks in Greenwood, and much smaller than most banks in surrounding counties. (3). Does
Leflore Bank have market power over other banks? The answer — no, it is the least competitive. (4). What

is its rate of growth? His answer was that the First National Bank of Greenwood chartered in 1965, started

out small and at the end of 1973 had garnered 15.9 percent of the market, while Leflore Bank, at the end of
1973, had declined to 18.4 percent of the market. (5). What is the best estimate of the future rate of growth if

no changes are made? His answer was that the future of Leflore Bank is discouraging. When First National
Bank of Greenwood surpasses Leflore Bank, its position will not necessarily stabilize for it has a real succession
problem and inadequate facilities. Dr. Hollman felt that no one criteria was determinative, but that all five must be
considered. By his answers to the above questions, it was his opinion that Leflore Bank is a foothold acquisition,
as well as a small bank.

©2018 CCH Incorporated and its affiliates and licensors. All rights reserved.
Subject to Terms & Conditions: http://researchhelp.cch.com/License_Agreement.htm
9

A-12



Case 1:77-cv-00107-CWR-LRA Document 3-1 Filed 05/20/19 Page 14 of 20

[ Validity of Judgment]

As to the motion to vacate the judgment urged by both Deposit Guaranty and the Comptroller of the Currency on
the grounds that the judgment is void as a usurpation of authority delegated by the Congress to the Comptroller,
the Court is inclined to agree. At the hearing in this case prior to the entering of the consent judgment, this issue
was not thought of or explored by any of the parties nor by the Court. According to the Department of Justice's
brief herein, some four other antitrust cases filed by the Department of Justice against banks have since been
concluded by consent judgments without the issue having been raised. Except for the following comment, the
Court does not find it necessary to reach this issue in its disposition of the motion. In the oft cited case of U. S.

v. Philadelphia National Bank, et al [ 1963 TRADE CASES § 70,812], 374 U. S. 321, Justice Harlan, in a dissent,
criticized the majority court for finding that banks were subject to antitrust suits under the Clayton Act, in view of
what Justice Harlan considered the Congressional intent in the Bank Merger Act of 1960. He said: “For 10 years
—everyone—the department responsible for antitrust law enforcement, the banking industry, the Congress, and
the bar—proceeded on the assumption that the 1950 amendment of the Clayton Act did not affect bank mergers.
This assumption provided a major impetus to the enactment of remedial legislation, and Congress, when it finally
settled on what it thought was the solution to the problem at hand, emphatically rejected the remedy now brought
to life by the Court.” Justice Harlan foresaw that the holding of the majority of the Court that banks are subject to
Section 7 of the Clayton Act would “in large measure serve to frustrate the objectives of the Bank Merger Act, ..."
In a reluctant concurrence in a later decision in U. S. v. Third National Bank [ 1968 TRADE CASES ] 72,372], 380
U. S. 171, Justice Harlan continued to disagree in the banking field, with the “numbers game” test for determining
Clayton Act violations which was adopted in U. S. v. Philadelphia National Bank, supra.

This Court's concern is that by the artifice of a consent judgment providing injunctive relief for a fixed period of
time, the Department of Justice forecloses the right of a bank to apply for a merger within said period, which

in turn dispossesses the Comptroller of his right to approve such a merger under the procedural safeguards

of the Bank Merger Act, despite the fact that the Act includes the right to the Attorney General to object to the
merger on antitrust grounds. The Court is not impressed with the obvious disagreement between two agencies
of the same government, on matters of policy. However, the Court finds it unnecessary to rest a decision on this
feature of the motion, i.e., the theory of one agency usurpation of the delegated authority of another agency.

This Court finds that all the parties hereto agree that the Consent Judgment, notwithstanding its literal language
to the contrary, contains a built in exception which does permit Deposit Guaranty to merge within the proscribed
period with a small or foothold bank. The Court further finds that the particular Merger Guidelines relied on by
the Department of Justice are not applicable to the proposed merger herein, and even, if paragraph 18(a) (iii)
and (iv) are applicable, the merger would still be permissible under paragraph 21. The Court finds that, under the
circumstances of this case, based on the evidence before the Court, Leflore Bank & Trust Company is a foothold
acquisition, clearing the way for Deposit Guaranty to proceed with its application to merge before the Comptroller
of the Currency pursuant to the Bank Merger Act of 1966.

An appropriate order or orders may be submitted with costs of court taxed to the government.

[ Footnotes |

1 The City of Natchez withdrew its motion, and the hearing proceeded on the motion of Britton & Kuntz.
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UNITED STATES v. SMITH’S BAKERY, INC.
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Trade Regulation Reporter - Trade Cases (1932 - 1992), United States v.
Smith's Bakery, Inc., Smith's Bakery, and Colonial Baking Co. of Gulfport.,
U.S. District Court, S.D. Mississippi, 1978-2 Trade Cases 162,217, (Jun. 7,
1978)

Click to open document in a browser
United States v. Smith's Bakery, Inc., Smith's Bakery, and Colonial Baking Co. of Gulfport.

1978-2 Trade Cases {[62,217. U.S. District Court, S.D. Mississippi, Southern Division, Civil No. §77-0107,
Entered June 7, 1978, (Competitive impact statement and other matters filed with settlement: 43 Federal
Register 10736).

Case No. 2573, Antitrust Division, Department of Justice.
Sherman Act

Price Fixing: Bid Rigging: Allocation of Markets: Production Restrictions: Exchange of Information:
Bakery Products: Consent Decree.— Three commercial bakeries were barred by a consent decree from fixing
prices, rigging bids, restricting production, and allocating markets in connection with the sale of bakery products.
The defendants were enjoined from soliciting, inducing, or coercing any other person to adopt or adhere to

any price fixing, bid rigging, production restricting, or market allocation activities. Exchanges of information
among the bakeries and others regarding prices or bid quotations were prohibited for a period of 10 years.

The defendants were not barred from entering into a bona fide purchase, from communicating information in
the course of those transactions, or from exchanging price information that had already been released and
circulated.

For plaintiff: John H. Shenefield, Asst. Atty. Gen., William E. Swope, Charles F. B. McAleer, Donald A. Kinkaid,
Gary Flack, Justin M. Nicholson, and Nicholas A. Lotito, Attys., Dept. of Justice. For defendants: Edwin J.
Curran, Jr., of Vickers, Riis, Murray & Curran, Mobile, Ala., D. L. Middlebrook, of Levin, Warfield, Middlebrook,
Mabie, Rosenbloum & Magie, P. A., Pensacola, Fla., Lawrence J. Franck, of Butler, Snow, O'Mara, Stevens

& Cannada, Jackson, Miss., for Smith's Bakery, Inc. and Smith's Bakery; Fredrick R. Tulley, of Taylor, Porter,
Brooks & Phillips, Baton Rogue, La., Vardaman S. Cox, of Cox & Dunn, Ltd., Jackson, Miss., for Colonial Baking
Co. of Gulfport.

Final Judgment

Nixon, D. J.: Plaintiff, United States of America, having filed its complaint herein on March 21, 1977, and the
plaintiff and the defendants, by their respective attorneys, having consented to the entry of this Final Judgment
without trial or adjudication of any issue or fact or law herein and without admission by any party with respect to
any such issue and without this Final Judgment constituting any evidence or admission by any party with respect
to any such issue;

Now, Therefore, without adjudication of any issue of fact or law herein and upon consent of the parties hereto, it
is hereby,

Ordered, Adjudged and Decreed as follows:
As To Count One
1

[ Jurisdiction]
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This court has jurisdiction over the subject matter herein and the parties hereto. Count One of the complaint
states a claim against the defendants upon which relief may be granted under Section | of the Sherman Act, 15
U.S.C. §1.

[ Definitions)

As used in this Final Judgment:

(A) “Bakery products” shall include, but not be limited to, items such as white sliced bread, whole wheat and
other varieties of bread, rolls, buns, specialty items, cake, sweet rolls and other confectionaries;

(B) “Discount” means any percentage or other reduction from the regular or list prices charged by any of the
defendants;

(C) “Person” means any individual, partnership, firm, association, corporation or other business or legal entity;
and

(D) “Control” means at least a 50 percent direct or indirect ownership interest in the controlled person by the
controlling person.
n
[ Applicability]

The provisions of this Final Judgment are applicable to each defendant herein and to each of such defendant's
officers, directors, agents, employees, subsidiaries, successors and assigns, and to all other persons in active
concert or participation with any of them who shall have received actual notice of this Final Judgment by
personal service or otherwise.

v
[ Price Fixing; Market Allocation]

Each defendant is enjoined and restrained from directly or indirectly entering into, adhering to, maintaining or
furthering any contract, agreement, understanding, plan, program, combination or conspiracy with any other
person engaged in the production and sale of bakery products to:

(1) Fix, determine, maintain or stabilize prices for the sale of bakery products;

(2) Fix, determine, maintain, stabilize or adhere to specific or uniform discounts for the sale of bakery products or
to limit, reduce, remove or eliminate such discounts;

Submit noncompetitive, collusive or rigged bids or quotations or not to submit any bid or quotation for the sale of
bakery products;

(4) Fix, determine, maintain, stabilize, limit or reduce the production or sale of bakery products;
(5) Allocate geographical territories or customers or both.

v
[ Coercion]

Each defendant is enjoined and restrained from directly or indirectly soliciting, inducing or coercing any other
person enengaged in the production and sale of bakery products to:
(1) Adopt or adhere to uniform or specific prices for the sale of bakery products;

(2) Adopt or adhere to uniform or specific discounts for the sale of bakery products or to limit, reduce, remove or
eliminate such discounts; .
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(3) Refrain from bidding or submitting any price quotation for the sale of bakery products, or to submit a bid or
price quotation at a uniform or specific price;

(4) Limit or reduce the production or sale of bakery products;
(5) Allocate geographical territories, or customers or both.

vi
[ Price Information]

For a period of ten (10) years from the date of entry of this Final Judgment, each defendant is enjoined and
restrained from directly communicating to any other person engaged in the production and sale of bakery
products information concerning:

(1) Future prices at which, or terms or conditions upon which, bakery products will be sold or offered for sale by
said defendant; :

(2) Consideration by said defendant of charges or revisions in the prices at which, or the terms or conditions
upon which, said defendant sells or offers to sell bakery products;

(3) Whether any bid or price quotation will be submitted by said defendant to any person.
VIl
[ Bona Fide Transactions]

(A) Nothing in this Final Judgment shall prohibit any defendant from:

(1) entering into or carrying out a bona fide purchase or sale transaction involving such defendant and any other
person engaged in the production and sale of bakery products, when such person is either purchasing bakery

_products on his own behalf or acting as a purchasing agent or group buying representative on behalf of any third
person; or :

(2) communicating information to another person engaged in the production and sale of bakery products in the
course of, and related to, negotiating for, entering into, or carrying out a transaction as described in Section
VIKAX(1).

(B) Nothing in Sections V or VI hereof shall prohibit the transmission, without additional comment or explanation,
to another person engaged in the production and sale of bakery products, upon the request of said person, of
such defendant's bakery products price list, or any change therein, regularly issued in the course of business,
which price list, or said change, had been previously released and circulated to the trade generally.

Vil
[ Applicability of Injunctions]

The injunctions contained in this Final Judgment shall not apply to relations solely between a defendant and
a parent or subsidiary of, or corporation under common control with, such defendant or between the officers,
directors, agents and employees thereof.

IX
[ Notice]

Each defendant is ordered and directed to:

(A) Furnish within ninety (90) days after the date of entry of this Final Judgment a copy thereof to each of
its officers and directors, and to each of its agents and employees having sales, supervisory and/or pricing
responsibility for bakery products;
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(B) Furnish a copy of this Final Judgment to each successor to those officers, directors, agents and employees
described in subsection (A) of this Section IX, within thirty (30) days after each such successor is employed by or
becomes affiliated with the defendant.

(C) File with this Court and serve upon the plaintiff within one hundred twenty (120) days from the date of entry
of this Final Judgment, an affidavit as to the fact and manner of its compliance with subsection (A) of this Section
IX.

X
[ Inspections]

(A) For the purpose of determining or securing compliance with this Final Judgment, any duly authorized
representative of the Department of Justice shall, upon written request of the Attorney General or the Assistant
Attorney General in charge of the Antitrust Division, and on reasonable notice to any Defendant made to its
principal office, be permitted, subject to any legally recognized privilege:

(1) Access during the office hours of such defendant to inspect and copy all books, ledgers, accounts,

correspondence, memoranda, and other records and documents in the possession or under the control of such
defendant, who may have counsel present, relating to any matter contained in this Final Judgment; and

(2) Subject to the reasonable convenience of such defendant and without restraint or interference from it, to
interview officers, directors, agents, partners or employees of such defendant, who may have counsel present,
regarding any such matter.

(B) A defendant, upon the written request of the Attorney General or the Assistant Attorney General in charge
of the Antitrust Division, shall submit such reports in writing, under oath if requested, with respect to any of the
matters contained in this Final Judgment as may from time to time be requested.

No information or documents obtained by the means provided in this Section X shall be divulged by any
representative of the Department of Justice to any person other than a duly authorized representative of the
Executive Branch of the United States, except in the course of legal proceedings to which the United States is a
party, or for the purpose of securing compliance with this Final Judgment, or as otherwise required by law.

If at any time information or documents are furnished by a defendant to plaintiff, such defendant represents and
identifies in writing the material in any such information or documents which is of a type described in Rule 26(c)
(7) of the Federal Rules of Civil Procedure, and said defendant marks each pertinent page of such material,
“Subject to claim of protection under the Federal Rules of Civil Procedure”, then 10 days notice shall be given
by plaintiff to such defendant prior to divulging such material in any legal proceeding (other than a Grand Jury
proceeding) to which the defendant is not a party.

As To Count Two
[ Dismissal of Clayton Act Damages]
By agreement of all parties, It Is Ordered that Count Il be, and hereby is Dismissed.
As To Count Three
I
[ False Claims Act Damages]

This Court has jurisdiction over the subject matter herein and the parties hereto. Count Three of the complaint
states a claim against the defendants, Smith's Bakery, a Mississippi corporation, and Colonial Baking Company
of Gulfport, a Delaware corporation, upon which relief may be granted under the False Claims Act, 31 U. S. C.
Sections 231-233. The case against Smith's Bakery, Inc., a Florida corporation, under said False Claims Act is
hereby Dismissed.
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]
[ Damages and Penalties]

By agreement of Plaintiff, Defendant Smith's Bakery, a Mississippi corporation, and Defendant Colonial Baking
Company of Gulfport, a Delaware corporation, judgment shall be and hereby is entered against defendants,
Smith's Bakery, a Mississippi corporation, and Colonial Baking Company of Gulfport, a Delaware corporation,

in the amount of $300,000 each in full settlement of all alleged monetary claims in Plaintiff's complaint. Of

this amount, $170,000.00 shall be deemed damages with respect to alleged overcharges on sales by said
Defendants to United States Governmental Installations, and $130,000.00 shall be deemed forfeitures and
penalties. For The Recovery Of These Amounts Let Execution Issue, provided, however, that Smith's Bakery, a
Mississippi corporation, is to be accorded the privilege of paying said judgment against it as hereinafter set forth.

1]
[ Terms of Payment]
Defendant, Smith's Bakery, a Mississippi corporation, has the option of paying the judgment rendered against it

under Count Three of the Complaint in five equal installments, provided, however, as follows:

(a) At least 20 percent of the judgment under Count Three must be paid within thirty (30) days of the entry of

this Final Judgment. The remaining principal balance of the judgment shall be payable in four equal annual
installments, the first of which shall be payable one year from the date of this judgment and one on the same day
of each succeeding year thereafter for the next three years.

(b) The unpaid balance of said judgment against Smith's Bakery, a Mississippi corporation, under Count Three
after thirty (30) days from the date of entry hereof shall bear interest at the rate of 7 percent per annum.

(c) Smith's Bakery, Inc., a Florida corporation, by separate instrument will guarantee the balance of said
judgment due by Smith's Bakery, a Mississippi corporation, to plaintiff.

(d) Smith's Bakery may at any time prepay without penalty.

(e) Should Smith's Bakery default on the payment of any installment of principal or interest as agreed, then the
entire remaining balance of the judgment against it, together with accrued interest thereon, shall immediately
become due and payable, For The Recovery Of Which Let Execution Issue.

As To All Counts
1
[ Retention of Jurisdiction]

Jurisdiction is retained for the purpose of enabling any of the parties to this Final Judgment to apply to this Court
at any time for such further orders and directions as may be necessary or appropriate for the construction or
carrying out of this Final Judgment or for the modification of any of the provisions herein and for the enforcement
of compliance herewith and the punishment of the violation of any of the provisions contained herein.

Il
[ Costs]
The cost of this proceeding shall be taxed against the defendants.
n
[ Public Interest]

The entry of this Final Judgment is in the public interest.
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