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'HEARINGS ON S. 782 AND . 1088

' THURSDAY, MARCH 15, 1973

U.S. SENaTE
SUBCOMMITTEE ON ANTITRUST AND MONOPOLY
‘oF THE COMMITTEE ON THE J UDICIARY,
A o ' Washington, D.C.
'+ 'The subeommittee met at 10 a.m., in room 2228, Dirksen Office
“Building, Senator John Tunney presiding. _ v _
..~ Present: Senators John Tunney, Strom Thurmond, Hiram Fong,
- Edward Guriey, anid Roman Hruska. ’
». Alse present: Peter N. Chumbris, chief minority counsel; Charles
. E. Bangert, general counsel; Meldon Levine, legislative assistant to
- Senator Tunney ; Thomas Farrar, legislative assistant to Senator Gur-
. pey; Charles Kern, assistant counsel; Patricia Bario, editorial direc-
. tar, and Janice Williamns, clerk. ‘
. Senator TunnEY. The hearings of the subcommittee on Antitrust
“and Monopoly will come to order. _ : .
. - Today we are holding hearings on legislation S. 782, introduced
. by Senator Gurney and myself, and S. 1088, introduced by Senator -
 Mansfield for Senator Bayh. _ ' v
. - The Nation’s antitrust laws no longer sufficiently protect the public
-against abuses by giant corporations. The laws were last amended in
" 1955—almost two decades ago. Since then, the corporations have
grown in power and influence through mergers, and their inner deal- -
ingsywith the Government agencies that supposedly regulate them
remain behind closed doors. ‘ : . S
-Senator Gurney and I have introduced S. 782—the Antitrust Pro-
cedures and Penalties Act—to throw open those doors and give the
public information about and a voice in the mergers and other actions
- that so directly affect the quality and the cost of what we buy. '
. Specifically, our le%ll_slation will bring the consent decree process
into the full light of day and will increase penalties for oﬂ‘enge.rs. It
will make our courts an independent force rather than a rubber stamp
in reviewing consent decrees, and it will assure that the courtroom
_rather than the backroom becomes the final arbitér in antitrust
enforcement. : - _
-" 8. 782 has three basic provisions. First, it focuses on the process by
which antitrust suits are seftled and consent judgments entered by
providing specific standards and procedures to assure that the deci-
sion to settle and. the settlement itself are in fact in the public inter-
est. The Government is required to file and Publish any proposed
- consent decree and a “public impact statement” at least. 60 days prior
to its effective date. The Government must comment upon any writ-
ten comments submitted while the decree is pending, and the court,

(1)
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before entering the proposed decree must determine that it is in the
‘public interest. Moreover, each defendant in the still-pending antj-
trust suit is required to file a record of its lobbying activities (other
than by its counsel of record) relative to the proposed consent decree,

A second basic provision increases the criminal penalties for violg.
tions of the antitrust statutes from $50,000 to $500,000 for corpora-
tions and $100,000 for any other persons. .

-The third basic provision revises the Expediting Act in an effort
to improve the process of appellate review of antitrust cases. It au-
thorizes the United States to appeal from the denial of a preliminary
injunction at the trial court level.

.CURRENT PRACTICE

A civil antitrust case is brought by the United States in order to
preserve competition in the marketplace.. A very high percentage of
these cases are settled, thus being concluded in the form of a consent
~ decree. The decree itself usually emerges from a series of private,:in-
formal negotiations between lawyers representing the Antitrust Divi-
sion of the Department of Justice and the attorneys representing the
defendant. Pursuant to the Code of Federal Regulations (28 CFR
sec. 50.1) the public has a 30-day period to comment to the Depart-
ment of Justice on a proposed decree. However, the decision to-modify
the decree on the basis of public comments received is entirely up-to
the Department. As a recent Law Review article stated : ' -

These views are presented to the Antitrust Division, not the court considering:
the decree. Consequently, an “affected person’s” interests may only be reflected:
in the consent decree if the Antitrust Division chooses to do so.

The only other avenue of approach for an “affected person,” not a party to the
suit is by intervention under Rule 24 of the Federal Rules of Civil Procedure.
Federal courts have been more than reluctant to permit intervention in the:
framing or modification of consent decrees. (Flynn, “Consent Decrees in Anti::
t(rll;)set8 )E;xforcement; Some Thoughts and Proposals,” 53 Ia. L. Rev, 983, 100!

Thus, in Federal antitrust litigation, the general rule is that it isthe
United States “which must alone speak for the public interest.” Buck-
é(zye Coal & Railway Co. v. Hocking Railway Co., 269 U.S. 42, 49

1925). , ' a

Most recently, in the ITT-Hartford merger case, the Supreme Court.
denied standing to Reuben Robertson and Ralph Nader to intervene
to set aside the consent decree. U.8. v. ITT Corp. and Hartford Fire
Insurance Company, — F. Supp. —, Civ. Action No. 13320, 41 L.W:
2129 (D.C. Conn., Sept. 6, 1972), afi’d sub. nom. Nader v. U.S.—U.S.
— (Feb. 20, 1973), 41 L.W. 3447. While our legislation would not pro-
vide such intervention as a matter of right, it would help insure that
meaningful comment would be provided. .

I believe that interested persons should not be denied a meaningful:
voice in the content of consent decree solutions. The participation O_f;i
public representatives, many of whom are affected by such settlementsy
1s absolutely essential. ,

PROPOSED REVISIONS TO CONSENT DECREE PROCESS

The decree provisions in S. 782 can be broken down into four majof
parts. First, the bill would require that any consent decree be filed with
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the court at least 60 days prior to entry of judgment, published and
furnished. upon request to any. person who wishes a copy of its terms.
The 60-day time period can be-shortened for extraordinary circum-
stances. Current practice, as I mentioned earlier, provides the publi¢
‘with a 30-day comment period and it would appear that, given the
. complexities of some antitrust litigation, 60 days would facilitate
public. 'study and comment and. would hardly be a burdensome
';’;‘?z%econd, 8. 782 requires that the‘Government file, also"60 days in
advance, a public itnpact statement setting forth siz items of informa-
“tion with-regard to the proposed decree. The items.are spelled out in
“section 2(b) of S. 782 and are relatively self-explanatory. I am certain
that we shall explore these in the hearings. In sum, they do not require
considerably more information than the complaint; answer and ¢onsent’
. decree. themselves would provide and, therefore, would not be burden-
-some requirements. They shoild help rationalize the consent.decree
. procedure, making it more predictable and understandable—and help-
1ng.the public to understand better the actual effect and impact of the
decree. We have also required that the United States receive and
“respond to written comments with.regard to the public impact state-
- ment. If criticisms are offered, the Government should have the oppor-
‘funity to respond. If a response is difficult the comment might well
‘have pointed.up an area in.which the decree could be improved.
_+-In providing this mechanism which permits meaningful public com-
-ment, we have fashioned.our proposed public impact statement upon
-ih6 already existing environmental impact statement. There have been
-a. number of judicial decisions under the National Environmental
Policy Act which have discussed the importance of such environmental
impact statements in apprising the public of environmental considera-
tions in proposed actions. At least one of these judicial pronounce-
-ments suggests benefits that have been reaped by those impact state-
ments which would also be realized by that which we suggest in S. 782.
"In Calvert ClUiffs’” Coordinating Committee, Inc, v United States

‘Atomic Energy Commission, 449 F. 2d 1109, 1114 (D.C. Cir. 1971),

" the court stated that: S o
- The apparent purpose of the “detailed statement” is to aid in the agencies’
-.own decisionmaking process and to advise.otber interested agencies and the public
 of the environmental consequences of planned federal action * * *. Moreover,
- by compelling a formal “detailed statement” and a description of alternatives,
- NEPA provides evidence that the mandated decisionmaking process has in fact -
taken place and, most importantly, allows those removed from the initial process
to evaluate and balance the factors on their own. _ - e
~The third major requirement is set forth in section 2(d), in which
the bill would require- the court to make two determinations with
regard to the leglslatiqn—.—determmatlons thq.t f;aken together would
- ‘warrant the clear conclusion that the decree is in the public interest. -
- Alternatives to the specific language of this section have been proposed
. by a number of sources and I hope the hearings on the legislation will
explore them.carefully. However, the concept that the trial court
judge ought to be independently involved in making the determination
that the proposed decree is in the public interest must be preserved.
- The purpose of section 2(d) is to insure that the court shall exercise its
.. Independent judgment in antitrust consent decrees—and not merely
act as a rubberstamp upon out-of-court settlements.



The need for this type of a mechanism has bzen suggested by sey:
eral commentators. In a recent comment in the Catholic University
Law Review, the point was made as follows: :

As a general rule, consent decrees are accepted and signed by the court as
& matter of purely formal routine. If the court, after a brief presentation by
defendant’s counsel and the Antitrust division attorneys, is satisfied that the
parties are in agreement, the requested order is entered with only eursory ex-
amination. Ordinarily, no record is made of the proceedings. ¥indings of facts or
eonclusions of Jaw are not made, nor are they required. The Justice Department
need not prepare a written statement of facts upon which the government bases
its case, nor declare what it expects to acecomplish through the decree. Similarly,
the court is not required to render a written opinion. This is so notwithstangding
the fact: (1) the final order is treated as a final judgment; (2) the terms of
the consent decree may become the standard for an entire industry; and (3)
traditional competitors of the defendant are denied the right to intervene and
object to the entry of the decree and, therefore, may be adversely affected in
‘their business operations. (Comment, “Consent Decrees and the Judicial Fune
tion,” 20 Cath., U. L. Rev. 312, 316 (1970).) .

Thus, “* * * the court is presented with a negetiated ‘contract’ with
little or no understanding of its background, content, or consequences,
and mechanically performs the rite of stamping the contract with the
approval of the judiciary.” Flynn, op. cit. at-990. Further, there is
“** * g strong danger * * * that continued rubberstamp approval of
consent decrees by the courts will result in the complete abdication of
the contemplated judicial function in favor of an administrative pro-
cedure in which there are no rules to safeguard the interests of th
public.” Comment, Cath. U. L. Rev., op. cit. at 326. N
" Our proposed change in S. 782 would help assure the public and the
antitrust participants that the court will, in fact, serve as another
factor to safeguard the public interest.

The next section, 2(e), supplements 2(d). It offers certain proce-
dures which might help the court to make that determination—the de-
termination that the decree is, in fact, in the public interest. S. 782
does not spell out any area of new judicial authority, however, and it is
conceivable that this subcommittee might conclude that section 2(e)
or some aspects thereof should be revised. I will be interested in the
views of the witnesses on this subject. .

The fourth major provision in the consent decree legislation requir
each defendant in the still-pending antitrust suit to file with the court
a description of all communications its representatives have had with
representatives of the Federal Government, other than discussions
between counsel of record and Government representatives. I believe
that this concept is a sound one. By requiring a listing of discussions
between Government representatives and the defendant, corporate
defendants will at least think twice before deciding to request inter-
cession by members of either the executive or legislative branch. Here,
too, the basic theory is simple: public disclosure is the best guarantee
of a sound decision on the merits.

We have, as I believe is clear, attempted to improve and maintain
the current consent decree procedures. We do not wish to weaken or
eliminate them. We believe—we are convinced—that the disclosure
th;lt.t we seek will benefit the Government, the economy, and the public
at large. '



_ INCREASE IN CRIMINAL PENALTIES

‘An increase in the maximum criminal penalties in the Sherman
Antitrust Act (15 U.S.C. secs. 1-3) from $50,000 to $500,000. for cor-
porations and $100,000 for other persons is long overdue. The criminal
sanctions of the Sherman Act are designed to deter illegal conduct
and practices which prevent effective competition. Because of the
‘small amount of the present fine for criminal violations of that act,
it no longer represents a real deterrent to antitrust violations. Increas-
ing the fine would help to insure that it will not be in the violator’s
financial interest to pay the penalty and continue the forbidden

~ ' practice.

The maximum penalties prescribed in the bill are but a realistic
reflection of the modern-day marketplace, and, in my opinion, would
impose a penalty to fit the gravity of the offense. As to the murmur-
ing that this increase would be a death knell to small business, two
points must be remembered. First, the penalty is a ceiling and not a
floor. Second, discretion is provided to the Department of Justice in
~ recommending the amount of the fine, and to the courts in imposing it.

They will consider, as they do now, such factors as the means and
circumstances .of the defendant, the practice involved, the duration
of the violation, the degree of culpability, and the effect on the econ-
omy. Therefore, a statutory increase of the maximum fines would not
place an undue hardship upon small business enterprises. o
- It has been argued that the maximum fine need not be increased
when even now it is seldom-imposed. Yet, corporations have grown
dramatically in size and in power, and, for those corporate giants
who must at times be deterred from and punished for illegal conduct,
" the current maximum fine is wholly inadequate. o
. .As recently as 1 month ago, Chairman of the Federal Reserve

Board ‘Arthur Burns stated that we need to take the inflation fight
‘more seriously. He then cited the need for heavier antitrust fines and
. penalties as a top priority.. - . _ L

In a letter of September 1969, Attorney General John Mitchell
. urged prompt enactment of this important méasure. In the hearings
of March 1970, there was near unanimity in the support of the same
-penalty increases as provided in the bill before us today. =~
~ Only a combination of heavier fines and their effective use will deter
~ antitrust violators in the future. ‘ . v

REVISIONS TO THE EXPEDITING ACT

Provisions of S. 782 to revise the Expediting Act must be debated
thoroughly. T have supported these provisions because I believe the
. debate must be held now. _ U , :
" At present, appeals from district court decisions must be made di-
" rectly to the Supreme Conrt. Many feel that direct appeals provide
inadequate fact review, and they are unnecessary and inappropriate in
the great majority of cases. Civil antitrust appeals also place a great
burden on the Supreme Court. Under section 4 of S. 782, direct appeal
is eliminated in most cases. The intermediate court, the courts of ap-
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which had been in existence only 12 years when the Expediting

Is Y
pea® . enacted are now fully established as the normal channel of

Act was

als. . - "
ap%;hﬂe I see considerable merits to this position, two of its assump-
. tions must be examined: (1) Is the Supreme Court, in fact, overbur-
dened t0 such an extent that such legislation is necessary? (2) Will
the change 1 forums g\-ctually faqllltate anti-trust enforcement? I
ghall address those questions to the witnesses. o
Gection B (a) of S. 782 would amend the Expediting Act to provide
interlocutory appeal to the appellate courts. It has been held, most re-
cently i the Supreme Court in 7de- Water O Co. v. United States
~ 7 U.s. (1972), that there can be no interlocutory review
ander the Sherman Act of orders in actions brought by the Govern-
ment for relief. Such review is also barred in Government antitrust
cases by section 2 of the Expediting Act. Because orders of a pre-
Jininary oF interlocutory nature may not be revised unti] completion
of the case; enforcement efforts are often delayed. The proposed revi-
sion of the Expediting Act in the bill would solve this antitrust en-
gorcement problem and remove any confusion and uncertainty of such

a Situatlon- . . . ] .
Finally, I would like to raise one additional point with regard to the

pill as a whole. . . :
do believe that its contents will vastly improve antitrust enforce-
especially in the consent decree area. But it is true that the .
P rovisions it the bill are most necessary in so-called “important” cases.
“Further of the arguments raised in opposition to the consent decree
rovistons of the legislation, that argument which causes one the most
cern is the suggestion that these provisions could burden the Anti-
{rusb Division and divert resources from other enforcement tasks.

I believe that argument has been exaggerated and that, especially
with 8 careful markup of this bill, such concerns will be minimized. .
Neverthelesg, to alleviate some of those concerns, I wonder. if it
might be advisable to introduce a trigger in the bill so that its pro- -

yisions—or at least its consent decree provisions—would be applicable
only it important cases. I do not know how we would define an im-
portant case, but perhaps some definition could be devised which
would facilitate effective application of this lJaw. I will ask the wit-
nesses for their views on this matter as well. .
1 will also be interested in the views of the witnesses on S. 1088, )
introduced by Senitor Birch Bayh, which also would revise consent
decree procedures. ‘ '
‘A section-by-section analysis of S. 782 and a copy of the statement
made when Senator Gurney and I introduced this legislation in the
god Congress, as S. 4014, are submitted for the record. :
1 am Jooking forward to hearing the views of the witnesses on'this
Jegislations which I believe will improve greatly our Nation’s anti- -
trast enforcement effort, :
Gepator Gurney? :
Genator GURNEY. It is a pleasure to welcome these distinguished .
witnesses to these hearings today on S, 782, the bill introduced by
Qenator Tunney and myself, on the Antitrust Procedures and Penal-

ties Act.

mellt)
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T am sure their testimony will be of great assistance to the subcom-
"mittee ‘as we consider this legislation.

~ The consent decree is an important and useful tool in the enforce-
~ment of our antitrust laws. The Antitrust Procedures and Penalties
" Act, by amending the existing antitrust laws to make more informa-
~tion available to the courts and to the public about proposed consent
- decree settlements of antitrust cases, promises to shape the consent
;;decree into & more important and more effective device.

" This, in turn, should enhance the very free enterprlse business gys-
'tem which the antitrust laws themselves are designed to protect.
- " The importance of consent decrees is difficult to understate. The
_vast bulk of antitrust judgments entered annually are implemented by

~-these decrees.

Consider, for example, the following statistics regarding the use of
- consent judgments. During the years from 1955 to 1967, 81 percent of
- all antitrust judgments were represented by consent decrees. -
- 'The annual percentage of antitrust judgments represented by con-
“sent decrees during the period 1955 to 1972 are represented by the fol-
‘ Jowing table. T won’t bother to go through these. -
~ [The document follows:]

) Percent Percent
"19.55 SRR . : . 91 1964 i _l 88
1956 - _ 91 1965 , ‘ 5
1957 : 88 1966 . ____ ... —— - 80
- 1958 . - . 88 1967 53
.- 1859 82 1968 . - 66
‘1960 : 100 1969 : 3 i . 57
1561 = : .70 1970 : .. 84
1962 100 1971 . 83
1963 82 1972 . 16

Senator GURNEY It shows again the numbers of antitrust consent:
decrees and these figures certainly indicate the importance of the con-
sent decree in antitrust enforcement.

* In none of the 18 years listed did the percentage of consent decrees:

_ (lzlonstltute less than half the total number of judgments in antitrust

itigation. -

In only 2 years, 1963 and 1969 did the percentage even approach the

. 50 percent mark, and in 2 years, 1960 and 1962, 100 percent of all the.
‘judgments entered were pursuant to the consent decree,

The antitrust laws of the United States are the bulwark of our free

enterprise system. Without effective operation of the laws against trust
and monopoly power, competition is eroded and the quality. of our
cormerce is correspondingly reduced.

- Competition in the marketplace is virtually mdlspensable to the
production of high guahty goods at the lowest possible price. Without
1t, the advantages of a free enterprise system are:lost, with consequent
loss of efficiency and economy. -

Now, the Antitrust Procedures and Penalties Act is des1gned to en-
hance the value and. effectiveness of the consent decree as a tool of
public policy.

" Specifically, the bill establishés a spec1ﬁc but reasonable set of
standards and guidelines to govern the settlement of antitrnst cases
and, in particular, the procedures by which consent ]udgments are
entered into.
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Its most important advantage will be to increase public confidence
in the administration of antitrust settlements, by expanding upon ex-
isting law without working undue hardship.

The first section of S. 782 would require that any consent decree
proposed by the Department of Justice must be. filed with the court
and published in the Federal Register 60 days before it is intended te
take effect. .

At the same time, the Department would be required to file a “pub-
lic impact” statement, analogous to that required under the National
Environmental Protection Act, listing information on the case, the -
settlement proposed, the remedies available to potential private plain-
tiffs damaged by the alleged violation, a description of the alternatives
to the settlement, and the anticipated effects of such alternatives.

The extra time and additional information that the bill thus requires
is for the purpose of encouraging, and in some cases soliciting, addi- .
tional informatien and public comment that will assist the court in..
deciding whether the decree should be granted. o

To insure that public comment receives comsideration, a further
provision requires that the Justice Department file a formal response !

toit. . fl
The bill further requires that the court accept a proposed consent ;
decree only after it determines that to do so is in the public interest. ;
‘This is a particularly important provision, since after entry of a con-
sent decree it is often difficult for private parties to recover redress for -
antitrust injuries. .

In some cases, the court may find that it is morve in the publicinterest, |
for this reason and others, that the case go to trial instead of being set- -
tled by agreement. :

It 1s not the purpose of S. 782 to undo the effectiveness of the con-
sent decree. The bill explicitly provides that proceedings before the.

‘district court in connection either with the decree itself or the required
public impact statements are not admissible against any deéfendant in
any antitrust action, nor may they be used as a basis for introduction
‘of the decree itself asevidence. '
By declining to give it prima facie effect as a matter of law, the
‘attractiveness of the consent decree is thereby preserved.

The other portions of the bill are valuable too. They raise the pen-
alties for criminal violations of the antitrust laws, and improve the
appellate procedures for antitrust cases. '

This will help solve the inadequacies of the present $50,000 maxi¢
mum fine. And providing for immediate review of cases of general
public importance will benefit everyone concerned, either as an indi-
vi(%:igx,l connected with the suit itself or as a member of the general

ublic.
P Mr. Chairman, I don’t think we have ever had any “perfect” legis-
lation before Congress, and I expect that the Tunney-Gurney bill may
prove to be subject to modifications. . .

That is the immeasurable value of hearings such as this, and why
I am so pleased to receive suggestions for improvements from the
distinguished witnesses who are scheduled to testify before this sub-
committee today and at our later hearings.

Again, T am pleased to welcome them and look forward to their
testimony. .
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Senator Tunwey, Thank you very much, Senator:
Senator Hruska ? : : :
< Senator Hrusra, Mr. Chairman, out of déference to the convenience
of the witnesses who will appear here, I will refrain at this time from
entering a statement or speaking. v
Senator Tonxey. Thank you very much, Senator Hruska.
Our first witnesses are Prof. Harvey Goldschmid and Mr. Greg
regorich, who isan attorney at law. 4
Both gentlemen are representing the Committee on Trade Regula-
#tion of the Association of the Bar of the eity of New York,

7 Welcome. :

STATEMENT OF PROF. HARVEY J. GOLDSCHMID, COLUMBIA
. UNIVERSITY SCHOOL OF LAW, AND GREGOR F. GREGORICH,
- ATTORNEY, REPRESENTING THE €OMMITTEE ON TRADE REGU-
. LATION OF THE ASSOCIATION OF THE BAR, CITY OF NEW YORK

¢ Dr. Gorpscamin. Mr. Chairman, I am Professor Goldsehmid.

- We appreciate the opportunity to appear here. I am associate pro-
. fessor of law at Columbia University School of Law. I teach in the
. antitrust field. ' . .

-1 am appearing here, as you indicated, for the Association of the
‘Bar in my capacity as chairman of its Committee on Trade Regula-

* tiom. ' .

- The Committee on Trade Regulation has primary jurisdiction over
“antitrnst matters in the association, and dealIs) with all matters involy-
‘ing antitrust and the FTC. :

%peaking for the committee, I am also speaking for the association.
Testifying with me is Greg Gregorich. He is with the firm of Rogers,

Hoge, & Hills of New York. He is chairman of the subcommittee

‘of my committee which reported on the bill. o

» I-will generally summarize our conelusions. Mr. Gregorich will
_speak to t%e» specifics and details of the bill. We will not address our-

selves to Senator Bayh’s bill, S. 1088. The problem there is that.the bill .

wassubmitted too late for our committee’s consideration. :

- I'would be glad to answer questions, as would Mr. Gregorich, on

other aspects of either your bill or that bill. _
«  Our conclusions, in general, on the S. 782 are quite favorable. The
eommittee was closely divided on only one major portion of the bill,
and that was the public impact statement in consent decrees.

Those. favoring the public impact statement basically feel that it
would provide a helpful set of standards fer the Antitrust Division in
‘évaluating its own consent decrees. It would foree the lawyers of the
‘Division to think out the decree, its provisions, and all else.

Moreover, it should be of real help to interested third parties in the
pulzll.ic at large in evaluating what is happening in consent decree. pro-
eeedings. ‘ : :

Stillgmore important, perhaps, is the aid it will offer to the district
court. ‘ o

On all of those bases, the majority of the committee supports. the
eonsent decree “public impact” section of the bill.
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The dissenters on the committee, or those who were opposed, were
concerned about the matters you indicated—fears of taking too much
time from the court, the Justice Department, of holding back in some
way consent decrees. L

I voted in favor of the bill and strongly support that provision. . -

Second, other provisions of the bill in the consent decree area werg
strongly supported. We agree that the district court should not be a
rubber stamp in any form, and it does need the material the bill pro-
vides. ‘ .

There are two sections that we think should, however, be deleted,
these are sections 2(d) and 2(e) of the bill. )

Section 2(d) sets out the standard that a consent decree is to be in
the “public interest”. The fear of the committee was that, the standard
was.vague enough to allow the introduction of extraneous matters, or
irrelevant matters, in making determinations as to the viability of the
consent decree. : :

‘We admit, and it is true, of course, that the present standards for.
consent decree are, indeed, very vague. Genera] equitable principles
are used. : .

We do think, however, that a case-by-case approach would be better-
than the Senate or House at this point, putting its mark of approval:
on & broad scope of review of consent decrees that would take into ac-
count extraneous matters.

Iere, I have in mind, I suppose, matters like those taken into ac-
count in the ITT consent decree proceeding—matters involving share-
holders of TTT, foreign trade, stock markets— extraneous matters to
the fundamental goals of antitrust. " -

The second provision we think ought to be deleted is section 2(e)
of the bill, which sets out certain discretionary procedures open to the
district court. o

We think those are already available. The district court already has;
all of the power it needs to evaluate consent decrees and, indeed, there:
is some danger section 2(e) will be read as somehow limiting the dis<
trict court. : _ : S

The provisions of the bill that will afford the district court the
help of the Antitrust Division in terms of the impact statement, the
amicus situation for intervenors, along with their comments being;
-available, should generally provide the district court with all the help!
it 1rieeds, although it may go further if it thinks other steps should be
taken. . :

Another provision of the bill we strongly support is the disclosure
of lobbying provision. The committee was unanimous on-that. -

We again strongly support the penalities provisions. Indeed, in my;
own view, they appear to me very moderate and perhaps too low. The
c&mmittee strongly supports them on the basis of the deterrence
efiect. . : S B

The committee would go further than the bill itself with respect to
the Expediting Act. Here we advocate outright appeal.

In these days, when the Supreme Court’s docket is so loaded, the
difficulties for Justices are great and, we think that-the Court ought
to have control over its docket. In effect, antitrust cases should proceed
on the same basis as cases in the civil rights or other areas,
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-And we think it would just as helpful—the Court, of course, would
take important cases, and there are wajys of getting appeals directly
from the district court even under present law to the Supreme Court,
though-they have seldom been used. We think there would ‘be great
advantage to that. '

. If, however, the Expediting. Act is not repealed, we suggest that
certain changes be made: one, to allow interlocutory relief in a general
- way, as in all other cases; and, secondly, to delete the provision where-

'by the Attorney General on'his own and. without the approval of the
court, can bring cases before the Supreme Court. . .

‘We think an even-handed approach here would make sense; ; that
for appeals to go diréctly to the Supreme Court—it should be either
sua sponte by the district judge, as the bill presently calls for, or on
the petition of either party. :

“Lhere is no reason, we think, to glve either party an advantage in
such a situation.

- Greg?

Mr. GREGORICH Senator Tunney, Senators, do you wish to have me
place my preliminary statement in the record at this time?- :

Senator Tunwey. Yes, why don’t you? We have your statement be-
“fore us. We can include it in the record as if read, and if you want to
- summarize it, fine. If you want to make any depaxtures from.it, that
is fine. Whatever. -you chose to do, but your. statement will be in. the
record at this point. -

[The document follows. Testimony resumes on p 18.]

"REPORT ON THE ARTITRUST PROCED‘URES A‘ID PENALTIES AcT S 82, BY . THE
COMMITI‘EE ON TRADE REGULATION OF THE ABSSOCIATION OF THE BAB OF THE
CITY oF NEW YOBK ’

' I mmonoc'nou

Durmg the 92d Congress, Senator Tunney (D-Cal.) introduced S. 4014 and,
with miner changes, reintroduced it on Feoruary 6,:1973 to the 93d. Congress
as 8. 782 (“the bill”). The bill has the aim of regulatmg Government antitrust
suits by (a) subjecting settlément negotiations to greater public sérutiny by
requiring the Justice Department to file a detailed. ‘publi¢ impact statement”
“with respect to-any proposed consent decree and setting up a 60-day public com-
. -ment period; (b) requiring ‘disclosure by the settling defendant of any lobhymg
‘with Government officials eoncerning the terms of the consent decree; (¢) in-
creasing maximum fines in criminal Sherman Act cases from $50,000 to $100 000
for individuals and to $)00 000 for corporatmns ‘and (d) ehmmatmg direct
appeals to the Supreme Court except in cases deemed of “general pubhc unpor-
tance in the administration of justice.”

"It is evident that the bill treads into politically sensitive teu'ltory Senator
Tunney s remarks on the floor of the Senate made it clear that some impetus for
‘the bill had been provided by the publi¢ disclosure of a meeting between the
“chairman of a large conglomerate and the Attorney General during the pendency
‘of Government litigation against that corporation. With respect to the’ “lobbymg"
.Drovision of the bil], Senator Tunney stated :
T ¢In operatlon, the provision would reqmre disclosure, for example, of a meet- .
_ing between a corporate official and a cabinet officer discussing ‘antitrust policy’
during the pendency of antitrust litigation against that corporation. The dis-
closure x{ltended is a disclosure of the fact of the meeting and the general subject
Thatter.”

It is equally evident, however, that irrespective of its recerit pohtmal catalyst,

’ _the bill proposes to significantly supplement the antitrust laws for the generality

1 118 Cong. Rec, S8.15,653 (d_aﬂy ed., Sepj:. 21, 1972).
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of cases and should be weighed on its merits against present and future needs in
the regulation of commerce. 1t is well to keep in mind in such an appraisal that
8. 782 does not alter present law (15 ¥U.8.C. § 16(a)) which precludes the use of
a congent decree (entered before the taking of testimony) in any subsequent
litigation as prima facie evidence of violation. No part of any proceedings in
the district court under the provisions of the bill, nor the public impact state-
ment itself, would be admissible in subsequent antitrust litigation. Whatever the
present nature of consent decrees is, 8. 782 would work no change. The bill would
add a subsection to section 5 of the Clayton Act, which would make this policy
express : “The basie reason for including this provision is to preserve the consent
decree as a substantial enforcement tool by declining to give it prima facie effect’
as a matter of law.” * ’

While this policy may be cr1t1c1zed by sonie, it will meet with approval by a
majority of the antitrust bar which recognizes the effectiveness of the consent
decree as a valuable enforcement tool and knows that over 8 percent of civil
antitrust suits brought by the Justice Department are disposed of through the
consent decree procedure. Measures, therefore, which would discourage the nego-
tiation of consent decrees by a change in the no-prima-facie-effect proviso of sec-
tion 5 of the Clayton Act have not been favored by the Committee on Trade
Regulation of the Association of the Bar of the City of New York (“the Com-
mittee’”) and are not found in S. 782.

The committee favors adoption of 8, 782 insofar as it relates to consent decree
procedures, with the modifications indicated in section 11 of this report, We
believe these provisions will, if adopted, significantly improve the content of
consent decrees, assist Government attorneys in recognizing the effect of a pro-
posed decree on commerce and the public, and dispel the atmosphere of apparent
impropriety which occasionally surrounds contacts between Government decision-
makers and corporate officials. The committee also advocates adoption of the
provisions of the bill providing for increased penalties (discussed in section III
of this report) since we believe these provisions will inerease compliance with
the strictures of the antitrust laws. The committee, however, goes even further
than 8. 782 with respect to the Expediting Act (see section IV of this report).
It advocates outright repeal. If, however, repeal is not possible at this time, the

committee recommends certain changes in the provisions of S. 782 which revise
the Expediting Act. The committee recommends adoption of all other provisions
of the bill,

II. CONSENT DECREE PROCEDURES

A. Impact statement and related matters

The 60-day hiatus between filing of a proposed consent judgment (coupled
Wlth publication in the Federal Revlster) and the effective date of the decree
(section 2(b) of the bill) is sensible and unexceptional. It constitutes an expanp-
sion of present practice of the Departmeént of Justice from 80 to 60 days and
seeks to insure adequate public notice and availability of the text to interested
parties on request.

" Of great significance, however, is the requirement that the Government simul-
taneously file with the court a public impact statement, reciting:

‘(1) the nature of the proceeding;

“(2). a description of the practlces or events giving rise to the alleged viola-
tion of the antitrust laws; :

“(3) an explanation of the proposed judgment, relief to be obtained therehy
and the anticipated effects on competition of that relief, including an explana-
tion of any unusual circumstances giving rise to the proposed judgment ¢r any
provision contained therein;

“(4) the r_em_edies available to potential private pla_intiffs damaged by the
alleged violation in the event that the proposed judgment is entered;

“(5). a description of the procedures available for modification of the pro-
posed judgment ;

“(6) a description and evaluation of alternatives to the proposed judgment
and the anticipated effects on competition of such alternatives.”?

The majority of the committee, in a closely divided vote, concluded that the
publie impact statement would have the salutary effect of increasing public

2118 Cong. Ree, §,16.553 (dally ed.. Sept. 21. 1972) (remarks of Senator Tunney).
s \' w section 5(b) of the-Clayton Act proposed by section 2 of the bill.
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u,nderstandmo- of what' is: abeut to happen and why in consent decree pl‘()ceedﬂ
ings. Interested parties could more easily determine whether and hew their
‘economic interests would be affected. The quality ef comments, which- are pres-
ently received, but hardly encouraged, may improve. Most sigpificantly, how-
ever, the publie. unpact statement sexrves to focus the negotiating Government
atterneys on the precise issues to be considered in the public interest. In that
. regard, Senator Tunney consciously used the analogy contained, in the National
Envi;ronment;al Protection Act.* The NEPA provisions gave all agencies of the
TFederal Government the difficult task, for example, to “develop methods * * #
which will insure that. presently unquantxﬁed environmental amenities and
values.may- be given- appropriate consideration in decisionmaking along with
economic * * * considerations.”®

““In addition, all agencies must, in every recommendation or report on legisla-
tion and major actions “significantly affecting the quality of the human environ-
- ment,” include and publish a detailed statement on: .

.. “(i). the environmental impact of the propoesed action,

. “(n) any adverse environmental effects which cannot be avmded should the
propoqal be implemented,

. “(iii) alternatives to the proposed action,

%(iv) the relationship between local short-term uses of man’s environment
aml the maintenance and enhaneement of long-term productivity, and
. (%) any irreversible and irretrievable commitments of resources which would
be involved'in the proposed action should it be implemented.” *

- These NEPA provisions, despite their apparent complexxty, appear to be work-
ma well with desirable effects on the environment.” In general, federal courts,
‘sricluding the Supreme Court, hnve shown that theéy are fully capable.of dealing
with novel environmental issues.®

#The public impact statement requirement of the bill, if enacted, would seem
to pose considerably fewer. problems to the Justice Pepartment than NEPA
.initially did to other Government agencies. By contrast with NEPA, all portions
of the antitrust public impact statement lie within the expertise of the agency
charged with the responsibility of authorship. All of its aspects, similarly, lie
m the normal expertise expected of Federal district judges.

- '‘Committee members opposing: inclusion of a pubhc impact statement note-that
much of the material called for by the statement is already included in Govern-
ment presentations in support of consent: Judgments They are concerned that (a)
formalization of these procedures would give rise to litigable issues concerning the
-adequacy of impact statements with resultant additional delay, burden and ex-
pense; (b) the requirement for disclosure of “unusual eircumstaneces” will nar-
‘row the Government's discretion in settling suits improvidently- commenced or
in cagses where settlement is dictated by factors- which, though legitimate, are
not' the type which the Government wishes to make matters of record; and (e)
the filing of' a. public blueprint for avenues of redress available to potentml pri-
‘vate. -plaintiffs may . well discourage defendants from entering- into eonsent
: iudgments :

. In short, they believe that the proposed pubhe impaet statemenk provxsions
mav ‘substantially- hamper use of ‘consent judgments therebv further burdening
Federal courts which, in many districts, ate already close to the’ breaking: point.

- - Tt is the expectation of the majority of the Committee, however, that the filing

.’of an impact statement wilt encourage district courts, which now generally de-
. cline to inquire into- the merits of proposed antitrust consent decrees; to review
. ‘Such seftlements in appropriate instances.’

. 442 u. SC‘ §§ 43214347, The provisions regarding formulation of tl nvi
jmpaﬂt statement are codified at- § 4332. ga o he. & ronmentul
. 2 U.S.C. § 4332(h).
u42 U.R.C. § 4332(c).
7 Compare West Virainie nghlands Conservancy v. Island: Creek: Coal €Co., 441 F.24 232
_f4th Cir. 1971) 2 ERC 1422: Environmental Defense Fund v. Corps of Bngincere, 325
Fqupn 749 (E.D. Ark 1971)., 2 ERC 1260 ; Wilderness Society. v, Hickel, 325 F: Supn 422
D.CD.C. 1970), ERC ]%’5 with Crmmuttae for Nuclzar Resnon.sibmty, Ine, v

N Sch’eschr, 204.0.8- 011 (1971), 3 ERC 1276

121‘ See e.g. Citizens to Preseme Overton Park Inc. v. Volpc 401, 0.8, 402 (1971) 2 ERC

'The Ninth Distrjct has stated that, from a practieal stnndpoint judlclal approvml! of

-~ & consent decree is “a forgene conclusion.” City of Burbank v. General Elactric. €o., 329

F2d4 825, 831 (9th Cir. 1964), sec Handler. The ‘Shift From Suhstantize to Procedwrul

Innovations in Antitrust Su&ts—The Twenty-Third Annual Antitrust Revtew, 71 Colum.
L.Rev. 1, 23 (1971).
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A consent decree is not exclusively a contract but rather a legal hybrid which
exhibits “the features of both contract and judicial act.” *® Logic dictates that jp-
antitrust cases which have a significant impact on the publie, just as in decree
modification proceedings, the judge should have material before him which wil
enable him to see to it that substantial justice is being dome.

The Committee, however, recommends deletion of Sections 2(d) and (e) of.
the bill Section 2(d) provides that the court “‘shall determine that entry of that
judgment is in the public interest” and it shall consider :

“(1) the public impact of the judgment, including termination of alleged vio--
lation, provisions for enforcement and modification, duration of relief sought,.
anticipated effects of alternative remedies, and any other considerations bearing
upon the adequacy of the judgment; -

“(2) the public impact of entry of the judgment upon the public generally and\
individuals alleging specific injury from the violations set forth in the complaint,
including consideration of the public benefit to be derived from a determmatlon
of the issues at trial.”

The Committee believes that this standard may encourage the courts to con-
sider ‘irrelevant or extraneous issues. Moreover, it appears to afford no sig-.
nificant advantage or protection to the public not already provided by present
law. Under the present standard the court may enter the decree if it concludes.
that the relief afforded is equitable and consistent with the objectives of the:
Government complaint.® In making the required determination under these
provisions of the bill, the court would have discretionary procedural devices
available ¥ including taking testimony of Government officials or experts; ap-
pointment of a special master under FRCP 53 or of consultants; solicitation-
of advice from individuals, groups or agencies; authorization of participation’
in its proceedings by interested persons as amici curiae and of intervention under
I'RCP 24; review of comments received; and other action deemed appropriate.
The Committee believes a district court already has all the procedural tools
necessary to effectively evaluate a consent decree. The enumeration provided in
the bill may, indeed, be read (contrary to Senator Tunney’s intention) as a hml-
tation upon a district court’s discretion.

B. Disclosure of lobbying

The lobbying disclosure feature of the bill ™ is also its most innovative. Section
2(£) of the bill provides:

“(f) Not later than ten days following the filing of any proposed consent judg:
ment under subsection (b), each defendant shall file with the district court 2
description of any and all written or oral communications by or on behalf of
such defendant, * * * with any officer or employee of the United States concera-
ing or relevant to the proposed consent judgment * * *

The intent of the provision is to disclose the manner and extent of corporate
influence and to record access to Governmental decisionmakers by representatives
of the affected companies with respect to the content of a proposed consent
judgment. Exempted are contacts by counsel of record. This may be an exception
too narrow for some social tastes and too wide for others, but it seems just right:
to the committee. It should be noted, however, that the exception is not intended
to allow for extensive lobbying “by a horde of ‘counsel of record’.”™

An analogy to this provision is found in the Federal Regunlation of Lobbying:
Act.™ The act requires lobbyists to register with the Clerk of the House of Rep-
representatlves before taking action desxgned to influence Federal legislation. The
provision is a criminal statute, but does not abridge constitutionally guaranteed
privileges of freedom of speech, press, or petition. k2 By contrast with the latter
legislation, the bill merely requires the corporation concerned to file with the dis-
trict court, prior to the entry of a consent judgment, a certification that it has
complied with the requirements of this section and that the filing itself is a true
and complete description of such communications. No eriminal penalties are
provided in the bill for a failure to make the certification or for a false certifica--

10 Handler, Twenty-Fourth Annual Antitrust Reviciw, 26 The Record of the Assoclation
of the Bar of the City of New York 769 (1971).

1 United States v. Carter Producis, Inc.. 211 T.Supp. 144 (S D.N.Y. 1062).

13 New scetion 5(e) (1)—(5) of the (“l" ton Aet provo-e” hy section 2 of the bilL

13 New section 5(f) of the Clavton Act propored hy the hill,

14 118 Cong. Rec. S. 15553 (daily ed., Sept. 21, 1272) (remarks of Senator Tunney).

152 U.S.C. § 261 et seq

18 United States v. Harrtss 347 U.S. 612 (1954).



“ 15

tion; the normal remedies available are those which exist for contempt of court
or perjury.

-, The.committee favors the innovative lobbymg dxsclosure feature. It is impor-
tant to _subject contacts between  Government decisionmakers and representa-
tives of powerful corporations to this kind of therapeutic ventilation. Much wiil
be gamed by making it clear that any activity which seeks to infiuence a pending
.antitrust case through pressure on the Copngress or the Executive is subJect to
;pubhc view. It will create desirable attitudes of self-consciousness and will im-
prove the atmosphere in which the Antitrust Division must occasionally operate.
tSuch 1eg1slat10n, however, cannot interfere with normal settlement negotiations
‘by counsel of record. It will not interfere with the necessary and untrammeled -
‘fraternization and hard bargaining among opposing counsel across front.lines of
.the litigation, but it will remedy the occasional appearance of impropriety
- (whether warranted or not) which results from meetings between powerful cor-
porate executives and Governmental decisionmakers in the midst of an 1mportant
antltrust suit.

.The last consent decree provision (section 2( g) of the b111) is a weleome and
clear addition to the no-prima-facie-effect proviso of 15 U.S8.C. § 16(a). Neither
the proceedings undertaken by the.court to establish the public impact of the
proposed consent decree nor the public impact statement itself is admissible in
any subsequent antitrust action brought by anyone. Also; neither one nor the
other constitutes a basig for the introduction of the consent judgment as prima
facxe ev1denee against the defendant corporation in any subsequent action.”

- IIL. PENALTIES

i The penalties of Sections 1, 2, and 3 of the Sherman Act  which presently are
limited to a maximum of $50 000 would each be increased so as to provide “five
hundred thousand dollars if a corporatlon, or, if any. other person, one hundred
thousand dollars.” ** The purpose of this provision is, of course, increased deter-
fénce and it seems ‘sensible since it would give the dxstriet judge a greater range
of amounts from which to select a fine ‘better calculated to-fit the erime. Nor
do’ the maximums shock the modern conscience. An analogy was furnished re-
cently in a non-antitrust context, when Federal District Judge Joiner fined Ford
Motor Co. $3.5 million on 350 uncontested counts charging criminal violations
of the Clean Air Act® by tampering with engines to make them pass Federal
air pollution standards; at the same time the automaker and the Government
éntered’into a consent decree that included $3.5 million in additional eivil penal-
ties, for a total of $7 million.® The assistant U.S. attorney on the case stated that
the large fine “helps demonstrate that the Governinent means business in enforc-
ing ‘the provisions for the Clean Air Act.” ® It will hardly be argued that it is any
less important to show the Government means busmess in enforcing compliance
w1th the Sherman Act, - -

“The committee, therefore, approves of the increase of the penalties provided

v, EXPEDITING ACT PROVISIONS

A Recommended repeal of the Ewpedttmg Act

 This committee adheres to the views on the Expeditmg Act” expressed by
its predecessor_in letters addressed to Senator Tydings in 1968 and 1969. The
coitimittee recommends that the Expedlting Act be repealed insofar as it apphes~
to civil antitrust cases. -
° Theé Expediting Act became law in 1903 when the Sherman Act and the Inter-

. state Commerce Act were 13 and 16 years old, respectively. The structure of the
Expediting Act involves two concepts. First, in civil antitrust suits. brought by

" 'the United States, deemed of general pubhc importance, -the Attorney General
‘can, by ﬁlmg a certificate, cause the convening of a three-judge court for an ex-
pedmous trial. Second, in all Goverument civil antitrust cases only appeals from
ﬁnal Judgments are permitted such appeals are of right and he only in the

-18:26 Stat. 209 ;
1% Section 3 of the Tunney bill,
20 42 7.8.C, 1857 et seq
2 The Wall Street J ournal Feb. 14,1973, at 4.
. 2 The New York Times, Feb, 14, 1978 a.t 1,
=15 U.8.C. §§ 28, 29; 49USC 5544 45.

"17 New section & (z) of the Clayton Act proposed by the bill.
U.8.C. § 3.

. 2, and
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Supreme Court. Under the Expediting Act, no intermediate appeal to the coury
of appeals is permitted and there is, thercfore, no interlocutory appeal at al:
Practice under the Expediting Act has been criticized because the absence of
intermediate appeal often forces the Supreme Court unwilling to nete jurisdie-
tion because our system demands at least one appellate review ; then such caseg
are often given only summary attention. The Supreme Court has on occasion,

joined critics of the present Expediting Act:

“Whatever may have been the wisdomn of the Expediting Act in providing :
direct appeals in antitrust cases at the time of its enactment in 1903, time has -
proven it unsatisfactroy * * * Dircct appeals not only place a great burden on |
the Court but also deprive us of the valuable assistance of the Courts of
Appeals.” *

A more plecwe eritique of the Expediting Act was made by Justice Harlan i
Brown Shoe:’

“At this period of mounting dockets there is certainly much to be said in favor
of relieving this Court of the often arduous task of searching through volumi-
nous trial testimony and exhibits to determine whether a single district judge's
findings of fact are supportable. The legal issues in most civil antitrust cases
are no lenger so novel or unsettled as to make them especially appropriate for -
initial appeliate consideration by this Court, as compared with those in a variety:
of other areas of federal law. And under modern conditions it may well be
doubted whether direct review of such cases by this Court truly serves the pur-
‘pose of expedition which underlay the original passage of the Expediting Act; .
I venture to predict that a critical reappraisal of the problem would lead to the-
conclusion that ‘expedition’ and also, overall, more satisfactory appellate review
would be achieved in these cases were primary appellate jurisdiction returned
to the court of appeals, leaving this Court free to exercise its certiorari powen
with respect to particular cases deemed deserving of further review. As things
now stand this Court must deal with all government civil antitrust cases, often.
either at the unnecessary expenditures of its own time or at the risk of inade-
quate appeallate review if a summary disposition of the appeal is made.”* -

Criticism of the Expediting Act may be summarized as follows:

First, there is no provision for interlocutory appeals from the granting or
denial of any preliminary injunction, or in other circumstances where inter--
locutory appeal would ordinarily be available under 28 U.S.C. § 1292. Second, .
appeals in Government antitrust cases go directly from the district court to the:
Supreme Court, entirely bypassing the courts of appeals. In the event that the.
Supreme Court allows a full-scale appeal, it faces a host of issues such as admis:”
sibility and adequacy of evidence, which are important to the litigants but
hardly of great significance to the national antitrust jurisprudence. These issues
are morc appropriately left to the courts of appeals. On the other hand, if as is
frequently the case, the Supreme Court decides the appeal on the basis of a juris:
dictional statement and a motion to dismiss (or affirm), the parties are deprived
of any full-scale appellate review of the trial court’s decision.

Finally, the development of a coherent and consistent body of antitrust doc-
trine no longer provides a valid reason for direct appeals. Many novel and
important antitrust concepts are developed in private litigation or proceedings
instituted by the Federal Trade Commission, in which the appeal is to an appro-
priate court of appeals, not directly to the Supreme Court. There is no reason
now why the choice of the forum or the identity of the plaintiff should dictate
hypassing normal appellate processes; and coherence and. consistency of juris~
prudence can Dbest be achieved through normal Supreme Court review on
certiorari.

28 T.8.C. § 1254(1) already provides a means for expeditious Supreme Court'
review. Under this provision, in a case appealed from a district court, the
Supreme Court may grant certiorari before, as well as after, a judgment has:
heen entered by the court of appeals. Although seldom used to date, Section 1254-
(1) provides for an expedited appeal of cases of public importance, but unlike
the Expediting Act, by allowing the Court to take such cases at its discretion,
does not wrest from the Court control over its docket. The procedure under sec-:
tion 1254 (1) should be retained and expanded so as to provide a means whereby"

s rinited States v. Singer Manufacturing Co.. 374 1.8, 174, 175 n. 1 (1963).
23 BRrowen Rhoe Co. v, United States, 570 1).8, 294 (1962, :
"mmrn Shoe (fo. v. United Smtmz 370 U.S. 294, 564-65 (1962) (Justice Harlan con-
carring in part and dissenting in part).



17

P

eases of importance under the antitrust laws may receive expedltlous Supreme
gCourt review,

g B.. Proposed changes in Bxpediting Act revisions provided in the bill
' In the event that the Congress-decides against outnght appeal of the Expedit-
".x«""g Act, the committee suggests that changes be made in section 4 of the bill.
L;,‘Sectxon 4 of the bill would still allow the Attorney General to start the ball roll-
fing in cases. seeking -equitable relief by the filing of a certificate (that in his
igpinken: the case is of general public importance) with the district court prior te
Mry ‘of final judgment. The result is not a three-judge court, but merely manda-
ory expedition by a single district judge.
Next, the amended second part (15 U.S.C. § 29) would pxovxde for appeal to
the ccourt of appeals from .any final judgment under 28 U.S.C. §§ 1291, Interlocu-
‘tory appeals to the court of appeals under 28 U.S.C. §§1292(a) (1) “but not
otherwise” are also provided. And any Judvment is subject to review by the
Suprewe Court in its normal, dlscretlonary exercise of certiorari procedure under
28 U.8:C. § 1254(1).
Direct appeal to the Supremé Court lies only from final judgments and only
if (a) the trial judge, on application of a party or sua sponte, enters an order
#stating that “immediate consideration of the appeal by the Supreme Court is of
! general public linportance in the administration of justice” or (b). the Attorney
-General files a certificate stating the same-thing.
" While these provisions of the bill would remedy many of the failings of the
Expediting . Act .criticized, the Committee believes that two features of the
proposed amendments bear reexamination. The proposed legislation authorizes
nterlocutory appeals only from the granting or denial of a preliminary injunc-
s’tmn, but.not otherwise. The proposed legislation ought to prowde interlocutory
“appeal under 28 U.8.C. § 1292(b) where appropriate, just as in private anti-
“grust and other litigation.
*. Mere significantly, however, the bill retains, in vestigial form, the right of
;4irect appeal to the Supreme Court in unusual cases, but by procedures which
raise fundamental questions of fairness. Direct appeal to the Supreme Court is
available if, after judgment, the Attorney Generzl files a ‘certificate. There is no
_areason to altow the Atterney General ‘(or the defendant) such as opportunity for
" forum-shopping. One of the two litigants should not, on its own motion, be able
~to deprive the other of appeal to a tribunal which would normally pass upon the
-edse. To be sure, the district .court sua sponte or on motion of the defendant,
Scan file a similar certificate, but that does not remedy the disparity in prece-.
“dural vights. We recommend the deletion -of Section 5(b) (2) which allows the
.é(t)torrggy General, at h1s sole discretion, to mandate appeal to the Supreme
“Gourt.

-For these reasons, the :committee recommends repeal orf the Expediting Act or,
~-at'3 minimum, enactment of a provision (a)- grantmg both sides in Government
_antitrust cases 'ail appellate rights now available in other cases under 28 U.8.C:
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