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processed and evaluated in this .6-month
period. The great bulk of them, however,
should be ready for decision within this pe-
riod. In some cases where the agency does
not reach a decision in 6 months, the claim-
ant may feel that the agency is sincerely
seeking to reach a fair decision. Under such
circumstances, the claimant might wish not
to break off negotiztions and file suit. There-
fore even though this 6-month period may
prove insufficient in some instances, the
committee does not believe that this period
ought to be enlarged to attempt to insure
time for final decision on all claims. This is
the same position stated by the Department
of Justice at the hearing.

“The bill will not assign novel tasks to the
agencies. They now investigate all accidents
involving their employees, prepare litigation
reports on all tort cases, suggest Govern-
ment defenses to claims, and, at the request
of the Department of Justice, comment on
all settlement offers presented to the Depart-
ment. The views of the affected agency have
always been taken into account by the De-
partment In accepting or rejecting an offer
of settlément.

“As has been noted, tort clalms against the
Government have arisen primarily in a few
agencies that have extensive dealings with
the public or whose operations require the
use of a large number of motor vehicles,
For example, as of the end of October 1965,
81 percent of the tort suits then pending
agalnst the Government arose out of the
activities of only five agencies—Defense, Post
Office, Federal Aviation Agency, Interior, and
the Veterans’ Administrution. This concen-
tration of tort claims has led to the develop-
ment in the agencies of substantial exper-
tise in the problems involved in tort litiga-
tion. The Post Office, probably because of
its use of more than 80,000 vehicles, has
had to pass upon a very large number of
tort claims. In 1965, the Post Office proc-
essed aver 5,000 claims in the dollar range

of $100 to 82,500 and allowed 3,800 of them,. -

Postal officials in the. fleld allowed anotber
estimated 5,200 claims for less than $100.
In addition, the Post Office employees as-
sisted the Justice Department in connection
with the handling of about 900 cases in Fed-
eral courts, -cases which involved claims
against the Government of over $36 million
and which involved alleged torts of postal
"ernployees. The polnt is that the Post Of-
fice and other agencius are now actually per-
forming Investigating and evaluating work
on a large volume of tort claims against the
Government.

“The procedure set forth in this bill will
not become effective until 6 months after the
enactment date. In this period of time the
agencies can develop procedures and instruct
personnel for these new responsibilities.
The Civil Division of the Department of
Justice will be available for advice and as-
sistance to any agency desiring it and wih
furnish suggestions as to how the claims
procedures should be handled. The com-
mittee notes that the Civil Division will un-~
doubtedly continue to provide similar as-
sistance and legal counsel when required
concerning tort claims and the-legal ques-
tions involved,

“The authority to settle claxms for up to
$25,000 and, above that amount, with the
prior written approval of the Attorney Gen-
eral, seems sensible. If a satisfactory ar-
rangement cannot be reached in the matter,
the claimant can simply do as he does to-
day—file suit.

“Agency settlement of substantial num-
bers ‘'of tort claims would enable the Civil
Division to glve greater attention to those
cases Which involve difficult legal and dam-
age questions in such areas a medical mal-
practice, drug and other products lability,
and aviation accidents. These areas of liti~
getion are expanding at a steady pace.

CONGRESSIONAL RECORD — SENATE

“The part of attorneys, both Government
and private, will be important in effeciing
settlements as provided in this bill. These
tort claims will, as in the past, in many of
wne cases ccentinue to require an attorney
acting on behalf of the claimant. To assure
competent representation and reasonable
compensation in these matters, the proposed
bill authorized increases in the attorneys’
fees allowable under successful prosecution
of these claims: 20 percent of the agency
award and 25 percent of a court award or
settlement after the filing of a complaint
in court. X

“The bill increases the allowable fee in
agency proceedings from the present 10 to
20 percent. The committee feels this in-
crease will encourage attorneys to take these
claims. In recommending this increase the
comimittee points out that increased work
will be required in many of the larger claims.
Also, this amendment will bring the fees
more nearly in line with those prevailing in
private practice. Similarly, allowable fees
for claims involving litigation have been
ralsed from 20 fo 25 percent.

“CONCLUSION

“In the light of the considerations re-
ferred to in the executive communication
and outlined in this report, the commitiee
recommends that the bill, as amended be
con51dered favorably.”

The ACTING PRESIDENT pro tem-
pore. Is there objection to the present
consideration of the bill? ]

There being no objection the bill (H.R.
13650) was considered, ordered to a third
reading, was read the third time, and
passed.

STATUTE OF LIMITATIONS FOR
CERTAIN ACTIONS BROUGHT BY
THE GOVERNMENT

The bill (H.R. 13652) to estabhsh a
statute of limitations for certain actions
brought by the Government was an-
nounced as next in order. .

The ACTING PRESIDENT pro tem-
pore. Is there objection to the present
consideration -of the bill?

Mr. ERVIN.. Mr. President, under ex~
isting law the Federal Government is not
subject to any statute of limitations, un~
less there is a special statute so providing
in specific instances.

H.R. 13652 would establish statutes of
limitations for certain types of actions

"brought by the Government. The rule

is that there is no limitation of time

. against the Government for bringing an

action unless it is specifically authorized
by statute. There are a few exceptions
to this rule. For example, a civil suit

. brought by the Government on & false

claim must be filed within 6 years; suits
for penalties  or forfeitures under the
customs laws must be brought within 5

“years; 2 years is the limit within which

the Pederal  Housing Administration
must sue to recover an overpayment
on a guarantee of a home improvement
loan. There are, however, no time bars
against the great majority of Govern-
ment claims.

Additional time limitations are desir-
able for a number of reasons.” Applica-
tion of statutes of limitation in tort and
contract actions would make the position
of the Government more nearly equal to
that of private litigants. A corollary to
this objective is the desirability of en-
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couraging trials at a sufficiently early
time so that necessary witnesses and doc-
uments are available and memories are
still fresh.

Presently the cost of keeping records
and detecting and collecting on Govern-
ment claims after a period of years may
exceed any return by way of actual col-
lections. Also, this measure should en-
courage the agencies to refer their claims
prompily to the Department of Justice
for collection minimizing collection
problems arising with respect to debtors
who have died, disappeared or gone
bankrupt.

Accordingly, it is proposed that stat-
utes of limitations be applied to impor-
tant general areas where none are now
in effect. The proposal would impose g
68-year limitation on the assertion of
Government claims for money arising out
of an express or implied contract or a
quasi-contract. . This time-bar corre-
sponds to the 6-year limitation on those
who sue the Government on similar
claims under the Tucker Act.

_Suits in tort are to be brought within

3 years, except those based on trespass
to Government lands and those brought
for the recovery of damages resulting
from fire on such lands, and actions for
conversion of Government property for
which the limitation period will be 6
years. ]
‘A 6-year limitation would be imposed
upon suits by the Government to recover
erroneous overpayments of wages and
other :benefits made to military and
civilian employees of the Government.

Mr. KUCHEL, Mr. Presxdent will the

- Senator yield?

Mr. ERVIN. I yield.

Mr. KUCHEL. What effect if any,
does this tort claim have on 11ab111ty of
a-citizen under the provisions in the In-
ternal Revenue Code? -

Mr. ERVIN. The bill expressly pro-
vides that it does not apply to tax claims.
Consequently such claims are governed
by other statutes of limitations under
the Federal Internal Revenue law.

“Mr. KUCHEL. Would the Senator
say that where there are in the law today
specific provisions, that this general law
would not apply?

Mr. ERVIN. The Senator is correct.
This bill does not cover tax claims. It
merely establishes statutes of limitations
for claims of the Government based on
contracts or quasi-contracts or torts.
Tax claims are neither contracts nor
torts.

Mr. KUCHEL. I thank the Senator.

Mr. ERVIN. Mr. President, I ask’
unanimous. consent to have printed in
the Recorp an excerpt from the report
(No. 1328), explaining the purposes of the
bill,

There being no objection, the excerpt
was ordered to be printed in the RECORD,
as follows:

PURPOSE

The purpose of the bill is to establish
statutes of limitations which will apply to
contract and tort actions brought by the
United States.

STATEMENT

A similar Senate bill, S. 3142, was intro-

duced by Senator SaAmM J. ERvIN, Jr.
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In its favorable report on the bill, the
Committee on the Judiclary of the House
of Representatives said: .

“The bill, H.R. 13652, 18 one of three bills
introduced in accordance with the recom-
mendations of an executive communication
from the Department of Justice, These bills,
H.R. 13650, HR. 13651, and H.R. 13652, have
the common purpose of improving existing
procedures for the disposition of monetary
claims by and against the Government.
These subjects now comprise the bulk of civil
litigation of the Government. The three
bills just mentioned, along with H.R. 14182,
providing for payment of costs by the United
States when judgment is entered against it,
are intended to improve claims procedures
and to provide a more balanced and fair
treatment of ltigants in civil actions in-
volving the Government. The committee has
considered these bills as a group. Their en~
actment will reduce unnecessary ltigation
and court congestion, speed up meritorious
settlements and cut down on unproductive
paperwork., At the same time, the private
litigants can be assured of a more fair and
balanced treatment when dealing with the
Government.

“The bill H.R. 13652 was the subject of a
hearing on April 6, 1966. At that hearing it
was noted that the Government litigation
covered by the bill arises out of activity which
is very slmilar to commercial activity. Many
of the contract and tort clalms asserted by
the Government are almost indistinguishable
from claims made by private individuals
against the Government. Therefore it is
only right that the law should provide a
period of time within which the Govern-
ment must bring suilt on claims just as it
now does as to claims of private individuals,
The committee agrees that the eguality of
treatment in this regard provided by this bill

is required by modern standards of fairness

‘and equity.

“Statutes of llmitation bave the salutary
effect of requiring litigants to institute suits
within a reasonable time of the incident or
situation upon which the action is based.
In this way the issues presented at the
trial can be decided at a time when the nec-
essary witnesses, documénts, and other
evidence are sfill available. At the
same time, the witnesses are better able to
testify concerning the facts involved for
their memories have not been dimmed by
the passage of time., The committee feels
that the prompt resolution of the matters
covered by the bill is necessary to an orderly
and falr administration of justice. Stale
claims can neither be effectively presented or
adjudicated in a manner which is fair to the
parties involved., Even if the passage of
time does not prejudice the effective pres-
entation of a claim, the mere preservation
of records on the assumption that they will
be required to substantiate a possible claim
or an existing claim increases the cost of
keeping records. As time passes the collection
problems invariably increase. The Govern-
ment has difficulty in even finding the in-
dividuals against whom it may have a claim

_for they may have died or.simply disappeared..

These problems have been brought to the
attention of the committee previously in con-
nection with other legislation. This bill pro-
vides the means to resolve these difficulties.

“CONTRACT ACTIONS—6 YEARS

“Subsection (a) of new section 2415 add-
ed by the bill provides for a 6-year limita-
tion which would apply to all Government
actions based on contracts whether expressed
Or implied in law or in fact. This provision
would extend to obligations which are based
on quasi-contracts. In. all such contract
matters, the action would be barred unless it
were brought by the Government within 6
years after the right of action accrues, or
Wwithin 1 year after a final decision in a
required administrative proceeding, which-
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ever is later. This last provision, which has
the effect of tolling the running of the stat-
ute of lmitations during mandatory ad-
ministrative proceedings, is necessary because
of the great number and variety of such
proceedings made possible by current stat-
utes. An administrative proceeding or-
dinarily consumes a considerable period of
time and, as has been noted, the bill would
permit the Government a year after the final
administrative decision in which to present
its case for judicial determination. An
example of such an administrative proceeding
are those which involve appeals under the
‘disputes’ clause of Government contracts.

“In a proviso to subsection (a), there is a
provision that later partial payment or writ~
ten acknowledgment of a debt will start the
6-year period running all over again. This
provision embodlies a familiar principle of
law which is embodied in the law of many
States. The obligation of a debt will con-
tinue where a debtor has acknowledged the
debt and indlcated his willingness to dis-
charge the obligation.

“TORT ACTIONS—3 YEARS

“Subsection (b) of section 2416 provides
that tort actions, that is, actions based on
damage or injury from a wrongful or negli-
gent act, must be brought by the United
States within 8 years after the right of action
first accrues. This 3-year statute applies to
all Government tort actions except those that
are expressly referred to in this subsection
and are governed by a 6-year statute. These
specific actlons are those which are of a type
which might not be immedfately brought
to the attention of the Government or would
only be uncovered after some investigation.
Included in this category of actions are those
based upon a trespass on lands of the United
States, including frusts or restricted Indian
lands, and also actions to recover damages
resulting from fire to such ldnds. Similarly,
actions .to recover for diversion of money
paid under a grant program and actions for
conversion of property of the United States
are subject to a 6-year limitation. -

““EXCEPTION AS TO GOVERNMENT ACTIONS AS TO
TITLE TO REAL AND PERSONAL PROPERTY

“Subsection (¢) makes it clear that no one
can acquire title to Government property
by adverse possession or other means. This is
done by providing that there is no time Iimit
within which the Government must bring ac-
tions to establish title to or right of posses-
ston of real or. personal property of the United
States. In other words, there is no statute
of limitations applying to Government ac-
‘tions of this type.

“RECOVERY OF ERRONEOUS PAYMENTS

“Subsection (d) provides a 6-year statute
of imitations for Government actions to re-
cover money erroneously paid to civilian em-
ployees or members of the uniformed serv-
ices of the United States, While payments of
this type might be described as analogous to
payments incident to a contract, it was felt
that this type of overpayment of compensa-
tion should be the subject of a separate pro-

yision in the bill. Overpayments of this type _

usually occur in the process of auditing
agency account books. The problems posed
by this type of Government claim have been
the subject of discussion by this committee
on & number of occasions in connection with
other legislation. The provisions of this sub-
section, when joined with the provisions of
H.R. 13651 providing for a compromise of
Government claims, for the first time pro-
vide for an equitable and realistic solution
which is in the interest of both the Govern-
ment and the individual concerned. In con-
nection with the legislation before the com-
mittee in the 88th Congress, the Comptroller
General expressed the opinion that a 6-year
statute of limitations applicable to such col-
leetions would be in the interest of the Gov-
ernment. In areport to the committee dated
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May 3, 1961, the Comptroller General stated
that the audit experience of the General Ac-
counting Office supported this conclusion. In
this connection he stated:

“‘Viewed in the light of our audit expe-
rience and the periods fixed in connection
with the records disposal programs of the
various departments and agencies, and in
line with the periods fixed in the present
limiting provisions applicable in the case of
suits in the Court of Claims (28 U.S.C. 2501),
forged or altered checks (31 U.S.C. 129), and
dual compensation (31 U.S.C. 237a), a period
of 6 years would appear sufficlent to ade-
quately safeguard the Government’s interest.’

“The testimony presented in support of
this bill at the hearing on April 6, 1966, fur~
ther supports this conclusion, Whatever the
nature or basis of the claim, it seems reason-
able to give the Government the 6-year time
period for discovering and acting upon these
claims.

“RECOMMENCEMENT OF ACTIONS PREVIOUSLY
DISMISSED WITHOUT PREJUDICE

“Subsection (e) of section 2415 provides
for the situation where an action has been
dismissed without prejudice by providing
that the Government may recommence the
ection within 1 year regardiess of whether
the action would thel be barred by this sec-
tion. As was noted ‘ih"the analysis of sec-
tions, the defendant in such a recommenced
action is similarly not barred from interpos-
ing any claim which would not have been
barred in the original action. The commit-
tee observes that this is in line with the
underlying purpose of the bill of extending
fair treatment to private litigants while pro-
viding adequate protection for the interests
of the Government. In this connection, the
Government is given a reasonable period for

‘the recommencement of an action which it

had originally brought in a timely manner
and, at the same time, the opposing party is
permitted to assert any claim which he
might have interposed in the original action.
This latter provision insures that the private
party will not be placéd in a disadvantageous
position because the option is given the Gov-
ernment to recommence an action which had
previously been dismissed without prejudice,
“OFFSETS AND. COUNTERCLAIMS

“subsection (f) of section 2415 contains
carefully drafted provisions permitting the
Government to assert its claims by way of
offset or counterclaim in actions broughf
ageainst the United States. Where the United
States finds itself involved in litigation, it
very often is to the interest of the Govern-
ment to assert claims by way of counterclaim
and the provisions of this subsection repre-
sent a very practical implementation and
classification of the Government's rights in
this regard. It is expressly provided that the
limitations provided in the section will not
prevent the assertion of a claim by the

‘Unilted States against the opposing party in

such an action, or & coparty, or a third party
when the claim of the United States arises
out of the transaction or occurrence that is
the subject matter of the opposing party’s
o Claiii, " THiS merely gives theGovernment-

.the right to g full hearing of all aspects of
‘the case arising out of the same transaction

or occurrence. When the claim of the United
States does not arise out of the transaction
or occurrence that is the subject of the op-
posing party’s clalm and is time barred, it
may only be asserted by the United States to
the degree that it offsets the other claim and
cannot exceed the amount of the opposing
party’s recovery.

“The testimony at the hearing on the bill
noted the fact that this bill does not affect
the authority of each agency to offset on its
own books and without resort to court any
claim it may have against a person to whom
it is about to make a payment based on the
same or an unrelated transaction:. There is



