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1 Plaintiffs ask this Court to step beyond the proper role of the Judiciary, to proceed 
2

without subject matter jurisdiction, to ignore the explicit command of the Anti-Injunction Act, 
3

and to devise sweeping new constitutional rules to strike down the Patient Protection and 
4

Affordable Care Act. The irreducible prerequisite for plaintiffs to assert a claim in federal court 5

6 is standing, and the irreducible prerequisite to standing is injury.  Yet plaintiffs allege none. The  

7 Anti-Injunction Act bars any suit “for the purpose of restraining the assessment or collection of  
8

any tax.” Yet plaintiffs seek such relief. The established tests under the Commerce Clause and 
9

Necessary and Proper Clause defer to Congress’s judgment that a provision regulates matters  10

substantially affecting interstate commerce, or is integral to a larger regulation of interstate 11

12 commerce. Yet plaintiffs mischaracterize, and then ask the Court to ignore, the Congressional 

13 judgment on these matters.1  And the well-worn touchstone of Congressional taxing power under 
14

the General Welfare Clause is whether the provision produces revenue.  Yet plaintiffs revive a 
15

distinction between “regulatory and revenue-raising taxes” that the Supreme Court has 16

17 “abandoned.” Bob Jones Univ. v. Simon, 416 U.S. 725, 741 n.12 (1974). In short, plaintiffs 

18 present no legal claim, and their political dissent is more properly addressed to the elected  
19

branches of government.  
20

ARGUMENT 
21

I.	 The Court Lacks Jurisdiction Over Plaintiffs’ Challenges to the Employer 22
Responsibility Provision and the Minimum Coverage Provision  

23
A. 	 Plaintiffs Do Not Have Standing  

24
Nothing in plaintiffs’ response suggests any injury to them from the employer 25

26 responsibility or minimum coverage provisions – which take effect in 2014 – that is “actual or 

27

28 1 Plaintiffs’ opposition brief addresses only Counts One, Two, and Four of their 
Complaint.  Defendants will similarly confine their arguments in this brief to those counts.  
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imminent” rather than “conjectural or hypothetical,”  Lujan v. Defenders of Wildlife, 504 U.S. 

555, 560 (1992). The Pacific Justice Institute provides no reason to surmise that the health 

insurance it currently offers its employees will be deficient under Section 1513 in 2014. Mr. 

Baldwin does not reveal whether he has health insurance; if he does, that coverage may satisfy 

Section 1501. If he does not, he might nonetheless satisfy that provision in 2014 by taking a job 

with health insurance benefits, qualifying for Medicaid or Medicare, or purchasing insurance. 

Instead of showing the requisite individualized injury, plaintiffs suggest that every 

American has standing because the minimum coverage provision applies to everyone.  See Opp. 

4. If this theory were correct, there would be no standing requirement.  Any plaintiff could 

challenge any law simply by alleging a continuing obligation not to violate it. “The mere 

existence of a statute, which may or may not ever be applied to plaintiffs, is not sufficient to 

create a case or controversy within the meaning of Article III.”  Scott v. Pasadena Unified Sch. 

Dist., 306 F.3d 646, 656 (9th Cir. 2002).2  Plaintiffs thus lack standing. 

B. Plaintiffs’ Claims Are Unripe 

Plaintiffs’ claims are also not ripe, as no injury could occur before 2014, if ever. 

Plaintiffs cannot excuse their lack of an actual or imminent injury by arguing that the minimum 

coverage provision is certain to take effect in 2014. Opp. 4. The operation of the minimum 

coverage provision may be inevitable, but the harm to plaintiffs from its operation is not.  That 

ostensible injury is a “contingent future event[] that may not occur as anticipated, or indeed may 

2 Plaintiffs contend that delaying the effective date of the minimum coverage provision 
until 2014 “was an intentional attempt to divest individual Americans of Article III standing.” 
Opp. 1-2. Come 2014, plaintiffs predict, government attorneys will concede that the provision is 
“constitutionally suspect,” but argue that “[w]e have just gone too far down this road to turn back 
now because of some anachronistic constitutional nuance.”  Id. at 2. This conspiratorial theory is 
specious, and cannot displace the requisites for federal jurisdiction. 

2
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1 not occur at all,” Thomas v. Union Carbide Agric. Prods. Co., 473 U.S. 568, 580-81 (1985).3 

2
Plaintiffs’ claims are thus unripe.  

3
 The cases plaintiffs cite confirm that an actual or imminent injury is a prerequisite for a 

4
ripe claim.  Duke Power Co. v. Carolina Envtl. Study Group, 438 U.S. 59 (1978), unlike this 5

6 case, involved “immediate injury from the operation of the disputed power plants.”  Id. at 81 

7 (emphasis added).  Likewise, in Pacific Gas & Elec. Co. v. State Energy Res. Conservation & 
8

Dev. Comm’n, 461 U.S. 190 (1983), unlike this case, the plaintiffs had to spend millions to build  
9

nuclear facilities before resolution of the legal issue, id. at 201. Indeed, the Court found another 10

claim unripe due to uncertainty whether the challenged provision would ever affect the plaintiffs,  11

12 id. at 202. And in Thomas, unlike this case, “[e]ach of the appellees . . . [had] alleged as yet  

13 uncompensated use of its data,” and one had “engaged in an arbitration lasting many months and 
14

consuming 2,700 pages of transcript.”  473 U.S. at 581.  There was thus “no doubt that the 
15

effects of the arbitration scheme have been felt . . . in a concrete way.” Id. 4 
16

17 Plaintiffs get no mileage from characterizing the issues they would present here as purely 

18 legal. Opp. 4-5. Whether or not the issue is legal, plaintiffs can present it only if they have 
19

suffered or certainly will suffer injury, and that, they cannot show. “The test of ripeness . . . 
20

321   In an apparent effort to show that the government intends to enforce the employer and 
minimum coverage provisions, plaintiffs also cite the Secretary’s recent communications with 

22 certain insurance companies and governors.  Opp. 7-9.  The logical connection is unclear.  In any 
event, the question, again, is not whether the government intends to enforce the law in 2014; but 23
whether, come 2014, it will adversely affect plaintiffs. 

24
4 The remaining cases plaintiffs cite also turn on an actual or imminent injury, or a threat 

25 of an immediate legal penalty if the plaintiff violates the law.  Neither situation is present here.  
See Metropolitan Wash. Airports Auth. v. Citizens for the Abatement of Aircraft Noise, 501 U.S. 26 252, 265 n.13 (1991); Virginia v. Am. Booksellers Ass’n, 484 U.S. 383, 392-93 (1988); Morales 
v. Trans World Airlines, 504 U.S. 374, 381 (1992); Steffel v. Thompson, 415 U.S. 452, 462, 475 27
(1974); Zielasko v. Ohio, 873 F.2d 957, 959 (6th Cir. 1989); Navegar, Inc. v. United States, 103 

28 F.3d 994, 998 (D.C. Cir. 1997); Bland v. Fessler, 88 F.3d 729, 737 (9th Cir. 1996). 
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depends not only on how adequately a court can deal with the legal issue presented, but also on 

the degree and nature of the regulation’s present effect on those seeking relief.”  Toilet Goods 

Ass’n v. Gardner, 387 U.S. 158, 164 (1967). 

C. The Anti-Injunction Act Bars Plaintiffs’ Claims 

The Anti-Injunction Act “could scarcely be more explicit.”  Bob Jones Univ., 416 U.S. at 

736. It provides that, “no suit for the purpose of restraining the assessment or collection of any 

tax shall be maintained in any court by any person . . . .”  26 U.S.C. § 7421(a).  As previously 

shown, the assessments under the employer responsibility and minimum coverage provisions are 

assessed and collected in the same manner as taxes.  The AIA bars any suit that “would 

necessarily preclude” their collection, regardless of plaintiffs’ motivation for the suit. Bob Jones 

Univ., 416 U.S. at 731-32. Plaintiffs, however, would have the Court disregard this statutory 

command because they perceive a “public interest” in doing so.  Opp. 5. The law leaves no such 

latitude. The Court “must dismiss for lack of subject matter jurisdiction any suit” within the 

AIA’s terms.  Elias v. Connett, 908 F.2d 521, 523 (9th Cir. 1990) (emphasis added).  They argue 

alternatively that the AIA should not apply to a facial constitutional challenge to the statute 

establishing the penalties.  Opp. 6. But it is “unmistakably clear that the constitutional nature of 

a taxpayer’s claim is of no consequence to whether the prohibition against tax injunctions 

applies.” United States v. Clintwood Elkhorn Mining Co., 553 U.S. 1, 10 (2008) (internal 

quotation and ellipses omitted).  The AIA requires plaintiffs to bring their constitutional claims 

in a suit for refund of any penalty imposed. 

II. The ACA Falls Within Congress’s Article I Powers  

The ACA addresses a national crisis – an interstate health care market in which tens of 

millions of Americans lacked insurance coverage and in which health care costs spiraled out of 

4
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control. As part of a comprehensive reform, the Act encourages employers to sponsor insurance, 

establishing tax credits for eligible small employers, and assessments on certain large employers 

who fail to offer adequate coverage to employees.  Pub. L. No. 111-148, § 1513. This employer 

responsibility provision on its face regulates an interstate market, as the Commerce Clause 

authorizes.5 

The Act also requires most Americans who can afford insurance to obtain a minimum 

level of coverage or to pay a penalty. Pub. L. No. 111-148, § 1501. This minimum coverage 

provision regulates economic decisions as to how to pay for health care services – decisions that 

have direct and substantial effects on the interstate health care market.  The provision is also 

essential to the Act’s larger regulation of the interstate business of health insurance. Congress 

therefore had the power under the Commerce Clause and the Necessary and Proper Clause to 

enact the minimum coverage requirement.  In addition, as the provision produces revenue, 

Congress also had the independent authority under the General Welfare Clause to enact it. 

A.	 The Minimum Coverage Provision Regulates Activity
 
That Substantially Affects Interstate Commerce 


Defendants have previously shown the substantial effects of economic decisions 

regarding how to pay for services in the health care market.  In the aggregate, decisions to forego 

insurance coverage, and to attempt instead to pay for health care out of pocket, drive up the cost 

of insurance and hinder small employers in providing coverage to their employees.  The costs of 

caring for the uninsured who prove unable to pay, $43 billion in 2008 alone, are shifted to 

providers, to the insured population in the form of higher premiums, to governments, and to 

taxpayers. Pub. L. No. 111-148, §§ 1501(a)(2)(F), 10106(a). 

5 Defendants do not understand plaintiffs’ opposition brief to contend otherwise, and so 
on the merits will primarily address plaintiffs’ challenge to the minimum coverage provision. 

5
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Congress may regulate such activity that, in the aggregate, imposes substantial and direct 

burdens on an interstate market.  See Gonzales v. Raich, 545 U.S. 1, 22 (2005); United States v. 

Stewart, 451 F.3d 1071, 1077 (9th Cir. 2006). The choice of a method to pay for the health care 

that one inevitably will receive – through insurance, or through out-of-pocket payments with the 

backstop of uncompensated care paid for by others – imposes financial burdens on other 

participants in the interstate health care market.  The Commerce Clause empowers Congress to 

address those burdens. 

Plaintiffs contend that Congress cannot support its use of the commerce power by 

“creating commercial activity for the purpose of regulating it.”  Opp. 11. They misunderstand 

what the ACA regulates. Even absent the minimum coverage provision, economic activity 

would still occur – virtually everybody will use health care services, and the class of the 

uninsured, inevitably, will use health care services for which they cannot pay, and for which 

other market participants must pay.  It is that pre-existing activity that directly and substantially 

affects interstate commerce.6 

The minimum coverage provision thus does not invite the parade of horribles plaintiffs 

conjure. Opp. 12. Unlike in the health care market, one who appears at a dealership without any 

money will not receive a free car, and will not inevitably shift the cost of that car to other 

participants in the market for automobiles.  This economic phenomenon of cost-shifting is 

unique to the interstate health care market, and the regulation of this method of payment is 

6 Plaintiffs would have the Court view those who would prefer not to buy health 
insurance in isolation, without reference to the substantial, direct, and proven effects that cost-
shifting has both on the interstate health care market and on the interstate health insurance 
market.  But Congress may rationally make the “contrary policy judgment” to consider the effect 
that the class of the uninsured have, in the aggregate, on these larger markets through the shifting 
of costs on to other market participants.  Raich, 545 U.S. at 26-27. 

6
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1 unique to insurance in that market.  By contrast, a law requiring obese persons to attend Weight 
2

Watchers programs does not regulate payment for services that necessarily will be rendered.   
3

And to justify such a regulation based on substantial effects on interstate commerce would  
4

require a chain of inferences – for example, that obese people use more health care; increased 5

6 demand for health care raises costs; those costs fall on people who are not obese or on the  

7 interstate market generally; Weight Watchers programs substantially reduce costs, and so on.  
8

Here, Congress found that the effects are direct – people who do not have insurance incur $43 
9

billion a year in health care costs for which they do not pay.  Congress did not need to “pile  10

inference upon inference” to link the regulated activity and interstate commerce.  United States v. 11

12 Lopez, 514 U.S. 549, 567 (1995). 

13 B. 	 The Provision Is Integral to the Larger Regulatory Scheme and Is 
Necessary and Proper to a Regulation of Interstate Commerce 14

15  In addition to its authority to regulate matters with substantial effects on interstate 

16 commerce, Congress may regulate even wholly intrastate, non-economic matters that form “‘an 
17

essential part of a larger regulation of economic activity, in which the regulatory scheme could 
18

be undercut unless the intrastate activity were regulated.’”  Raich, 545 U.S. at 24 (quoting Lopez, 19

20 514 U.S. at 561); see also Stewart, 451 F.3d at 1075. When, in 2014, the Act bars insurers from 

21 refusing to cover individuals with pre-existing conditions and from setting eligibility rules based 
22

on health status or claims experience, Pub. L. No. 111-148, § 1201, all persons will be insurable.  
23

The Act will thus provide all Americans with immediate protection against the risk of being 
24

unable to obtain insurance in the event of unexpected and possibly catastrophic illness or injury. 25

26  Plaintiffs nowhere dispute that the ACA protects all Americans by removing this risk, or  

27 that this protection would lead some individuals to “wait to purchase health insurance until they 
28

needed care.” Pub. L. No. 111-148, §§ 1501(a)(2)(I), 10106(a). This prospect makes the 
7
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minimum coverage provision “essential” to the larger regulatory scheme of the ACA.  Id. 

Absent this provision, the incentive for delay would drive the insurance market “into extinction.” 

Health Reform in the 21st Century: Insurance Market Reforms: Hearing before the H. Comm. on 

Ways and Means, 111th Cong. 13 (2009) (statement of Uwe Reinhardt, Ph.D.).   

The Commerce Clause empowered Congress to adopt the minimum coverage provision 

to ensure the vitality of its broader regulatory scheme.  For similar reasons, the provision is valid 

under the Necessary and Proper Clause.  If Congress has authority to regulate interstate 

commerce, “it possesses every power needed to make that regulation effective.” United States v. 

Wrightwood Dairy Co., 315 U.S. 110, 118-19 (1942). “‘If it can be seen that the means adopted 

are really calculated to attain the end, the degree of their necessity, the extent to which they 

conduce to the end, the closeness of the relationship between the means adopted and the end to 

be attained, are matters for congressional determination alone.’”  United States v. Comstock, 130 

S. Ct. 1949, 1957 (2010) (quoting Burroughs v. United States, 290 U.S. 534, 547-48 (1934)). 

Plaintiffs argue that the Necessary and Proper Clause “does not come into play unless 

Congress has validly exercised an enumerated power,” and the minimum coverage provision, 

they say, is not such a valid exercise. Opp. 13-14. This circular argument misses the point.  The 

guaranteed-issue reforms under Section 1201 of the ACA are indisputably valid exercises of 

Congress’s enumerated commerce power; they directly regulate the content of insurance policies 

offered in the interstate market.  And Congress reasonably found that it could not require insurers 

to offer policies to all Americans, regardless of pre-existing conditions, without coupling that 

mandate with the minimum coverage provision, as the interstate health insurance market 

otherwise would implode.  As Congress “possesses every power needed” to make its guaranteed

8
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issue reforms effective, Wrightwood Dairy Co., 315 U.S. at 118-19, it had the power under the 

Necessary and Proper Clause to adopt the minimum coverage provision. 

C.	 The Provision Is a Valid Exercise of Congress’s Independent Power 
Under the General Welfare Clause 

Independent of its power under the Commerce Clause and Necessary and Proper Clause, 

Congress also had authority under the General Welfare Clause to enact the minimum coverage 

provision as a taxing measure under the Internal Revenue Code.  Plaintiffs argue that the Court 

must first find the minimum coverage provision to be valid under the Commerce Clause before 

the taxing power could be applied. Opp. 14. But the Supreme Court has left no doubt that 

Congress may exercise its taxing power even for a regulatory purpose, and even if that regulatory 

purpose would otherwise be beyond its Commerce Clause powers.  See United States v. Sanchez, 

340 U.S. 42, 44 (1950). The minimum coverage provision describes a requirement that, if 

violated, results in an addition to one’s annual income tax and is calculated by reference to 

household income, joint return filing status, and number of dependents for federal tax purposes. 

26 U.S.C. § 5000A(b). The provision is a valid exercise of Congress’s Article I taxing power.7 

III.	 Mr. Baldwin’s Direct Tax and Origination Clause Claims Should Be Dismissed 

Plaintiffs’ arguments with respect to the Direct Tax Clauses, U.S. Const. art. I, §§ 2, 9, 

and the Origination Clause, U.S. Const. art. I, § 7, merit little discussion.8  With reference neither 

7 It is not unusual for Congress to structure taxing provisions by describing a requirement 
and a “tax” or a “penalty” for the failure to comply with the requirement.  See, e.g., 26 U.S.C. 
§ 5761 (penalty for failure to comply with tobacco registration requirements); 26 U.S.C. § 4980B 
(tax for failure of group health plan to comply with continuation of coverage requirements); 26 
U.S.C. §§ 9801-34 (tax for failure of group health plan to comply with portability requirements). 

8 Plaintiffs cannot overcome their lack of standing, the absence of a ripe dispute, or the 
bar of the Anti-Injunction Act by raising these challenges. And, as defendants have previously 
shown, neither clause is implicated at all, as the minimum coverage provision is a valid exercise 
of Congress’s commerce power in addition to its taxing power.  

9
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to logic nor precedent, plaintiffs repeat their claim that the minimum coverage provision is a 

direct tax on “inactivity.” Opp. 14. This characterization is wrong, as discussed above, and also 

irrelevant. Only taxes on real property or (possibly) all of an individual’s personal property 

qualify as “direct.” See Union Elec. Co. v. United States, 363 F.3d 1292, 1300 (Fed. Cir. 2004). 

And capitation taxes are only those imposed “without regard to property, profession, or any other 

circumstance.”  Hylton v. United States, 3 U.S. (3 Dall.) 171, 175 (1796) (opinion of Chase, J.). 

The minimum coverage provision is neither, and so need not be allocated among the states by 

population. In addition, although plaintiffs – again, citing no authority – dispute that the Senate 

can amend revenue bills as it did here, the Origination Clause itself specifies that it “may 

propose or concur with Amendments as on other Bills.”  U.S. Const. art I., § 7. 

Conclusion 

The government’s motion to dismiss should be granted.   

Dated: July 9, 2010 Respectfully submitted, 

      TONY WEST 
      Assistant  Attorney  General  

IAN HEATH GERSHENGORN 
      Deputy Assistant Attorney General 

      LAURA E. DUFFY 
      United  States  Attorney  

/s/ Joel McElvain        
      JENNIFER  R.  RIVERA
      Director
      SHEILA LIEBER 
      Deputy Director 
      ETHAN  DAVIS  

JOEL McELVAIN 
      JUSTIN  M.  SANDBERG  

Attorneys for Defendants 
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