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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

United States of Anerica, Conplainant, v. Jimy Bai Huang, d.b.a.
Great Wall Chinese Restaurant, Respondent; 8 U. S. C. 1324a Proceeding;
Case No. 90100283.

ORDER GRANTI NG | N PART COVPLAI NANT' S MOTI ON FOR SUMVARY DECI SI ON

Appear ances: LEI LA CRONFEL, Esquire,
I mm gration and Naturalization Service for
Conpl ai nant.
JOHN RANDOLPH TORBET, Esquire,
for Respondent.

| . PROCEDURAL SUMVARY

On Septenber 11, 1990, the United States of Anerica, Inmigration and
Naturalization Service, served a Conplaint incorporating a Notice of
Intent to Fine on Respondent Jinmy Bai Hung, d.b.a. Geat Wall Chinese
Restaurant, alleging violations of the provisions of Section 274A of the
Immigration and Nationality Act (the Act), 8 U S. C. 1324a.

Count | of the Conplaint alleged violations of Section 274A(b) (1)
of the Act, 8 U S C 1324a(b)(1l), 8 CF.R Part 274a.2(b)(1)(ii), for
Respondent's failure to properly conplete section 2 of the Enploynent
Eligibility Verification Form (Form1-9) for four (4) individuals hired

after Novenber 6, 1986. Count Il alleged violations of Section 274A(b) (3)
of the Act, 8 U S C 1324a(b)(3), 8 CF.R Part 274a.2(b)(2)(ii), for
Respondent's failure to nake available for inspection Forns 1-9 for

twenty (20) individuals hired after Novenber 6, 1986.

Respondent filed an Answer on Septenber 18, 1990, asserting a
general defense of good faith to the allegations contained within the
Conpl ai nt. Subsequently, a pre-hearing tel ephonic conference was held on
Cct ober 22, 1990 to discuss the possibility of settle-
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nment, discovery, and other pre-hearing matters. A hearing date of January
10, 1991 was also set at that tine (later changed to January 31, 1991 by
nmy Order of Decenber 17, 1990).

On Decenber 20, 1990, Conplainant filed a Mtion for Summary
Decision with a supporting nenorandum alleging that no questions of
material fact existed as to Counts | and Il. Respondent filed its
Response to Mdtion for Sunmary Deci sion on January 3, 1991.

On January 10, 1991, a second pre-hearing tel ephonic conference was
held to discuss Conplainant's Mtion and Respondent's reply to the
motion. As a result of this telephonic conference, Respondent adnmitted
that it saw no genuine defenses to the issues of liability in this
matter, and agreed that partial summary decision as to liability only was
appropri at e.

I'1. STANDARDS FOR DECI DI NG SUMMARY DECI SI ON

The federal regulations applicable to this proceedi ng authorize an

AL to "~ “enter summary decision for either party if the pleadings,
affidavits, material obtained by discovery or otherwise . . . show that
there is no genuine issue as to any material fact and that a party is
entitled to summary decision.'' 28 C.F.R Part 68.36; see also Fed. R

Civ. Proc. 56(c).

The purpose of the sunmmary judgnent procedure is to avoid all
unnecessary trial when there is no genuine issue as to any material fact,
as shown by the pleadings, affidavits, discovery, and judicially-noticed
matters. Celotex Corp. v. Catrett, 477 U S. 317 (1986). A material fact
is one which controls the outcone of the litigation. See Anderson V.
Li berty Lobby, 477 U S. 242 (1986); see also Consolidated Gl & Gas, Inc.
v. FERC, 806 F.2d 275, 279 (D.C. Cr. 1986) (an agency may di spose of a
controversy on the pleadings without an evidentiary hearing when the
opposi ng presentations reveal that no dispute of facts is involved).

Rul e 56(c) of the Federal Rules of Civil Procedure permts, as the
basis for summary decision adjudications, consideration of any
“Tadmissions on file.'' A summary decision may be based on a matter
deermed admitted. See, e.q., Hone Indem Co. v. Famularo, 539 F. Supp. 797
(D. Colo. 1982). See also Mdrrison v. Walker, 404 F.2d 1046, 1048-49 (9th
Cir. 1968) (" 'If facts stated in the affidavit of the noving party for
sunmary judgnment are not contradicted by facts in the affidavit of the
party opposing the notion, they are adnmtted.''); and US. v. One
Heckl er-Koch Rifle, 629 F.2d 1250 (7th Cr. 1980) (Admissions in the
brief of a party opposing a notion for summary judgnent are functionally
equi val ent to adm ssions on
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file and, as such, may be used in determnining presence of a genuine issue
of material fact).

I11. LEGAL ANALYSI S

Count | of the Conplaint alleged four (4) violations where 1-9 forns
were inproperly conpleted. Copies of the |1-9s were attached to the
Conpl ai nant's Menorandum in Support of Mtion for Sunmary Decision as
Exhibit 4 to the Affidavit of Sevie Pacheco, Jr., the investigating
officer. Inspection of the 1-9s supports Conplainant's contention that
Respondent failed to properly conplete section 2 of the each form a
violation of Section 274A(b) (1) of the Act.

Count Il alleged twenty (20) violations of Section 274A(b)(3) of the
Act for failure of Respondent to retain I-9 forns for all enployees hired
after Novenber 6, 1986. Conplainant's Mtion notes that Agent Pacheco was

provided with access to all -9 forns retained by Respondent, and that
by cross-referencing the 1-9s with enployee tine cards, Agent Pacheco
determined that no 1-9 forns were available for the twenty (20)

i ndividuals naned in the Conplaint. See Affidavit of Sevie Pacheco, Jr.
at 4. As Conplainant correctly noted in its Menorandum in Support of
Motion for Sunmary Decision, Section 274A(b)(3) of the Act requires an

enpl oyer:

to retain the form and make it available for inspection by officers of the
[I'mmigration and Naturalization] Service for a period beginning on the date of
hiring. . .and ending. . .(B) in the case of the hiring of an individual (i) three
years after the date individual's enploynment is term nated, whichever is later.

Menor andum at 3.

In its Response to Mdtion for Summary Decision, Respondent stated
that it did not dispute the essential facts as set out in Conplainant's
Motion and Menorandum Moreover, in both its Answer and Response,
Respondent asserted only a "~ "good faith'' defense to the allegations set
forth in the Conplaint. As has been held in previous cases, good faith
is not a defense to liability regardi ng paperwork viol ations, but nmay be
considered as a mitigating factor in consideration of civil penalties.
See United States v. Mario Saikon, Inc., OCAHO Case No. 90100176, (Dec.
14, 1990); United States v. Collins Food International, OCAHO Case No.
89100089, (Jan. 9, 1990), aff'd by CAHO (February 8, 1990); United
States v. USA Cafe, OCAHO Case No. 88100098, (Feb. 6, 1989).

As noted above, summary decision may be based on natters deened
admtted. In the January 10 telephonic conference held in this matter,
Respondent's attorney agreed that no good faith defense was avail abl e on
the question of liability as to Counts | and Il. Based on this adm ssion,
and because Respondent did not dispute the essential facts set out in
Conpl ai nant's Mdtion and
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Menor andum sunmary deci sion on the question of liability is appropriate.

FI NDI NGS OF FACT, CONCLUSI ONS OF LAW AND ORDER

| have considered the pl eadi ngs, nmenoranda, and argunments subnitted
by the parties. Accordingly, | make the following findings of fact and
concl usi ons of |aw

1. That Respondent Jimy Bai Huang, d.b.a. Geat Wll Chinese
Restaurant, has violated Section 274A(b)(1) of the Act, 8 US.C
1324a(b)(1), 8 CF.R Part 274a.2(b)(1)(ii), for failure to properly
conplete section 2 of the Enploynent Eligility Verification Form (Form
I-9) for the four (4) individuals naned in Count | of the Conplaint;

2. That Respondent has violated Section 274A(b)(3) of the Act, 8
U S.C. 1324a(b)(3), 8 CF.R Part 274a.2(b)(2)(ii), for failure to nmake
avail able for inspection Forms 1-9 for the twenty (20) individuals naned
in Count |l of the Conpl aint;

3. That there are no genuine issues of material fact with respect
to liability as to the above |isted Counts and Conplainant's Motion for
Summary Decision is GRANTED as to each of them

4. That the Court will keep jurisdiction of this matter to nake a
determination as to the appropriateness of civil penalties to be inposed.

IT IS SO ORDERED: This 11th day of January, 1991, in San Di ego,
California.

E. MLTON FROSBURG

Adm ni strative Law Judge

Executive O fice of Inmigration Review
O fice of the Adnministrative Law Judge
950 Si xth Avenue, Suite 401

San Diego, California 92101
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