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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
OFFI CE OF THE CHI EF ADM NI STRATI VE HEARI NG OFFI CER
Decenber 28, 1990

United States of Anmerica, Conplainant v. Dynasty 21 Car Wash, Inc.,
Respondent; 8 U.S.C. 1324a Proceedi ng; OCAHO Case No. 90100310.

ORDER GRANTI NG COVPLAI NANT' S MOTI ON FOR DEFAULT JUDGVENT

On October 15, 1990 the Inmmgration and Naturalization Service
(Conmplainant) filed a conplaint with this Ofice against Dynasty 21 Car
Wash (Respondent) alleging violations of the Imrgration Reform and
Control Act of 1986 (IRCA), Pub. L. No. 99-603, 100 Stat. 3359 (Nov. 6,
1986). Specifically, conplainant alleged that Respondent had hired an
i ndi vidual for enploynent, knowing that individual to have then been
unaut horized to work in the United States in violation of 8 US.C 8§
1324a(a)(1)(A), and had also failed to conply with the enploynent
verification requirenents of .8 U S.C. § 1324a(a)(1)(B).

On COctober 22, 1990, Respondent was served with a copy of the
conplaint. Under the pertinent procedural rules, Respondent had thirty
(30) days after service of the conplaint, or until Novenber 21, 1990, to
file its answer with the undersigned. 28 CF.R § 68.5(a), 28 CF.R §
68.8, Fed. Reg. 48593 (1989) (to be codified at 28 C.F.R pt. 68). The
rules also provide that in the event that Respondent fails to file an
answer within the tinme provided the administrative |aw judge may enter
a judgnment by default. 28 CF.R § 68.8.

On Decenber 14, 1990, in the absence of a tinely answer havi ng been
filed by that date, Conplainant filed a Mtion for Default Judgnent
acconpani ed by a pleadi ng capti oned Decl arati on of Counsel.

On Decenber 17, 1990 Respondent filed a response to that notion,
attaching thereto a copy of its answer to the conplaint. Also attached
to the copy of that answer was a notarized certification by M. Howard
L. Baker, counsel of record for Respondent, in
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which he affirmed that, as an attorney adnmitted to practice in the courts
of New York State, he had served a copy of his answer by mail on Novenber
13, 1990 upon M. LlIoyd Minjack, counsel of record for Conplai nant.

Attached to the answer to conplainant's notion was a separate
certification in which counsel for Respondent also affirned that he had
served Conplainant with a copy of that docunent! on Novenber 13, 1990
even though the Answer to Mdtion is dated Decenber 15, 1990. In addition
Respondent's counsel advised that he has been in constant comunication
with Conplainant's counsel in an attenpt to settle this matter.

However, Respondent's counsel nade no nention of having served a
copy of his answer with the admnistrative |law judge as required under
the pertinent regulations, 28 CF.R § 68.5(a), and as he was also
instructed to do in the third paragraph of the Cctober 15, 1990
Noti ce of Hearing.

The rul es specifically provide that once an adninistrative | aw judge
is assigned to a case, all pleadings are to be filed with such judge and
shall be acconpanied by a certification indicating service to all parties
of record, 28 C.F.R § 68.5(a). Respondent, therefore, was required to
file its answer with the undersigned, notw thstanding the fact that the
parties my have then been involved in settlenent negotiations.
Respondent's answer was not filed with the undersigned until Decenber 17,
1990, and therefore was not tinely fil ed.

The provisions of 28 CF.R 8§ 68.8(b) provide that the failure of
Respondent to file an answer within 30 days of its receipt of the
conpl aint shall be deened to constitute a waiver of its right to appear
and contest the allegations of the conplaint and may result in the
i ssuance of a judgnent by default. 28 CF.R 8§ 68.8(b). As noted
previously, the pertinent Notice of Hearing herein, which was mailed to
Respondent's counsel of record on Cctober 16, 1990, also contained that
adnoni tion.

Al though Respondent's counsel has presented proof that he served
Complainant with his answer wthin the required tine period, the
irregularities in such proof and Respondent's counsel's failure to have
tinmely served the answer upon the administrative |aw judge as required,
result in a finding that Respondent has failed to file a tinmely answer
and has also failed to denobnstrate

't should be noted that al though the certification attached to the Answer to
Mbtion states that counsel " “served the within ANSWER ' upon conpl ai nant, its
attachment to the Answer to Mdtion indicates that such certification refers to that
pl eadi ng.

1832



1 OCAHO 282

the requisite good cause for having failed to do so. See U. S. v. Shine
Auto Service, OCAHO Case No. 89100180 (June 16, 1989); vacated by CAHO
(July 14, 1989). Thus, Respondent has waived its right to appear and
contest the allegations of the conplaint. Therefore, Respondent is in
default and, resultingly, a default judgnment is in order.

Accordingly, Respondent is found to have violated 8 US. C 8§
1324a(a)(1) (A, for having hired an individual for enploynent, know ng
that individual to have been unauthorized to work in the United States,
as set forth in Count | of the conplaint. It is further found that
Respondent violated 8 U S.C. § 1324a(a)(1)(B) by having failed to conply
with the enploynent verification requirenments of I RCA and as set forth

in Counts Il, Ill, and IV of the conplaint.

Respondent is hereby ordered to pay a total civil nonetary penalty
of $9, 000, consisting of $2,000 for Count |, $3,500 for Count |1, $1, 250
for Count IIl, and $2,250 for Count IV, and is further ordered to cease

and desist from further violating the provisions of 8 USC §
1324a(a) (1) (A).

JOSEPH E. MCGUI RE
Adm ni strative Law Judge

Appeal | nfornation

This order may be appealed in accordance with the applicable
provi sions contained in 28 C.F.R Sections 68.1 through 68.52, Rules of
Practice and Procedure for Adm nistrative Hearings before Adm nistrative
Law Judges in Cases lnvolving Allegations of Unlawful Enploynent of
Aliens and Unfair |nmgration-Rel ated Enpl oynent Practices.
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