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DECI SI ON AND ORDER
(January 9, 1990)

E. MLTON FROSBURG, Adnministrative Law Judge

Appear ances: JOHN HOLYA, Esquire, and THOVAS E. WALTER, Esquire, for
I mmigration and Naturalization Service

JON E. PETTIBONE, Esquire, and TERRY A MONTAGNE
Esquire, for Respondent

| . Introduction

The Inmmigration Reform and Control Act of 1986 (IRCA), at Section
274A of the Inmmigration and Nationality Act of 1952 (INA), 8 U S C section
1324a, adopted significant revisions in national inmmgration policy. |IRCA
i ntroduced the concept of controlling enploynent of undocunented aliens by
providing an admnistrative nechanism commonly known as enployer
sanctions, for the inposition of civil liabilities upon enployer's who
hire, recruit, refer for a fee, or continue to enploy aliens unauthorized
to work in the United States.

For purposes of the IRCA legislation, an unauthorized alien is
defined as an alien who, with respect to enploynent at a particular tine,
has not either been |lawfully admtted for pernanent residence or authorized
to be so enployed by the INA or by the Attorney General. See, 8 U S. C
Section 1324a(h)(3).

Essential to the enforcenent of the enployer sanction provisions of
IRCA is the requirenent that enployers conply with certain paperwork
verification procedures as to the eligibility of new hires for enpl oynent
inthe United States. See, 8 U S.C. Section 1324a(a)(1)(B)

Il. Procedural History

Thi s | RCA enpl oyer sanction case began on January 13, 1989, when the
United States of Anerica, Immigration and Naturalization Service (INS)
served a Notice of Intent to Fine (NIF) on Collins Foods I|nternational
Inc., d.b.a. Sizzler Restaurant (Respondent). The NIF, at Count |, alleged
t hat Respondent knowi ngly hired Armando Rodriguez-Montion (Rodriguez), an
unaut horized alien, in violation of 8 U S.C. Section 1324a(a)(1)(A), or
alternatively, that Respondent continued to enploy Rodriguez in violation
of 8 U S.C. Section 1324a(a)(2).
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Counts Il through I X of the NIF alleged that Respondent failed to
conply with the paperwork verification requirenents of IRCAin violation
of 8 U S.C. Section 1324a(a)(1)(B) of the Act.

By letter dated February 7, 1989, Respondent exercised its statutory
right to bar enforcenment of the NF pending a hearing before an
admnistrative law judge by filing a tinely request for a hearing with the
INS. See, 8 U S.C. Section 1324a(e)(3).

Consistent with established procedure, on February 13, 1989, the
United States of Anerica filed a Conplaint with the Ofice of the Chief
Adm ni strative Hearing Oficer (OCAHO, incorporating the allegations of
the NIP and includi ng Respondent's request for hearing.

This matter canme on before ne when, on February 22, 1989, QOCAHO
issued a Notice of Hearing on Conplaint Regarding Unlawful Enploynent
which, inter alia, forwarded a copy of the Conplaint to the Respondent,
assigned ne as the admnistrative law judge in this case, and set the
hearing date and place for June 20, 1989, at Phoenix, Arizona.

Respondent Answered the Conplaint on March 23, 1989, denying that it
hired Rodri guez knowi ng he was unaut horized for enploynent in the United
States, and adnitting the factual allegations of the paperwork violations.
Respondent's Answer affirmatively denied the appropriateness of the
proposed fi nes.

To facilitate an agreed di sposition of the case, | ordered prehearing
t el ephonic conferences to be held on May 2, 1989, and June 14, 1989.

On May 25, 1989, Conplainant submtted its Menorandum (Mdtion) for
(Partial) Summary Deci sion with supporting docunents, on the grounds that
no genui ne issue of material fact existed as to Counts Il through I X of the
Conmplaint. On June 5, 1989, Respondent subnmitted its Response to the
Mot i on.

The prehearing conferences not having occasioned an agreed
di sposition of the case, a hearing was conducted in Phoenix, Arizona, on
June 20, 1989, as originally scheduled. At that tinme, oral argunents were
heard on Conplainant's Mdtion for Partial Summary Decision, and a hearing

on the nmerits was conducted on Count |, the knowi ng hiring or continuing
enpl oynent char ge.

On July 13, 1989, | issued a Decision and Oder Ganting
Conmplainant's Mtion for Partial Sunmary Decision in which | found
Respondent liable for the paperwork violations in Counts Il through | X an

assessed a civil nonetary penalty in the amount of one thousand dollars
(%1, 000) .

On Septenber 15, 1989, Conpl ai nant subnitted its Opening Brief, and,
on Septenber 18, 1989, Respondent submitted its Post-

Hearing Brief. Conplainant submtted a Reply Brief on October 3, 1989, and
Respondent followed with a Mtion to Strike Reply Brief on Cctober 6, 1989,
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on the grounds that neither the regulations nor the ALJ had authorized a
reply. Conplainant filed its Response to Respondent's Mdttion to Strike on
Cctober 19, 1989, alleging a recollection by Conplainant's attorneys that
a Reply had been authorized. Respondent, on Cctober 23, 1989, replied that
it had no such recollection, nor was any found in the record.

The Administrative Law Judge's decision is ordinarily nade within
sixty (60) days of the hearing. Due to the prolonged responses of the
parties, the Chief Adninistrative Hearing Ofice, upon ny request nade
pursuant to 28 C.F.R Section 68.50, granted an extension of tinme unti
February 20, 1990.

Not having previously ruled on Respondent's Mdtion to Strike, | do
so now by denyi ng Respondent's notion

The single issue remmining in this case is Count |, in which
Respondent, by and through its mmnagerial enployee, Ricardo Soto-CGonez
(Soto), is charged with hiring or continuing to enploy Rodriguez, know ng
he was an alien not authorized to work in the United States.

I1l. Statenent of Facts

Few of the facts surrounding the hiring of Rodriguez by Soto were
agreed upon at the beginning of the hearing. During the hearing, the
Wi tnesses continued to provide conflicting testinony on a nunber of issues.
Anong the nmaterial issues were the tine period in which Rodriguez presented
an al l eged Social Security card indicating his enploynent eligibility, and
other circunstances relating to whether or not Soto had actual or
constructive know edge of Rodriguez' unauthorized alien status.

It is undisputed that Rodriguez was hired by Respondent, through its
manageri al enpl oyee, Soto. Respondent operates the Sizzler Restaurant at
4501 E. Cactus Road, Phoenix, Arizona, where Soto was enployed as the
Ceneral Manager from February 1988 until Decenber 1988 (Transcript at page
93, line 15, hereinafter T p.93, 1.15-17). Soto has since transferred to
a Sizzler restaurant on West Bell Road in Phoenix (T p.93,1.5). Soto's
career with Sizzler restaurants began in 1978 in California. H's duties as
the General Manager at the tinme Rodriguez was enpl oyed included the hiring
and firing of enployees (T p.94, 1.5-7, p.132, 1.2).

Soto clains that he hired Armando Rodriguez, at the request of
Severiano Rodriguez, Soto's long term friend, and brother of Arnmando
Rodri guez. According to Soto, Severiano assured him that Rodriguez was
authorized to work in the United States.

However, nuch of the testinbny regarding the circunstances
surroundi ng Soto's hiring of Rodriguez was contested by Rodri guez.

A. Respondent's Testinmony on the Hiring of Rodriguez:
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According to Soto, he hired Rodriguez at the request of Rodriguez'
brother, Severiano (T p.96, 1.3-11). Soto and Severiano had worked toget her
at a Sizzler restaurant in California and had been friends for seven or
eight years (T p.95, 1.1-6). Soto clains that Severiano originally asked
for a job for hinself in Phoenix because Severiano's wife wanted to live
closer to her nother who lived in Yuma, Arizona (T p.95, 1.15). Sonetine
| ater, Severiano changed his mnd about noving to Arizona and asked if his
br ot her Armando, who was unenpl oyed at the tine, could have the job instead
(T p.95, 1.21-22). Soto clainms he told Severiano that he woul d be nore than
glad to give Armando the job, if Armando had the necessary docunents for
enpl oyment (T p.96, 1.10-11).

Armando Rodriguez then tel ephoned Soto fromCalifornia to talk with
Sot o about the job and explained that he had been a cook at a Sizzler
restaurant in Victorville, California. It appears at this point, according
to Soto's testinobny, the Rodriguez was prom sed a job working as a cook a
the Arizona Sizzler for a wage of five dollars and fifty cents an hour (T
p.98, 1.15-25).

Approximately three days later, Rodriguez arrived at Respondent's
restaurant in Phoenix and Soto and Rodriguez began the application
procedure. On that day, Rodriguez conpleted an application form which
listed his experience with the Victorville, California, Sizzler, and his
reason for |eaving having something to do with Mexico (T p.98, 1.15-24, T
p.99, 1.15-23; Ex. G 15)). Soto stated that the reason he was not able to
put Rodriguez to work imedi ately was that the work schedule for that week
had al ready been nmade up (T p.100 1.5).

Rodriguez left the restaurant and returned a few days later. Soto
t hen asked Rodriguez for his docunents proving he was eligible to work in
the United States (T p.50, 1.8-18; T p.100, 1.16-23). Rodriguez produced
his driver's |license and, when asked for his Social Security card, he told
Soto that he did not have it (T p.100, 1.19-20). Soto told Rodriguez that
he woul d have to produce his Social Security card, and copies of both of
t he docunents, in order to be put on the payroll (T p.100, 1.20-23).

Finally, on March 22, 1988, Rodriguez returned with an apparent
Social Security card (T p.101, 1.9-11). At that tine, Soto and Rodri guez
filled out the 1-9 Form the formrequired for conpliance with Section
274A(a) (1) (B) of the INA (T p.101, 1.15-17). According to Soto's testinony,
Rodri guez then showed Soto the original driver's

license and the Social Security card, and Soto again requested copies of
bot h docunents (T p. 102, 1.15-16). Rodriguez gave the requested copies to
Soto on either the sane, or the next day (T p.103, 1.3-6).

Rodri guez was put to work as a cook and Respondent subnitted payrol
regi sters showi ng Arnando Rodriguez as an enpl oyee for the periods covered
by his enploynent (T p. 119, 1.14-18). According to Soto, he had no
know edge at that tine, or after, that Rodriguez was unauthorized to work
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inthe United States, until the day Rodriguez was arrested (T p.104, 1.8).

B. Complainant's Testinmony on the Hiring of Rodriguez

Most of Rodriguez' testinobny on material issues of fact conflicted
with that of Soto. And sone of Rodriguez' testinony conflicted with his
own, earlier, deposition. Rodriguez spoke only Spanish during his
testinmony, using the services of an English/Spanish interpreter to
communi cate in the hearing room

Rodriguez testified that he had previously been enpl oyed by Sizzler
Restaurants in Victorville, California, and Big Bear, California (T p. 21,
1.8-24). Rodriguez recalled that he, as Severiano Rodriguez's brother, had
nmet Soto in Mexico in 1982 (T p. 22, 1.13-14). However, Rodriguez denied
any connection between his brother Severiano and his getting the job at the
Phoeni x Sizzler. Rodriguez testified that he just called the Phoenix
Arizona restaurant, from California, and asked for work, wthout any
contact fromhis brother (T p. 24, 1.23-25; Rodriguez Deposition, page 11
line 19-20, hereinafter Rod. D p. 11, 1.19-20).

Rodri guez' testinony confirns the statement that Soto told himhe had
work for himduring the tel ephone call fromCalifornia (Rod. D p. 12, 1.23-
24). On the basis of that call, Rodriguez left California and cane to
Arizona (D p. 13, 1.4-8).

Rodriguez recalled he was not pernmtted to begin work i mediately,
but deni ed knowi ng the reason. He further agreed that he conpleted an -9
Form (T p. 33, 1.3-4). He said he showed only his California driver's
license on the day he was hired, but, in conflict with Soto's testinony,
clainmed that he did not produce a Social Security Card until a nonth and
a half later (T p. 27, 1.20; T p. 28, 1.4). He said he bought his Soci al
Security card at a swap neet in Phoenix (T p. 28, 1.9).

Upon questioning, Rodriguez specifically denied having checked the
box on the 1-9 Formindicating he was a United States citizen, although the
box did have a check mark in it, and Rodriguez did sign and date that part
of the form (Ex. C15; Rod. D p. 18, 1.2-4). Additionally, Rodriguez
testified that due to his lack of a Social Se-

curity card in his own nane, he was paid under the nane of M chael or
M guel (T p. 35, 1.6, p. 41, 1.1-17). There was no corroboration or
evi dence available to support this statenent, and it was contested by Soto
and by Respondent's records.

Most significantly, Rodriguez clained in his testinony, in conflict
with his prior deposition, and in conflict with the statenents of Soto,
t hat when he, Rodriguez, gave Soto his Social Security card, he told Soto
that he was not eligible to work in the United States (T pp. 50-51; Rod.
D p. 27, 1.9-14).
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C. Cedibility of the Wtnessess

Whet her the enpl oynent procedure took place according to Soto's or
to Rodriguez' recollection of the facts, it is certain that Respondent,
through Soto, hired Rodriguez to work as a cook, and that Rodriguez worked
at the Cactus Road Sizzler until he was arrested on or about Septenber 8,
1988, by the INS (T p. 50, 1.20-21; T p. 98, 1.15-24; T p. 104, 1.10).

It is very often difficult to determne the credibility of witnesses.
Deternmination of the facts as presented during this hearing was nade
unusual ly difficult because the testinmony extended beyond the ordinary
enpl oynent procedures into the private lives of the parti es.

For exanple, after Rodriguez was hired by Soto, Soto pernitted
Rodriguez to live in Soto's apartnent during his enploynent (T p. 36, 1.5-
7, T p. 106, 1.16-23). Mich was nade of the fact that the Soto and
Rodriguez fanilies were fromthe same region in Mexico, and that Soto had
been a guest in the Rodriguez famly hone in Mexico (T p. 78-79, 1.21-14;
T p. 107, 1.9-17). Moreover, Soto's girl friend at the tinme of the hearing
was a cousin of Rodriguez (T p. 151, 1.8).

And finally, upon questioning by the Governnent, under oath, Soto
admtted that he, hinmself, had entered the United States from Mexi co,
wi t hout docunents, when he was fifteen years old, and had not becone a
lawful resident of the United States until 1984. This personal information
was i ntended to show that Soto, because of his background, would have a
greater know edge or understandi ng of soneone who professed to be a United
States citizen (T pp. 125-128).

Initially, it would appear that an assessnent of the credibility of
the witnesses is necessary in this case. Oearly, such an assessnment of
their credibility is within ny paraneters as the ALJ. See, e.g., Deuknejian
v. Nucl ear Regul atory Commission 751 F.2d 1287.

Regardi ng ny assessnent of the wi tnesses, what appeared to be nost
in dispute between the parties was whether Rodriguez had

ever told Soto that he [Rodriguez] was unauthorized to work in the United
States. As nentioned previously, even Rodriguez' testinobny is inconsistent
on the issue, conparing his deposition to the hearing testinmony (T p. 51-
55; T p. 76, 1.1-15; D p. 27, 1.9-14). Moreover, Rodriguez' testinony is
directly contradicted by the testinony of Soto that Rodriguez never told
himthat he was unauthorized to work (T p. 104, 1.13-15).

There is no doubt that Rodriguez' testinmony on exactly what and when
he told Soto about bei ng unaut horized to work was exhaustive; it may al so
have appeared to be evasive (T p. 51-78). Nonetheless, it is difficult to
di stingui sh between nervousness or confusion and actual fabrication on the
part of this wtness.

The Respondent attenpted to cast doubt on Rodriguez' inability to
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understand English by evidence of his successful work in the United States
over the past six years, including taking food orders in English, and by
his two year marriage to an English-speaking United States citizen.
Respondent further pointed out what appears to be a conflict between
Rodriguez testifying that he had not left the United States since 1982 and
his stated reason for leaving his job with Sizzler in Victorville,
Cal i f orni a.

The credibility of each of these two witnesses is in doubt. Soto has
his job to protect as a long term enployee of Sizzler in a manageri al
position. The evidence showed that, as a part of Sizzler's established
policy, a Sizzler enployee could be disnissed for failure to conply with
| RCA requirenents.

Rodri guez, on the other hand, had recently becone authorized to work
inthe United States, a status which requires further involvenent with the
INS before permanent resident alien status is granted. Sone testinony
regardi ng Rodriguez' continuous United States residency since 1982 even
appears to be designed to support his eligibility for work authorization
(T p. 20, 1.10-12). See, 8 U.S.C. Section 1427(a). And it is alnobst certain
that Rodriguez first becane aware of his eligibility for work authorization
as a result of his arrest by the INS, as there is no testinony to the
contrary (Conplainant's Exhibit 17, Record of Deportable Alien and T p. 20,
1.13-25).

Under the circumstances, of this case, it is difficult to determ ne
by a preponderance of the evidence, as required by the |egislation, which
version of the facts surrounding the hiring is nore convincing.
Nonet hel ess, after careful and lengthy review of all of the credible
testi nony and evidence or record, | amof the opinion, and so find, that
Soto's testinobny is | ess convincing.

Accordingly, | find that Respondent, by and through its nanageri al
enpl oyee Soto, may not have had actual know edge of Rodri -

guez' unauthorized status. However, notwi t hstandi ng Respondent's | ack of
actual knowl edge, | find that Respondent did violate 8 U S.C Section
1324(a)(1)(A), in that Respondent should have known Rodriguez was
unaut hori zed for enploynent in the United States.

| reach this decision by taking Soto at his word, as it is given in
his testinony, on two issues. One, that Soto pronmised a job to Rodriguez
before Soto had an opportunity to exam ne properly Rodriguez' docunents or
to formany reasonabl e belief that said docunents were genui ne. And two,
that at the tinme, Soto was presented with Rodriguez' docunents, despite
Rodri guez' delay in producing his Social Security card, Soto accepted the
docunents as genui ne without questioning or in fact exam ning them

Accordingly, | find that Soto wilfully and deliberately failed to

inquire into the immgration status of Rodriguez, and that such action was
taken to avoid learning that Rodriguez was, at that tinme, an alien not
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aut horized to work in the United States.
V. Discussion

A Count |: Knowingly Hring or Continuing to Enpl oy an Unaut hori zed
Alien

The elenents of the offense of knowingly hiring or continuing to
enpl oy an unauthorized alien are that a person or entity, after Novenber
6, 1986, hires, or continues to enploy an alien in the United States,
knowi ng that the alien is unauthorized with respect to such enpl oynent.

a. Person or Entity. In the Notice of Intent to Fine served by
Conmpl ainant, and in subsequent pleadings, Respondent is at all tines
identified as Collins Foods International, Inc., d.b.a. Sizzler Restaurant.
Respondent adnits that by and through its managerial enployee, Ricardo
Sot 0, Respondent hired Arnmando Rodri guez.

b. After Novenber 6. 1986. The second elenent is established by
adm ssions and docunents, including the Form1-9 signed by Rodriguez on
March 22, 1988, a date occurring after Novenmber 6, 1986.

c. Hres or Continues to Enploy. The fact that Respondent was hired
by and continued in Respondent's enploy is shown by testinony and
docunents, including Respondent's payroll records, establishing enpl oynent
bet ween t he approxi mate dates of March 22, 1988 and Septenber 8, 1988.

d. An Unauthorized Alien. The fourth elenent, the fact that Rodri guez
was an unauthorized alien on Septenber 8, 1988, at the tine of his
apprehension by the INS, was convincingly established by his admission to
the Border Patrol Agents that he entered the United States illegally and
that he did not have work authoriza-

tion. Hs statenments regardi ng his unauthorized status nade to the Agents
were corroborated by his testinony under oath at the hearing.

As previously nentioned, Rodriguez was released to apply for
legalization imediately following his arrest by the INS, and he received
wor k aut horization in Cctober of 1988.

This ““tenporal'' quality to an enpl oyee's unauthorized status for
purposes of | RCA actions was anticipated by |IRCA legislation. As noted
previously, an unauthorized alien is defined by statute as an alien who
""is not at that tinme either an alien lawfully admitted for permanent
resi dence, or authorized to be so enployed by this Act or by the Attorney
Ceneral .'' (enphasis added.)

Accordingly, |I find that Rodriguez was not, between March 22, 1988,
and Septenber 8, 1988, an alien authorized to be so enpl oyed.

e. Knowing the Alien is Unauthorized. Having satisfied the first four
el emrents of the charge with an abundance of convincing testinony and
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physi cal evidence, proof of the fifth elenent, "~ “knowi ng the alien was not
aut horized for enploynent in the United States,'' is significantly |less
easily arrived at.

It is clear fromthe pleadings and testinony that Soto was aware of
his responsibilities under IRCA. As the General Manager of one of
Respondent's restaurants, Soto received witten information from his
enpl oyer and fromthe INS concerning | RCA | egislation, including a copy of
t he Handbook provided by the INS, wth instructions on the proper
conpl etion of 1-9 Forns, and the need to verify docunents.

While Soto asserts that he did not always read the infornmation
supplied to himon IRCA he adnits that he was aware of his obligations
under the legislation (T p.104, 1.21-25). Sone of his awareness cane from
attendi ng neetings at which conpliance with | RCA was discussed with Sizzler
personnel (T p.105, 1.7-13). Sonme of his awareness canme from INS
information provided to himwhile he worked at other Sizzler restaurants
(T p.135, 1.15-22).

Despite Soto's awareness of his obligation to verify Rodriquez'
eligibility for enploynent, it is uncontradicted that Soto told Rodriguez
he would be hired long before Soto ever saw, or had any opportunity to
verify, any evidence of Rodriquez' work authorization (T p.137, 1.24-25).

Under the circunstances, and notw thstanding the possibility that
Severiano Rodriguez did assure Soto that Arnando Rodriguez was authorized
to work, the conpletion of the 1-9 Form becane a nere formality, and
apparently, would not have resulted in a find-

ing of anything other than an eligible enploynent status for Rodriguez.

Accordingly, |I find, as a result of Respondent's failure to genuinely
apply the procedure for conpleting the 1-9 Form before enpl oynent, that
Respondent shoul d have known that Rodriquez was unauthorized for work in
the United States.

It nust be enphasized that this is a finding of constructive
know edge, and not of actual know edge. For the many reasons which cane out
in the hearing and were discussed previously, the constructive know edge
standard will be applied.

In a prior | RCA case concerning a charge of continuing to enploy an
unaut horized alien, United States of America v. Mester Manufacturing Co.
OCAHO Case No. 87100001, June 17, 1988, (Mrse, J.), aff'd OCAHO (July 12,
1988), aff'd 879 F.2d 561 (9th Cir. 1989), the ALJ stated:

"It is irrelevant by what neans respondent obtained notice sufficient to formthe
scienter by which it is concluded respondent knew, or should have known, that the
status of the enployees was that of unauthorized aliens.''
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The Mester case involved an enpl oyer who had received sone form of
notice fromthe INS that a certain nunber of his enpl oyees might not have
been authorized to work in the United States. The Mester respondent
asserted that it could not be held to "~ “know edge not inparted in
conformty with established nodes by which INS, in conpliance with this own
regul ations, provides the authorized neans of service by the Service .

of notices, decisions and other papers . . . in admnistrative
proceedi ngs before Service officers. . . .''" Id. at 20.

It was, then, the ALJ's position that the gravenen of a violation of
knowi ngly continuing to enploy an unauthorized alien is the state of
know edge, and not the nethod of effecting notice sufficient to nmake out

a case of knowledge. 1d. Accordingly, "~ “knowing'' in a charge of
““knowi ngly continue to enploy'' under |RCA, included the constructive
know edge standard, " should have known.''

That concl usi on was al so reached by another ALJ in United States v.
New El Rey Sausage Conpany, |nc., OCAHO Case No. 88100080, (July 7, 1989),
(nodified in part not affecting this decision, OCAHO August 4, 1989). Like
Mester, New El Rey Sausage involved an allegation of "~ know ngly continuing
to employ'' after the INS had supplied the enployer with informati on which
pl aced upon the enployer a duty to inquire further into the authorization
of its enpl oyees.

Consistent with the Mester and New El Rey Sausage cases, | found in

United States of Anerica v. Sophie Valdez, d.b.a. La Parrilla Restaurant,
OCAHO Case No. 89100014, (Septenber 27, 1989),
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that the constructive know edge standard could be applied in cases dealing
with knowingly hiring, as well as knowi ngly continuing to enpl oy.

Applying that standard to the instant case, it is not necessary to
find that Rodriguez had expressly infornmed Soto of his unauthorized status.
It is sufficient that Soto should have known.

In reaching this conclusion, it is critical to recognize the
obligation of the ALJ to remain mindful of the intent of Congress. As
stated previously, the Inmgration Reformand Control Act of 1986 anended
the Immgration and Nationality Act of 1952 by adding a new section 274A
whi ch sought expressly to control illegal inmigration into the United
States by the inposition of civil penalties, and in certain cases of
pattern or practice even crimnal penalties, upon enployers who know ngly
hire or continue to enpl oy unauthorized aliens in the United States.

Conpl ai nant has offered several facts in evidence to prove that Soto
shoul d have known of Rodriguez' unauthorized status at the tinme of hiring.
To wit: Rodriguez' delay in presentation of a Social Security card, the
| am nation of the card, the msspelling of Rodriguez as Rodriquez on the
Social Security card, the lack of any reference to the United States of
America on the card, and the use of two fanmly names on Rodriguez
California driver's license but not on the card.

Conplainant also stresses Soto's adnitted failure to tinely
famliarize hinself wth his enployer's nenoranda concerning the
requi renments of | RCA and the proper conpletion of 1-9 Forns.

Respondent affirmatively defends that it conplied wth the
verification requirenents and that it accepted the docunent in the good
faith belief it was genuine. Such a showing of conpliance with the
verification requirenents could establish a good faith affirmati ve defense
agai nst a charge of knowing hiring. See, 8 U S.C. Section 1324a(a)(3),
which reads in pertinent part:

(3) Defense.--A person or entity that establishes that it has conplied in good faith
with the requirenents of subsection (b) with respect to the hiring, recruiting, or
referral for enmployment of an alien in the United States has established an
affirmati ve defense that the person or entity has not viol ated paragraph (1)(A) wth
respect to such hiring, recruiting, or referral.

However, it was not the intention of Congress to nmake the nere
conpletion of an 1-9 Form an absolute defense to a charge of know ng
hiring. Rather, the assertion of the defense and the presentation of the
-9 Form raises a rebuttable presunption that the enployer has not
knowi ngly hired an unauthorized alien. The governnent may rebut the
presunption by offering proof, for exanple, that the docunents did not
reasonably appear on their face to be
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genui ne, that the verification process was pretextual, or that the enpl oyer
col luded with the enployee in falsifying docunents, etc.'' See, HR Rep
No. 99-682, 99th Cong. 2d Session, p. 57 (1986).

The INA, at Section 274A(b)(1)(A)(ii), describes conpliance with
respect to exam nation of docunents in the foll owi ng manner

""A person or entity has conplied with the requirenents of this paragraph with
respect to exam nation of a docunent if the document reasonabl e appears on its face
to be

genui ne.

At a glance, the face of the card m ght not necessarily appear to be
false. Both the genuine and the false card have large letters reading
"TSOCIAL SECURITY'' across the top, drawings of colums at the sides, a
circle in the center, and a signature across the bottom

Nonet hel ess, nore than a glance is required by the | egislation. The
card nust appear reasonably to be valid. Had Soto taken the tine to nmake
a conparison, he would have found that the printing on the reverse side of
the card did not contain all of the |anguage found on the Social Security
card exanpl e provided in the I NS Handbook. He further woul d have found that
every Social Security card is considered void if |am nated. Rodriguez'
Social Security card was laminated at the time of the hearing and, fromthe
phot ocopi es, appears to have been lamnated at the tinme Soto accepted it.

Finally, Soto would have found that Rodriguez was misspelled, and
that the card presented by Rodriguez made no reference to the United
States. Soto concedes he did not exam ne the Social Security card, nor did
he conpare it with the exanples set forth in the Handbook for Enpl oyees,
I nstructions for Conpleting FormIl-9, Form M 274, provided to Respondent
by INS (Exhibit CG2; D p. 83-84).

In its brief, Conplainant clains that Soto failed to " “physically
exam ne'"' t he docunent s as required by 8 CFR Section
274a.2(b) (1) (ii)(A). For the record, failure to comply with 8 CF. R
Section 274a.2(b)(1)(ii)(A was not charged in Count | of the Conplaint and
such a violation is not found here. The charge in the instant case is
failure to conply with Section 274A(a) (1) (A of | NA

As Conpl ai nant points out, there is a strong policy argunent in favor
of an admnistrative law judge relying on circunstantial evidence which
gi ves the enpl oyer notice of an enployee's status as an illegal alien. The
argunent is that to do otherwi se woul d encourage an enpl oyer to consciously
avoi d acquiring know edge of the enployees inmgration status whenever the
enpl oyer suspects, fromthe circunstantial evidence before him that his
enpl oyee is an illegal alien

The term knowi ngly, even when used in crimnal statutes, is not
limted to positive know edge, but includes the state of nind of one who
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acts with an awareness of the high probability of the fact in question,
such as one who does not possess positive know edge only because he
consciously avoids it. See, United States v. Jewell, 532 F.2d 597, 702 (9th
Cir. 1976 [en banc] cert. denied, 426 U S. 951, (1976).

At a point late in the hearing, Soto responded to the Governnent's
guestioning that he had not read Rodriguez' application when he was hired,
saying, | didn't pay nuch attention to the paperwork because | had
already told himthat he had a job'' (T p. 137, 1.24-25).

Clearly, Soto testified that he had promsed a job to Rodriguez
bef ore he had any opportunity to exam ne Rodriquez' docunents verifying his
aut horization to work in the United States.

After carefully weighing all the evidence, | find that Soto
deliberately failed to inquire into the imrgration status of Rodriguez,
and such action was taken to avoid | earning of the fact that Rodriguez did
not have the necessary docunentation for enpl oynent.

Accordingly, | find Respondent, by and through its nanageri al
enpl oyee, Ricardo Soto, is liable for violation of Section 274A(a) (1) (A
of the INA, in that Respondent hired Arnmando Rodri guez, knowi ng that he was
unaut horized to work in the United States.

| do not find Respondent liable for a violation of Section 274A(a) (2)
of INA, knowingly continuing to enploy, in that the charge is offered in
the alternative.

V. Cvil Mnetary Penalties

As appears from the foregoing discussion, it is ny judgnent that
Respondent has violated Section 274A(a)(1)(A) of the Inmmgration and
Nationality Act, 8 U S.C Section 1324a(a)(1)(A), in that it hired Armando
Rodri guez for enploynent in the United States, knowi ng that he was an alien
unaut hori zed with respect to such enpl oynent.

Having found the violation, | nust assess a civil noney penalty
pursuant to Section 274A(e)(4)(A) of the Act, which requires the person or
entity to cease and desist fromsuch violations and to pay a civil penalty
in an anmount of:

"7(1) not less than $250 and not nore than $2,000 for each unaut horlzed alien with
respect to whoma violation of either such subsection occurred.

In the Notice of Intent to Fine, and the subsequent Conplaint,
Conpl ai nant proposed a penalty of one thousand dollars ($1,000). For the
record, the proposed INS penalty is effective only if the

charge is not contested. Once contested, the ALJ can consider the penalty
de novo. See, e.g., California Stevedore and Ball ast Conpany v. OSHRC, 517
F.2d at 986, 988, citing Adm nistrative Procedure Act Section 557(b), 5
U S.C. Section 557(h).
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Upon consideration of the record, | find that the penalty proposed
by the Conplainant is a just and an equitable anmpunt, and, accordingly,
assess a penalty for Count | in the anobunt of one thousand dollars
(%1, 000.).

VI. Findings of Fact., Conclusions of Law, and O der

I have considered the pleadings, nmenoranda, supporting docunents,
oral testinony and physical evidence. Accordingly, and in addition to the
findings and concl usi ons al ready nentioned, | nmake the follow ng findings
of fact and concl usions of |aw

1. Al notions not previously ruled upon are hereby deni ed.

2. As previously found and discussed, | determne, upon a
preponderance of the evidence, that Respondent violated 8 U S.C. Section
1324a(a) (1) (A), in that Respondent hired Armando Rodriguez for enpl oynent
inthe United States, knowing he was an alien unauthorized with respect to
such enpl oynent.

3. That the good faith affirmative defense is unavailing to a charge
of violating Section 1324a(a)(1)A) where, as here, the Respondent has
admitted it nerely nade the appearance of conpliance wth paperwork
requi rements, having already promi sed enpl oynent to Rodriguez.

4. That, liability for Count | having been found, Respondent is
hereby Ordered, pursuant to Section 274A(e)(4), to cease and desist from
violations of Section 274A(a)(1)(A) of the INA 8 US. C Section
1324a(a) (1) (A).

5. That it is just and reasonable to require Respondent to pay a
civil nonetary penalty in the anount of one thousand dollars ($1,000.) for
Count | of the Conplaint.

6. That, pursuant to 8 U S.C. Section 1324a(e)(6), and as provi ded
in 28 CF.R Section 68.51 (1989), this Decision and Order shall becone the
final decision and order of the Attorney Ceneral as to Count | of the
Conpl aint, (Counts Il through I X had been rul ed upon previously) unless,
within five (5) days of the date of decision a review is requested, and,
after such a request is nade, and within thirty (30) days fromthis date,
the Chief Administrative Hearing Oficer shall have nodified or vacated it.

IT IS SO ORDERED: This 9th day of January, 1989, at San D ego,
California.

E. MLTON FROSBURG

Adm ni strative Law Judge
Executive O fice of Inmigration Review
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O fice of the Adnministrative Law Judge
950 Si xth Avenue, Suite 401

San Diego, California 92101
(619) 557-6179
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