
IN THE UNITED STATES DISTRICT
COURT FOR THE WESTERN DISTRICT OF

MISSOURI WESTERN DIVISION

UNITED STATES OF AMERICA,

Plaintiff,

V.
Civil Action No. 4:10-cv-0497-GAF

THE CITY OF KANSAS CITY,
MISSOURI

Defendant.

THE STATE OF MISSOURI,

Non-aligned Party,

Joined pursuant to 33 U.S.C. § 1319(e)

SECOND AMENDMENT TO CONSENT DECREE

WHEREAS, the United States of America ("United States") and the City of Kansas

City, Missouri ("KC" or "City")(collectively "Parties") are parties to a Consent Decree entered

by this Court on September 27, 2010 (Dkt. # 12);

WHEREAS, the Consent Decree requires, among other things, that KC construct and

implement certain Combined Sewer Overflow ("CSO") and Sanitary Sewer Overflow ("SSO")

Control Measures intended to reduce or eliminate overflows from KC's CSO and SSO systems;

WHEREAS, the Parties agreed to amend that Consent Decree to reflect certain

modifications to the substantive requirements and implementation schedules and an

Amendment to Consent Decree was entered by this Court on January 9, 2015 (the "Amended

Consent Decree")(Dkt. # 17);
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WHEREAS, the Amended Consent Decree provides that "[E]xcept as expressly

modified" by the Amendment, "all provisions of the Consent Decree ...shall remain

unchanged and in full force and effect;"

WHEREAS, as KC continues to refine the design and implementation of the agreed-

upon SSO and CSO Control Measures and integrate Control Measure delivery with other

planned improvements to KC infrastructure, KC has discovered, and may continue to discover,

that additional changes to the SSO and CSO Control Measures required by the Consent Decree

will enhance the efficiency, cost-effectiveness, and environmental benefits of both the Control

Measures and other planned improvements to KC infrastructure;

WHEREAS, KC has proposed specific changes to the scope and timing of six of the

projects required by the Amended Consent Decree to enhance the efficient deployment of

funding and personnel by adjustments to construction sequencing and facility sizing and to

leverage opportunities to simultaneously improve KC's drinking water distribution system;

WHEREAS, the Parties agree that the proposed modifications to the six projects

identified herein and detailed in Revised Appendix A may result in increased overflows for

defined time periods, but will provide for greater and/or more cost-effective reductions in

overflows upon completion of each of the modified projects and thereafter, as compared to the

overflow volumes contemplated by the Amended Consent Decree;

WHEREAS, Section XXV of the Amended Consent Decree ("Modification") provides

that "there shall be no material modification of this Consent Decree without written approval by

all Parties and the Court;"

WHEREAS, pursuant to Section XXV of the Amended Consent Decree, the Parties

have agreed to this Proposed Second Amendment to the Consent Decree;

WHEREAS, this Proposed Second Amendment constitutes a material change to the
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Amended Consent Decree, requiring Court approval under Section XXV of the Consent Decree;

and

WHEREAS, the Parties recognize, and the Court by entering this Proposed Second

Amendment finds, that this Amendment has been negotiated by the Parties at arm's length and

in good faith and that this Amendment is fair, reasonable, and in the public interest.

NOW THEREFORE, with the consent of the Parties, IT IS HEREBY ADJUDGED,

ORDERED, AND DECREED as follows:

1. Except as expressly modified herein, all provisions of the Consent Decree entered by

the Court on September 27, 2010 (Dkt. 12), as modified by the Amended Consent Decree

entered by this Court on January 9, 2015 (Dkt. # 17), shall remain unchanged and in full force

and effect.

2. The only proposed changes to the Consent Decree are the modifications to the Control

Measures enumerated below and detailed in the Declaration of Andy Shively filed in support

of this Amendment (Declaration attached hereto as Exhibit 1) and in Appendix A to the

Amended Consent Decree (Revised Appendix A attached hereto as Exhibit 2), revision-

marked to highlight all changes to be effectuated by this Amendment.

Control Measure No. 1: Relief Sewer -Diversion Structure 068 to Blue
River Sewer: Change in Control Technology and Updated Completion
Cr.herinle

Control Measure No. 2: Outfall 063 Sewer Consolidation Proiect —
Significantly Expanded Scope of Work and Schedule Adjustment

Control Measure No. 3: Sewer Separation Diversion Structure 099 —
Schedule Adjustment to Accommodate Necessary Construction
Sequencing

Control Measure No. 4: Gooseneck Creek Arch Gate And 4 MG Pump
Station -Site Change and Schedule Adjustment

Control Measure No. 5: NEID Diversion Structure 006 Sewer Separation
— Significantly Expanded Scope of Work and Schedule Adjustment
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Control Measure No. 6: Round Grove Pump Station Project —Ongoing
Evaluation of I/I Reduction in Lieu of Increased Pumping Capacity
Associated Schedule Adjustment.

In conjunction with the foregoing changes to the Consent Decree, the Parties propose

to modify Appendix A to reflect the modifications enumerated above. Those changes to

existing Appendix A appear in the attached Appendix A in redline/strikeout.

4. The effective date of this Amendment shall be the date upon which this Amendment

is entered by the Court or the motion to enter this Amendment is granted, whichever occurs

first, as recorded on the Court's docket.

Each undersigned representative of Kansas City and the Deputy Assistant Attorney

General for the Environment and Natural Resources Division of the United States Department of

Justice certifies that he or she is fully authorized to enter into the terms and conditions of this

Amendment and to execute and legally bind the Party he or she represents to this Amendment.

6. This Amendment shall be lodged with this Court for a period of at least 30 days for

public notice and comment in accordance with 28 C.F.R. § 50.7. The United States reserves the

right to withdraw or withhold its consent if the comments regarding this Amendment disclose

facts or considerations indicating that this Amendment is inappropriate, improper, or inadequate.

The City consents to entry of this Amendment as proposed without further notice and agrees not

to withdraw from or oppose entry of this Amendment by the Court or to challenge any provision

of this Amendment, unless the United States has notified the City in writing that the United

States no longer supports entry of the Amendment.

7. This Amendment to the Consent Decree constitutes the final, complete and exclusive

agreement and understanding among the Parties with respect to this Amendment to the Consent

Decree, and this Amendment supersedes all prior agreements and understandings, whether oral or
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written concerning the Amendment embodied herein.

8. This Agreement may be executed in counterparts, and its validity shall not be

challenged on that basis.

The undersigned party hereby consents and certifies that it is authorized to consent
to the terms and conditions of this Amendment to Consent Decree in the matter of United
States, et al. v. City of Kansas City, Missouri:

FOR THE UNITED STATES OF AMERICA:

Date: ~~ ~ ~ -Z 0 ~ ~ ~t~
RUCE S. GELBER
Deputy Assistant Attorney General
United tes Department of Justice
Envir ental and atural s urces Division

Date: 9'--~~ ~~ ~ /!i
FREDERICK S. PHILL S
Senior Trial Attorney
United States Department of Justice
Environmental and Natural Resource Division
Environmental Enforcement Section
P.O. Box 7611
Washington D.C. 20044
Telephone: 202-305-0439
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The undersigned party hereby consents and certifies that it is authorized to consent to the

terms and conditions of this Amendment to Consent Decree in the matter of United States,

et al. v. City of Kansas City, Missouri:

FOR THE UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

REGION VII:

Date: i1~71f 7
JAME .GULL RD
Regio Adminis rator
United States Environmental Protection Agency
Region 7
11201 Renner Road
Lenexa, Kansas 66219

Date

Date:

~~/Z~~ ~ F RY ICHA
Acting Director
Water, Wetlands and Pesticides Division
United States Environmental Protection Agency
Region 7
11201 Renner Road
Lenexa, Kansas 66219

/L~ /,-~ /~
` DAVID CO AD

Regional Counsel
United States Environmental Protection Agency
Region 7
11201 Renner Road
Lenexa, Kansas 66219
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FOR THE CITY OF KANSAS CI'T'Y, MISSOUR

Date: /Q~`,~// ~
TROY CHULTE
City Manager
Office of the, City Manager
414 East 12~' Street
Kansas City, Missouri 64106

APPROVED AS TO FORM:

Date: ~ ~ J j~ / ~ ~- 
r

~ ~ CE ILIA ABBOTT
City Attorney
23 d̀ Floor
City Hall
414 East 12 h̀ Street
Kansas City, Missouri 64106
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EXHIBIT 1
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MISSOURI

WESTERN DNISION

UNITED STATES OF AMERICA, )

Civil Action No. 4:10-cv-0497=GAF
Plaintiff, )

v. )

THE CITY OF KANSAS CITY, )
MISSOURI )

Defendant. )

THE STATE OF MISSOURI )

Non-aligned Party, )
Joined pursuant to 33 U.S.C. § 1319(e) )

DECLARATION OF ANDY SHIVELY

I, Andy Shively, being under penalty of perjury, declare and state as follows:

1. I am over 18 years old, have personal knowledge of the facts contained in this

Declaration and, if called as a witness, could testify competently to them.

2. I am currently employed by the City of Kansas City, Missouri (the "City"), as a Special

Assistant City Manager and I am charged with administration and implementation of the

City's Overflow Control Program. I have been employed by said City for over 23 years.

3. I am familiar with the terms of the Consent Decree entered in the above-styled case on

September 27, 2010, first amended on January 9, 2015, and the proposed Modificarion to

the Consent Decree filed with this Court simultaneously with this Declaration.
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4. The City and the Plaintiff have continued a meaningful dialogue concerning the City's

efforts to ensure full compliance with the implementation of the Consent Decree.

5. Since the entry of the Consent Decree by the Court, the City has taken extensive efforts

to meet the express purpose of the Consent Decree — "to take all measures necessary to:

(a) achieve full compliance with the CWA and the regulations promulgated thereunder;

(b) achieve full compliance with the City's Current NPDES Permits as they relate to the

capacity at the WWTPs and capacity, management, operation and maintenance of the

collections systems; (c) achieve the goal of eliminaring SSOs; and (d) to achieve the goal

of eliminating bypasses prohibited by 40 C.F.R. Section 122.41(m) ..." Consent Decree

Section IV.

6. To date, those efforts include but are not limited to the following:

a. Completed construction of the Green Solutions Pilot Project in the Middle Blue River

Basin;

b. Completed constntction of the inflow and infiltration reduction projects in the Round

Grove Basin;

c. Completed construction of the Round Crrove Force Main Rehabilitation project;

d. Completed construction of the basin-wide small-sewer rehabilitation project in the

Middle Blue River Basin;

e. Completed construction of the Turkey Creek Pump Station Upgrade project;

f. Completed construction of approximately 90% of the 87th Street Pump Station

Upgrade project, which has a Consent Decree Date of Achievement of Full Operation

of December 31, 2017;
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g. Completed construction of approximately 95% of Crreen Infrastructure Distributed

Storage Project tributary to Outfall 069 in the Middle Blue River Basin, which has a

Consent Decree Date of Achievement of Full Operation of December 31, 2017;

h. Completed construcrion of approximately 90% of Green Infrastructure Distributed

Storage Project tributary to Outfall 059 in the Middle Blue River Basin, which has a

Consent Decree Date of Achievement of Full Operation of December 31, 2017;

i. In a timely manner met all the milestones required to date in Appendix A to the

Consent Decree;

j. Met all obligations related to civil penalties imposed under the Consent Decree.

7. Notwithstanding these successes and as expected with such a massive, community-wide

infrastructure program, the City has encountered six Control Measures for which an

adjustment to the scope, nature, and timing is necessary in order to optimize the

sequencing and environmental and public benefits of the remedial projects.

a. Appendix A of the Consent Decree at page 8 requires the City to construct

additional wet weather storage in the nature of approximately 9,4001inear feet of

relief sewers from Diversion Structure 068 (upstream of Outfa11058) to the Blue

River Sewer. After further engineering analysis, it was determined that the

original Control Measure would not provide adequate capacity to convey

combined sewer flows to the Blue River Interceptor Sewer because the surchazge

in the new relief sewer could result in additional potential overflows. An

alternatives analysis illustrated that an earthen storage basin option was feasible to

achieve the same or better performance level at a reduced cost. However, the

storage basin may necessitate the excavation of a former solid waste disposal
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area. Because of the need to manage any impacts of the solid waste at the site, as

well as a need to complete design and construction of the basin, the Date of

Achievement of Full Operation necessitates a change from December 31, 2018, to

December 31, 2020.

b. Appendix A of the Consent Decree at page 8 requires the City to construct

approximately 12,000 linear feet of consolidation piping in the Middle Blue River

Basin in order to eliminate typical year overflows at 14 diversion structures

upstream of Outfall 063. The Outfall 063 Sewer Consolidation project has grown

substantially in scope from the planned sewer consolidation only project to a

sewer consolidation, sewer separation, and water main replacement project

because detailed field investigations revealed the need for a substantially

expanded scope of work for the Control Measure, including that:

i. The original plan indicated that there were less than ten storm inlets to

disconnect, but detailed field investigations identified approximately 120

inlets requiring disconnection.

ii. That full separation from the combined sewer is required in most of the

project area to meet overflow reduction requirements, resulting in an

additiona121,0001inear feet of storm sewer.

Additionally, it would be cost prohibitive to protect aging water mains in the

project area from disruption and damage during construction. In order to

minimize future disruprions to project area neighborhoods for eventual water

main replacements, the City desires to replace most existing water mains in the

areas where new storm sewers are being installed. The project will construct
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approximately 34,000 linear feet of new water mains. Due to its significantly

expanded scope and complexity, the Date of Achievement of Full Operation

necessitates a change from December 31, 2017, to December 31, 2018.

c. Appendix A of the Consent Decree at page 8 requires the City to undertake sewer

separation in approximately 50 acres in the upstream drainage area to Diversion

Structure 099. Diversion Structure 099 is located on the consolidation sewer

alignment for the Outfall 063 Sewer Consolidation project with an incoming

diversion pipe from the combined sewer overflow. Diversion Structure 099

cannot be removed until the work within the Outfall 063 project area has been

completed. Additionally, and similar to the Outfall 063 project, the City will

construct approximately 3,500 linear feet of new water mains as part of the

project. Due to a need to sequence this Control Measure with the Outfall 063

Sewer Consolidation project, the Date of Achievement of Full Operation

necessitates a change from December 31, 2017 to December 31, 2018.

d. Appendix A of the Consent Decree at page 10 requires the City to construct a 4

MGD pump station and install automated gates in the existing Gooseneck Arch

Sewer. The pump station will dewater the Gooseneck Creek Arch Sewer to the

Blue River Interceptor Sewer following installation of the automated gate. The

project will provide 4 MG storage in the existing Gooseneck Creek Arch Sewer.

The proposed locations of the gate structure and pump station were both situated

on private property. The property owner has denied the City access to perform

necessary soil/geotechnical site investigations, forecasting that acquisition of

easements and access agreements for future construcrion and operation of the gate
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and pump starion would be untenable. An alternate location in the basin was

selected for the Control Measure to ensure the project will be completed. and that

the future CMOM-related activities will be more secure. Due to a delay in site

acquisition on the part of a third-party, the Date of Achievement of Full Operation

necessitates a change from December 31, 2018, to December 31, 2019.

e. Appendix A of the Consent Decree at page 9 requires the City to undertake sewer

separation in approximately 260 acres by constructing approximately 13,500

linear feet of new sanitary sewer. This project is designed to eliminate typical

year overflows at Diversion Structure 006. However, after detailed field

investigations and modeling, it was determined that the scope of the project

needed to change in order eliminate all typical year overflows at the diversion

structure. The City intends to:

i. Install of approximately 12,700 LF of new sanitary sewer ranging in sizes

from 8-inch to 12-inch.

ii. Construct a new 2 MGD pump station and approximately 1,150 LF of new

force main.

iii. Separate storm inlets on 20 private industrial properties.

The pump station will handle sanitary flows during wet weather events when the

NEID interceptor is surcharged and gravity discharge from the new sewers is not

possible. This revision allows for the removal of Diversion Structure 006 and

eliminates all typical year overflows. Due to the expanded scope of work, the

Date of Achievement of Full Operation necessitates a change from December 31,

2017, to December 31, 2018.
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10. I declare under penalty of perjury under the laws of the United States that the foregoing is

true and accurate.

Executed this 1~~day of 2017.

Andy Shively

Case 4:10-cv-00497-GAF   Document 18-1   Filed 11/09/17   Page 15 of 36
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APPENDIX A

Performance Measures

1. Combined Sewer Overflow ("CSO") Control Measures, Descriptions, Critical

Milestones, Performance Criteria

The City of Kansas City, Missouri ("KCMO") shall implement the CSO Control Measures

described below. KCMG shall comply with the Project Start Dates, Date of Achievement of Full

Operation, Date of Post-Construction Monitoring Plan Submission, and Critical Milestones for

each control measure. Upon completion of the CSO Control Measures, KCMG shall meet the

Percent Capture of Wet Weather Flows and the Performance Criteria as set forth below.

KCMG shall submit semi-annual reports, as set forth in Section IX in this Decree, describing the

City's progress in implementing the CSO control measures described below. KCMG shall

submit the demonstrations of compliance with the percent capture of wet weather flows and the

performance criteria in accordance with the schedule listed in this Appendix "A" and include

these demonstrations in the semi-annual reports.

KCMG shall demonstrate compliance with both the Percent Capture of Wet Weather Flows and

Performance Criteria as set forth below. Determination of achievement of the Percent Capture

and Performance Criteria shall be based upon the Post Construction Monitoring Plans as

described in Appendix "D" of this Decree. By the Dates of Demonstration of Compliance set

forth on pages 3 and 4 herein, KCMG shall utilize the collection system hydraulic model as

described in Section 5 of its January 30, 2009 Overflow Control Plan ("OCP") and the system

monitoring data as described in the Post Construction Monitoring Plans as described in

Appendix "D" of this Decree. KCMO shall calibrate the collection system hydraulic model to at

least the same degree of calibration as was achieved during the OCP development. Upon

calibration of the collection system hydraulic model (hereafter referred to as the "calibrated post-

construction hydraulic model"), KCMO shall run a continuous simulation of the model inputting

the "typical year" design storms used to develop the OCP in place of the actual storms

experienced during the post construction monitoring period.

For purposes of this demonstration, the "typical year" is defined as the 8 design storms which

have the depth, peak hourly intensity, duration, and frequency as described in Section 5.2.2.3 and

Table 5-1 of the OCP. The continuous simulation shall be based on the same timing and

arrangement of the design storms as described in the technical memorandum "Design Year for

CSS Analyses" included in Appendix A2 of the OCP. The term "overflow event" shall mean the

activation of one or more CSOs in a basin due to a discreet storm. For clarification, the

following would be considered three "overflow events" for the Brush Creek Basin: 1) a storm

that causes only CSO 007 to overflow; 2) a second storm that causes only CSO 009 to overflow;

1
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and, 3) a third storm that causes CSOs 007, 008, 009, 010, Ol 1, 012, 014, 015, 016, 017, 018,
019, and 020 to overflow.

The Percent Capture of Wet Weather Flows and the maximum volume of CSO discharges
included in the CSO Control Measures, as specified in the tables below, will be met if the
continuous typical year simulations using the calibrated post-construction hydraulic model
demonstrate the specified basins in the "typical year" do not exceed the maximum volumes
listed.

The Performance Criteria will be met if the continuous typical year simulations using the
calibrated post-construction hydraulic model demonstrate the collection system discharges will
not exceed the number of "typical year" overflow events as listed below.

Notwithstanding the forgoing, and consistent with this Consent Decree, KCMG is responsible for
achieving the percent capture requirement and performance criteria specified herein. KCMO's
compliance with individual "Control Measures" shall not constitute a defense to a failure to
achieve the percent capture requirements and performance criteria and shall not relieve KCMG
of the obligation to submit plans proposing additional control measures pursuant to Section
VII.A.I .c of the Consent Decree.

The City may request that the CSO and SSO Control Measures set forth in this Appendix A be
revised if it can demonstrate that the requested revision (1) reflects good engineering practice
and (2) will continue to achieve the "Percent Capture of Wet Weather Flows" and "Performance
Criteria" as those terms are used in this Appendix. Any request for a revision to the Performance
Criteria shall be in writing. The manner in which EPA will review and approve or deny such
requests depends upon the extent to which the City proposes to revise the Control Measure and
how the control Measure is characterized in this Appendix: 1. If the City seeks to revise a
Control Measure that utilizes the term "approximately" to indicate how compliance will be
measured AND the proposed revision represents a 20 percent or less reduction of what is called
for in the Control Measure, the City's request shall be submitted pursuant to, and be governed by
the procedures of Section VI of this Consent Decree; 2. If the City seeks to revise a Control
Measure that does not include the term "approximately" as a compliance measurement OR seeks
a greater than 20 percent reduction in a Control Measure that does utilize the term
"approximately" as a compliance measure, the requested revision shall be submitted as a
proposed Modification pursuant to Section XXV of this Consent Decree. If EPA approves the
request, the Decree will be modified in accordance with the provisions of Section XXV. If EPA
denies the request the City may, within thirty (30) days of the denial, appeal the decision to the
Director, Water, Wetlands, and Pesticides Division, EPA, whose decision shall be final.
Simultaneously with any request for modification made pursuant to this paragraph, the City shall
provide to EPA all documentation necessary to support the request for modification, including all
information relevant to the three criteria set forth above.

2
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2. Separate Sewer Overflows ("SSO") Control Measures, Descriptions, Critical Milestones,
Performance Criteria

Performance Criteria

KCMG shall implement the following SSO control measures. KCMG shall comply with the
Project Start Dates, Date of Achievement of Full Operation, and Critical Milestones for each
control measure.

KCMO shall submit semi-annual reports, set out in Section IX of this Decree, describing the
City's progress in implementing the following SSO control measures.

All Infiltration and Inflow ("I/I") reductions shall be estimated based upon peak flows at the
lower end of the watersheds. Such a demonstration shall be made using the collection system
hydraulic model as described in Section 5 of the OCP, or other demonstration as approved by
EPA. KCMG shall submit an estimation of infiltration and inflow reductions included in the
semi-annual report due March 31, 2024 for the watersheds North of the Missouri River and for
the watersheds South of the Missouri River.

KCMG shall submit a Post Construction Monitoring Plan as described in Appendix "D" of this
Decree for the North of the Missouri River Separate Sewer System by December 31, 2025 and
for the South of the Missouri River Separate Sewer System by December 31, 2021.

The SSO Control Measures set forth below that include design criteria set forth as
"approximately" may be revised by the City provided that the design criteria: 1) is not reduced
by more than 20% of what is set forth in this Appendix; 2) reflects good engineering practice;
and 3) meets the Performance Criteria set forth in this Appendix. Any reduction in the design
criteria by more than 20% of what is set forth in the Control Measures below shall be subject to
Paragraph XXV, Modification, of the Consent Decree.
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