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*- 0t \Memorandum .

Subject -
Creation of an Office of Investigative Agency October 26, 1993
Policies

To From
Philip B. Heymann Walter Dellinger
Deputy Attorney General Assistant Attorney General

Office of Legal Counsel

Pursuant to your request of October 22, 1993, this
'memorandum outlines the sources of authority available to the
Attorney General to create the position of Director for
Investigative Agency Policies and an office'to support that
position. We also briefly discuss other instances in which the
Attorney General has created a new office within the Department,
in the absence of legislation establishing the office. We
summarize the procedure to be followed in establishing such a new
office: and we discuss whether the head of an investigatory
agency would be placed in an impermissible position of conflict
if he or she were also charged with serving as the Director of
the Office of Investigative Agency Policies (OIAP).

We are basing our conclusions regarding the lawfulness of
this proposal on the attached outline (tab 1) transmitted to our
office, and on the public statement of the Attorney General that
the first Director she will appoint from among the investigative
agency heads who are appointed by the President and confirmed by
the Senate will be the Director of the Federal Bureau of
Investigation (FBI). Under the proposed implementation plan, the
Director for OIAP would coordinate the efforts of all criminal
investigative agencies of 'the Department in areas of overlapping
jurisdiction, most particularly in areas relating todrug
trafficking. The Director would be charged with creating a more
effective law enforcement structure and eliminating waste and
duplication, including in the Director's own agency, the FBI.

We conclude that the Attorney General has the authority to
create the new office and that the Director of the FBI may assume
the additional duty of serving as the Director of OIAP.

Pursuant to 28 C.F.R. § 0.25, this office will review for
form and legality any Attorney General Order or regulation
implementing the proposal; as the proposal becomes more specific,
this office may have additional comments and legal advice.
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I. AUTHORITY

The Attorney General has ample statutory authority to
establish the OIAP within the Department without further
legislation.

5 U.S.C. §§ 301-302. Pursuant to 5 U.S.C. § 301, the
Attorney General, like other Cabinet heads, may prescribe
regulations for "the government of [her] department" and "the
distribution and performance of its business." Congress has also
granted the heads of agencies the authority to delegate to
subordinate officials the authority vested by law in the agency
head to take final action in matters pertaining to the
employment, direction, and general administration of personnel in
her agency. 5 U.S.C. § 302.

28 U.S.C. §§ 509-510. Congress specifically granted broad
powers to the Attorney General, vesting in her virtually all the
functions within the Department, 28 U.S.C. § 509, and authorizing
her to delegate any of her authorities. 28 U.S.C. § 510.
Section 510 provides that the Attorney General "may from time to
time make such provisions as he considers appropriate authorizing
the performance by any other officer, employee, or agency of the
Department of Justice of any function of the Attorney General."

Reorganization Plans. To the extent that the new office is
created to coordinate investigations and other functions
regarding the nation's drug laws, the Attorney General has yet
another source of authority flowing from reorganization plans
submitted by previous Presidents to Congress, plans that are now
public laws.' In permitting Reorganization Plan No. 1 of 1968
to become law, Congress acquiesced in giving the Attorney General
broad powers to organize the Department of Justice so as to best
enforce the nation's drug laws. Reorganization Plan No. 1 of
1968 transferred to the Department from the Department of the
Treasury ("Treasury") and the Department of Health, Education,
and Welfare ("HEW") certain responsibilities relating to
narcotics and other drugs. Section 5 of that Reorganization Plan
provided:-

The Attorney General may from time to time
make such provisions as he shall deem
appropriate authorizing the performance of

SUnder previous versions of the Reorganization Act, 5
U.S.C. §§ 901-912, reorganization plans were submitted by the
President, and subject to legislative vetoes; thus Congress
approved the reorganization plans, but did so pursuant to an
unconstitutional procedure. INS v. Chadha, 462 U.S. 919 (1983).
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any of the functions transferred to him by
the provisions of this reorganization plan by
any officer, employee, or organizational
entity of the Department of Justice.

82 Stat. 1367, reprinted in 5U-.S.C. app. at 96 (1988).

Section 1 of Reorganization Plan No. 2 of 1973, 87 Stat.
1091, as amended by Pub. Law No. 93-253, reprinted in 5 U.S.C.
app. at 133 (1988), transferred additional drug enforcement
powers from Treasury to the Department, and established the Drug
Enforcement Administration (DEA). By consenting to this plan,
Congress authorized the Attorney General to

make such provisions as he shall deem
appropriate authorizing the performance of
any of the functions transferred to him by
the provisions of this Reorganization Plan.

Section 6, id. at 134. The plan further authorizes the Attorney
General, acting through the Administrator of the DEA and "such
other officials of the Department of Justice as he may
designate," to provide for the coordination of all drug law
enforcement functions vested in the Attorney General

so as to assure maximum cooperation between
and among the Administration, the Federal
Bureau of Investigation, and other units of
the Department involved in the performance of
these and related functions.

Sec. 7 (emphasis added).2

2 Congress has recently signaled its support for
coordinating and streamlining drug investigations. The Senate
Appropriations Committee in its report on the fiscal year 1994
appropriations bill stated under its section for the FBI:

In particular, the Committee urges the
Attorney General and other policy officials
of the Department of Justice [DOJ] to review
with precision the drug law enforcement
operations of the Department with the result
being the elimination of duplication of
effort in the war on drugs. The Committee
urges that the first efficiencies be sought
in elimination of redundant overhead and
support infrastructure.

Report No. 105, 103d Cong., 1st Sess. 28 (1993).
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Under these broad statutory mandates, the Attorney General
may, without further legislation, delegate and transfer to a
newly created Office of Investigative Agency Policies the
authority to coordinate and consolidate the overlapping functions
of criminal investigatory agencies, including the DEA, FBI, the
United States Marshals Service and the Immigration and
Naturalization Service.

II. PRECEDENT

The Attorney General has created new organizations on
numerous occasions in the absence of specific legislation
establishing these offices; indeed, the structure of the
Department is largely a creation of orders by the Attorney
General. Samples of regulations establishing various offices and
memoranda relating to the establishment of new offices within the
Department are attached at tab 2. The following are examples of
such administrative actions:

A. The Office of International Programs, established by the
authority of 5 U.S.C. § 301; 28 U.S.C. §§ 509-510, and 28 U.S.C.
§§ 515-519, pursuant to Attorney General Order 1606-92, and
codified in the Code of Federal Regulations at 28 C.F.R. § 0.26
(57 Fed. Reg. 32438, July 22, 1992).

B. Office of Intelligence Policy and Review, established by
virtue of the authority vested in the Attorney General by 28
U.S.C. §§ 509 and 510, and 5 U.S.C. § 301, pursuant to Attorney
General Order Nos. 875-80, 960-81, codified at 28 C.F.R.
§ 0.33a-c (45 Fed. Reg. 13729, March 3, 1980; 46 Fed. Reg. 52343,
October 27, 1981).

C. Office of the Pardon Attorney, duties conferred on .the
Attorney General by the authority of Article II, sec. 2 of the
United States Constitution, and the authority of the President as
chief executive, and delegated to.the Pardon Attorney from the
Attorney General pursuant to 28 U.S.C. §§ 509-510 and 5 U.S.C.
§ 301 pursuant to Attorney General Order No. 1012-83, codified at
28 C.F.R. §§ 1.1 - 1.10 (48 Fed. Reg. 22290, May 18, 1983).

D. Establishment of an Office of Administrative Procedure,
Memorandum for the Attorney General, December 29, 1955, relying
on the authority of 5 U.S.C. § 306 (since repealed).

E. Appointment of a Special Counsel, Memorandum for the
Attorney General, March 16, 1992, finding the authority to make
such an appointment pursuant to 5 U.S.C. § 301, and 28 U.S.C.
§'§ 509-510, 543.
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III. PROCEDURE

The Attorney General may establish the new office pursuant
to an Attorney General Order. The OIAP's duties, structure, and
authority should then be set forth in a regulation, to be
included in 28 C.F.R. Part 0. If the reporting requirements for
any other unit are to be changed, or their authority is in any
way limited or modified by the creation of OIAP, amendments
should be made in the Code of Federal Regulations.

In addition, the creation of a new, separate office (that
is, one that is not created within an established office, such as
the Office of the Attorney General or the Office of the Deputy
Attorney General), that is not contemplated as a temporary task
force-type office, will necessitate the modification of the
Department's organization chart to reflect the new office. See 5
U.S.C. § 552(a)(1)(A),(B),(E).3

Before issuing any order establishing a new office, however,
appropriate notice must be given to Congress and the Office of
Management and Budget. Congress' Appropriations Committees must
be given 15 days notice of the creation of any new program; the
elimination of any program, project, or activity; relocation of
offices or employees; or reorganizations. Section 606,
Departments of Commerce, Justice & State, the Judiciary, and
Related Agencies Appropriations Act of 1993, Pub. Law No. 102-
395, 106 Stat. 1828, 1873 (1992). This notice requirement would
apply to the creation of OIAP, pursuant to Department of.Justice
Order 1000.2A, October 19, 1983, which provides that the
Department shall notify the Office of Management and Budget and
the Congress, in writing, of approved "Organization and Function
Changes."

IV. DUAL OFFICE-HOLDING

The Director of OIAP will as an initial matter be the
Director of the FBI and will thereafter be chosen from among the
heads of agencies to be coordinated and reviewed by the Director
of OIAP. Accordingly, the question arises as to whether there is
a possible conflict between the duties of the two offices. For
the reasons set forth below, we find that there is no actual
conflict.

3 The Freedom of Information Act requires that each agency
separately publish ,in the Federal Register amendments to
descriptions of central organizations, and statements of the
methods by which an agency's functions are channeled.
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No Constitutional or Statutory Bar. As a threshold matter,
the Incompatibility Clause of the Constitution, U.S. Const., Art.
I, § 6, cl. 2, forbids Members of Congress from holding any
office under the United States, but neither this clause, nor any
other constitutional provision, bars Executive Branch officials
from holding two offices. Moreover, no statute precludes a
government official from holding two positions, so long as the
official receives compensation only from one, as is contemplated
here. 5 U.S.C. § 5533. Indeed, the repeal in 1964 of earlier
legislation directed against dual office-holding, coupled with
the enactment of the prohibition on dual compensation, impliedly
permits the holding of two offices at the same time.

No Substantive Conflict. Conflict of interest principles
under the ethics rules do not preclude an individual from heading
the FBI and serving as the Director of the OIAP. That the
Director of OIAP may sometimes be called upon to view the current
operations of the FBI with an eye to streamlining them does not
create an impermissible conflict for the new Director.
Government ethics rules provide that employees owe their duty to
the government and its citizens, 5 C.F.R. § 2635.101(a), not to
the particular bureaucratic interests of their agency. Moreover,
under 28 C.F.R. § 0.130(c), the head of each organizational unit
within the Department "shall .perform such special assignments as
may from time to time be made to him by the Attorney General."
The Attorney General's assignment adds to the Director's duties
to the public, but sets up no conflict between the Director's
public duties and private interests.

Incompatibility Doctrine. The common law doctrine of
incompatibility precludes a person from holding two offices if
public policy would make it improper for the person to perform
both functions, such as when the functions of the offices are
inconsistent with each other. See Crosthwaite v. United States,
30 Ct. Cl. 301, 308 (Ct. Cl. 1895), rev'd on other grounds, 168
U.S. 375 (1897); Lopez v. Martorell, 59 F.2d 176, 178 (1st Cir.
1932); 22 Op. Att'y. Gen. 237, 238 (1898). The doctrine has been
stated in various ways, sometimes tautologically, but usually
states that offices that are incompatible "are such as bear a
special relation to each other; one being subordinate to and
interfering with the other so as, in the language of Coke, to
induce the presumption that they cannot be executed with
impartiality and honesty." 3 McQuillin, The Law on Municipal
Corporations § 12.67 (1982).

Holding two directorships, over both the FBI and the OIAP,
does not violate the incompatibility doctrine. Because the
Attorney General clearly has the statutory authority to assign
the functions to be given to the new head of the OIAP, and
because there are no inconsistent statutory requirements for the

Stwo positions that would preclude the holding of both offices,
the common law doctrine does not forbid the holding of both
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offices simultaneously. A more difficult question would be
presented if Congress established one office to have authority
over the another (an issue that we need not resolve here). The
establishment of OIAP undermines no required statutory check.

As discussed above, the Attorney General has broad statutory
authority to assign the tasks of the Department to any
Departmental official. The functions assigned to the Director of
the FBI under current regulations, 28 C.F.R. § 0.85, include 14
separate functions. There is no reason why he cannot be assigned
yet another. The Attorney General has the authority to assign
the duties that will be carried out by the OIAP to the FBI
Director in his capacity as Director of 'the FBI, or assigning the
duties to him in a separate capacity. It is of no legal
significance that he will be carrying out the tasks of the
Director of the OIAP as head of a separate office.

Similarly, we see no legal impediment to authorizing the
Director of the FBI, as the new head of the OIAP, to take actions
that may restrict or streamline the activities of another agency,
such as the DEA. That structure does not violate the
incompatibility doctrine, and the reallocation of any supervisory
power is within the scope of the Attorney General's authority.4

We have located no case or opinion decided under the
incompatibility doctrine that would limit the Director of the FBI
from holding an additional post charged with creating the most
effective structure for combatting drugs. Finding no
incompatibility in this case accords with prior opinions of this
office. To name just a few:

* The Office of Legal Counsel opined on March 1, 1988 that
an individual could serve simultaneously as the Executive
Secretary to the National Security Council and as Special
Assistant to the President for matters concerning national
security affairs. This office found that the "official
interests" of the positions were not in conflict, nor was "one

4 The Attorney General may change the reporting
requirements of the Administrator of the DEA and change his 'scope
of authority, as set forth in 28 C.F.R. §§ 0.100-0.102. If she
chooses to expand the authority of the Office of Investigative
Agency Policies, and restrict the authority of the DEA, that is
her prerogative, under 5 U.S.C. §§ 301-302 and 28 U.S.C. §§ 509-
510.
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office designed by Congress to operate as a check on the
other."5

* The Office of Legal Counsel also held that a White House
staff member may serve as Director of the White House Conference
on Productivity, finding that the "functions are not
inconsistent: both offices involve assisting the President in
carrying out his duties; and neither is formally subordinate to
the other."6

* Similarly, this office found that Sargent Shriver could
simultaneously hold the offices of Director of the Peace Corps
and Director of the Office of Economic Opportunity.7

* This office also approved a dual appointment as Assistant
Secretary of Health, Education and Welfare, and Commissioner of
Education.

5 Memorandum for Arnold Intrater, General Counsel, Office
of White House Administration, from John O. McGinnis, Deputy
Assistant Attorney General, Office of Legal Counsel, at 3-4.

6 Memorandum f6r Fred F. Fielding, Counsel to the
President, from Ralph W. Tarr, Deputy Assistant Attorney General,
Office of Legal Counsel, August 22, 1983, at 4. Even if the FBI
were "formally subordinate" to the OIAP, it would not create a
conflict unless a statute required such subordination and
independence.

7 Memorandum to Myer Feldman, Special Counsel to the
President, from Norbert A. Schlei, Assistant Attorney General,
Office of Legal Counsel, August 19, 1964.

8 "The basic principle is that there is no longer any
prohibition against dual office-holding. It seems to us that it
is not material how the dual tenure comes about, whether by
successive appointments by and with the advice and consent of the
Senate, by interim designation, or by concurrent nomination and
appointment." Memorandum for John D. Ehrlichman, Counsel to the
President, from William H. Rehnquist, Assistant Attorney General,
Office of Legal Counsel, February 13, 1969, at 2.

Likewise, the Office found no incompatibility if the same
person were to be legally appointed to positions of (a) Special
Representative for Trade Negotiations and (b) Executive Director
of the Council of International Economic Policy. Memorandum for
the Honorable George P. Williams, Associate Counsel to the
President, from Leon Ulman, Acting Assistant Attorney General,
Office of Legal Counsel, June 24, 1974.
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We have located only two opinions in which this Office

declined to approve a dual appointment. Both arose in
circumstances factually distinct from this situation. Most
recently, we opined that the Assistant Attorney General for the
Criminal Division should not simultaneously serve as the
Associate Attorney General. 9 However, both of those offices
were authorized by statute and the Assistant Attorney General for
the Criminal Division reported to the Associate Attorney
General. 10 Without determining whether, in fact, the
incompatibility doctrine precluded holding both offices, this
office opined that if a court were to apply the common law
incompatibility doctrine and rule that the individual could not
hold both offices simultaneously, and that he had vacated his
position with the Criminal Division when he was confirmed as
associate, any wiretaps he had authorized might be declared
invalid and prosecutions endangered. We further suggested that
if the Assistant Attorney General were to serve as Associate
Attorney General simultaneously, he should designate those acts
taken as Assistant that would ordinarily be reviewed by the
Associate, such as decisions to indict or issue subpoenas to
reporters, and either have a principal deputy make the decision
in the first instance, or have it reviewed by the Deputy Attorney
General.1

We are unaware of any comparable situation with regard to
the review authority to be granted to the head of the OIAP, such
that evidence obtained through wiretaps or other investigative
methods, or indictments would be endangered. It also bears
noting that the opinion concerning the Associate Attorney General
did not address the Attorney General's authority to vest two
offices in the same person; indeed, it assumed that the Assistant
Attorney General could serve as the Associate Attorney General.
The opinion simply advised that certain actions be taken by

9 Memorandum to Edward C. Schmults, Deputy Attorney
General, from Theodore B. Olson, Assistant Attorney General,
Office of Legal Counsel, June 14, 1983.

10 Attorney General Order No. 945-81, 46 Fed. Reg. 29798
(June 3, 1981).

1 The earlier opinion, 1 Op. O.L.C. 28 (1977), found that
a person should not serve as the Deputy Executive Director of the
Council on International Economic Policy and its Acting Executive
Director, as well as Chairman of the Council of Economic
Advisors. That opinion was likewise based on a concern that the
official would be required to review his own actions taken in
another capacity. Because that opinion did not fully analyze
when review of one's own or one's agency's acts ripen into
incompatibility, it offers little guidance in this situation.
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another person to avoid any possible claims by. criminal
defendants.

CONCLUSION

For the foregoing reasons, the Attorney General may
establish the new office as set forth in the prop6oal transmitted
to the Office of Legal Counsel.
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(10-22-93, 3:30 p.m.)

OUTLINE OF PROPOSED ORDER CREATING THE OFFICE OF
DIRECTOR FOR INVESTIGATIVE AGENCY POLICIES

Overall Goal

To coordinate the efforts of all criminal investigative
agencies of the Department of Justice in areas of overlapping
jurisdiction, most particularly in investigations of drug
trafficking, fugitive apprehension, violence, and related areas
by creating a more effective law enforcement structure and
eliminating waste and duplication.

Objectives

1. Create a new position with the responsibility to take
all steps necessary to improve cooperation among
Justice Department criminal investigative agencies and
eliminate the duplication associated with current
investigative efforts.

2. Improve the ability of all criminal investigative
agencies in the Department of Justice to deal with
matters under their jurisdiction.

3. Maintain a highly skilled and specialized single
mission agency focused on drug trafficking.

4. Maintain the roles and responsibilities of the
pertinent components of the Department of Justice,
including the Criminal Division, and of the United
States Attorneys in developing strategies and
priorities for the investigation and prosecution of
violations of federal criminal law.

Structure

The position of Director for Investigative Agency Policies
will be created by the Attorney General. The Director, who shall
be chosen from among those investigative agency heads who are
appointed by the President and confirmed by the Senate, shall be
appointed by the Attorney General to serve at the pleasure of -the
Attorney General. The Director shall be supported by a staff
consisting of senior personnel detailed from the FBI, DEA, USMS,
INS, and the Criminal Division. The staff shall be nominated by
the agencies, subject to the approval of the Director.



Functions of the Director

For all criminal investigative activities within the
jurisdiction of the Department of Justice that affect in a
substantial way areas of overlapping law enforcement
responsibilities, the Director shall be delegated authority to
determine and establish, subject to the review of the Attorney
General and the Deputy Attorney General, the following:

1. Specific steps to enhance the coordination of all
Department of Justice investigative agency activities
both within the United States and abroad;

2. Uniform investigative guidelines for Department of
Justice investigative agencies;

3. Procedures, structures and mechanisms for coordinating
the collection and dissemination of intelligence;

4. Procedures and policies with respect to procurement,
including communications and computer systems;

5. Coordination.of all automation systems;

6. Plans to ensure the effective deployment..of.
investigative task forces;

7. Procedures for coordinating the apprehension of
fugitives; and

8. Programs for coordinating training.

In addition to these specific responsibilities, the Director
will be a continuing and central source of advice to the Attorney
General and the Deputy Attorney General on all investigative
policies, procedures and activities which warrant uniform
treatment or coordination among the Department's criminal
investigative agencies as well as the budgetary requests and
resources for these agencies.
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(2) Secondary liability. The terminal filed the return of the second tax and accessible list of the duties of the
operator is secondarily liable for tax before the end of the period prescribed Director of the Office of International
imposed under section 4081(a)(1)(ii) if it by section 6511 for the filing of a claim Programs. This order will amend the
permits an unregistered owner of for a refund. Code of Federal Regulations in order to
gasoline to remove the gasoline at its (f) Effective date. This section is reflect accurately the Department's
terminal rack. However, the terminal effective after June 30,1991, and before internal management structure.
operator may rely on the rules of Notice January 1.1993, except that paragraph EFFECTIVE DATE: July 22,1992.
87-83. 1987-2 C.B. 393, to avoid such (6) of this section applies to any refund - - -.- - -- . - I
liability, relating to a first tax imposed before FOR FURTHER INFORMATION CONTACT:

(d) Reliance on previously issued January 1.1993. Drew C. Arena.Director, Office of
guidance. Taxpayers may rely on Par. 3. The authority citation for part International Programs, U.S. Department
guidance previously published by the 602 continues to read as follows: of Justice, Washington. DC 20530,
Internal Revenue Service under sections Authority: 26 CFR 7805 telephone (202) 514-8872.
4081 and 4082 to the extent the guidance : 26 C SUPPLEMENTARY INFORMATION: This
is not inconsistent with sections 4081 Pr. 4. Section 602.101(c) is amended order pertains to a matter of internal
and 4082 (as amended by the Revenue by removing the entries in the table for Department management 5 U.S.C.
Reconciliation Act of 1990). The relevant §§ 48.4081-1. 48.4081-2,48.4082-1. 553(b)(A). It does not have a significant
guidance includes Notice 87-83, 1987-2 48.4083-1, 48.4083-2. and 48.4084-1 and economic impact on a substantial
C.B. 393, Notice 88-16.1988-1 C.B. 482. adding the following entries in the table number of small entities. 5 U.S.C. 605(b).
Notice 88-109.1988-2 C.B. 446, Notice to read as follows: It is not a major rule within the meaning.
89-101.1989-2 C.B. 435. and Rev. Rul. 602.101 OMB control numbers. of or subject to Executive Order 12291.
88-70, 1988-2 C.B. 338 List of Subjects in 28 CFR Part 0

(e) Conditions for refunds of gasoline
tax under section 4081(e)--(1) (c) Authoity delegations (Government
Conditions to allowance of refund A 0B agencies), Government employees.
claim for refund of tax imposed by R O where C O Organization and functions
section 4081 with respect to gasoline is (Government agencies). Whistleblowing.
allowed under section 4081(e) and this Accordingly, by virtue of the authority
section only if- 48.4081-2(c)(3) ............... 1545-1270 vested in me as Attorney General by 5

(i) A tax imposed by section 4081 with 4.408-3{d)(2)(- ............... 1545-1270 A t G
respect to the gasoline was paid tothe 4.4081-3(e)(2)(...:. 1545-1270 U.S.C. 301 and 28 U.S.C. 509. 510, part 0

Sa n 48.4081-3((2)( ......... 1545-1270 of title 28 of the Code of Federal
government and not credited or 48.4081-4(b)(2)(i). ...... 1545-1270 Regulations is amended as follows:
refunded (the "first tax"); 48.4081-4(b)(3)(i) .............. 1545-1270 1. Th ,thority ctatio fOr rt 0

(ii) After imposition of the first tax. 48.4081-4(c.._...... 1545-1270 e auoity c n r pa
another tax was imposed by section 48.4081-6(c)(1)(i,).... 1545-1270 continues to read as follows:
4081 with respect to the same gasoline 48.4081-7................. 1545-1270 Authority: 5 U.S.C 301 28 U.S.C. 509, 510;

48.4081-9 ......................... . 1545-1270 515-519.
and was also paid to the government 515-519.
(the "second tax"); and 0.1 [Ameded

(iii) The person that paid the second
tax to the government has filed a timely Shirley D. Peterson, 2. Part 0, subpart A. § 0.1 is amended. -
claim for refund that contains the Commissioner of Internal Revenue. by removing from the list under
information required under paragraph Approved-. "Offices" the title "Office of
(d)(2) of this section. Fred T. Goldbe International Affairs" and by adding in

(2 Form and content of refund claim AssisFred T. Goldber the Treasury. its place the title "Office of International
The claim for refund under section Ron Programs".
4081(e) shall be made by the person that [FR Doc. 92-1651 Filed 7-21-92:8:45 am] 3. Subpart E-1 of part 0 is revised to
paid the second tax. The claim must be BILm G CODE 4*o-01u read as follows:
made on Form 843, Claim for Refund SubpartE-1-Office of Intemational
and Request for Abatement (or such DEPARTMENT OF JUSTICE Programsnternational
other form as the Commissioner may DEPARTME OFUSTCE
designate), in accordance with the - Office of the Attorney General- §0.26- Organization.
instructions on the form Each claim for There shall be within the Office of the
a refund under this section must contain 28 CFR Part 0 Deputy Attorney General an Office of
the following information with respect ( rder No.1606-92Inte
to the gasoline covered by the claim: AG Order No.10-2 International Programs.

The volumeand ipe of galie. E(a) Director. The Office of
(i) The v o .ad pe of g e. Establishment of the Office of International Programs shall be headed

id eniicti nume addre, re rtion International Programs by a Director appointed by the Attorney

number of the first taxpayer. AGENCY: Department of Justice. GeneraL
(iii) The date on which the claimant ACTION: Final ruleb) Functions. The Director of the

bought the gasoline. Office of International Programs shall
(iv) The location at which the sUMMARY: This order will amend the discharge the following duties:

claimant bought the gasoline. Department of Justice organization (1) Coordinate all proposals for the
(v) The date on which the claimant regulations to replace the Office of Department of Justice, or Department of

incurred the tax liability to which the International Affairs with the Office of Justice personnel, to provide foreign
claim relates. International Programs. Establishment countries with training or technical

(3) Time forfiling claim. A claim for of this new Office will increase - assistance in the fields of law
refund under section 4081(e) may be efficiency within the Department. This enforcement, administration of justice,
filed any time after the claimant has order will provide the public with an' legislation, and economic reform and

, *
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democratic institution-building Justice, of issues regarding international Trademarks, Box DAC Washington DCinitiatives. policy. 20231..
(2) Assist the Deputy Attorney. (11) Coordinate, on behalf of the SUPPLEMETAY

General in coordinating the activities of Deputy Attorney General, legislation amended assignIent rules firstthe International Criminal Investigative relevant to Department of Justice appeared in a notice of proposed
Training Assistance Program and in training and technical assistance rulemaking published in the Federa
coordinating responses to requesti for activities in or for forein countries. Register on May10, 1991, at 56 FR 21641.Iintem-t~iii-oial traininig -ana t-chnir§ uch iiha d- sa-d - oassistance submitted to the INTERPOL- o rm sch othe dies d and the Patent and Trademark Officeassistance submitted to the INTERPOL- functions as may be specially assigned "Official Gazette" of June 4,1991, atU.S. National Central Bureau and other by the Deputy Attorney General. 1127 O.G. 8-1. The final rules appeared
Department of Justice units. (c) Reltionship with other in the Federal Register on July e,1992 at

(3) Serve as the focal point, on behalf Departmental units. The Office of 5 Fi 2934.Bereen the time the
of the Deputy Attorney General, for International Programs shall: proposed and final rules were published,
administrative matters involving (1) Maintain continual liaison with 37 CFR § 1.97(d) was amended; effective
international activities, including interested components of the March 1.97(d92, by a final rule which
overseas staffing, of all Department of Department on international matters. archled 1992 by a final Rele which
Justice units 2Dappeared in the Federal Register ofJustice units. (2) Develop and administer effective January 17,1992, 57 FR 2021, relating to(4) Coordinate arrangements and mechanisms to ensure thorough the.dut of disclosure. The amendment
preparations for contacts by the consideration, by interested components provided for a new petition fee which
Attorney General and Deputy Attorney of the Department of all proposals for was referenced in 37 CFR 1.17, patent
General with officials of foreign international training and technical application processing fees. The
governments, foreign non-governmental assistance byDepartment personnelein ee
organizations, and international ss ptm pon reproduction of 1.17 in the finalorganizations. (d) Redelegation ofuthority. The assignment rule package neglected toorganizations. Director is authorized to redelegate to add the reference to the new petition fee(5) As required, advise the Deputy any subordinate member of the Office.of under I 1.97(d).Attorney General on matters relating to ay ub od e o under S1.97(d).non-operational foreign matters ravelating to International Programs any of the Section 1.17(i)(1) s reproduced in itsnon-operational foreign travel by authority, functions or duties vested in entirety to include the reference toDepartment of Justice personnel the Director by this subpa rt. to  d  eference to

(6) Serve as a primary liaison with the e Director by this subpat. 1.97(d) which was inadvertently
Department of State, with other Dated: July 10. 1992 omitted. The amount of the fee for
appropriate federal, state and local George J. Terwilliger In, considering an information disclosure
agencies, and with appropriate non- ActingAttomey General. statement is not affected by this rule
governmental institutions, regarding [FR Doc. 92-1705 Filed 7-21-2; :45 am] change:

- training and technical assistance to sUNG cooE 441-Ms Iforeign countries in the fields of law List of Subjects in 37 CFR Pt 1
enforcement, administration of justice, Administrative practice and
legislation, and economic reform and DEPARTMENT OF COMMERCE Administratve practree and
democratic institution-building procedure, Courts, Freedom of
initiatives. Pateit and Trademark Office information. Inventions and patents.

(7) Review and coordinate all planned For the reasons set out in the
and ongoing training and technical 37 CFR Part 1 preamble and pursuant to the authority
assistance activities in the fields of law contained in 35 US.C. , part of title 37
enforcement, administration of justice, [Docket No. 910246-21401 of the Code of Federal Regulations has
legislation, and economic reform and RIN 0651-AA43 been amended as set forth below.
democratic institution-building
initiatives by Department of Justice Changes n Patent and Trademark PART 1-RULES OF PRACTICEN Ipersonnel in foreign countries. Assigment Practice PATENT CASES

(8) As needed, facilitate logistical
arrangements for Department of Justice AGENC. Patent and Trademark Office, 1. The authority citation for 37 CFR
personnel to engage in approved Commerce. part 1 would continue to read as
training and technical assistance Acnon: Final Rule; correction. follows:
activities in the fields of law : Asutboi ty: 35 U.S.C. 6, unless otherwiseenforcement, administration of Justice, OfficA The (Office) amendet and the rules ofrademar noted.
legislation, and economic reform and Office (Office) amended the rules of
democratic institution-building practice regarding assignments in patent 2. Section 11 is amended by revising
initiatives in foreign countries. and trademark cases to improve and paragraph (i)(l) to read as follows:

(9) Coordinate Department of Justice clarify the rules, to codify changes in
views on proposals for entities outside practice and to consolidate the rules 1.17 Patent apptatto procsng ftu.
the Department, including international into a new Part 3 directed to
organizations, to conduct training and assignments. In the final assignment (i)(l) For filng a petition to the
technical assistance activities in the rules a fee change promulgated in Commissioner under a section of this
fields of law enforcement, January 1992 was inadvertently omitted part listed below which refers to this
administration of justice, legislation, and from the 1.17(i)(1) listing. paragraph--130.0o.
economic reform and democratic EFFECTIV DATE: September 4,1992. . 1.13-for accesstoan assignment,
institution-building initiatives in or for FOR RUmTHER muuom non corNTAT: record . .
foreign countries. Jeffrey V. Nase by telephone at (703) 1.14-for access to an application

(10) Serve as a focal point, on behalf 305-9282 or by mail marked to his § 1.53-to accord a filing date
of the Deputy Attorney General, for attention and addressed to 1.55-for entry olate priority papers
resolution, within the Department of Commissioner of Patents and § 1.60-to accord a filing date

0®
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S.DEPARTMENT OF JUSTICE. (d) Participate in the development (b) The Assistant Attorney General
S" " ' implementation and review of United for Administration shall be responsible

" 28 CFR Part 0 States intelligence policies. including for providing advice relating to basic
[Order No. 875-80] ' procedures for the conduct of Department policy for security and shall

* ormy GeraO ' th intelligence and ccunterintelligence direct all Department security programs
Sactivities:. assigned at I 0.7{p).

Establishment of the Office of (e) Evaluate Departmental activities" (c) Responsibility for conducting
SIntelligence Policy and Review and existing and proposed domestic and, criminal investigations shall continue to'
Aecry Department of Justice. foreign intelligence and . . rest with the head of hiDepartmental

ACTION4 Final rule. counterintellignce activities to : investigative or prosecutive unit having
determine their consistency with United jurisdiction over the subject matter.

SSUwMAnA: This.order establishes the State' intelligenae policies and law: (d) Responsibility for conducting
Office of Intelligence Policyand Review (f) Formulate policy alterniatives and . intelligence activities shall continue to
in the Department of Justice. In recent recommend action by the Department rest with the head of the Departmental
years several organizational units ' and other executive agencies in Jynit having jurisdiction' over the subject .

SWithin the Department have become achieving lawful United States matter.
increasingly active in legal and policy intelligence and counterintelligence (e) In rendering legal opinions, the

Smatters related to the intelligence objectives: Counsel for Intelligence Policy shall .
community. This order is intended to (g) Analyze and interpret current consult with the Office of Legal Counsel
consolidate several Departmental statutes. Executive orders, guidelines, whenever the Counsel determines (i)

.intelligence functions.within the new and other directives pertaining to ' that a question raises significant
Office of Intelligence Policy and Review, domestic security, foreign intelligence implications for activities of the
The purposes of Ihis consolidation are to and counterintelligence activities: and government other than intelligence
facilitate the development of . () Review and comment upon activities, or (ii) that other facts or
Departmental policy on intelligence proposed statutes, guidelines, and other circumstances make such consultation
matters and to enhance the directives with regard to intelligence, appropriate.

SDepartment's pability to provide legal activities: and. in conjunction with the Dated: February 20 1900.
advice to the ey General the Office of Legal Coursel review and Bae min I. CCietti.
several orga j nal uiiits of the comment upon the form and legality of. Attorney CeemL
Department. a't~he executive agencies, proposed Executive Orders that touch' IFRaX.'W-D~~ U .ad -. ,t W I.
on the development, interpretation, and ' • upon matters''elited to the.unction of an co, UI -*
application of statutes, regulations and this Office;
procedures in regard to intelligence - (i) Supervise the preparation of
activities of the'United States. certifications and applications for orders ENVIRONMENTAL PROTECTION

EFFECTVE DATE: October 1.1979. under the Foreign Intelligence AGENCY

FOR.FURTHER IMFORMATION CONTACT. Surveillance Act and the representation [FRL 1423-4]
SA. R. Cinquegrana. Deputy Counsel for of the United States before the United
Intelligence Policy. Washington. D.C. States Foreign Intelligence Surveillance 40 CFR Part 52

S20530 (202-633-3712. Court:Approv of Revlon of the Distrt of.
By virtue of the authority vested in me (j) Recommend action by'te Coluip mlemetaon o th Pltan .

by 28.U.S.C. 509 pnd 510 and 5 U.S.C. Department of justice with regard to Enviro l
301. chppter 1 of title 28. Code of Federal applications for foreign intelligence and AGENCY Environmental Protection

., Regulations. is hereby amended to add: counterintelligence electronic Agency.
*, " " surveillances, as well as for other ACTnoN Final rule.

' Subpart F-1-Office of Intelligence investigative activities by executive
,.P6~ cy and Review branch agencies: suAmr*A.This notice announces the

So.' 3a Organizition. (k) Monitor intelligence and Administrator's approval of a revision of

S . 'Office of Intelligence Policy and counterintelligence activities by trict of Columbia'
Reviktw shall be headed by a Counsel executive branch agencies to insure Implementation Plan which would

for lntelligence Policy. appointed by the conformity with Depqrtment objectives: provide more realistic visible emission
Attorney General The Counsel shall be - (1 Prepar periodic and special- standirds providde more speti tes
subl'ct to. the general supervision and intelligence reports describing and procedures for testing stationary

,I oirection of the Attorney General and. evaluating domestic and forign . surces and provide more appropriate

, ., kwhenever appropriate. the.direction of intelligence and counterintelligence criminal penalties. The reision
ti: he Deputy Attorney General.. ,... activities an asesg trends or applicabl e to Sections -2:702

, changes in these activities: (Definition Changes). B-708
. 0.1 33b Function . (m) Provide a quality control review (Performance Testing). 8-2713 (Visible
. The Counsel for Intelligence Policy for all outgoing intelligence and Emissions). 8-2'718'(Emisslons Testing).

, shalh" ' counterintelligence reports: , 8-272 (Penalties) of the District's Air

. (a) Advise and assist the Attorney (n) Supervise the preparation of the Quality Control Regulations (Regulation
General in carrying out his Office's submission f6r the annual No: 72-12): and Section 6-812a)(5)

.responsibilities under Executive Order budget: and (Penaltiafof the DIstrict Colunbla
1203. "United States Intelligence (o) Perform other duties pertaining to Air Quality Control Act.

SActivities:" intelligence activities as may be EFFECTVE DATE: March 3.1980.
(b) Serve as the Department assigned by the Attorney General or * ADORESSEM Copies of the revision and

representative to the National Foreign Deputy Attorney General.' the accompanying support documents
Intelligence Boar : * 0.fosc RPa to Oth are available for inspection during

S(c) Oversee thdevelopment Deptmental U . normal business hours at.the following
coordination and implementation of (a) Internal security functions at I 0.61 offices:

SDepartment policy with regard to shall cbntinue to be the resEbonibility of U. Environmental Protection Agency. Air
iqtelligence counterintelligence and the Assistant Attorney General in Programs Branch. Curtis Buildndin.th &
iational security matters: charge of the Criminal Division. 1 . A t P hat la Shea nnylvania
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provisions of 5 U.S.C. 553, good cause is DEPARTMENT OF JUSTICE Dated: May 6.1983.
found for making this final rule effective William French Smith,
less than 30 days after publication of Office of the Attorney General Attorney Genemrl.
this document in the Federal Register. - o  *

r 28 CFR Part 0 i(Doe. W-1 nIaeds-17-6: &3am]
List of Subject in 9 CFR Part 166 8 CR P a COE 44ts l-

African swine fever. Animal diseases, [Order No. 1012-83]
Foot-and-mouth disease. Garbage, Hogs, Office of the Pardon Attorney 28 CFR Part 1Hog cholera, Swine vesicular disease.
Vesicular exanthema of swine. AGENCY: Office of the Attorney General. (Order No. 1011-831justice.
PART 166-WINE H EALTH AcTION: Final rule. * Rules Governing Petitions for

Executive Clemency
SUMMARY: Present regulations require

According y, 9 CFR Part 166, is the Pardon Attbrney to submit all AGENCY: Office of the Attorney General
In 66.1 the following definition is recommendations in clemency cases to Justice

added in alphabetical order I the Attorney General. This rder ACTION: Final rule.alPhabetical order 'delegates to the Pardon Attorney those .-
S166.1. Definitions In alphabetical order. functions vested in the Attorney General SUMMARY: The regulations governing i
§ 1. D n a l under 28 CFR 1.1 through 1.8 inclusive, petitions for Executive clemency

but directs that the Pardon Attorney describe the procedures involved inRendered produe. Waste material submit recommendations to the petitioning the President for Executive ?
derivmeat of any animal (inpartcluding fish and Presidentthrough the Associate clemency and the responsibility of the'
poultry) or other animal material, and Attorney General. Attorney General in investigating each;
other refuse of any character EFFECTIVE DATE: May 6, 1983. applicant for clemency and advising the
whatsoever that has been associated FOR FURTHER INFORMATION CONTACT: President as to the proper disposition of
with any such material, resulting from David C. Stephenson. Acting Pardon each application. This order simplifies
.the handling, preparation, cooking or Attorney, Office of the Pardon Attorney., and updates the present regulations,
consumption of food that has been Department of Justice. Washington, D.C. authorizes the Attorney General to
ground and heated to a minimum 20503 (301-492-5910). delegate his responsibility in clemenicy'
temperature of 230' F. to make products st of Subjects in 28 CFR Prt 0 matters, lengthens the eligibility waiting
such as, but not limited to, animalperiod for pardon applicants to a
poultry, or fish protein meal, grease or Clemency. minimum of five years, with a minimum'
tallow. By virtue of the authority vested in me of seven required for more serious* '-

* * * * by 28 U.S.C. 509. 510 and 5 U.S.C. 301. crimes, increases the categories of
2. In § 166.2, paragraph (a) is r,:vised Subpart G of Part 0 of Chapter I of Title crimes requiring the longer eligibility "''

to read: 28. Code of Federal Regulations, is waiting period, and broadens the .
amended by revising § 0.35 and 0.36 as discretionary authority to release

§ 166.2 General restrictions, follows: clemency records in the public interest.
SNo erson shall feed r p it th Finally, the order adds a new section

(a) No Person shallfeed or permit the .35 General functions; delegation of which describes the nature and effect offeeding of garbage to swine, except for authority, the regulations.rendered products, unless it ii treated to the rs.
Skill disease organisms, pursuant to the Under the general supervision of the EFFECTIVE DATE: May 5,1983.

ti at a filit d b Attorney General and the direction ofregulations, at a facility operated by a the Associate Attorney GenerqL the FOR FURTHER INFORMATION CONTACT:
,person holding a valid license for the David C. Stephenson. Acting Pardontreatment of garbage. following-described matters areAtonyOfie h PardonS , n ga ae. assigned to, and shall be conducted, Attorney. Office of the Pardon Attorney,

1 < Kii i . handled or supervised by, the Pardon Department of Justice, Washington, D.C.3. In § 166.10, a new sentence is added Attorney but subject to the limitation 20530 (301-492-5910).
~at the 'end f para Attorney but subject to the limitation 20530 (301-492-5910)at the end of paragraph (a) to read: contained in section 0.36 of this Chapter. List of Subjects in 28 CFR Part 1

S166.10 Ucenslng. (a) Exercise of the powers and
S . performance of the functions vested in Clemency.

(a) Producers of only rendered the'Attorney General by § 1.1 through 'With the approval of the President,products are so exempted from the 1.8 inclusive of this Chapter. acting in conformity with his authorityrequirements of,this paragraph n States (b) Performance of such other duties as Chief Executive'and Article II,which do not have primary enforcement as may be assigned by the Attorney Section 2, United States Constitution.
esponsi y. General or the Associate Attorney and by virtue of the authority vested in

General. me by 28 U.S.C. 509, 510 and 5 U.S.C.. (Sec. 511, Pub. L 96-592.94 Stat. 3451 (7 301, Part 1 of Chapter I of Title 28'of theU.S.C. 3802); secs. 4, 5,9.12. Pub. L 96-468. 94 § 0.36 Recommendations. Code of Federal Regulations is revisedStat. 222 (7 U.S.C. 3803, 3804 3808 3811) 7 The Pardon Attorney shall submit all to read as follows:
P CFR 2.17, 2.51, and 371.2(d) recommendations in clemency cases

Done it Washington, D.C., this 12th day of through the Associate Attorney General PART 1-EXECUTIVE.CLEMENCY
My. 193 and the Associate Attorney General

William E. Ketter, shall exercise such discretion andec
Acting DeputyAdministrator. Veterinary authority as is appropriate and cbmion of petition: form to be
Services.contents of petition.Services. necessary for the handling and 1.2 Eligibility for filing petition for pardon.
Sm ra oc.e-1330M le e 45-7-:4 saml transmittal of such recommendations to 1.3 Eligibility for filing petition forBiLUNG CODE 3410--U the President commutation of sentence.


