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The Court: I'm real  sor ry  this happened as I am sure everyone is. What I. 

would like to do is to review my notes. Would you gentleman like for the 

defendants to go back upstairs? 

Mr. Ferguson: We would like to keep them here. . 

The Court: In all of these cases the Court finds probable cause, bound over 

to Superior Court. Do you want to be heard on bond? 

Mr. Hunoval on behalf of Miss Shepherd: 

. 
Judge, she is 34 years old, and has three minor children. She has been 

living here in Wilmington for somewhere'in the neighborhodd of two years. 

Her mother and 'father have been living here 18 years. They a re  here in 

Court., They have brought four o r  five character witnesses, all of whom . 
believe she has been neither charged nor convicted of any other offense. 

of any description whatsoever in North Carolina o r  any other state. She 

doesn't have any money, obviously, I'm appointed to defend her. Her 

parents don't have any money, but they have been able to raise through bor- 

rowing from friends $600 o r  $700. She has been up in jail for several weeks 

now and I don't think that all the people who are here on h e r  behalf feel that 

she will not flee the jurisdiction of the courts and I think a bond of $1,000 

o r  maybe $1500 or  maybe even $2,000 would be a lot more realistic that 

the $10,000 bond she is presently under. 
* 

Mr. Ferguson: Your Honor, let me speak in behalf of the four defendants 

I am representing - Defendants Chavis, Bunting, Vereen and Tindall. 

I would like to make a f ew general comments that apply to all the defendants. 

Pcrhaps this i s  tiyr way of refreshing the court on purpoee of bail. 



All w e  a r e  coi~cerned about is getting the defendar~ts here for trial.  I just 

want to say to the court a s  I conceive that, i t  i s  quite different from keeping 

the defendants in jail until t r i a l  comes. up. I have often said, and I do believe, 

firmly, for  a man who has  nothing, a bond in the amount of a dime would be 

excessive in his circumstances. It i s  necessary, I think, to look at the 

particular circumstances.of the individuals involved in deciding what bail, 

if anything, should be set.  I take the position and the Court may o r  may not 

agree  with that we should s t a r t  with the proposition that a person who is 

charged will show fo r  tr ial .  That is for a person who i s  charged ordinarily 

should be released on his own recognizance unless there a r e  some factors 

that appear in addition to that which would indicate to the Court that the 

person will not show for  tr ial .  In that connection, we take into account 

defendant's bzickground, circumstances, charges against him, the record 

of appearances in  court for  those which were charged o r  wheiher o r  not 

there had been any previous offenses for  those who were not.been charged. 

I would like to ask the Court to s t a r t  with the proposition that these de- 

fendants, all of whom a r e  local except for  Chavis, will show'for t r i a l  and . 
'I would urge the court very strenuously to consider cognizance bonds for 

the defendants. Let me start individually with the four defendants. I'm rep- 

resenting a t  this time. 

F o r  the Defendant Bunting, he is charged with only one offense and that 

offense is a conspiracy to burn. He is not charged with having done any 

burning. The charges here  grew out of events that happened over a year ago. 

Bunting has been here  in Wilmington since that time. He is 17 years  of age 

and was in attendance a t  Hoggard Highschool up until the time he was a r r e s t&  

on these charges. I have talked with him and I have talked with his  mother, 
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who is here, about h i s  likelihood to be here for trial. . They both have assured 

me and will assure the court that he will be here for trial.  His family is of 

very limited financial means and would have difficulty making any money bail, 

but would make an effort to make bail in a reasonable amount, if the court 

would see fit to do that. Making bail a s  presently imposed upon him is a 

near impossibility. He has no prior record whatsoever. He is a life time 

resident of the county here and would show for trial, I would ask the court 

in that instance to very strongly consider a cognizance bond. Of course, if 

you a re  not in the mind to do that, to consider some bond he and his mother 

might make for a person who in fact is an indigent. 

* * * * * * * * * * * *  
In reference to Willie Vereen. He lives here in the City of Wilmington, he 

is a life time resident. I knew him before these cases arose. I represented 

him before. I recall  on the previous charges, if my memory serves m e  

correctly, it was necessary that he appear in court on at least two occasions 

and perhaps more than that. On each of these occasions, as I recall it, he 
tL 

and his mother appeared and were present fo; t r ia l  every time they had to 

be present for trial.  I believe, he has only one prior offense and that was 

for a misdemeanor charge. He was employed at the time he w a s  arrested 

over two weeks ago and would like to continue that employment. 

The Court: What did you say his  record was? 

Mr. Ferguson: One prior offense - a misdemeanor. It was  simple a s ~ u l t .  

Here again, I have talked with him and his parents. They understand the 

seriousness of the charges. They have assured m e  and assure the court 

that they would have him here for trial. Here again, we a re  dealing wi th  
* *  

a family of very limited financial means. It would be irnpdssible for them 
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to n~alit? the b311~i tl l;~t  is imposed upon him. His record of appearances in  

court, as far  as I know, and a s  far  as  I have been advised he has always 

been here any time he was called upon .to be here. I can say to the court 

i t  is my personal experience with him that he has always taken the court 

a s  a serious matter and has appeared all the time and will do so. His 

parents, his fath,er Wil l ie  Vereen sitting on the front row, will be available. 

Willie Vereen I believe is 18 years of age and attended the public schools 

here in New Hanover County. 

The third defendant is Connie Tindall. He  is 22 years of age and resides 

with his family, his mother and some of his brothers and sisters, here in 

the City of Wilmington. He was working as  a longshoreman at  the time he 
. 

was arrested. He has had one previous conviction, the best I can determine 

from talking with him. He has had other charges brought against him, but 
. . 

I have not seen the court records on those, but I believe they were - either 

have been disposed of o r  shortly will be and one may be pending for a year  

o r  more. 

The Court: What did you say his prior conviction was? 

M r .  Ferguson: As far as I can determine i t  was one offense - assault. 

A s  far as I know, he has a good record of attending court when called upon 

to do so. He is charged here with two offenses conspiracy to burn - three  

offenses -burning and assault on emergency personnel. I would ask the 

court  to release him on his cognizance. If the court is not of a mind to do 

that, then to set  some bond that would be within his means. He was working 

as a longshoreman. I am sure the court is aware of what is involved i n  

getting a legal offense continued. He is a man of very limited means. I 



would like the court to consider reducing bond to less  that $1, 000 so hc 

would be able to get out of jail. 

Fourth Defendant Ben Chavis is familiar to Your Honor. Mr. Chavis has been 

before you before on other matters. I thinkeyour Honor know that every time 

he I s  beeh required to be in court in every matter'youlve been involved in, 
3 

he has always been there. These offenses have been incurred over a year 

ago. He has been back and forth to Wilmington several times since then, 

and comes back in connection with his church here. I know ~ r .  Chavis 

and personally have known him some five.or six years. I represented him 

on numerous charges both here, in Raleigh and in Charlotte and in Oxford, 

his home town. I have never had occasion over some five o r  six years  

in representirig Mr. Chavis where he has not shown up in court at  the time 

he was required to. I have never known of an occasion when he has indicated 

he would not 'shdw up in  court, at  the time required. A s  a matter of fact, 
- - 

.on two occasions involving very serious offenses I had occasion to make 

arrangements on his behalf to have him come in and surrender himself to . 
authorities. One of those situations was a situation here in Wilmington; 

another was Federal charges pending against him in Raleigh. In both of 

those instances, once it was known to him warrants were outstanding 

against him, he made contact and made arrangements to surrender himself 

and had bond arrangements made so he could appear for tr ial  at the ap- 

pointed time. He is 24 years  of age, resides in Oxford, North Carolina, 

lives there with his  mother, sister. He is on the staff of the North Carolina 

. . Virginia Commission for Racial Justice. His' work does involve some traveling. 

His mother and s is ter  a re  seated here on the front row... I have discussed 
* 
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with him and have discussed with his family the seriousness of the  charges. 

I have discussed the importance of appearing at the tr ial  at such time he 

should be called upon to do so. I have every indication from him that he 

wil l  show up in court any time he is required to do so. I have assurance 
F 

from his family and his s i s te r  that they will see he does get to court any 

time he needs to. I believe, Your IIonor, and I think we ought to be quite 

candid that we do have special circumstances here regarding Ben Chavis. 

A lot of his activities a re  generally know and he is not held in favor by many 

people in some political circles and in others he has strong, staunch supporters. 

There has been a lot of publicity surrounding these charges and other charges 

that have been brought against him. As  it stands now, he is under indictment 

here on five charges which occurred here in 'flilmington. He is charged in 

Federal Courf and he is charged on other charges here. Our Constitution 

states that a bond shall not be excessive. I think we have to face the fact 

that the State, by reason of the powers invested in it, the State and Federal 

~ o ~ e r n m e n t ,  by reason of powers invested in it can in  certain circumstances 

bring so many charges that i t  would be almost impossible for a man to bear 

the burden of bail that is set in every case. This is the point we have just 

. . about reached in Mr. Chavist case. Already he is under bond totaling 

$ l i o n  000, including his present bond. He has nothing like the means to make - 
that kind of bond. He has been in jail more than two weeks - 17 days on 

these charges here. If the Court is really facing the situation where the 

decision has to be made whether this man needs to stay in jail until t r ia l  

comes up or whether o r  not some reasonable bond be set so he can be out 

of jail and have his freedom during that period of time. The bond upon 

him now on these charges is $75,000. He cannot possibly make that bond 



o r  anywhere near that bond, coupled with the resources he has had to try 

to pul l  together t'o post bond in theother , cases pending. I make no qualms 

at all when I say to this Court that I think Ben Chavis should be considered 

to be released on his own cognizance. Had he been of a mind not to appear 

in court on any of these charges, he would have had ample opportunity to . 

flee, but has not chosen to do so. At the time he 'was arrested on these 

charges, he was in the City of Wilmington. He does have some connection 

with the City and has been in and out of the City during the past year. I 

would ask the court to focus on the defendant a s  an individual on these charges 

and consider a cognizance bond. If the court would not be of a mind to do 

that, I would ask the court to consider a substantial reduction of bond and 
. . 

se t  it in an amount of no more than $1500, so he could make that bond and 

be released pending these charges. As another fact, I know i t  is not one 

of those generally' considered on the question of bail, but Mr .  Chavis has a 

t r ia l  coming up in  Federal Court probably in the week of April 24. I am 

representing him on those charges. In order that this man be able to have 

adequate defense, i t  is necessary that we converse with him. A s  Your Honor 

knows, our offices are located in Charlotte. The facilities here a r e  not 

ideal in the jail in getting together with the defendant. It is also according 

that he be able to continue work to be able to provide for his wife and three 

children. I urge the court very strongly to consider reducing the bond of 

this defendant. 

The Court: Let me  ask you a question, please. Is he under two Federal 

charges for aiding accused felons to escape out of the country to avoid 

prosecution? 

Mr.  Ferguson: Yes, sir. 



The Court: Did he not a few weeks ago at  Queens College in Charlotte make 

the. statement he was going to Africa to s tar t  a campaign on behalf of the , 

black people in Africa to liberate them? 

Mr. Ferguson: Your Honor, I wanted to check with Mr. Chavis. I have read 

the account of what he said in the newspaper in Charlotte. I can say from 

what I read in the paper that is not the statement he made. He did make a 

statement that I have often<made and many people I know have made, that 

he would like to take a trip to Africa some time in the future. My wife and 

I have talked quite a bit about that. At some point, we do want to go there. 

A number of my fellow attorneys I know .have talked about that and plan to do so 

some time in the future. 'The statement had absolutely no relevance to any of 

the charges pending against him. It didn't express any intent on his part 

not to show ip for t r ia l  at  any time. 
-. 

The Court: Didn't he make the statement in Charlotte that he was going to  

Africa to start  a campaign on behalf of the black people? Not a visit - to 

s ta r t  a campaign? 

Mr. Ferguson: No, sir, he did not make athat statement. 

The Court: Well, this is inconsistent with what came out of the other hearing. 

M r .  Ferguson: I wasn't present at the other hearing, Your Honor. 

The Court: At the other hearing, I think he acknowledged that he did, but his 

attorney said he was going to wait until some time in the future. 

M r .  Ferguson: Your Honor, I think it would be extremely unfortunate to 

consider that as a factor. I'm saying to the court now, his plans whatever 

they a r e  to go to Africa, are sometime way in the future. He does not plan 

to g6 to Africa any time while these charges &e pending against him. He 

has already made a statement that he plans to do that. i't $s unfortunate 
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that whatever statement he ~nacle has been misinterpreted. 

The Court: Are you basing 'what you say on what he told you, o r  did you 

hear  what he said in  Charlotte? 

M r .  Ferguson: I read  the accounts of what he said. I talked with people who - 
. .  were there. My information, all of it, is he did not make the statement that 

was contributedtohim. . 

The Court: He did not make the statement? 

Mr. Ferguson: He did make a statement he was going to Africa, but he 

did not make the statement that he was going to Africa to s ta r t  a campaign . 

for  the people there any t ime while these'charges were pending against him. 

I'm just saying to the court that has no bearing on his likelihood not to show 

up for  trial. We are stating to the court now that is not the position he will 

take. He has  had ample opportunity to do that if that is h i s  intention. He has 

been out of jail ,even af ter  the last inquiry. He was back in Wilrnington fol- 
t 

lowing that. 

The Court: Just for  the record. I keep hearing he has  always shown up in 

the court on time. I have never given this any weight, but on one occasion, 

he probably will remember when it was, it was a minor citation he had. He 

was not in court when h i s  name was  called. Ordinarily we call them out and 

issue a capias on them, but I thought he probably would show up. Later, 

he did -maybe la te r  i n  the day, I don't recall. But under the law I should 

have dismissed the case and did dismiss  it, but he was not here  on time. 

I just say that for  the record. 

Mr. Ferguson: I recall  the case you a r e  talking about. We  appeared before 

your Honor. He was picked up here  in Wilrnington for not having h i s  regis-  

tration card. We appeared in Court that morning. He diid.have h i s  registra- 
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tian card at that time and I think the court gave him some time to journey 

to Oxford to get his registration card and bring it back. He had to come 

from Oxford at that time and he did sl~ow up on the date he was supposed 

to show. 

The Court: Does he also have some cases pending concerning weapons? 
. . 

Mr. Ferguson: He is charged under under a Federal Bill of Indictment 

for possessing explosives in violation of the National F i re  Arms Act. And 

those charges grow out of an alleged incident that occurred approximately 

two years ago. . 

The Court: Does he have a dase pending possession of bombs and dynamite 

in Oxford? 

Mr. Ferguson: Yes, that's the case I am referring to. 

The Court: And two cases of aiding and abetting in jumping bond. 

Mr. Fe'rguson: Yes, sir. Those a re  the same charges he voluntarily turned 

himself in after I made arrangements. 
-. 

.   he Court: Thank you. 

Mr.  Harmon: If it please the court, I represent three defendants, Carnell 

Flowers, James McKoy and Marvin Patrick. They a re  all under 21 years  

of age and all life long residents of Wilmington. Carnell Flowers -is only 

charged with conspiracy to burn property. He isn't charged with any 

physical act, other than charged with agreeing to burn personal property. 

He is 18 years of age. His mother is here and he has five brothers and 

three sisters.  At the time he w a s  arrested he was a student at  Hoggard 

High School, He does not work. He has no funds. You can tell that from 

the size of the family. 



The Court: Didyou say he has no record? 

Mr. Harmon: H e  has no record. ' 

Mr. Harmon: James McKoy is charged with two counts of conspiracy. He is 

18 years  of age. He was working at the American Molasses Plant in Wil- . . 

mington at the time of h i s  arrest .  He does have a record of simple assault 

about a year and a half ago. His parents a re  also present in court. 

Mr. Harmon: Marvin Patrick is 20 years  of age. His mother is present in 

court. He is charged on five counts. He advises me he has no previous 

record. He is ~ r e s e n t l y  unemployed. He got 'out of the Army'a short time 

ago. With respect to Marvin Patrick having no record and not being em- 

ployed, almost any bond would be excessive in this case. But, certainly 

in  respect to these defendants, they a re  all  life long kesidents of Wilmington 

and New Hanaver county and except for James McKoy, none of them have any 

ptevious record and should either be released on their own recognizance o r  

lower the bond. , . . 

.. 
The Court: Mr. Patrick has four offenses, is that right? 

Mr. Harmon: Five. The same number as M r .  Chavis, but he has no 

previous record. 
t l f f * * * % * * t * * * * * * * f *  

M r .  Balance: If it please the Court, starting f i rs t  with Michael Peterson. 

He is 17 years of age. He was a student, at  the time of this arrest ,  he was 

in high school in Norfolk, Virginia. At the time of his arrest ,  he w a s  living 

with his parents who reside in Norfolk, Virginia, prior to  that time he re-  

sided wi th  h i s  grandmother who lives here in the City of Wilmington. His 

mother is here in 'court today and she was here al day yesterday. He has - . . 
no prior record, Your  Honor. He has one charge pending against him that 

*. . 
.I > 

p-211 



i s  conspiracy to:burn property. He advises me his father is in the Navy 

and that esplain why he lived here once and living in Norfolk today. 

Mr. Balance: The second defendant is Jer ry  Jacobs. He is 19  years  of . 

age. At the time of his a r res t  he was employed with a construction f i rm 

here in the city of Wiknington, living with his parents. His mother's name 

is Margaret Hill, she has remarried. His step father is Mr. David Hill. 

He tells  me  he has no prior record, Your Honor, and as I see the record 
I 
I 

he is charged with only one offense. 

The Court: How many? ' 

Mr. Balance: One. 

The Court: J e r ry  Jacobs? 

Mr. Balance: J e r r y  Jacobs has three offenses. The third deferdant- - - 
 he Court: HOW old is he? 

M r .  Balance: Jacobs is 19. His record may be wrong. His mother just 

called me back and advised'me they have him down as 21 but that he is 19. 

He tells me he is 19. His mother is here if you want to verify it. 

The Court: ' The one record  he has. is it in Juvenile Court. 

Mr. Balance: He advises me it is not. Your Honor, I'll remind the court 

there are  two J e r r y  Jacobs. 

The Court: This is not Jake? 

Je r ry  Jacobs: I'm Je r ry  Jacobs. 

The Court: J e r ry  Leon. 

Jerry Jacobs That's the other one. 

Mr. Balance: By the way. Your Honor, Jacob's present bond is $15,000. 

Peterson's present bond is $10.000. That's the present bond: 
- 

The Court: Did you say Peterson? - * .  

M r .  Balance: Yes ,  Michael Peterson. He &is one charge. 



The Court: I see!' We have already been over him. Is  that right? 

Mr. Balance: Yes, sir. He was &a first  one. Comingto the third person 

I represent at this time, Your Honor, Tommy Atwood. Atwood is 19 years 

of age. He has one charge conspiracy to murder. His present bond is 

$10,000. He is unemployed at the present time. He was  laid off from 

his job with a trucking company here in Wilmington. His parents a r e  Mr. 

and Mrs. John T. Atwood who live here in the City. He has a prior record. 

On one occasion he tells me  he was c.onvicted of engaging in an affray approxi 

mately a year and a half ago and received .a fine a s  a result of that conviction. 

On another occasion he tells  me he was cqnvicted of non-support, and he 

received a suspended sentence. He had some minor traffic violations. A s  I 

said, his present bond is $10, 000. Other than that, I think that prior counsel 

all indicated ihe circumstances of all these defendants in regard to making a 

high bond. I won't go over that. 

The Court: M r .  Solicitor, do you want to say anything? 

Mr.  Stroud: No, sir. 

The Court: I know that no matter what I do there . will be criticism from 

certain people, letters, news releases and that sor t  of thing. I know it has 

been said that these men a re  political prisoners and I have been accused of 

putting a bond on Mr. Chavis to keep him from being active. That has not 

been my purpose. I have had chances before with others. Roderick Kirby 

has worked right with them, George Kirby has worked in what we call the 

Civil Rights Movement. Golden Frinks., I have never heard a word saying 

I put an excessive bond on Roderick Kirby. I thought the bond I put on him 

would be sufficent and he would be here for trial. I never heard a word fro3 

Golden Frinks, that I put an excessive bond on him, o r  George a Kirby. So, 



If I \\?as out to put bonds on people to keep them from being active, I think 

I would have done i t  on other occasions. I have had ample . . opportunity. I 

realize, as you attorneys have s e t  out, that bond is to be sure  he is here  

for trial.  And by the way, it has been in some news re lease  that I se t  these 

bonds initially. I did not se t  these bonds. They were se t  by themagistrate 

and there was no communication between me  and the magistrate whatsoever 
. . .. 

about setting these bonds. 

In the case  of J ames  McKoy - $7500.00 bond. 

In the case  of.Willie Vereen - $7500.00 bond. 

In the case  of J e r r y  Jacobs, three  counts - $10, 000.00 bond. 

In the case  of ~ o n n i e  Tindall - $10,000.00 bond. 

. . James Bunting - $2, 000.00 

Carnell F loye r s  - $2,000.00 

Ann Shepherd - $2,000.00 

Michael Peterson - $2, 000.,00 

Tommy Atwood - $10.000.00. That's what was on him. 

Marvin Patrick - $25, 000.00 bond. 

I not going to comment on Mr. Chavis. I m going to make his  a $50,000.00 

bond. 

Mr.  Hunoval: Your Honor, a t  this time I request a transcript of this  preliminary 

hearing in behalf of my client. 

. The Court: At this point? 

Mr .  Hunoval: I don't really know what the proper point is. 

The court: Let m e  put i t  this way. If you want to read one. I think we can 

make one available. These men have ordered one and I assume she will have 

a file copy and I assume she will let you looli a t  it, if ydi re turn it to her .  
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Caro l ina :  and R r .  John H.  tlarmon, At torney a t  Law, New Bern, 
.I 

North Ca ro l ina ;  and  f.lr. Frank Bal lance ,  At torney a t  Law, 

Warrenton, North Caro l ina .  

Appearing on beha l f  of  t h e  defendant  Ann Shepard was I 
Mr. Mat tha i s  Hunoval. At torney a t  Law, Wilmington, North 

Caro l ina .  .!. 

* * * * * * * * * *  

J U N E  5 ,  1372: 

(THE PROSPECTIVE JUROqS AS SUMIbIONED FOR SERVICE AT 

TIIIS SESSION OF COURT WERE CALLED FOR\VARD BY TRE CLERIC OF 

SUPERIOR COURT. AND THOSE PRESENT IBERE DULY SIORIJ l3Y THE CLERK 

OF SUPERIOR COURT. THE ~ U R T  ADDRESSES THC ~RQSPCCTIVE JUROKS 

AS TO TIiIS CASE TO BE TRIED AND INSTRUCTED THEM AS TO THEIR 

CONDUCT AS  JURORS DURING THE TRIAL OF TllIS CASE. TIIFREAFTER, 

ALL PROSPCCTIVE JURORS 14CRrJ EXCUSED BY THE COURT UNTIL AFTER 

1) TIIT: LUNCIIEON RECESS, AT TWO OICI,OCK I? .H. TIIE DEFENDANTS TllEN 
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TAKE THEIR SEATS WITH TlIEIR COUNSEL AT COUNSEL TABLES.) 

THE COURT: Gentlemen, I understand you have some 

motion. Do you wish to go into those now before the defendants 

are arraigned? 

MR. FERGUSON: Yes, sir, your Honor. (NR. FERGUSON 

CONFERS WITH MR. STROUD.) If your Honor please, on behalf of 

the - all of the defendants in this case, we have filed the 

following motion which I will take up with the Court in the 

order that I call them out., if that is agreeable with the Court 

THE COURT: All right. 

11 

12 

l i  II and economic class. W e  filed a motion to quash the venire of 
?, .. 

MR. FERGUSON: We filed a motion for disclosure of 

favorable evidence. We filed a motion for production of evi- 

13 

f& 
14 

15 

16 

dence and disclosure of witnesses. We filed a motion for a 

change of venue, which has already been granted by the Court. 

We have filed a motion to quash the bills of indictment on the 

grounds of exclusion of members of the defendants' race, age, 

l9 

20 

II motion into the record so you will know what we are asking for .  
', I 

petit jurors on the sane grounds. And we filed a motion to 

sequester the jurors during the voir dire examination. Subse- 

quent to the filing of our motion for production of evidence 

21 

23 

TI1E COURT: All right. 

and disclosure of witnesses, we received from the State certain 

information which we have not previously had. If I might, I . 

would just like to -- If the Court desires, I will read the 

M R S .  SYLVIA P. EDWARDS 
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MR. FERGUSON: Come now the defendants in the above- 1 
captioned cases - and the above-captioned cases are the cases 
we understand relate to the incident at Mike's Grocery on 

February 6th, 1971 - by and throujh their undersigned counsel 
and respectfully move the Court for an order: (1) compelling' 

the State to make available to the defendants for the purposes I 
of inspecting and copying all evidence in the possession, I 
control, and custody of the State which will or may be use2 

against the defendants in their trial; (2) compelling the State 

to disclose and make available for interview any and all pros- 

pective witnesses which the State will or may call to testify 

against the defendants; (3) conpelling the State to make avail- 

able for the purposes of inspection and copying any and all 

police reports relating to the investigation and circumstances I 
. , -  ' . . -  

surrounding the crimes which the defendants are charged with, 1 . . L -. 
inciuding any and all statements taken from witnesses and the 

. . ,. 

defendants; (4) compelling the State to make available for 
" * , -  

defendants any and all writings written by the defendants vh i ch  
, ,- be in 

are or may come to / the possession of the State; (5) compfllin 

.the State to make available to the defendants all results of 
. - 

reports of physical examinations and of scientific tests or 

experiments made in connection with these cases, including hut 

not limited to: (a) all comparisons of fingerprints, cl-othinr~, 

h a i r ,  fiber, or other materials m-ade in connection with these 

cases; (b) all photographs secured at the scene of the crime; 
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and (c) all reports made by fire investigators in the course 5 

of the investigation of these crimes; (6) compelling the 

State to make available to the defendants all tangible objects 

pertaining to the investigation of these cases, including but 

not limited to: (a) all tangible objects obtained from the sce2e 

of the crime; and (h )  all tangible objects obtained from t!~c . 

state's witnesses in these cases; (7 )  conpelling the State to 

make available to the defendants the names and addresses of 

all persons who have knowledge of these cascs or who have been 

defendants the S.B.I., F.B.I., and local arrest and conviction 

[ 10 

11 

records of all persons named in connection vith the nroceeding I 

interviewed by the investigating officers in connection with 

these cases; ( 8 )  compelling the State to make available to the 

parayraph which in essence would be witnesses for the State; 

( 3 )  compelling the State to make-avai,ahle to the defendants 

all materials and information now known to the State or which 

l7 11 may become linown or which through due diligence may be learned I 
from the investigating officers or witnesses in these cascs 

which is exculpatory in nature or favorable to the defendants 

'O 11 .or which may lead to exculpatory material. This request I 
includes the reports of any investigations carried out in . . 
connection with these cases of suspects other than the defen- 

dants or other persons who have been charged with these d e f e n -  

cit3nts. A s  grounds for seeking the above information, the 

def cndants respcctf ully show the Court the following : (1) the 
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defendants know upon information and belief that the State has 

in possession items of evidence which will or may be used 

against the defendants at their trial; (2) defendants know 

upon information and belief that t h e  State has interviewed 

numerous witnesses in connection with the crimes with which 

the defendants are charged; (3) it is necessary that the 

defendants inspect the evidence in possession of the State and 

interview prospective witnesses in order to adequately prepare 

for and defend against the charge against thm. Therefore, 

the defendants respectfully pray the Court to grant them per- 

mission to inspect the State's evidence and to interview the 

State's witnesses in these cases. Now, if your Honor please, 

on or about the 11th of May of this year, w e  received from the 

State two statements which were made by one of the State's 

witnesses, Allen Hall. One of these statements was made shortl: 

a f k e r  Mr. Hall was taken into custody in May, of 1971. The 

other statement was made on February 18th, 1972, in Goldsboro, 

North Carolina. These are the only statements of witnesses 

that we have received from the State. I believe crossing in 

the mail last week when we mailed these motions in was a 

statement from Mr. Stroud which included a list of the State's 

prospective witnesses and a brief statement of what each wit- 

ness was expected to testify to. We woulcl like to inquire 

through the Court at this time whether thc State has in its 

possession any other written statements of any witnesses that 
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have not been made available to the defendants. I ' 
THE COURT: Mr. Solicitor, do you care to make any 

answer? I 
MR. STROUD: Your   on or, I have provided Mr. Ferguson 

with statements of Allen Hall, the primary State's witness in 

this case. There are no other written statements that I am I 
aware of, of witnesses that are going to be utilized in the 

trial. And, of course, your Honor, Mr. Ferguson was present 

at the preliminary hearing. They.do have a transcript of the 

preliminary hearing. Allen Hall testified at that hearing; 

he was the only witness presented at that hearing by the State. 

MR. FERGUSON: That is correct, your Honor. We did 

sccure a copy of the preliminary hearing transcript from the I 
Reporter at that hearing. Your Honor, we would like to inquire I 
whethe r  there are any scientific or physical tests run in 

connection with these cases, the reports of which the State I 
!la? in its file, and if so, we would ask the Court to make I 
t llcric! r cpor t s  a v a i l a l ~ l e  to the defendants. 

TEE COURT: Mr. Ferguson, I don't know exac t l y  what I 
you arc referring to, nor do I know what section you rely upon I 
in rc~ucsting the Court to require the State to furnish this 

infornation to you that you have ~ointed out to the Court. 

: lR.  FERGUSON: Your lionor, I believe i t k  15-155. 

T I E  COURT: What does that provj-de? 

IlR.  Ir'ERGUSOtj: ~t provides that we are entitled to 
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C 2 

3 

4 

take a look at the s t a t u t e ?  - I 

scientific reports and also statements of ex~ert witnosses 

that the State may call in the trial of the case. I don't 

have the section before me now. 

THE COURT: That is it in substance, I take it. Mr. 

5 

6 

THE COURT: All right. I 

Solicitor, have there been any so-called scientific tests or.... 

MR. STROUD: Your Honor, may I have just a second to 

MR. STROUD: Pardon me just a second, your Honor. 

(READING STATUTE.) Your Honor, as I understand 15-155.4, it 

requires on showing of good cause to his Honor that the defense I 
counsel on behalf of the defendants be allowed to inspect I 
scientific evidence and perhaps to have it for the purpose of I 
testing in order to prepare a defense. Also, that the defen- 

dants are entitled to examine expert w i t n e s s e s  to be utilized I 
by the State during trial upon showing good cause to the Court. 

-. 

In the cases a t  hand t o  be tried during t h i s  term..... 

THE COURT: Excuse ne just a minute. I may not have I 
mentioned one thing which I will at this time. There will be I 
no entering and leaving the court room except at recesses. 

Please understand that it creates disorder, and that will not I 
be permitted, so if you come i n  you must s t a y  until there is 

a recess and you cannot come in during, at any time except at 

a recess. Do you understand, Mr. Officers, ahout that? 

(OFFICERS INDICATE AFFIRFlATIVC . ) 
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3 11 you have several other motions? 

1 

c 2 

MR. FERGUSON: D@<S the Court grant the entire 

w e  would like an opportul~i':\r to inspect what the State has. 

THE COURT : That .-,:?otion t~lill be granted then. Now , 

7 11 understood which would be applicable would be the exhibits ilr. I 

10 

5 

6 

There were certain other aspects that we wanted to ask for. 
' . . I .  

THE COURT: The only parts of it which the Court 

11 MR. FERGUSON: I wanted to inquire whether or not the I 
8 

lo I/ State has in its possession any writings or statements from 
Stroud speaks of. What other parts do you have? 

11 

12 

l 5  I1 under the section you referred to. 

the defendants in these cases to be called today. 

f4R. STROUD: The State i s  not aware of any such 

13 

14 

IC II MR. FERGUSOIJ: Ho, sir, it would not be. It Y:?oulfl 

written statements. 

TIIE COURT: I am not sure that would be covered 

I n  

2:1 11 of the United States Supreme Court in Giles versus ?.laryland, 

not be covered under that section. We are addressing ourselves 

now to the power of the Court. 

TIIC COURT: A l l  right. G o  ahead. 

20 

22 

MR. FERGUSON: N o v ,  your I I c ~ l o r ,  we rnadc a p a r t  cf 

this motion and also a separate motion for the discloorrrG of 

favorable evidence, and wc base that motion upon the decis ions  
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Brady versus Maryland, ant1 t h e  very recent case of t h c  United 

States versus Bigelow (PIIOTJETIC) . In the prcviolls tvro cases, 



the first two cases, the Court addressed itself to the prohlcn 11 

of withholding of favorable evidence by the State, and the 

Supreme Court disapproved that practice. And in the United 

States - Bigelow case, the Court addressed itself to the ques- 
tion of arrangements or deals, if you will, between the w i t -  I 
ness for the State, or the Government in that case, and the 

Court in that case required a new trial where inquiry had been 

made about any such arrangements or deals and no disclosure was 

made and it was later discovered that there was an arranqemcnt 

or deal. And so, our motion is two-pronged, your Honor. We I 
are asking that a disclosure be made of any kind of arrangement 1 
for the benefit of, or deals,of any State's witnesses by the 

that 
State be made known to us; and additionally/if the State knows 

of any witnesses that are benefite? by the State or if the I 
State has any evidence whatsoever which would be favorahle to I 
all of the defendants or any one of the defendants, we vould I 
like to have that disclosed, too. That is the grounds of our I 
motion for disclosure of favorahle evidence. I 

THE COURT: Well, Mr. Ferguson, the fact that there 
favorable 

might become proper for the State to use some/evidence, of 

course, the prosecution is against the defendants and you don't 

devote your energy to that which might not be consistent to I 
your main objective, which in the case the prosecution would I 
be to convict and the defense to defend.  So, I assume you are 

sim:>ly referring to favorable evidence which in the course of 
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1 

2 

The prosecutor's office has 

3 

4 

5 

the duty to see that justice 

- I 

the investigation might have cone into the hands of the State? 

MR. FERGUSON: Yes, sir. Your Honor, I would, of 

course, respectfully take exception to one statement of the 

Court. The responsibility of thc'defense is to defend, hut 

the prosecution h a s  a greater responsibility than just prosccu- 

12 

9 11 have - can you make a statement with respect to that? 

7 

8 

MR. STROUD: Your Honor, with regard to anir deals I 

is done, as a part of that..... 

THE COURT: That is true. I'lr. Solicitor, do you 

I1 11 with State's witnesses, no such deals have been made. With 

12 regard to any evidence that the State is aware of that might 

13 be favorable to the defendants, the State is aware of none. 

TIIE COURT: Well, I will have to rely upon that 

report in that regard. 

MR. IfUNOVAL: Excuse me, your Ilonor. Excuse me, flr. 

Ferguson. Mr. Ferguson stated that all of the defendants were 

making all of these motions. I represent  one person here, your 

Ilonor, and that person is Ann Shepard. I j o i n  in those notions, 

. o u t s i d e  of this motion, tile motion for a,.... I 
THE COURT: Speak just a little louder. 

MR. HUNOVAL: I would like to join in the motion of I 
I I the o t h e r  defendants i n  this case only as regards t h e  dis- I 
I I closure  by t h e  State o f  favorable evidence. I 

THE COURT: You were not -- You do not wish to be I 
= r s 

MRS. SYLVIA P. EDWARDS 
OFFICIAL SUPERIOR COURT REPORTER 

WHITEVILLE, NORTH CAROLINA 28472 



1 
cons idered  as j o i n i n g  i n  t h e  o t h e r  motions? 

0 2 

3 

.. 
4 

22 m e r i t ,  

2 3 MR. FCRGUSOII: If your Ilonor p l e a s e ,  we f i l e d  t h e  

24 fo l lowing  moti.on w i t h  r e f e r e n c e  t o  t h e  hi 11s of inr l ic tmcnt* 

MR. HUNOVAL: No, sir. 

THE COURT: A l l  r i g h t .  I in tended  t o  i n q u i r e  of M r .  

Ferguson whether h i s  motion inc luded  your  c l i e n t  o r  no t .  You 

5 

6 

7 

8 

9 

10 

11 

12 

13 

Conle now the de fendan t s  i n  t h e  above-captioncd cases . . . . .  
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d i d  n o t  mean...... 

MR. FERGUSON: I am s o r r y .  I d i d  n o t  i n t e n d  t o  l i e  

about  t h i s .  lie w i l l  be welcome t o  j o i n  i n  any motions w e  have,  

your Honor. I b e l i e v e  t h a t  concludes  a l l  of t h e  spec i f i c  

i t e n s  i n  o u r  motion for produc t ion  of evidence and motion for 

f avo rab le  evidence.  I f  your i!onor p l e a s e ,  w e  d i d  move i n  t h a t  

motion f o r  an o p ~ o r t u n i t y  t o  i n t e r v i e w  p r o s p e c t i v e  w i tnes ses  

f o r  t h e  S t a t e .  Now, w e  do know t h a t  a t  l e a s t  trio of t h e  vit- 

nesses  f o r  t h e  S t a t e  are presen tLy  i n  custody:  t h a t  i s ,  t ! ~ e  

14 witness  Al len  H a l l  and t h e  w i tnes s  Jerome I l i t c h e l l .  :.?e did 

15 examine :Ir. I I a l l  a t  t h e  p re l imina ry  h e a r i n g  :lr. ' l i t c h e l l  d i d  

16 no t  t e s t i f y  a t  the p r e l i n i n a r y  h c a r i n r ~ .  Ke would l i k e  t o  as]: 

17 the Court  t h a t  w e  be allowed t o  i n t e rv i e '  :lr. I l i tcheJ-1 prior 

Is t o  p r e s e n t a t i o n  of evidence by the S t a t e ,  which nay b~ later 

Is t h i s  week or at such t i n e  as finish the s e l e c t i o n  of t:,? 

20 jury.  

2 1 THE COURT: The Court  t r i l l  t a k e  t h a t  under advise -  



r a t h e r  carefully each of your  motions, and I do not think it I 
I 

3 11 will be necessary for you to read it in detail. 
MR. FXRGUSOM: All right, sir. We have alleged 

TIIE COURT: I think, Flr. Ferguson, that I have read 

II essentially, your Honor, that the defendants, being aged 

14 

II seventeen to twenty-four, were indicted by a Grand Jury in 
7 11 ttcw Hanover County which excluded substantially members of the I 

i 
10 11 arc prepared to make a showing in that regard. And members of I 

8 

9 

11 11 the defendants' race. And under decisions of our North I 

age group of the defendants, menbers of the economic class of 

the defendants. All of the defendants are indiqent, and we 

Carolina Supreme Court and the United States Supreme Court, 

lG II TIIE COURT: Systematically. I 

I 13 

CI 1-1 

15 

j 

l7 I MR. FEKGUSON: Systematically excluded, yes, sir. We 

these defendants, as are all defendants are, of course, en t i t l c  

t o  be i n d i c t e d  by a Grand Jury from which rner?!,ers of 2 diffcrcn 

group or class are not excluded. 

have gone into the nethod or procedure of s e l e c t i n g  G r a n d  J u r o r c  I 
in Mew IIanover County. We made a s i m i l a r  allegation w i t h  I 

20 11 respect to racial exclusion in a petition for removal. w h i c ! ~  1 
'I / /  was Piled in the United States District Court for the & s t e i n  

" / /  District of North Carolina, Wilnington D i v i s i o n .  In that: 

/I in connection with those proceedings, your Iionor, ere gathered "' 11 certain facts relating to t h e  jury selection procedures in I 
0 

' II New Iianover County, and through working together with the State 
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3 11 w i t h  t h e  j u r y  s e l e c t i o n  p r o c e d u r e s ;  and ,  o f  c o u r s e ,  your  Honor I 
II knows by r e a s o n  o f  o u r  b e i n g  h e r e  t h e  F e d e r a l  C o u r t  r e j e c t e d  

1 5  1 

C 2 

11 o u r  c l a i m s  i n  t h a t  r e g a r d .  But  w e  do wish  t o  r e s e r v e  o u r  I 

w e  w e r e  able t o  s t i p u l a t e  t h e  p u r p o s e s  of t h e  p e t i t i o n  fo r  

removal what m o s t  of t h e  r e l e v a n t  e v i d e n c e  was i n  c o n n e c t i o n  

6 11 c l a im  r e g a r d i n g  t h o s e  e x c l u s i o n s ,  and i n  c o n n e c t i o n  w i t h  t h a t ,  

7 1) i f  t h e  S t a t e  would b e  w i l l i n g ,  w e  would ask t h a t  t h o s e  same 

8 11 s t i p u l a t i o n s  i n s o f a r  as t h e y  r e l a t e  t o  t h e  j u r y  s e l e c t i o n  

9 11 p r o c e d u r e s  i n  Mew Hanover County be m a d e  a part of t h e  r e c o r d  

I 10 11 i n  t h e s e  cases. 

MR. STROUD: The S t a t e  w i l l  c o n t i n u e  t o  s t i p u l a t e  

12 11 a s  t o  t h o s e  i t e m s  which t h e  S t a t e  p r e v i o u s l y  s t i p u l a t e d  i n  

I I  THE COURT: Do you desire t o  make t h a t  a part of t h e  I 

13 

t 14 

16 (1  r e c o r d  h e r e  what  t h o s e  s t i p u l a t i o n s  are? I 

t h e  Federal h e a r i n g  w i t h  r e g a r d  t o  t h e  method o f  j u r y  s e l e c t i o n  

i n  IJew Wanover County. 

MR. FERGUSON: Y e s ,  your  Honor. I have a COPY of I 
18 11 Chcm hare. 

THE COURT: Each of you a r e  f a m i l i a r  w i t h  t h a t .  'lay I 
20 11 it n o t  be f u r n i s h e d  t o  t h e  R e p o r t e r  here and i n s e r t e d  i n  t h e  I 

r e c o r d  a t  t h i s  t i m e  w i t h o u t  r e a d i n g  them i n  d e t a i l ?  I 
MR. PERGUSON: Y e s ,  sir. What we -- What I c o u l d  I 

do is g i v e  h e r  a copy o f  t h e  s t i p u l a t i o n s  w e  f i l e d  and desiqnat 

.'I II which o n e s  o f  t h e  s t i p u l a t i o n s  r e l a t e  t o  t h i s  m a t t e r .  

a)? ,.) 

-- 
I 

THE COURT: All r i g h t .  
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4 11 Fcrguson and I will get together what part of those written I 

. - 

16 1 

2 

3 

5 / /  stipulations we desire and furnish it to the Court Reporter. 

MR. FGRGUSON: If your IIonor please, I will just give 

- hand her a copy of it, the stipulations. 

MR. STROUD: Your Iionor, during the recess M r .  

ll TIIE COURT: Very well. I 

9 11 "14. The charges against the petitioners 7rev out I 

7 

8 

(THE STIPULP.TIOIJS ABOVE MENTIONED WERE FURNISIIED THE 

COURT REPORTER DURING THIS DAY AND ARE SET OUT I3ELO;d AS FOLLOPJS-)  I 
11 (1 the early part 6f February, 1971. publicity was given to I 
10 

I.' I1 the racial disturbances both during and after this period. 
of a period of racial unrest in the City of Wilminqton, Curing 

l j  /I petitioners were involvcd in var:ving degrees in t h e  nlack I 

13 

G 1.' 

1 ~ r n t c s t  novencnt. 

Petitioner Chavis was identified by the press, news media and 

generally as a leader in the nlack protest novencnt. The other 

(. l 7  II "15. The bas ic  ~roccdure followc~l i n  the jury 

20 

' b ~ c c e n ~ e r  7, 1971, addressed to the IIonorahle L o i a  C. LeXcy, 

?.erjister of Deeds of N e w  Nanover Count~r and signed ? ~ y  the :.iew 

'I1 

?" 

L.i I/ "(1) As of November 8, 1371, there were 31,886 names 

Ilanovcr County Jury Commissioners. 

"In addition to the proceclures outlined in the 

23 
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?~c t cccn  the parties as follows: 1 
I 



1 

C 2 

3 

4 

I/ voter registration lists. Of this number, 2,820 were blacl: 

on the voter registration lists of New Ilanover County. Of 

this number, 26,203 were white and 5,683 were black. 

"(2) As of April 6, 1972, there were 37,038 nanes 

on the voter registration lists of Mew Hanover County. Of 

5 

G 

17 

this number, 20,596 were w h i t e  and 6 , 4 4 2  were black. 

"(3) A total of 16,050 names were taken from the 

11 scrolls by taking the first and last name from each paTe 

8 

9 

I t a x  scrolls. The race of the persons appearing on the tax 

and 13,230 were white. 

" ( 4 )  A total of 3,000 names were taken from the tax 

I scrolls cannot be determined from information in the Tax Office 

I 
13 11 The Tax Office ceased using racial designations a f t e r  1962. I 

t 14 I I " (5) The actual number of black Fersons appeari.49 I 
15 / / for jury skrvice d u r i n g  the year 1 9 7 2  is not knot.rn because no 1 
17 11 service. I 

If; 

. .  
18 "The IIonorahle Lois C. Lei7ay 

records are kept as to the race of persons appearin? for j u r y  

ln II Register of Deeds of New Kanover County I 
b!i lmin$ton, IGorth Carolina I 

21 "Dear Mrs. LeRay: 

4B.P -- "In accordance with the provisions contained in 

2 :  Chapter Nine of the General Statutes of North Carolina w e  dcliv r f 
2.l 11 into your custody a jury list containing 14,232 names of pros- I 
25 I/ p c c t i v e  jurors for the biennium beginning January 1, 1972. 
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of N e w  flanover County, appr0:cinatcly 6 , 2 9 1  names were drawn 

1 

3 11 f o r  jury  du ty  d u r i n g  1970-71, hence t h e  f i g u r e  g iven  above i s  

According t o  f i g u r e s  g iven  us  by t h e  R e g i s t e r  I of Deeds Office 

ll slightly more than  t w i c e  t h e  number of  j u r o r s  drawn f o r  du ty  I 
during t h e  p a s t  biennium. 

"The method of s e l e c t i o n  of names was as f o l l o v ~ s :  

1. A c a r d  f i l e  was e s t a b l i s h e d  us ing  names I 
appea r ing  on t h e  permanent v o t e r  r e g i s t r a -  I 
t i o n  c a r d s  of New IIanover County from t h e  I 

lo II f o u r t e e n  Wilmington p r e c i n c t s  and t h e  n i n e  I 
county p r e c i n c t s .  R e g i s t r a t i o n  t o t a l s  were I 
approximately  31 ,000  and i n  o r d e r  n o t  t o  I 
exceed t h e  recornended number of names, I 

C 1 l every  o t h e r  ca rd  was e l i m i n a t e d  by conputor .  

2. A l i s t  of names was t aken  from the t a x  lists 

of New Manover County and inco rpo ra t ed  into 

t h e  f i l e  w i t h  d u p l i c a t e s  be ing  d ~ s c a r d c d .  

"The above constituted a 'raw l i s t '  from which names 

were de le ted  as f o l l o ~ . ~ ~ :  

1. Persons known t o  t h e  Jury Commission as  

having p h y s i c a l  o r  mental  i n c a ~ a c i t y .  

2.  Persons  who served on the jury dur ing  t h e  

p a s t  biennium. 

"Cards w e r e  t h e n  a l p h a b e t i z e d ,  numbered and f i l e d  
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"The voter registration cards, kept in the office of 

the N e w  Manover County Board of Elections made it unnecessary for 

us to screen the list for deceased persons, those who moved 

from the county, convicted of a felony or pleaded no1 contendre 

to an indictment charging a felony. Nardes drawn from the t ax  

list were screened for deceased persons, those who moved from 

the county, convicted of a felony or pleaded no1 contendre to 

an indictment charging a felony. 

"The numbered di'scs used during the past t.1.10 years 

have been examined and found to be in good order so it has been 
4 

decided to use these same discs for the new jury list. A t  the 

suqgestion of the Clerk of Superior Court we will not go to the 

expense of removing the discs nunbering above 14,232 so the 

Clerk of Superior Court, when drawing discs, will discard any 

with nu~:?bers above 14,232. 

"We would like to express our appreciation to James 

G .  IZcKeithan, Clerk of Supcrior Court ~ h o  has been most helpful 

in furnishing us with materials and help necessary to complete 

our work. We appreciate the assistance of the Executive 

Secretary of the New Ilanover County Board of Elections, !:rs. 

Louise D. Rchder, end the cooperation of the Board of Elections 

in opening their records for our use. lie would like to thank 

t h e  Registrar and the employees of the Register of Deed's O f f i c e  

for their assistance. IJc sincerely appreciate t h e  work done 

by Mrs. Dorothy IIarrell and Mrs. Beth Jordan in compiling the 

.- 
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c u r r e n t  list. 

"Respectfully s u b m i t t e d ,  

11 (SIGNED) I 
/I J. D. NcCarley, Jr., Chairman ~ 

Marry D. G r i f f i n ,  "ember I 
(SIGNED) 

J. tIolmes Davis, "lenber" I 
MR. FC3GUSO:J: If your Honor v l i l l  indul~e me just a 

/ 

moment on our motions. (PAUSE.) If your Honor please,  f i n a l l y  

we will -- Well, not finally. Another motion we filed was a 

motion to quash t h e  v e n i r e  of p e t i t  juror.; on the s r l r o e  9rounds  

of race, age, and  economic grouFs. B!e would l i k e  t o  preserve 

our challange i n  t h a t  recard. We have talien n c o n n t  o u r s e l v e s  

of the nunhe r  of black and white  jurors showing u? on this 

venire, and we have also o u r  f i q u r e s  of the blaclc ant? ~:~l?j-te 

j u ro r s  renaining a f t e r  the excuscs gran ted  hy t h c  C o u r t .  Ke 

would like to present t h o s e  f i g u r c s  or have a c o n ~ > a r i s n n  of 

those figures w i t h  t h e  State and have those f i g u r e s  s t i y u l a t e d  

for the record. Now, at t he  t i m e  we made t h i s  notion, we 

expected at that time that the trial was going t o  be i n  Wil- 

mington. As you will recall we filed a simultaneous rt~otion 

for change of vcnue. t.lr. llarmon was i n  ~ilminqton on the date 

that t h e  Court g r a n t e d  the motion for change of  venue.  A t  
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that time we had not had an opportunity to do any kind of a 

jury study here in Pender County to preceed an evidentiary 

hearing. I believe in the interest of time, if t h e  Court will 

permit us, we could enter into certain stipulations with regard 

to the selection procedures for Pender County for jurys. There 

is certain information that we would have to gather from the 

Chairman of the Board of Elections and we would have to get 

the report of the Jury Commissioners and w e  would have to get 

certain information from the Registrar of Deeds; and I believe 
3 

that we could get that information this week while we are in 

the process of tryillg the cases.  If we could do it that way, 

all we would ask'the Court is that we be allowed to present 

evidence on this motion at the beginning of this afternoon. 

During the lunch recess we will make an effort to obtain and 

s e c u r e  the appropriate witnesses for a showinq on this motion. 

Let me just go ahead and state to the Court, our figures based 

upon the 1960 - strike that - the 1970 census that the ratio 
of black persons to white persob in Pender County is 43.3, or 

ailout 4 3 . 3  per cent black. We do not at this time have the 

number of blacks and whites, or proportion of black and whites, 

who are on the registration books, the voter registration bool:s, 

which is one of the books used. Our figures, based upon our 

position of the jury venire which showed up this morning, show 

t h a t  o u t  of t h e  initial venire those who appeared here there 

'Jcrc a percentage of 32.5 black prior to any excuses granted 

- 
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? II percentage of blacks in the venire now is 36.6 per cent. There 

1 

11 are cases which have been cited on variances in the range of 
4 11 about 14 per cent. Here the initial variance according to our I 

by the Court, and after the excuses granted by the Court, the 

figures would have been 11 per cent, approximately 11 per cent. 

THE COURT: All right. The Court's understandinq of 

22  

7 11 the recent decisions of the State Supreme Court, an exact  I 

MR. FERGUSON: That is correct, your Honor. That is 

my understanding of the law. 

8 

9 

THE COURT: There has to be a very systekatic: exclu- 

proportion of the jury panel to the population is not necessary 

is not required. 

sion for it to appear that there has been discrimination to 

grant your motion. 

MR. FERGUSON: That is correct, your fionor. That is 

my understanding of the law. Let me just say t h i s ,  though: 

17 I( That one of our contentions would be that the source itself, I 
or at least one of the sources, which is requi red  hy statute 

to he used in the jury selection process, nanel:?, the voter 

1 rqistration lists, is inherently discriminatory by reason of 
I the racial discrimination which has existed in this stake, and 

we believe in this county prior to the most recent times would 

create a situation whereby you would have a lesser percentage 

of blacks showing up on the voter registration lists than 

whites, simply because prior to the Voting Rights Act of 19G5 

I - 

- -- 
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I 
many places did not allow black persons to register, unhappily. 

 hat condition carries over. We do not know that t h i s  is true 

of Pender County, but - I am speaking qenerally now - some 
places black persons had difficulty registering to vote. They 

havc been subjects of discrimination and harassment of many 

and various kinds. This has created a situation, we believe, 

:,.5zreby blacks even though under the laws on the Looks they 

arc entered registered h a v i n g  the r i g k t  to vote. Still, subse- 

quently this history of e~clus~on, the history of l~~rassnent, 

this history of discrimination, so that t!~e;r have not rerjisterecl 

in numbers propdrtionate to their numbers in the population; 

and we would say that the use of such a source nay he i n h e r e n t l y  

discrininatory and unless some effort is nade to over come that 

inherent discrimination that m e m S e r s  of the class would he 

arbitrarily and systemically excluded by reasons tk.t :.~it:~out 

efforts b e i n g  nade to overcome the effect of that past 6j.s- 

crinination and exclusion. 

T I E  COURT: ?lr. Ferguson, the Court wilL take per- 

sonal and judicial notice of the (TIIE COURT'S VOICI: DROPS LOvl 

SO TIIAT IIE CAMMOT I3C UNDERSTOOD) . 
f4R. FERGUSON: I'm sorry, your Honor. I'm l ~ a v i n ~  

soz~c difficulty hearing. 

THE COURT: I s a y ,  I think the Court will take per- 

sonal and judicial notice of the votcr r~gistratiorl in P e n d e r  

County. Whatever in the past there has been ,  t h e r e  i s  no 

MRS. SYLVIA P EDWARDS 
OFFICIAL SUPERIOR COURT REPORTeR 

WHITEVILLE. NORTH CAROLINA 28472 

-- 

23  



reason to believe that now all qualified persons of either 

color or race are not registered or any pressure brought to 

bear to impede or discourage. 

MR. FEI?GUSOPJ: That may well he true, your Honor. 

I'm sinply stating our position that we don't want to w a i v e  

this matter, and w e  would l i k e  to preserve our rights in this 

regard. 

THE COURT: All riqht. Do you desire the Court to 

rule upon t h e s e  notions at the present time? 

NR. FERGUSON: If your Honor will indulye me just a 

mornent. (CONFERS WITH MR. BALLANCE.) Your Honor, w e  gather 

from w h a t  the Court said,the Court, should it rule now, t.rould 

I I he inclined to overrule the motion. We w o u l d  sinply ask -- 

11 !Ic h a v e  no  real objection to the Court ruling at this time, I 
hut we would ask that we reserve the rig 'nt  to present the 

ev idence  w e  want to present in connection with this matter and 

have it made a part of the record, and at such time as tre do, 
prescx~ted 

i have the Court reconsider its position should the cvidence/l>e 

11 justified. I 
TIIE COURT: The evidence as to the procedures and 

modzs used in making the jury l ist? 

MR. FERGUSON: Yes, six, We would -- Let me just 
givc the Court an idea of what we would want to present. We 

i i w o u l d  want to establish w h a t  sources w e r e  used. 14y experience I 
I /  ha3 been in almost every county in North Carolina the two 

M R S .  SYLVIA P. EDWARDS 
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sources used  are t h e  t a x  l ists and v o t e r  r e g i s t r a t i o n  l ists.  25 

~ o s t  p l a c e s  d o n ' t  use any o t h e r  l i s ts .  W e  would want t o  g e t  a 

copy of t h e  r e p o r t  f i l e d  by the J u r y  Commission w i t h  e i t h e r  t h e  

Registrar of Deeds o r  the C l e r k  o f  C o u r t  r e g a r d i n g  t h e  p r o c e d u r e s  

t h a t  t h e y  f o l l o w  i n  t h a t  r e g a r d .  W e  want t o  show t h a t .  We 

would wan t  t o  gather s t a t i s t i c s  from t h e  Chairman o f  t h e  Board 

of E l e c t i o n s  and f r o n  t h e  E x e c u t i v e  S e c r e t a r y  o f  t h e  l o c a l  

Board of E l e c t i o n s  i n  o r d e r  t o  g e t  t h e  number of b l a c k s  and 

whites on t h e  v o t e r  r e g i s t r a t i o n  l i s ts  as of  t h e  t i m e  the j u ry  

venire were s e l e c t e d .  Ne would want  t o  p r e s e n t  t h e  s t a t i s t i c s  

from t h e  1970  c e n s u s  or 1960 census, whichever  would be appro-  

p r i a t e ,  t o  show t h e  number of blacks and w h i t e s  l i v i n g  i n  t h e  

county as a whole. W e  would want t o  p r e s e n t  t o  t h e  C o u r t  a n  

a f f i d a v i t  f r o m  each of t h e  d e f e n d a n t s  s t a t i n g  h i s  race, aye, 

a n d  t h a t  he i s  i n d i q e n t .  Tha t  i s  e s s e n t i a l l y  what o u r  evidence 

would be upon this hearing. 

THC COURT: W e l l ,  v e r y  o b v i o u s l y  t h a t  w i l l  t a k e  con- 

s i ( 3 e r a b l e  time f o r  you t o  g a t h e r .  So l o n g  a s  t h e r e  i s  anlr 

ba s i s  f o r  the clefendants  t h a t  t h e  C o u r t  m i g h t  a l l o w  t h e  motion, 

I d o n ' t  see how t h e  t r i a l  c o u l d  o b v i o u s l y  p roceed  u n t i l  t h e  

1 motion i s  p a s s e d  upon. 

1,IR. FERGUSON: Y e s ,  sir. 

THE COURT: As you have indicated, have surmized, 
I 

t h e  C o u r t  p r e s e n t l y  would n o t  be incl inct-1 t o  g r a n t  t h e  mot ion ;  I I 

t l l . - i t  is t r u e .  Based upon c o u n s e l ' s  on o l i s e r v a t i o n  of t h e  r a t i o  

M R S .  SYLVIA P. EDWARDS 
OFFICIAL SUPERIOR COURT REPORTER 

WHITEVILLE. NORTH CAROLINA 28472 



26 1 

C 2 

3 

4 
4 

5 

6 

7 

8 

9 

10 

11 

13 

13 

14 

15 

le  

17 

IH 

l!) 

2'0 

") 

2 :! 

23 

6 2 .j 

C_II 

- -CI - - - -w- -ev~ 

f i g u r e s  on  t h e  jury p a n e l  t h i s  morning b o t h  b e f o r e  and a f t e r  

the e x c u s e s  by t h e  C o u r t ,  t h o s e  f a c t s  t o g e t h e r  w i t h  t h e  deci- 

s i o n  as t h e  C o u r t  u n d e r s t a n d s  a r e  v e r y  r e c e n t  from t h e  Supreme 

C o u r t  05 North  C a r o l i n a ,  t h e r e  seems t o  be s u f f i c i e n t  basis f o r  

t h e  C o u r t  t o  o v e r r u l e  the n.~otion a t  t h i s  t i n e .  T' le  Cour t  

p r e f e r s  t o  pass on  t h e  mot ion  a t  t h i s  t i m e ,  o v c r r u l i n r ~  it, and 

you nay t a k e  a n  e x c e p t i o n .  (EXCEPTION NO. 1-MT) 

MR. FCRGUSOM: IQell ,  may I -- I j u s t  want to unc7er- 

s t a n d  whether  or n o t  t h e  C o u r t ' s  a c t i o n  a t  t h i s  t i m e  w e  * . r i l l  

have a n  o p p o r t u n i t y  t o  p r e s e n t  any fur t ! le r  ~ - ~ i r I e n c e  unoil t h c  

q u e s t i o n  of  e x c l u S i o n  i n  c o n n e c t i o n  w i t h  t h e  motion? 

TIIT: COUIIT: I f  you d e s i r e  t o  have Z l ~ r t h e r  i n f o r n z t i o n  

o h t a i n e d  f o r  t h e  r e c o r d  f o r  r>oss ib le  l a t e r  use, I w i l l  cons i r l e r  

t rhe ther  you nay do that, h u t  f o r  t h e  p r e s e n t  Furpose t o  del-ay 

t h i s  t r i a l ,  t h e  C o u r t  sees no purpose  \?ill be s e r v e d  hy it. a t  

t h i s  t h e  i n  t h a t  r e s p e c t .  

14R. FCRGUS0;J: A l l  right, sir.  M e l l ,  let u s  t a k e  

a n  e x c e p t i o n  t o  t h e  C o u r t ' s  r u l i n g  on that. (EXCEPTION NO. 2-MT) 

TIIE COU3T: A l l  r i g h t .  Is t h e r c  o n e  o t h ~ r  no t io i??  

MR. FERCUSON: We have one o t h e r  w r i t t e n  no t ion ,  

your  Honor, and t h e n  I have two o r a l  mot ions  t o  a d d r e s s  t o  the 

C o u r t  . 
TIIC COURT: I t  i s  necessary t h a t  v7e recess very 

s l l o r t l y  f o r  t h e  l u n c h  period. If you w i l l  s t a t e  them I ~ r i e f l y ,  

I will r u l e  on them now. I f  n o t ,  I w i l l  tnl:e t h c ~ n  up l a t e r .  

. . -  

M R S  SYLVIA P E D W A R D S  
OFFICIAL SUPERIOR COURT REPORTER 

WHITEVILLE. NORTH CAROLINA 28472 

- 



.L-u - c u . . ~ ~ ~ r  

1 

0 
3 

q 

G 

7 

8 

9 

1 
10 

11 

12 

13 

C 11 

15 

It; 

17 

18 

In 

20 

" 
22 

: 

2 r  

63 
-- - 

WHITEVILLE. NORTH CAROLINA 28472 

I had hoped t o  complete these before the jury r e t u r n e d .  What 

are these two motions?  

MR. FERGUSON: The two o r a l  notions? But f i r s t ,  I 

wanted t o  t a k e  up t h e  motion as t o  s e q u e s t e r  t h e  j u r y  du r ing  

v o i r  d i r e .  I th in] ;  we d i s c u s s e d  t h a t  i n  chambers. 

THE COURT: Y e s .  

MR. FERGUSO?J: I t h i n k  w e  disposed of that one.  

THE COURT: Y e s .  

FIR. FERGUSON: I would j u s t  l i k e  t o  -- Well, let me 
state what t h e  o t h e r  two are, and t h e n  I w i l l  come back t o  that 

one.  I want t o  move t h e  Court a t  this tine to reduce the bond 

on e a c h  one  of t h e  d e f e n d a n t s ;  and I want t o  f u r t h e r  move t h e  

Court to allow c o u n s e l  for  t h e  d e f e n d a n t s  an  opportunity a t  

r c ~ s o n a b l e  t i m e s  t o  visit w i t h  t h e  defendants who are incar- 

cerated along with any witnesses they may desire, the defendant:, 

t o  t a l k  to. And I can  s t a n d  upon our r e a s o n s  for all, if the 

Cour t  d e s i r e s .  

T I E  COURT: T.Je can discuss the merits of those moticn: 

i n  chambers f u r t h e r  before t h e  Court passes upon them. 

MR. FERGUSON: All right, sir. If your Ironor will 

indulge me just one moment; I want t o  speak with M r .  l iunoval.  

(COtl17ERS lJIT11 MR. IIUNOVAL.) Your Honor, I a m  i n q u i r i n g  of t h e  

State now r e g a r d i n g  t h e  specific s t a t u t e  under which t h e  

cfcfendants  are charged  w i t h  r e f e r e n c e  t o  conspiracy t o  ))urn 

w i t h  i n c e n d i a r y  devices, because I would like t o  i n j e c t  a 
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motion t o  quash  based upon t h e  u n c o n s t i t u t i o n a l i t y  of t h a t  

s t a t u t e  because  of vagueness ,  and I was t r y i n g  t o  s e c u r e  t h e  

s t a t u t e .  

TIIE COURT: I w i l l  h e a r  you c a r e f u l l y  when you i n -  

quire. Perhaps  a l i t t l e  f o r e t h o u g h t  on t h e  p a r t  o f  you and 

c o u n s e l  f o r  t h e  s t a t e ,  I w i l l  hear and consider t h a t  i n  chanber:;. 

nll r i g h t .  A t  t h i s  t i m e  w e  w i l l  take a recess for  lunch .  I 

b e l i e v e  I t o l d  t h e  o t h e r  j u r o r s  two o ' c l o c k ,  h u t  t a k e  a recess 

until cwo- th i r ty .  

(LUNCHEON RECESS. ) 

THE COURT: Indicate t h a t  w e  are o u t  of t i e  presence 

of the j u r y .  (THC COURT AND COUIJSCI; AIY'D TIIT: COIJHTT REPO!I'I'T:R 

ART: IN ClIA'.IEE:RS I)URI:JG TIIC FOLT,OP:JXG : ) 

THE COU3T: All r i ~ h t .  TJhich i s  t 3 ~  f i rs t  n,-lttcr lS?e 

s h o n l c l  take up  here then? 

!-1R. FE!?GUSOIJ: I b e l i e v e  o u r  r lo t ion  t o  ser luer . tp r  the  

j u r y  d u r i n g  t h e  voir d i r e  :~loulc! be t h e  next one ,  your  F l o n ~ r .  

THE COURT: I heard your i n f o r r l a l  arqvmont this 

rnorning before w e  comnencecl, I b e l i e v e ?  

iv1R. FCRGUSOlJ : Y e s ,  sir. 

THE COURT: And t h a t  i n  substance was almost t rcrbnt in  

t o  what you set up i n  t h e  motion? 

HR. FERGUSOiJ: That is correct,  y o u r  IIonor. I hclievc? 

w e  Set f o r t h  i n  t h e  written n o t i o n  why it s h o u l d  i)c contluctcd 

t h a t  way. 
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6 11 t h e r e f o r e  denied. (EXCEPTION NO. 3-MT) 

8 2 

3 

4 
4 

5 

7 11 MR. FERGUSON: Your Honor,  w e  w a n t  t o  move f o r  a I 

TIlE COURT: The Court has c o n s i d e r e d  t h e  r e a s o n s  s e t  

f o r t h  i n  the w r i t t e n  mot ion ,  t o g e t h e r  w i t h  the repetition 

o r a l l y  of the r e a s o n s  by c o u n s e l  for t h e  d e f e n d a n t s  and i s  o f  

t h e  o p i n i o n  t h a t  i n s u f f i c i e n t  c ause  - t h a t  sufficient cause 

has n o t  been shown for t h e  a l l o w a n c e  of t h e  motion,  and it is  

29 

9 11 notes. (REFERS TO MOTES.) The defendants were i n i t i a l l y  '.I 
8 

I arrested on or about the  1 7 t h  of March, 1372;  t h e  preliniczry 

r e d u c t i o n  of bond for  e a c h  of the  d e f e n d a n t s .  I hettcr qct my2 
$2 

l1 II hearing was i n i t i a l l y  schedu led  for t h e  23 rd  o f  March, but 

12 11 because of  c o n f l i c t  of s c h e d u l e  betwecn c o u n s e l  and t h e  s o l i c i -  I 

1s /I for trial i n  S u p e r i o r  C o u r t .  None of t h e  d e f e n d a n t s  w e r e  ab lo  I 

13 

C 
i 

14 

lfi /I t o  post  bond between the  time o f  t h e i r  i n i t i a l  arrest and the 

t o r  t h e  hea r ing  w a s  c o n t i n u e d  u n t i l  March 3 r d ,  1972.  A hearing 

was held on March 3 0 ,  1972 ,  and all defendants were bound over 

I1 t ixe o f  t h e  p r e l i n i n a r y  hea r ing ,  and therefore, they all re- I 

.L:i II $10,000;  W i l l i e  Ve reen ,  $7,500. The d e f e n d a n t s  W i l l i a m  Dallas 

l R  

In 

20 

22 

I r r i q h t ,  Jr . ,  R e g i n a l d  bpps, li?ayne i l oo re ,  and  Gcorqc ~ i r b y  wore 

tr 2.; n o t  s u l > j c c t s  .of t h e  p r e l i m i n a r y  h e a r i n g  because no w a r r a n t s  had 

-- - 
I 

mained incarcerated i n  t h e  New Hanover Jzil f o r  ap?earPnce t w o  

wccIiS p r i o r  t o  t h e  p r e l i m i n a r y  h e a r i n q .  I n  t h e  c o u r s e  of t h e  

preliminary h e a r i n g ,  bond was s e t  f o r  t h e  d e f e n d a n t s  i n  t k c  fo l -  

lowing manners:  Benjamin Chavis, $50,000;  Jerry Jacobs, $10,00C; 

James f.lcKoy, $7,500;  I l a r v i n  p a t r i c k ,  $25 ,000;  Connie  T y n d a l l ,  
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been issued and they  had  n o t  been i n d i c t e d  as of t h a t  time. 

The four de fendan t s  j u s t  named w e r e  i n d i c t e d  t h e  week of April 

24th,  and bond was s e t  i n  their cases i n  amounts ranging  from I 
$10,000 t o  $ 1 5 , 0 0 0 ,  I b e l i e v e  i n  a. hea r ing  l a s t  week be fo re  

the  IIonorable Winifred ?Je l l s .  The bonds of W i l l i a m  Dallas 

Wright ,  J r . ,  Reginald Epps, and Wayne 14oore were reduced t o  

$5,000.  None of those t h r e e  de fendan t s  has been able t o  p o s t  

bond between that time and t h e  p r e s e n t  time. None of t h e  

dcfendants  has  any serious c r i m e  - c r i m i n a l  r eco rds .  A l l  of  I 
t h e  defendants  w i t h  t h e  excep t ion  of t h e  defendant  Chavis a re  

r e s i d e n t s  of New Hanover County and have roots i n  t h e  conmunity 

Each defendant  i s  prepared t o  make a showing on h i s  i n d i v i d u a l  

c i rcumstances  on h i s  motion f o r  r e d u c t i o n  of  b a i l .  Each of I 
the de fendan t s  has numerous wi tnes ses  t h a t  need t o  be con tac t ed  

i n  order t o  prepare a de fense ,  and it is necessary  t h a t  t h e  
. . 

defendants be released from custody i n  o r d e r  t o  a i c l  counsel 
, . - .  

i n  order t o  l o c a t e  witnesses, g a t h e r  evidence, and prepar ing  
' * 

a J c f e n s e .  A l l  of t h e  defendants  a r e  indigent and upon i n q u i r y  

:.rill make such showing t o  t h e ' c o u r t ,  and our f irst  extrene 

difficulty is securing finances to defray t h e  c o s t s  of p repar -  
- - 

i n g  and p r e s e n t i n g  a defense  i n  r e t a i n i n g  counse l  of t h e i r  own 
. - 

cl~oosing.  ?40st of the defendants  were g a i n f u l l y  employed pr io r  

to  t h e i r  arrest, and i f  r e l e a s e d  from custody w i l l  remain 

crl?ployed end w i l l  bc able t o  h e l p  defray t h e  costs of t h e i r  

d c f c n s e .  The de fendan t s   right, Q p s ,  and Moore w e r e  i n  school 

-- -- 
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G 
a n d  were s u l > j e c t e d  there t o  t h e  sane r u l e s  and r e ~ u l a t i o n s  a s  

p r i o r  t o  t h e i r  a r r e s t  and were s c h e d u l e d  t o  graduate i n  t h e  

norm31 course o f  e v e n t s  this J u n e .  The i n i t i a l  t r i a l s  i n  

t h e s e  m a t t e r s  were scheduled f o r  !lay 1, 1 9 7 2 ,  i n  Hew Nanover 

County S u p e r i o r  C o u r t ;  a t  t h a t  time t h e  defendants, v i t %  thc 

exception of Wright, Icirby. Epps, and :loorc, f i l e d  a p c t i t i o r .  

f o r  removal  t o  F e d e r a l  Cour t .  That p e t i t i o n  remained pending 

b e f o r e  t h e  F e d e r a l  C o u r t  u n t i l  r u l e d  upon by t h e  Honorable 

Judge Dupree o n  t h e  26th  of Vay, when these causes w e r e  renandei 

t o  ?!CW IIanover S u p e r i o r  C o u r t .  Dur ing  the weel ;  of ' Izy l 5 t ,  

1372 ,  a l l  of the d e f c n d a n t s  with t h e  e x c e p t i o n  of Vlriqht, T:?ps, 

and L1oore, were t r a n s f e r r e d  t o  t h e  Nor th  C a r o l i n a  Department 

of C o r r e c t i o n .  Defendants  C h a v i s ,  T y n d a l l ,  and Kirby were 

incarcera ted  i n  t h e  C e n t r a l  P r i s o n ,  a t  R s l e i n h ,  Nor th  Carolina, 

a: j?l icd t o  p e r s o n s  c o n v i c t e d  of crimes and who w e r e  s e r v i n ~  

31 

sentences. Defendants  P a t r i c k ,  McKoy, Jaco l ) s ,  and Vereen vare 

also t r an s f e r r ed  t o  t h e  Department of  C o r r e c t i o n ,  h u t  were 

I h03r;ccI clscrsrhexe than C e n t r a l  Prison, some at Poll: Youth C e n t e r  I 
a n d  others a t  Odom P r i s o n ,  i n  Jackson,  Nor th  ~ a r o l i n a .  Because  I 

. o f  thc d i s p e r s a l  of the d e f e n d a n t s  a s  mentioned akove, c o u n s e l  

were placed at extreme h a r d s h i p  i n  m a i n t a i n i n g  c o n t a c t  w i t 1 1  t h e  
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defendants and p r e p a r i n g  them for  t r i a l ,  defendants all b e i n g  

sti!~ject t o  the regular r u l e s  and r e g u l a t i o n s  of t h e  Plorth 

C ' l r o l  ina l l c p a r t n c n t  of C o r r e c t i o n .  Nonc? o f  t h e  d e f c n d n n t s  i s  

a1)lc to meet bond under which he  i s  now b e i n g  h e l d .  ?lone of 
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t!la d c f c n d a n t s  has any p r i o r  r e c o r d  o f  f l i g h t  from p r o s e c u t i o n .  

~ l l  of the d e f e n d a n t s  would g i v e  t h e i r  p romise  t o  t h e  C o u r t  t h a t  

t h e y  would remain  amenable t o  t h e  p r o c e s s e s  o f  t h e  Cou r t  and 

tqould appear at such  t i m e s  a s  d i r e c t e d  by t h e  Cour t  if t h e  

court s h o u l d  see f i t  t o  r e l e a s e  them on t h e i r  own r e c o g n i z a n c e s  

o r  on a r e a s o n a b l e  a p p a r a n c e  bond w i t h i n  t h e i r  means t o  s e c u r e .  

~t is e x p e c t e d  t h a t  t h e  t r i a l  of t h e s e  c a s e s  w i l l  b e  a n  cxtendec  

t r i a l  and it w i l l  be n e c e s s a r y  fo r  t h e  d e f e n d a n t s  and c o u n s e l  

t o  c o n t i n u e  i n  t h e i r  preparation f o r  t r i a l  d u r i n ~  t h e  p r e l i n i -  

n a r y  p r o c e e d i n g s  and d u r i n g  t h e  s e l e c t i o n  o f  t h e  j u r y  a n d  dur- 

in7 t h e  p r e s e n t a t i o n  of t h e  s t a t e ' s  case. The t r i a l  being con- 

d u c t e d  i n  Pender County p u r s u a n t  t o  mot ion  for  change o f  venue 

f i l e d  o n  b e h a l f  of t h e  d e f e n d a n t s ,  t h e  d e f e n d a n t s  are b e i n g  

i n c a r c e r a t e d  d u r i n g  t h e  t r i a l  i n  t h e  ?Jew Hanover County J a i l ,  

i n  Wi ln ing ton ,  Nor th  C a r o l i n a .  Most of t h e  w i t n e s s e s  f o r  t h e  

d c f c n d a n t s  a re  located i n  and arounc! Flew ItIanover County, ancl 

counsel i s  i n  need o f  t h e  p h y s i c a l  p r e s e n c e  of t h e  defenclants  

in locating and i n t c r v i e l ~ i n g  w i t n e s s e s  and p r e p 2 r a t i o n  for  t h e  

p r e s e n t a t i o n  of t h e  d e f e n d a n t s '  cases. With the e x c e p t i o n  of 

the d e f e n d a n t s  Wr igh t ,  Epps, and Moore, no a p p l i c a t i o n  has 

heretofore been made f o r  r e d u c t i o n  of bond t o  any S u p e r i o r  

Cour t  Judge. During t h e  pendency o f  p e t i t i o n  f o r  removal, 

j u r i s d i c t i o n  over t h e s e  cases was i n  t h e  F e d e r a l  Dis t r ic t  Court, 

Dt?cause o f  t h e  s c h e d u l e  of  c o u n s e l  f o r  t h e  d e f e n d a n t s ,  because  

of the c l i s t ance  hetween c o u n s e l  for  t h e  defendants  and f - 1 1 ~  

-- - 
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s i t u s  of t h e  t r i a l  and t h e  s i t u s  of t h e  p l a c e  of i n c a r c e r a t i o n s  

of the d e f e n d a n t s ,  i t  h a s  been d i f f i c u l t  f o r  c o u n s e l  for t h e  

defendants  t o  make a p p l i c a t i o n  for b a i l  p r i o r  t o  t h e  present  

t i m e .   ina ally, if r e l e a s e d  from zustody a l l  o f  t h e  d e f e n d a n t s  

w o u l d  appear for t r i a l  a t  t h e  appointed t i m e s  and w i l l  a b i d e  by 

any r e a s o n a b l e  r e s t r i c t i o n s  imposed by the  Cour t .  

THE COURT: As I u n d e r s t a n d  it, t h e  d e f e n d a n t s  ?? r igh t ,  

Epps, and Noore had t h e i r  bond reduced by Judge Wells?  

MR. FERGUSON: That  is correct, your Honor. 

TIIE COURT: And t h a t  was when? Last tteel:? I 
MR. FERGUSON: I was l a s t  Wednesday, I b e l i e v e .  As I 

I r e c a l l ,  your  Honor, Judge Wells had set the i n i t i a l  bonds for 

thosc d e f e n d a n t s  when t h e y  were a r r e s t e d  on t h e  capiases pur -  

s u a n t  t o  b i l l s  of i n d i c t m e n t  which were i s s u e d  by t h e  Grand I 
J u r y .  

XR. COB13: That i s  correct. 

MR. FERGIJSON: And I have hcen i n  t o ~ z h  i n  one I 
i n s t a n c e  w i t h  one o f  t h e  ~ a r e n t s ,  and she hns i n d i c a t e d  to us I 
she w o ~ l l d  hear us and reduce t h e  bonds i n  thosc cases. iJo I 
ap ;> l i ca t i ons  w e r e  made t o  her at that time as to the  r e r ~ e i n i n g  I 
c l c f c n d a n t s  because the rernairling defendants  and Kirby hqd heen I 
hound  o v e r .  Your lionor n i g h t  r e c a l l  when :;re ap~3eared before I 

1 y o u r  i lonor,  f i r s t  I i n d i c a t e d  :vc ~~ouJ.cl bc i n t e r n s t ~ d  i n  r i e t t i n r j  
1 

n l ~onc l  recluction, 2nd I L1c1.i.c~~ the Court was of t h e  opj-nion I 
anrl xityhtly so becausc of thc f i l i n g  of the p e t i t i o n  f o r  I 
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r e m o v a l ,  t h e  C o u r t  would'?,ot hear t h e  motion for a p p l i c a t i o n  

a t t h e t i m e .  

MR. BALLAIJCE: One f u r t h e r  t h i n g :  ;ludqe !.!ells indi- 

cated s ? ~ e  would further reduce t h o s e  bonds  i f  the17 could n o t  hz 

net.  ?4r. IIarmon c o u l d  n o t  he back b e f o r e  now, and I cou1.d n o t  

7 p t  b e f o r e  her. 

f111. COEC: Your s ~ o n o r ,  I d i d n ' t  hear  all of  this, but 

I heard p a r t  of it. The o r i g i n a l  basis was t h a t  t h e  boys  n i p h t  

gror ' .uatc from high school last F r i d a y .  T believe Jodoe !‘ell.; 

as:;cd I I r .  IIarnon t o  check wit ' ?  t h e  s c h o o l  and repor t  back on 

t h e i r  position of g r a d u a t i o n  l a s t  Friday, and I don't know b u t  

guess  t h a t  is \thy she reduced boni! to $5,000 .  

NR. FERGUSO?I: I t  i s  my o p i n i o n  and I an n o t  sure - 
you can check f o r  accuracy - T . J i l l i a m  Dallas V?rig'?t and  "ioore 

n o t  
w e r e  eligible to graduate i n  June, b u t  Epps c~oul . j /bc e l ig j .b le  

t o  q radua t c  i n  J u n e  hecause he had some make up v o r k  to <lo. I 

an, n o t  sure. 

TIIE COURT: Mr. I lunoval ,  you are no t .  . . . . 
I IR.  ~ I U ~ ~ O V A L :  F1.l c l i e n t ' s  bond war :  reduced from - T 

can't r e m e m b e r  - from s o r a c t h i n ~  like $ 1 0 , 0 0 0  t o  $2,000; and 

then on t h e  two other charges, indictments w e r e  sworn oGt 

a 7 3 i n s t  her on t h e  2 4 t h  o f  April o r  whenever t h e  date bras. 

Judge lJclls  put t w o  rnore thousand d o l l a r s  on her, so my c l i e n t  

i s  now o u t  o f  j a i l  o n  a total of $4 ,000 .  

MR. PCRGUSDN: L e t  me n e n t i o n  just one o t h e r  f a c t  I 
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s h o u l d  b r i n g  t o  t h e  a t t e n t i o n  of t h e  Cour t .  W i l l i e  Vereen,  one 

of o u r  d e f e n d a n t s ,  was bound o v e r  on a $7 ,500  bond from D i s t r i c t  

cour t  and I had made c o n t a c t  w i t h  h i s  p a r e n t s  and r e l a t i v e s  and 

t h e y  w e r e  p r e p a r e d  t o  p o s t  a p r o p e r t y  bond; however,  some of 

the p r o p e r t y  t h a t  t h e y  proposed t o  be used  o n  t h a t  bond w a s  

l o c a t e d  i n  Brunswick County. The farn i ly  had gone ahead  and 

s e c u r e d  s t a t e m e n t s  from t h e  Tax O f f i c e  r e g a r d i n g  t h e  v a l u e  of  

t h e  p r o p e r t y  and c o n t a c t e d  t h e  Clerk i n  a n  e f f o r t  t o  have  t h e  

p r o p e r t y  a c c e p t e d  f o r  c o l l a t e r a l .  The C l e r k  advised them he 
s 

would r e f u s e  t o  a c c e p t  bond w i t h o u t  t h e  c e r t i f i c a t e  o f  t h e  

a t t o r n e y  a b o u t  t p e  p r o p e r t y :  t h e r e f o r e ,  t h e y  w e r e  unable t o  g e t  

h i 3  o u t  on bond due  t o  f e e s  o f  a n  a t t o r n e y  t o  check o u t  t h e  

p r o p e r t y .  S i n c e  t h a t  t i m e ,  a d d i t i o n a l  c h a r g e s  have been 

b rough t  a g a i n s t  Willie Vereen i n  these c a s e s ,  a n 8  sane o f  t he  

c h a r g e s  b r o u g h t  a g a i n s t  h i n  a t  t h a t  t i m e  - I a m  n o t  s u r e . . . . .  

74R. COBI3: I d o n ' t  know a t  t h e  moment. I 
MR. FERGUSON: I t h i n k  it may be back up t o  $15,000 

o r  so. I 
THE COURT: Anything from you,  !Ir.  S o l i c i t o r ,  or you,  

'Ir. S t roud?  I 

FIR. CORD: NO, sir.  

MR. STROUD: No, sir. 

MR. BALLANCE: W e  j u s t  l e a r n e d  t h i s  morning t h a t  one 

of t h e  d e f e n d a n t s  h a s  a medica l  c o n d i t i o n  t h a t  was cliagnoscd 

vlli le he was a t  Polk. We h a s  a h e r n i a .  
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and others i n  t h e  c o m u n i t y .  I a n  sugrjest ing and t h e r e  arc  

other  i n f l u e n c e s  here t h a t  w i l l  a s s u r e  t h e i r  p resence  here a t  

tllc t r i a l .  O u r  Chavis bond i s  h ighe r  t han  any of t h e  r e s t  of 

t h c z ,  and I suppose more has  been w r i t t e n  and s a i d  about  him. 

I have d e a l t  w i th  h i m  for about  f i v e  years about  d i f f e r e n t  

matters and I have  known of  no occas ion  when he  has f a i l e d  t o  

be i n  c o u r t ,  and I have r ep re sen ted  him on about  f i v e  o r  s i x  

d i f f e r e n t  charges  and he has  never been convicted of a n y t h i n ~ j .  

Your IIonor i s  probably awqre o i  t h e  Federal t r i a l  i n  R a l e i g h  

he was r e c e n t l y  a c q d i t t e d  on,  and he ,  when he  l ea rned  h e  had 

o t h e r  charges ,  fie con tac t ed  m e  and he said he  wantec! t o  corne 

i n  and su r r ende r  himself t o  the c o u r t .  I made c o n t a c t  w i t h  t h e  

S o l i c i t o r ' s  O f f i c e  and t h e  S h e r i f f ' s  O f f i c e ,  and he  can- i n .  

:4r. Stroud s a i d  t h e  f a c t  t h a t  an  accessory  a f te r  t h e  fact - t h e  

011tr;tancling war ran t  was r e l a t e d  ebout  - and I made contact with  

him and with  t h e  S o l i c i t o r ' s  O f f i c e  and he cane i n  v o l u n t a r i l y  

a t  t h a t  time. Even on t h e s e  l a t e s t  s e r i e s  of charges a t  the 

tine, a l though  he i s  n o t  a resident of t h e  col?ununity, he  was 

i n  ? l i lming ton  a t  t h e  t i m e  he was a r r e s t e d  and warrants se rved  

on him on those charges, s o  he does  have  a con t inu ing  i n t e r e s t  

in the ~ o n u ~ ~ u n i t y  and has  no h e s i t a n c y  a t  a l l .  Ile w i l l  be h e r e  

i f  h e  i s  r e l e a s e d  on bond. I have represented W i l l i e  Vereen, 

h i s  mother and father which always worked w i t h  m e  and him 

1 i n  assuring m e  he would show up a t  t h e  t i m e  of t h e  t r i a l .  

L ,.J 
"- 

------ 

37 

I Since 1 have been i n v o l v e d  i n  t h e  cases I have come t o  know a l l  
I 

- 
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of the p a r e n t s  personal ly ' ;>  aild what they are i n t e r e s t e d  i n  is 

s e e i n g  t h e i r  c h i l d r e n  are -- r e p r e s e n t e d  and g i v e n  a f a i r  t r i a l  

and  t h e i r  names c l e a r e d ,  ? - r ~ c l  they c e r t a i n l y  have no i n t e n t i o n  

a t  a l l  i n  t r y i n g  t o  circuii-Tent e f f o r t s  t o  h r i n q  them t o  t r i a l .  

And w e  d o  f e e l  very honect?y t h a t  the bonds a r e  t o o  h igh  f o r  

the c i r c u n s t a n c e s ,  p a r t i c u l a r l y  c o n s i d e r i n g  t h e  backgrouncls o f  

the d e f e n d a n t s  t h a t  w e  have here. 

THE COURT: L a s t  week i n  Wilmington, I bel ieve  o n  

Thursday it was, your  associate, M r .  IIarmon, was i n  town. I I 
b e l i e v e  neither of you were. I 

MR. FERGUSOIJ: T h a t  i s  correct. I 
THE COURT: And I was t h e n  c o n s i d e r i n g  w h a t  a r r a n g e -  

ments  would he made f o r  hous ing  and  t r a n s p o r t i n g  t h e  d e f e n d a n t s  I 
d u r i n 9  the t r i a l .  The New Hanover a u t h o r i t i e s  were very anx iou  

that they he housed h e r e  i n  Pcnder County s i n c e  t h e  c a s e s  w e r e  t 
b e i n g  removed h e r e  on  t h e  mot ion  f o r  a change of venue. Xr. I 
IInrri~on expressed t h e  hope t h a t  I would r u l e  t h a t  t h c  d e f e n d a n t s  

should he  returned to Wilnington each evening, he say ing  t h a t  

i n  a l l  p r o b a h i l i t y  t h a t  t h e  t h r e e  of  you would have hotel or 

nlotcl accomodat ions  i n  Wilmington and t h a t  it would be for  your  I 
convcnickce i n  t a l k i n g  w i t h  your  c l i e n t s  i n  t h e  e v n n i n g ' h o u r s  

if they were t h e r e .  And t h a t  appealed t o  m e ,  so I overruled 

t l lc  cxprcssion of o p i n i o n  by i4r. S t r o u d ,  who was p r e s e n t  I I 
b e l i e v e ,  as  w e l l  a s  t h e  j a i l  a u t h o r i t i e s ,  who wanted them o u t  

a n d  k c p t  i n  Pcnder ,  and r u l e d  t h a t  t h e y  s h o u l d  be r e t u r n e d  t o  
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New lianover each evening so that they would be available for 

you gentlemen to interview. I do not recall that :1r. Harmon 

at that time made any reference to seeking a reduction in bond. 

I t ' s  possible that he intimated it. I do not know. The cases 

have been remanded from Federal Court now since the 26th. 

Frankly, I had anticipated in all probability that you would 
I 
petition for a reduction in hond prior to now. I can under- 

stand the difficulties you have had in preparing for trial 

w i t h  some of them in N e w  IJanover and some in Raleigh and you 

gentlemen in other places. I feel that I can honestly say that 

I 

! 11 11 had an application been made for reduction of the bonds for 1 
the purpose of allowing you to have private intercourse with 

the defendants in preparation for trial, had that anplication I 
been made since the order remanding the cases to the State I 
courts was entered, I should have felt very much inclined to I 
consider it seriously. Fron what you tell me I would suppose 

. . .  

that in many, if not all the cases, sone if not all of the 

c l r : f cndan t s ,  t h a t  would have afforded very little, if any, I 
relief unless the bonds were drastically reduced, since as I 

r c c , ~ l l  thc defendants I , l r i gh t ,  Epps, and Yoor2 even with the I 
rccluced hond which Judge Wells allowed, they have not 5 e e n  

a!,lc to make bond. 

Mil. FERFUSON: That is correct as J contcnr l ,  yollr I 
i lnnor ;  !ioorcvcr, it hns  a t  ) c a s t  been by and large y.~hcrtr! t:ley I 
c a n  hope and we wou1.d like to have all of the defendants in 

M R S .  SYLVIA P. EDWARDS 
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'' II t o  you f o r  a mot ion  hcforo now, b u t  i t ' s  j u s t  been v i r t u a l 1 . y  

1 

3 11 i m ? o s s i b l e  fo r  dates w h e n  w e  would have been able to angcnr I 
4 I I for t h i s .  I know j u s t  l a s t  week 7 w a s  i n v o l v e 6  i n  toro trials 

t h a t  p o s i t i o n  if poss i : , ;~ .  . F r a n k l y ,  we had i n t e n d e d  a p p l y i n g  41 

G I( t r i a l  i n  Raloinh. We have had some problems.  I 
5 in l lnion County which d i d  n o t  cone t o  t r i a l ,  and also a Federa l  

?IR. FERGUSON: Yes, sir.  

THE COURT: And bccause  it appeared  t o  he c a l l e d  fo r .  

7 

8 

l1 II !]ere w e  are i n  t h e  f i r s t  day of t r i a l  time. If any were t o  b e  

THC COURT: You ; r i l l ,  o f  c o u r s e ,  r e c a l l  o n  one  

occasion t h i s  C o u r t  did reduce  t h e  bon2 of Denjanin  Chavis?  

l2 11 e n t i t l e d  t o  a reduction i n  bond, it would necessitate some 

a s  t o  each of t h e n .  As I say ,  we a r e  h e r e  beginzinc; t r i a l .  I 

13 

c 14 

I G  11 T h c  Cour t  has, a s  I ment ioned,  rather i n s i s t e c l  tRat the doEci~- I 

d e t a i l  on my part. You say they are p r e p a r e d  t o  r~~a?r,e a sho1.1- 

 in'^. I t  would necessitate i n v o l v i n g  some c o n s i d c r a ! ; l ~  tiine 

l7 11 d n n t s  be t r a n s p o r t e d  hack t o  Vi lmington e a c h  even in?  i n  order I 
I8 I1 t 0  be a v a i l a b l e  f o r  c o n s u l t a t i o n  wi t11  counsel. They are at, 

In 11 l e a s t  grouped t o g e t h e r  i n  one  hunch when you can hove t h en  

1 a11 t o g e t h e r ,  which has not been true h e r e t o f o r e .  I c a n  rr:r- I 
I t a i n l y  unclerstand how if t h e y  w e r e  o u t  on bond t hey  c o u l d  do 
I 

some leg  work for  you i n  g e t t i n g  witnesses. 

MRS. SYLVIA P. EDWARDS 
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MR. FERGUSON: That i s  very much necclcd, ~ u f l g e .  Let 

j u s t  g i v e  you an example of a n  experience t h a t  I had l a s t  

even ing .  And I d o n ' t  t h i n k  a n y t h i n g  I a m  a b o u t  t o  ment ion  was 



I 11 dants and we did meet and had some rather extended conversation 1 

1 

e 
3 

11 with them and with one or two witnesses or potential witnesses 

intentional on anybody's part. I got into Wilmington late 

yesterday evening, somewhere between six and seven o'clock. I 

had pre-arranged meetings with parents of a number o f  the defen- 

ti /I have been able to secure. M r .  Ballance and : I r .  Barnon were I 

i 

I1 dclaycd in getting here, and I attempted to get in touch with 

13 11 cove over that I could talk to them. However, when I arrived I 

8 

9 

10 

11 

I:! 

/I t l.1 at the jail, some other arranqenents had t o  h e  nade I was ad- 

them at the jail and ascertain if they got here. At any rate, 

at ii;2proxir?ately ten o'clock I decidecl I v~ould cut s l l o r t   at 

I was doing  and get down and talk to the d e f e n d a n t s ,  so I 

x 
called the jail and identified myself and told then I would 

like to come over and talk to the defendants, and I was told to 

l5 I viiod, some calls had to be made and some other p e o p l e  were 
I 

_ 11 iioing brought into tie jail. I was told I wouldn't be able to I 
i I f  11 .see them together. And it is necessary to t a l k  to some of the I 

I 

I 
c !~ fenc l an t s  t o g e t h e r  i n  getting t h e  cecss together, but they I 
vcrc a!>le to get them in one cell. I was kept w a i t i n 9  i n  total. I '" some forty-five minutes if not longer before I coulcl qet up- 

')' stairs. and when I clid get up there, i t  vras something a f t e r  

* P I  "" eleven o'clock as I recall and I was there in a large cell into 

: I/ which they had all been brought, and of course I had to speak 

'' to then through the bars. Well, I am sure that the j a i l  o u t i l o r -  I I 1 
tier; there did all they could to acconodate me at the time. 
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is a matter of  l i n i t a t i o n s  o r  s e c u r i t y  rules they  have t h e r e  

what  can  be done, and s e c u r i t y  measures and w h a t  have you. 

yJcver the less ,  the effect t h a t  it h a s  on m e  or  u s  i n  t r y i n g  t o  

nake c o n t a c t  is  just v e r y ,  very l i m i t e d .  Ancl t h a t  i s  j u s t  a n  

example of what I have e::periencecl. There w a s  no  way i n  R a l o i r ~ i n  

and Jackson and Polk  t o  talk t o  t h e v  t o g e t h e r  o r  t o  ge t  vit- 

n e s s e s  i n  t h e r e  t o  talk t o  then. I t h i n k  it just had m e  very 

q e o q r a p h i c a l l y  t h e  p o s i t i o n  w e  were i n  and I t h i n k  it i s  per- 

ha?s murc  i m p o r t a n t  now t h a n  perhaps a t  any o ther  t i m e ,  with 

thc three of  u s  h e r e  t o g e t h e r  and a l l  o f  t h e n  here - t h e  t h r e e  

of  u s  I a m  referring to  t h e  attorneys r e p r e s e n t i n g  t h e  de fen-  

dants - t o  have t h i s  o p p o r t u n i t y  t o  t i e  up the ends of n c c e s s i t ~ ~  

l y i n g  l o o s e  because of  t h e  d i f f i c u l t i e s  ve have had. 

THE COURT: 9f course,  I an sure it v?ould he r?ore 

c n n v c n i e n t  f o r  you and assis t  you. h s  I say, had a p p l < c a t i o n  

I ~ ~ e n  nadc a week aqo I should have felt mu=\ i n c l i n c c l  t o  

consicler i t  s e r i o u s l y .  I do n o t  feel  a t  this point in t h e  

r ? i , l s t  of trial that I call z~crl;e any  c h a n ~ e  i n  the I ~ o n d s .  I 

-.,i 11 (70 :.?hatever i s  n e c e s s a r y  t o  zssist you i n  hc?viny c o n k ~ e t  

v i t h  ;?c)ur clients in t 5 c  evening or  as n c c c s s a y y  C u r i n r ~  t5c 

t r i a l  o r  during t h e  recess i n  t h e  c v c n i n r ~  or a t  l u n c h .  . I t!li:l!; 

the f a c t  t h e t  t h e y  w i l l  be i n  Vli lnington and you i n  \T i lmington  

even t!~ough t h e y  t - r i l l ,  of c o u r s e ,  not he free to assist you 

? c r s o n a l l y  i n  s e a r c h i n g  fo r  p e o p l e ,  but a t  t h i s  late day, 

r ~ c n t l ~ m c n ,  I c a n n o t  i n  good c o n s c i e n c e  allo:\i your  mot ion  i n  

- 
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consider that but from what you say I do not understand that 

anythin? less than a drastic reduction or something nore than 

t h a t ,  letting tllera out on their own recognizance, would afford 

you any relief. I do not see any good purpose to be serve(' in 

1 

2 

chilnyinn the boncls at this tine, or at least any purgose that 

I feel that I am called upon to make under t h e  circui.~lstances. 

:;o, that motion is d e n i e d .  At the sane tine I repeat, if you 

!lave difficulties in talking with them in the evenin?, I will 

direct t h e  jailers to do whatever is necessary to make it thc 

most convenient for you within reason. 

11R. FCRGUSOiJ: All right, your Honor. In that con- 

nection let me say two thinqs: One, first of all, w e  Gon't 

rlr.3n to represent to the C o u r t  t a r e  - t a o u l d  not I.il-e thc- Court to 

consider anything b u t  a drastic reduction; a n y t h i n 9  the Cc1-1rt 

- ~ o u l d  do would be helpful to t h e  defendants in that regard. On 

.- . - . - -. 

t h a t  renoect .  I must deny it. If it was a matter I felt like 

just sor,lc relatively small chanqc ~.rould do the work, I could 

t-!I? second point, w e  do have a nunher of requcsts we would 

l ike to make to the Court regarding accessability of the 

c l c f ~ n d a n t s  for the purposes of preparation. Wc woulc'. like to 

Ilc able to visit t h e m  in the jail in thc evenings. 14e izould 

a€. 0 like to be able to take witnesses to the jail for t h e  purpoea 

conferring with them. We worlld l ike to he a l ~ l e  to confer vith 

4 4  

L'lcn in privacy outside of the hearing of any persons and out- I 
li side of the hearing of any other inmates there in the jail. 
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I~ a d d i t i o n ,  I j u s t  r : f h .  .: Loday when I g o t  back f r o m  lunch 

->. 

t h 3 t  the d e f e n d a n t s  verl. t - r a n s p o r t e d  on a bus  d o w n s t a i r s  and 
- ,  

tach d e f e n d a n t  apparer."iS:) - \gas r e q u i r e d  t o  g e t  o u t  of t h e  bus 
- 

i n d i v i d u a l l y ,  be handcufCcd, and t h e n  a n o t h e r  one would g e t  

o u t  and be handcuf fed  o n t o  - .- t h e  n e x t  one  u n t i l  all t h e n  o f  then 

ncrc handcuf fed  t o g e t h e r  i n  a  l i n e .  A l l  o f  t h i s  t o o k  p l a c e  

d o ~ , ~ n s t a i r s  o u t s i d e  t h e r e  and a l l  b r o u g h t  u p s t a i r s  a l l  hand- 

c u f f e d  t o ~ e t h e r .  Of course, t h e  h u m i l i a t i o n  t o  t h e  d e f e n d a n t s  

i.5 j n p o r t a n t  and a q r ~ n t  Gisk is r u n  that any j u r o r s  or pros- 

pec t ive  j u r o r  c o u l d  h ~ v c  been t h e r e  and s e e n  what had gone on 

i n  p r e j u d i c e  t o  tile deZendants  i n  t h a t  r e g a r d .  

THE COURT: I c a n ' t  t e l l  how t h a t  would be i n f l u e n -  

c i n . ~ .  I t  c o u l d  be t o  t h e  c a n t r a r y .  

MR. FRRGUSON: I t  w a s  t o o  g r e a t  t o  just i f :?  wha tever  

rcasons t h e r e  arc f o r  d o i n ?  it. 

T I E  COURT: Let ne say t h i s :  U p  until this point, 

ovcr the weckcnd a s  you p r o b a b l y  1:neor o r  you n~c_rht no+- havc 

I:no!.!n, I have bee11 t h e  o b j e c t  o f  a g r e a t  d e a l  o f  c r i t i c i s n  

'"for novinu t h e  c a s e s  cp h e r e .  The  p e o p l e  i n  t h i s  to7:Tn seen? 

t o  under  a g r e a t  deal of  apprehens ion .  I f e l t  t h c n ,  a n d  I 

am glad t o  s a y  now, I do n o t  see any i n d i c a t i o n  the?, havc need 

t o  t h a t  way; b u t  I assume t h a t  t h e  o f f i c e r s ,  t h o s e  r e s p o n s i -  

b l c  f o r  t h c  s a f e k e e p i n g  o f  the d e f e n d a n t s ,  f e l t  it n e c e s s a r y  

t o  Lakc s t e p s  which t h e y  f e l t  would a v o i d  any possibility o f  

cscaI?c. If by tornorrow a l l  i s  q u i e t  and t h i n g s  seem to bc 

-I___ ---- 
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/I the officers whether they cannot safely avoid the handcuffing 

3 11 which you discussed, which you mentioned: however, with eleven I 

46  

I ' 

1 

or ten, maybe that magnifies the possibility of sornebody 

moving along in an orderly and usual way, I ail1 discuss with 

11 I don't know whether that exists here. I don't know; you don't 

6 1) know; the officers don't know. Mow, as to the matter of con- 

7 11 venience in interviewing thcrn in jail, I don't know what the 

11 policy heretofore has been regarding taking a witness ua in the 

11 11 is not the jailer. He is in charge here, and I can tell him I 

9 

I 0  

I 2  11 ahout what you have in regard to the jail. I 

jail. 

;.IR. COBB: I don't know. Mr. Jackson is here. Iie 

I n  11 THE COURT: I think you should have the  opportunity I 

15 11 dropncrs or others hearing. Unless t h e r e  is a definite rule I 
C 1-1 

It ;  11 t o  t ! ~ e  contrary applying to the j a i l  about talcin9 a witness up, I 

to talk to them privately without being mixed up w i t h  eaves- 

I!) 11 :.1R. CODD: Judge , I don't know vhat rules they have, I 

17 

lR 

TNE COURT: I will go along with that proposition. I 

so lonr j  as they were not taking up a number, perhaps one at a 

time, I think that night he worked out. TJould you know any..... 

MR. FERGUSON: right, sir. I 
' /I MR. CODU: This is onc of thc n o t i o n s  you ma& out 

11 thcrc that needs to be resolved, i s  t h a t  r i g h t ?  
I I I 

MIX. FERGUSO3: Y e s .  
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was he be allowed to talk to them in jail and have witne3 
Cses  I 

THE COURT: That is..... 

MR. CODB: I believe the motion he made out in court 

there and talk to them privately. - I 

4 7  

T I E  COURT: I will allow that motion subject to I 
reasonable limitation. 

MR. COBB: I will get Sgt. Jackson up here and let 

you talk to him. 

f4R. FEIIGUSOIJ: All right, sir. Again I cnr,l€ LIT, here 

without the statute book relating to the statute with which he 

4 

is charged. 

(DISCUSSION OFF TIIE RLCORD. TIIE STATU'i'E BC)OI< f S 

M l l .  FGRGUSO?J: Your Konor , we nove to ( j ua sh  the 

U IN. THE COURT SPEAI'\S I.?ITII SGT. JACICSOIi AllD TIiJ: SIICRIFF 

A1.L OFF Till: RECORD. ill?. BALJL4XCE iZPORTS TO T11:: COU!:T AlVTI:.". 

!>ills of indictment which have been returned a r ~ a i n s t  the defcn-  

, 

\ 
! 

dan ts  charging then w i t h  a conspiracy to burn tile groccry  store I 
at 302 South 6th Street, belonging to !.like Poulas. Our basis 

f o r  rnoving to quash the bills is that the s t a t u t e s  uni icr  which I 
thoy 'are  charged, C.S. 14-50 and G.S. 14-50.1, are unconstitu- I 
tional for vagueness and overbreadth. In support of that, 

Your Honor, let me just say that G.S. 14-50 is the statute 

which makes a conspiracy to burn with an incendiary device a I 
criminal act; 14-50.1 defines explosive or incendiary device I 
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or formulation; any instrument or substance capable of being 

used for destructive explosive or incendiary purposes against 

persons or property, w!~en t h e  circurnstanccs indicate somc 

probability that such instrument or suhsts~~ce \ r i l l  be so uscd; 

or any explosive or incendiary part or ingredient in any instru- 
I 

I nent or substance included above, when the circumstances indi- 

cate some probability that such part or ingredient will be so 

l 

or material. N o w ,  first, let me read to the Court the dcfini- 

tion. I am quoting from 14-50.1: "As used in this Article, 

'explosive or incendiary device or material' means nitroglyc- 

cr ine ,  dynamite, gunpowder, other high explosive, indcnaiary 

bomb or grenade, other destructive incendiary device, or any 

other destructive incendiary or explosive device, compound, 

used." Wow, your Honor, the statute sets out certain substance 

w i l i c h  it defines as explosive or incendiary devices. Those are 

4 8  

ny troglycerine , gunpowder, dynarni te or other h i g h  esplosive . 
::ow, I sub~nit, number one, exactly what "other high explosive" 

11 is. It is ir~1p0ssibI.e to dckermine from a rend ing  of this I 
statute anything other than those substances set out which I 

. r:light bc subject to question whether it is a higll explosive. I 
Onc is not put on notice by the statute of what is a high 

explosive. The statute  goes f u r t h e r  than that. It talks 

a b o u t  instrun~ental substances capable of b e i n g  used for destruc 1 
tivc explosives w h e n  the circumstances indicate some p r o b a l ~ i l i t l  1 

/I tilat it m i g h t  he uscd as such. NOW, I, as a lawyer, your Iionor, I 
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I is to any extent inflammatory is capable of being used for 

I 
j in rcading this cannot sit here and decide what this statute 
I 

I Number one, almost any instrument or substance that 
I 

destructive explosive or incendiary purposes. Again, I am 

43 

unable to guess at what substances are included in this statute I 
In addition to guessing at the substance, I, as a lwiyer, would 

have to guess at what circumstances or probabilities the sub- 

stance night be used. And I submit to the Court, as I as a 

lawyer would nave to guess at that, then you lrave at l e a s t  two 

other classes of people who would have to guess at that. one 

is a jury. What is meant or what is prohibited by this statute t 
So, the jury shall have to guess at what n~igllt be used as a 

destructive or incendiary device. The jury is therefore to I 
guess at what could be used for a destructive or incendiary 

purpose .  They could say any instrunent capable of causing a I 
f i r e  could he used for that purpose. So, if I conspired to 

uswl so~ne straw and a match for the purpose of hur::ing down a 

!,uiiding or attelupting to, then under this statute t h a t  is 

included, when no material even similar to a straw or natc!r 

is r,~cntioned in the statute itself, so I have no idea what 

probabily is going to bc used. So, it is getting hard for a 

reasonable man to look at this statute and 1:now what is pro- 

h i o i t e d .  Dy the same token, no jury is given a standard by 

which to judge others by looking at this statute or anything. 

And I will submit that it is vague and it is overbroad. It is 

-- . 
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mean things that are not contenplated by the statute. It can I 
vague because of what it means. It is overbroad because it can 

bc used to punish wholly innocent actions, whereas the jury 

50 

might consider it as being an incendiary device. 

THE COURT: I haven't examined the indictments. Is 

there any particular substance that is alleged? 

MR. STROUD: A fire bomb, your Honor. I 
TfIE COURT: What is a fire bomb? 

1IR. STROUD: It's a gas.bonS. 

THE COURT: As I recall, the one principle to be I 
required in construing a statute or any other writing where a 

certain series of articles or items are nameii, the nature of I 
which is understood, and then following that there is the 

phrase  you used, "any other sinilar substance". 

XR. FERGUSON: "Any other substance", as I recall it, I 
your IIonor, it says "other high explosive, incen6iary bor~h or I 
grenade, other destructive incendiary device, or any other I 
destructivc incendiary or explosive device, compound, or 

TIIE COURT: I think under the existing principles I 
that "catch-all" clause would be construed to include not any I 
and everything that was remotely capable of being used, but I 
just in the general nature of those being enumerated. 

MR. PCI<GUSON: I think- I under  s t a n d  the principle. 

'I'l~c naming. . . . . 
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