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IN THE UNITED STATES DISTRICT COURT FEB
DISTRICT OF SCUTH DAKOTA -

200p
ALFRED BONE SHIRT, et al., M
Civil Action NEkERe
Flaintiffs, 01-3032

V.

JOYCE HAZELTINE, et al.,

Defendantcs.

e et M Nt e et e e e

SUPPLEMENTAL BRIEEF OF THE UNITED STATES
AS AMICUS CURIAE

The United States, as amicus curiae, respectfully submits
this supplemental brief to address two issues raised by the
partieg and addressed by the Court during the Januvary 29, 2002
hearing cn plaintiffs’ motion for a preliminary injuncticn:

(1) whether the Court should consider the potential for
discrimination cof the redistricting plan before the Court; and
(2) the appropriate scope of the Court’'s remedy.

I. Redistricting Plang, Regardless of the Extent of Boundary

Changes Effected, Require Preclearance, and Thig Court

Should Not Make an Independent Inguiry into Their Potential
for Digcrimination

An issue arose during the hearing regarding the extent to
which the Court should ccnsgider the “potential for

discrimination” of the plan before the Court in the context of
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whether a plan with minimazl or nc boundary changes requires
preclearance.!

This is not an issue of first impression, and several
courts have indicated that a proceeding cof this kind does not
call for an inguiry into whether a change of the type presented

has the potential for discrimination. Georgia v. United States,

411 U.S. 526 (15973); Boxx v. Beanett, 50 F. Supp.2d 1219, 1225-26

(M.D. Ala. 1999); id. at 1230 (Thompson, J., concurring) (“The
potential-for-discrimination issue thus arose not as an
additional prerequisite to coverage under § 5 but rather as a way
to identify changes which, though not clearly implicating voting
on their face, are nonetheless changes ‘with respect to voting’
subject to 8§ 5.7). Redistricting plans, regardless of the scope
and extent of changes they invclve, have been determined to have
the potential for discrimination and to reguire preclearance.

Georgia v. United States, supra; Texasgs v. United States, 785 F.

Supp. 201 (D.D.C. 1992).
Moreover, even redistricting plans that include no boundary

changes have the potential for discrimination within the meaning

! As an initial matter, the State appeared to suggest for the

first time at the hearing that the plan before the Court does not
effect a change in the covered counties because the only change
to District 27 is in the Bennett County portion of the district.
It is clear, however, that the wvoting strength of voters in any
part of an election district can be affected by a change in the
boundary of the district, regardless of where in the district the
change takeg place.
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of Section 5, and therefore require preclearance. In determining
whether a plan is retrogressive, the Attorney General, or the
Digtrict Court for the District of Columbia, may lock not just to
the present effects of a redistricting plan, but also to its
future effects. Reno v. Bossier Parigh Sch. Bd., 528 U.S5. 320,
340 (2000). The existence of a retrogressive purpose or future
retrogressive effect of a redistricting plan is discernible only
by examining the context in which the plan was adopted. Changing
demographics and demonstrable trends relating to shifts in
populations may indicate that the future effects of a plan
identical to the one it replaces are retrogressive.

The question whether the plan adopted by South Dakota has
the purpose or effect of retrogressing in the future is, of

course, not before this Court. United States v. Board of Sup'rs

of Warren County, 429 U.S5. 642 (1977;}.

IT. The Court’s Remedy Musgst be of Sufficient Force to Ensure the
State's Compliance with the Preclearance Reguirements of
Section 5§

The scope of this Court’'s remedy should be gufficient to
ensure the State’s prompt compliance with Section 5's

preclearance reguirements. Lopez v. Monterey County, 519 U.S. 9,

24 (199%6)., If the Court enjoins implementation only of District
27, the State would have little motivation to seek preclearance.
Instead, the State might seek to utilize cld District 27, and

implement the 2001 redistricting plan in the remainder of the
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state. That would leave the very voters protected by Section 5

with no remedy. Defendante cannct be permitted to evade Section

5's requirements with such ease. NAACP v. Hampton County

Election Comm’n, 470 U.S. 166, 178 (1985).

Moreover, as has been represented to the Court, if the State
were ordered to seek preclearance and were to submit its plan for
administrative review, the Attorney General will make every
effort to expedite review of the State’s plan. Because the
review 1s limited to the impact of the plan on the voters in
Shannon and Todd Counties, it would not be unusual for such a
review to be concluded well in advance of the 60-day statutory
deadline.

Finally, questions were raised during the hearing regarding
the effect of an objection interposed by the Attorney General to
a statewide redistricting plan in a partially-covered state. If
the Attorney General determines that, as to certain districts, a
state had not met the burden placed on it by Section 5, he will
interpose an objection to the legislative act effectuating the
redistricting. The effect of such an objection is to render the
entire plan unenforceable. See, e.g., Determination Letter
(dated June 22, 1982), Attached as Exhibit A, (cbjecting to
statewide redistricting plans adopted by the partially-covered
State of New York)}. When the Attorney General objects to a

redistricting plan, he alerts the jurisdiction as to which
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districts formed the basis for the objection and explains the
nature of his concerns with respect to those districts. This is
the practice in fully-covered states, as well as in partially-
covered states. Until these problems are cured, and the state
act is precleared, the act, and the redistricting plan it
comprises, remain legally unenforceable.

Regpectfully submitted,

MICHELLE TAPKEN RALPH F. BOYL, JR.
United States Attorney Attorney General

JOSEPH D, RICH

RCBERT S. BERMAN

GAYE L. TENOSO

R. TAMAR HAGLER
Attorneys, Voting Section
Civil Rights Division
Department of Justice
Room 7254 - NWB

950 Pennsylvania Ave., NW
Waghington, D.C. 20530
(202) 6le-5617
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US. Department of Justice
Civil Rights Division

-

Off\er of ihe Amisions Atioraey General Woskingion, D.C: 20330

June 22, 1982

Thomss P. Zoleszi, Keq.
Spacisl Counsel

State Board of Rlactians
9% Washington Avenuas
Albany, Mew York 12210

" Dsar Mr. Zolessi:

This 1» in referance to Chapters 111, 112, 113, 114, 115,
130, 323 and 324 aof the Laws of 1982 of the Szats of Nev York,
which provide for the teapportionment of Unitad Btatss
Congressional, Mew York Stats Senatorial and Assenbly Districes,
submitted to tha Attorney GCenersl purauant to Section 5 of the
Voting Rights Act of 1965, ee asmsuded, 42 U.85.C. $1973c,

The submiseion of Chapters 111 through 115 was initiated
on Msy 20, 1982. Additional information concerning the issenmbly
reapporticoment, as wsll as other pertinsat ioformation, waa
receivad on May 26, 1982. The supportiag demographic data sand
redistricting maps for tha Congressiconal and Sensts plans vers
raceived on May 27 and June 3, 1982 raspactively. Chapter 130,
pertaining to the Senste redistricting outsids the thras counties
coversd by ths spscisl provisioas of the Voting Rights Act,
was teceived on Juns 1, 1982, Chaptars 323 and 324 which
amand ths Copgressional, Senats and Assenbly reapportiocament
plans wers recalivad on Juma 17, 1982, At your raquast, thias
subaission has beean given expedited considsration,

We have given csreful considsration te the materials you
have subaittad, as vall as comments and iaforsaction provided by
a4 numbar of other interssted parties, and ths rslevant decisions
of the fedarsl courts. Under Section 5, the submitting suchority
aust shovw that & voting change does oot have s diacriminstory
purposs and would not "lead to & retrograssion in the position
of racial minoricles with respect to thelr sffective axercise

bl ™

Exhibit A
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of the electorsl franchiss.” Beer v, United Scates, 425 D.S. 130, 14}
(1976); sae alno, City of Richmond v, United States, 422 0,.3. 358
{(1975). The application of thess principles ias considared separately
for sach of the propossd respportionment plans.

Ihe Congrassional Plan

In considering the Congrassional reapportionment plan, we notse
that ths proposed Congressional District 11 is drawn in a mesndering
and convoluted fashion,. Although we uwaderstand that the district
was devaloped in recogaition of the growing Hispanic population in
New York City, thae creation of a district out of three saparate,
non~-compact and, by soms standarde, non-contiguous ardss rspressats
4 markad departure from commonly accepted districtiog crictaris, ses
Connor v. Finch, 431 U,.8, 407, 413 (1977), end is, in our view, viola-
tive of the standards governing application of the Votiong Rights Act.
Moreover, the extracrdinary affort in this iastance to enhancs the
votiag strength of the Hispanic population was made st the expense of
black persons living in Kinge County, whoss voting strength has bsaen,
a8 a cansaquance, dilutad.

In this connection, tha creatlion of District 1l raquired a
radical reconfiguration of districts in northern and central Kings
County, lsading to aun overconcancration of black populatioan 1in
District 12 and what appaars to be & nesdless frsgmentation of black
communicties in drawing tha lines for District 10. Alteraacive plans
that ware bafors the Lagilslaturse provided a redlstricting for thsss
areas that would have falrly reflectad tha votiag strength of
Hispsnic and black residents without resorting to s configuration
- designed to maximize the slectorsl paosition of sitherc one. Indead,
our snalysis of racial and ethnic concentrations in Kings County--
sspecially 1in 1light of tha slternative redistricting plans offered,
ingluding ons adopted by the New York Sanasts—-=-suggests thak two
majority black disetricts within Xings County would have bsen crsatad
by & logical configurscion, one which would more nasrly provide “"fair
repressatation to the nembers of thoss racial groups who are suffi-
clently numerows and whoss rseidentisl patterns afford the opportunity
of craating discrictes 1o which they will be in the majoricty.” United
Jewish Organizacions v, Carey, 430 U.3, 144, 168 (1977); ses also,

e -

Connor v. FPianch, supra, 431 U,B8, at 428 (concurrlag opintion of Justice

Blackmun). - .

Accordingly, we must conclude that the State hap failed to denmon-—-
scrate that the highly Lirregular shape of proposed Congressiocaal
District 11 would mot have the effact of adwssly impecting the
voting rights of a protscted miunority.
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The Assembdly Plasn

Overall, the proposad Assenbly runpportlonlnnt'plan for the
thres coverad countiss will rasult in & clear recrogression of
sinocity voting streagth within the weaging of Bear v. United States,

supra. Our analysis fandicates that approxisately 43 parcent of the

current Assembly seats im the three covered counties have conbinsd
sivority (i.e., black and Hispanic) populations in axcess of b3 per-
cant, Uander the propossd plan, anly about 36 parcent of tha Assenbly
seacts will have coasblnsd minority populations of 65 pacrcent or greats:r
svean though the parceantage of the affected minoricties has Lucresasad

in the past ten years, Wa find that this retrogression results
primarily from redistricting criteris used by the Naw York Legislaturs,
nasaly that minority districts contein minority councentrations which
are calculated to Lasure electabilicy by including no less than 80
parcant mingrity population. Such ao spproach, which unaecessarily
packs large numbers of minorities into e swingla district, sessms mors
sttantive to the re-elsction of incumbents than to the development of
& plan that fairly reflacts minority voting strength as it axists,

Ws therafore raject the Lagislaturs'as 80 percent standard as one not
parmittad by cthe Voting Rightas Act.

We would further note that the Stats Assesbly districts ia Bronx
County appear not to be drawn io sgcordancs with standard rteapportion-
sent criterias (e.g., compactness, countiguity aad nondilution of
ninority votiong streangth). For example, s algaificant mimority popu-
latipn concentratad in the Williamebridge-Wakaefield sarxrea of northarn
Broax County is divided, thus minimixzing tha voting strength of that
copssunity and fruscrating the possible craation of apn sddicional minor-
ity Assambly district in cthat saras. Morsover, the districts favolvaed,
Assembly Diatricts 79 and 82, are dravwa in s most irregular configura-~
tion, vhich has not baan satisfactorily sxplainad by the Scatas.

~ Wa have also dstectad nsedless fragmssntation of other predomi-~
nantly Hispanic population concentrations, (i.e.,, University Meights,
Union Port and the southsrnmost ctip of Bronx County necessitated by
the creaction of District 70 as sn intercounty district), wvhich may
have resulted fa the lose of & second minority district in Broax
County., Similarly, chere would appaar to be & sufficient Hiapanic
population in northern Xinge County to sffocd the opportumity of
creating two minority districtes im that ares 1o which Hispanice
would have a substantial influsnce, inrstead of dispersing thoss
concentrations iuco four districts (Districts 40, SO, 54 and 35).
Our analysie, therefore, doss not bear out ths Scate’s claim that
depsrtures from the ocormal reapportionment criteris of compactasss
and contliguity in daveloping the Assembly respportiocanmsat plsn vare
sssential to preserve minority voting etrength. MNor are wa pesrsuaded
that soy compslling need exists to create intercounty Districcs 62
sud 70. Indeed, our analysis iudicatss that by crossing couaty liaes,
the minority population in that arsa vas advarsely sffected and would
havs bsan better served Lf the counties had remsinsd intact.

1
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The Senats FPlan

The propossd Senats Plan is siumilarly charactariced by irregular-~
ly dravo districts that appesr to be propelled by Lacumbeacy concerns
st the expanss of gffactive sinority rapresentsation and other reap-
portionment critsria. The configuration of Senate Districts 30, 31

, .and 32 in Bronx County is particulsrly offensive snd needlasely

fragments minority coacsantrations that would not have bess saparated
uader normal rsapportionmant criteria of compactness and coatiguity.
District 32, for example, has s toral of 174 sides, see Gomillion v.
Lightfoot, 364 U.8. 339, 340 (1959)., 1In light of the substancial
potential for confuasion of minority votars and candidates in the
slactoral process which will likely result from the racislly gerry-
mandered dlsctrict coafiguratiocus, we are parsuaded that use of mars
coupact, fairly drawn altecrnatives would better sdvancs the State's
objesctive of racogniszing minority voting strength, vithout this
potential adverse racial ispact, ' :

In Kinge County, we obsarve that thea proposed Senats districts
are also noncompact and have the effect of fragssnting axisting
ainority populaction concentrations, notably Esst New York and East
Flatbush. We have not besn providad sdequate justification for
chat result. 1If compact districts ware utiliged in the substsntial
minority population concentrations ia centrsl snd northern Kings
County {1.,e.,, districts which run on sn east-west axis), it would
appear that the mipority community thare would hava & ressonable
opporcunity to elect senatoriasl candidsetes of their chofce 1in four
districts which reflect the votiog streangth of the existing Hliepanics
snd black populations more accurastely than dces the proposed plan.

In view of all of thess circuastances, we are unabla to conclude
that the Stats has sacisfied its burden of showing that ths propossd
Congressional, Stats Senats sud Assembly reaspportionsent plasa, as
drawn, in Bronx, Xiags and New York Countiass do not have tha purposs
oc affect of denying or abridging the right to vots on account of
race, color or membership 1o a langusge winority group. Accordiogly,
1 must, on bahslf of tha Attorney General, intarposs objections to
the reapporticaments of the United Sctstes Congress, the New York
Banate snd Assemdly ioscfar as Broanx, Kings snd New York Couaties
are concaraed,

Of course, as pravided by Becton 5 of tha Voting Rights act, you
have tha right to sesk a daclaratory judgment from the United States
District Court for the District of Columbia that thess thanges have
neither the ths purpoas mor will have ths effect of denyiug or
abridging tha right to vote oca account of rage, calor or meabsrship
in a langugage minority group. 1Io addition, the Procedures for the
Administration of Saction 5 (28 C.P.R. $31.44) permit you to request
the Attornsy Genarsl to reconsider the objsctiona., However, until
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the objections are withdrawa or s judgment from tha District of
Columbia Court is obtainsd, the sffect of the objsctions by the
Attorney Genseral is to make the respportionments of United Staces
Congressional, New York State Asasably asnd Senatse districts

, + 18gally unenforcaable.

Ve are, howvsvar, mindful of ths election calendar for the
Stats of Haw York, sad fully appreciate the desire of the Legisla~
turs £a resolve this metter sxpsditiously. 4ccordingly, this
office ntands ready to devots the time and rseources pecessary to
sseist the Leglalaturs in any efforc Lt undertakes to meat the
conceras axpresssd in this lectsr. 3ince litigation concerniag
the reapportionment of Uniced Ststes Congrsssional, Stats Seanats
and Assenbly districts in the State of Naw York is now pending
(Flateau v. Anderson, 82 Civ. 0876 (VLB) (5.D. N.Y,)}, I am

taking tha liberty of providing a copy of this latter to the
Court,

Siocaraly,
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the Supplemental Brief of
the United States as Amicus Curiae was served upon each of the
following by prepaid Federal Express on this 5th day of February,
2002.

John P. Guhin

Deputy Attorney General

500 East Capitol Avenue

Pierre, South Dakota 57501-5070

Bryan Sells, Esg.

American Civil Liberties Union
Foundation, Inc.

2725 Harris Tower

233 Peachtree Street

Atlanta, Georgia 30303

Patrick Duffy, Esqg.
604 Mt. Rushmore Road
Rapid City, South Dakota 57790-8027




