
Case 3:01-cv-03032-KES   Document 38   Filed 02/06/02   Page 1 of 11 PageID #: 187

DISTRICT OF SOUTH DAKOTA 

P1r:en· 
F[B . 

~ '5 ?002 
IN THE UNITED STATES DISTRICT COURT 

ALFRED BONE SHIR.T, et al., ~~ 
Civil Action N~ 

Plaintiffs, 01-3032 

v. 

JOYCE HAZELTINE, et al., 

Defendants. 

SUPPLEMENTAL BRIEF OF THE UNITED STATES 
AS AMICUS CURIAE 

The United States, as amicus curiae, respectfully submits 

this supplemental brief to address two issues raised by the 

parties and addressed by the Court during the January 29, 2002 

hearing on plaintiffs' motion for a preliminary injunction: 

(1) whether the Court should consider the potential for 

discrimination of the redistricting plan before the Court; and 

(2) the appropriate scope of the Court's remedy. 

I. Redistricting Plans, Regardless of the Extent of Boundary 
Changes Effected. Require Preclearance, and This Court 
Should Not Make an Independent Inquiry into Their Potential 
for Discrimination 

An issue arose during the hearing regarding the extent to 

which the Court should consider the "potential for 

discrimination" of the plan before the Court in the context of 
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whether a plan with minimal or no boundary changes requires 

preclearance. 1 

This is not an issue of first impression, and several 

courts have indicated that a proceeding of this kind does not 

call for an inquiry into whether a change of the type presented 

has the potential for discrimination. Georgia v. United States, 

411 U.S. 526 (1973); Boxx v. Bennett, 50 F. Supp.2d 1219, 1225-26 

(M.D. Ala. 1999); id. at 1230 (Thompson, J., concurring) ("The 

potential-for-discrimination issue thus arose not as an 

additional prerequisite to coverage under § 5 but rather as a way 

to identify changes which, thow3h not clearly implicating voting 

on their face, are nonetheless changes 'with respect to voting' 

subject to § 5."). Redistricting plans, regardless of the scope 

and extent of changes they involve, have been determined to have 

the potential for discrimination and to require preclearance. 

Georgia v. United States, supra; Texas v. United States, 785 F. 

Supp. 201 (D.D.C. 1992). 

Moreover, even redistricting plans that include no boundary 

changes have the potential for discrimination within the meaning 

As an initial matter, the State appeared to suggest for the 
first time at the hearing that the plan before the Court does not 
effect a change in the covered counties because the only change 
to District 27 is in the Bennett County portion of the district. 
It is clear, however, that the voting strength of voters in any 
part of an election district can be affected by a change in the 
boundary of the district, regardless of where in the district the 
change takes place. 
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of Section 5, and therefore require preclearance. In determining 

whether a plan is retrogressive, the Attorney General, or the 

District Court for the District of Columbia, may look not just to 

the present effects of a redistricting plan, but also to its 

future effects. Reno v. Bossier Parish Sch. Bd., 528 U.S. 320, 

340 (2000). The existence of a retrogressive purpose or future 

retrogressive effect of a redistricting plan is discernible only 

by examining the context in which the plan was adopted. Changing 

demographics and demonstrable trends relating to shifts in 

populations may indicate that the future effects of a plan 

identical to the one it replaces are retrogressive. 

The question whether the plan adopted by South Dakota has 

the purpose or effect of retrogressing in the future is, of 

course, not before this Court. United States v. Board of Sup' rs 

of Warren County, 429 U.S. 642 (1977). 

II. The Court's Remedy Must be of Sufficient Force to Ensure the 
State's Compliance with the Preclearance Requirements of 
Section 5 

The scope of this Court's remedy should be sufficient to 

ensure the State's prompt compliance with Section 5's 

preclearance requirements. Lopez v. Monterey County, 519 U.S. 9, 

24 (1996). If the Court enjoins implementation only of District 

27, the State would have little motivation to seek preclearance. 

Instead, the State might seek to utilize old District 27, and 

implement the 2001 redistricting plan in the remainder of the 
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state. That would leave the very voters protected by Section 5 

with no remedy. Defendants cannot be permitted to evade Section 

S's requirements with such ease. NAACP v. Hampton County 

Election Comm'n, 470 U.S. 166, 178 (1985). 

Moreover, as has been represented to the Court, if the State 

were ordered to seek preclearance and were to submit its plan for 

administrative review, the Attorney General will make every 

effort to expedite review of the State's plan. Because the 

review is limited to the impact of the plan on the voters in 

Shannon and Todd Counties, it would not be unusual for such a 

review to be concluded well in advance of the 60-day statutory 

deadline. 

Finally, questions were raised during the hearing regarding 

the effect of an objection interposed by the Attorney General to 

a statewide redistricting plan in a partially-covered state. If 

the Attorney General determines that, as to certain districts, a 

state had not met the burden placed on it by Section 5, he will 

interpose an objection to the legislative act effectuating the 

redistricting. The effect of such an objection is to render the 

entire plan unenforceable. See, e.g., Determination Letter 

(dated June 22, 1982), Attached as Exhibit A, (objecting to 

statewide redistricting plans adopted by the partially-covered 

State of New York). When the Attorney General objects to a 

redistricting plan, he alerts the jurisdiction as to which 
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districts formed the basis for the objection and explains the 

nature of his concerns with respect to those districts. This is 

the practice in fully-covered states, as well as in partially-

covered states. Until these problems are cured, and the state 

act is precleared, the act, and the redistricting plan it 

comprises, remain legally unenforceable. 

MICHELLE TAPKEN 
United States Attorney 

Respectfully submitted, 

RALPH F. BOYD, JR. 
Assista Attorney General 

JOSEPH D. RICH 
ROBERT S. BERMAN 
GAYE L. TENOSO 
R. TAMAR HAGLER 
Attorneys, Voting Section 
Civil Rights Division 
Department of Justice 
Room 7254 - NWB 
950 Pennsylvania 
Washington, D.C. 
(202) 616-5617 
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tboaaa r. Zolaaai, laq·. 
Spacial Couaaal 
Stat• loard of llactloaa 
99 Waabiaatoa 4vaoua 
Albaay, law lork 12210 

Dear Mr. Zolaaai1 

us.~otJ....a 

Civil Rijhls Oivi$ion 

IMNo\ ....... o.c. lOJJO 

June 22, 1982 

Tbla la la rafaraaca to Chaptara 111, 112, 113, 114, 115, 
130, 323 aDd 324 of tba Lav• of 1982 of th• Stat• of Maw tack, 
vblcb provide for tba raapportlooaaat of Uutcad ltataa 
Couaraaaioual, law York Scat• Saoatarlal aud &aaaablJ Diatricta, 
aubaittad to th• &ttoraar Caaaral purauaDt to Sactioa 5 of cha 
Votta& Ri&bta &ct of 1965, •• •••Ddad, 42 U,S.C, IL973c, 

Th• aubalaaioo of Chapter• 111 tbrou1b 115 vaa ialtlatad 
OD May 20, 1982. AdditioDal ioforaacloo coacarnlDI th• ••••ably 
raapporctoaaaac, •• wall aa otbar partiaaac iaforaatloa, vaa 
racalvad OD KaJ 26, 1912. Tba aupport1a& daao1rapblc data aad 
radlatricti•& ••P• for tba Coaaraaatoaal aa4 Saaata plaDa vara 
racaivad OD M•J 27 aad Juaa 3, 1982 ra1pactlvaly. Cbapt1r 130, 
partalataa to tba Saaata radiatrlctiD& outaida tba thr•• couati•• 
covered by tb9 1pacial provl1ioD• of tba VotiDI a11hta &cc, 
vaa racalvad oa Juaa l, 1982, Cbaptara 323 aDd 324 vbicb 
•••Dd tba CoD1raa1ioDal, Saaata and &1aaably raapportioaaaat 
pl101 vara received oo JuDa lJ, 1982, At your raqua1t, tbi1 
•ubal11ioa baa baa• &ivaa aapadltad coaaidaratloa, 

Wa bava glvaD caraful caD1idaratioD co tba aatarlala you 
bava •ubaltta4, •• wall •• coaaaata aad ialoraatioD provt4•4 by 
a auabar of otbar lntaraatad partlaa, aad the ralavaat daclaioDa 
of th• federal courca. Under S•ctloa S, tba aub•lttla1 authorit7 
au1t abov that • votia1 chaa1• 4oa• aot bava a 41acrlalaacory 
purpoaa •ad would aot •1aad to a retro1raaaioD la th• poeitioD 
of racial alnoritl•• witk raapact to their affactiwa oaarci•• 
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Exhibit A 

.,, .~~ 1: 
•,., I .. 

.. 

,. 

~· .. 
~ .. ! 

• . .. 
• I 

" 

t 
~ 
~. 
~ : 
~ 
~= ·' ;. 

i 

!' 

~·· 

·"l. 

'. 
I· 
~ -. 

i 



Case 3:01-cv-03032-KES   Document 38   Filed 02/06/02   Page 7 of 11 PageID #: 193

• • 

- 2 -

of tba electoral francbiaa.• Bear v, United Stat••• 42S U.S. 130, 141 
(l!H6); ••• alao, City of 11chi0iii v. Unltai ·s.:·., •• , 422 u.s. 358 
(1975), fb1 application of tbaae principle• 1• con11darad 11paratel1 
tor 11cb of th• propoa14 raapportiooaaot plao1, 

fba Coa1raaaioo1l ~l•n 

Ia coa1ld1ria1 th• Con1re11loa•l raapportlon•ant pl1n, w1 aota 
that tba propo11d Coa1r111Soa11 Dlatrlct 11 i1 drawn in a ••and1rin1 
106 coovolatad faahloa •. Altbou1b w1 uad1r1t1od that tba dlatrlct 
••• d1v1lop1d lo raco1nltloo of th• 1rovla1 Hl1p1nlc population lo 
law York City, th• creation of 1 dl1trict out of thr11 11par1t1, 
aoa-coapact and, bJ aoaa 1c1od1rd1, ooa•contl1uou1 araa1 r1pra11ata 
1 aarkad d1p1rtur1 froa coaaoaly 1cc1pt1d d11trictta1 crit1rt1 1 111 
Connor v. r1ach, 431 U.S. 407, 413 (1977), 1ad 11, In our vlav, vlol1-
tlv1 of th• 1caadard1 1ov1rala1 appllcatlon of the Votto1 a11hc1 Act. 
Kor1ov1r, tb1 astraordlnary 1ffort in tbl1 ia1taac1 to 1obaac1 tba 
votiaa 1tr101ch of cha Bl1p1nlc popul1tlon wa• ••d• at th• 1ap1011 of 
bl1ck p1r1oa1 llvlna la Kin&• County, vbo11 vocta1 1tr101tb ha1 b11a 1 

•• a coa11qu1aca, diluted. 

la tbl1 coaa1ctloa, th1 cr11tloa of Dl1trlct 11 r1qulr14 a 
radical r1co1fl1ur1tloa of 4l1trlct1 la aorth1ra and c1atr1l Ila&• 
County, 111dta1 to 10 ~v1rcooc1atr1tloa of black populatloa lo 
D11trict 12 aa4 what 1pp1ar1 to ba 1 a11dl111 fr•1••ntatloa of black 
coaaualtl11 la dr1wta1 the 11n•• for Dl•trlct 10, Altaroatlv• plaa1 
that w1r1 b1fora the L11l•l•tur• prov14ad • r1dl1trlctln1 for th••• 
•re•• that vould h••• f1lrly reflected tb• vot1oa 1trao1th of 
H11paa1c aad black ra1141at1 vlthout r11ortia1 to • coafiauratloa 
da1l1aad to •1slala1 th• 1l1ccoral po1itloa of either oaa. Indeed, 
our aa1lJ1l1 of ract1l aod atbalc coacaotratloo1 la ~1011 Couac1-­
a1pactally la ll&ht of th• 1ltaraatlv• r1dl1trlctla1 plaa1 offered, 
ia~ludla& oaa adoptad ~y th1 N1w York S1a1ca--1u11••t• th•t two 
••jorltf black d11trlct1 wttbla ~1011 CouotJ would hav• b••• craat•d 
by a lo&ic1l coafl1uracloa, 001 vblch would aor• aaarly proyide •tatr 
r1pr111atatloa to the •••b•r• of tho•• raci1l 1roup1 vho 1ra •uff1-
c11atlJ aua•roaa aad who•• r111daat11l pattara1 afford tba opportualtf 
of cr•atta1 dlacrtcc1 la which th•J will be io the a1jortc1.• Ualtad 
Jaw11h Or.aalaatloaa •· ~araz, 430 u.s. 144, 161 (1977); ••• al10, cooaor •· ;loch, 1upra, 4 1 u.1. at 421 (coacurr101 oplotoo of Ju1clc• 
I la cir.au a). · • · 

&ccordlo&lJ, we •u•t coaclud• that the Stat• ha1 failed co daaoa-
1trate that th• ht1blJ irr11ul1r 1hapa of propo••d Coo1r••aloaal 
Diatrlct 11 vO:uld aot have the 1Uact of advcaalJ i•p•ctloa th• 
votla1 riabt• of • protected aiaorltJ. 
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~~· ~·•••bly Plan 

Overall, the propo••d A••••bly raapportiooaant plan for tba 
cbr•• covered couati•• will re1ult ta a clear racroar•••loa of 
alooritJ votia& atr••ath v1th1a the •••ala~ of leer y, United 8tat1a, 
1upra, Our aoal11t1 1adtcat11 thet epproziaataly 43 parcaat of the 
currant A11eablJ 1eat1 lo th• three. covar1d couatle1 bev• coabtaed 

• • a1ooritJ (i.e., black aad Bl1paolc) populaclo1u lo asc••• of 6! per­
c1ac, Under tha propoaad plan, only about l6 parcaat of the A•••ably 
••aca •ill bava coabiaad a1aor1ty popul1tioo1 of 65 percent or areater 
evea thou1h th• parc1at•I• of th• affected a1aor1ti•• baa lacreaeed 
lo th• peat tao year•, We find that tbl• ratroaraaa1oa re1ult1 
pr1aar11y froa radl1trlct1a1 cr1t•r1• u1ad by the Wev. Tork L•1i1latura, 
aaaaly that alaority d11trlct• contain alaorltJ coaceatratioa1 which 
ara calculated to 101ur• 1l1ctabllity by lncludio1 oo l••• than 80 
p1rcaat alaorlty popul1tlnn. Such aa 1ppro1ch, vblch uaa1ca11arlly 
pack• lar11 auab1r1 of •1aorlt111 loto a 11011• dl1trlct, ••••• aore 
1tteatlv• to tba ra-alactloa of 1ncuab1at1 thao co the d1velop••nt of 
a plan that fairly reflact1 alnority votlaa 1trao1th •• it asiat1, 
Wa tbarafore raJ1ct th• L111•lature'• 10 parcaat 1teadard •• oaa aot 
paraittad by tbe ¥otia1 •11bt1 Act. 

We would furthar oota that the State A1aaably diatrict• ia lroax 
Couaty appear aot to b• dravo in •ccordanca with etaadard r•apportioa­
••ot criteria <••I•• co•pacto•1•, coat11uity aad aoadllutio• of 
aiooritJ votiaa 1tr•a1ch). for ••••pla, • •l&alficaat ataority popu• 
latipa coacaatratad la th• Wlllia•abrld1a-Wakaf teld ar•• of aorthara 
lroas Couat1 la dtv141d, thua a1n1•1•1n1 tile vot1na 1tr•o1th of that 
coaaualty aad fruacratia1 th• po••lbla cr1atioa of aa a441rtoaal •laor­
lty •••••lily 41•trict io chat araa. llora.ovar, th• dl•trlct• lavolvad, 
Aa1aabl7 Dlatrlcta 19 aa4 12, are dravo la a •oat lrr11ular coaft1ur•­
tloa, Vblcll bee aot baaa eatlafactorlly 1aplataad by tha ltata. 

Ua have elao dacactad 01adle11 fra1 .. otatloo of other pr1doal­
aaatly Hi•paaic populactoa coac1otratloaa, (I.a., Uotvarelty laiallta, 
Unloa tort aad th• 1outharaao1t tip of Iron& Couaty a1caaaltatad by 
tba craacioa of Dlatrlct 70 •• 10 lacarcouac7 d11trlct), which ••Y 
hava reaulta4 la tba lo•• of a 1acoad aiaorlty 41atrlct la lroax 
County. liallarly, cbara would appear to be a auff lciaot Biepaaic 
popul&Cloa la aortbara ~la1• Couac7 to afford tb• opport~alty of 
cr1ati•1 two aiaorltJ d11trlct1 1• that araa la wblcb llepaaica 

~· ~ .. 
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~; 

would hava • 1ubateatial iaflueaca, ta1t1•d of 41eparatn1 tho•• ' 
coacaatracloaa taco four dl•tr1ct1 (D11trlcce 40, SO, 54 aa4 5S). ~. 
Our aoaly•ie, tharafora, do11 a~t b1ar out th• Sc1ce•a clal• that 
d•partura1 fro• the aoraal raapportlona1nc crit1rla of co•p•cta••• 
and conti&ulty la d•veloptn1 tha •••••lily r1apportloo•••t plao war• 
••••atial to pra1erva aiaority vnttn1 1tranltb• •or ara ve perauada4 
that any coapall1n& •••d aslat1 to creata 1nt•rcouaty Dl1trlct1 62 ·~ 
aad 70. Inda•d, our analy111 indlcat•• that by croaa101 county 11•••, 
tha aioorlty populectoa la chat ara• va1 advar••lJ affactad aa4 would 
have b•aa llattar ••rvad lf cha count&•• had r••alaad 1atact. 
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Tb• Seaat• Plaa 

Tb• propo••• laaata Plea la •i•il•rly cbaracterlaa4 b1 1rraaular• 
11 4rava dl•trlct1 tb1t appear to be propallad b7 lacu•b•ac1 conceraa 
at tbe ••P•••• ot effective •loorlt1 repreaeatatloa aad other reap­
portloa•ent crll:.•rla. Tb• coot11uratloa of Senata Dlatricta 30, 31 

,aad 32 la lro•a Couot1 l• particularly off•a•lve and aeedle1•lJ 
tr•&••ata •laorltJ coaceotratloo• tbat would oot bava been ••paratad 
uo4er aor••l reepportloo••nt crltari• of co•pactn••• 1ad contlsultJ• 
Di•trlct 32, for aaaapl1, b•• • total of 174 1ldaa, ••• Co•lllloa •· 
L11htfoot, 364 u.a. 339, 340 (19S9). lo li1bt of th• aubataotial 
potaotlal for coofueloa of •ioorlty voter1 and caodid•t•• ln tba 
a11ctoral proce•• vbich vlll likely reault fro• th• reclallJ 1err1-
aaodered diatrict coaflauratloaa, •• are perauaded tbat uae of •ore 
co•pact, fairly drawo alteroetlv•• would better advaace tbe Stata'a 
objactive of r1co1ol1io1 •ioorltJ votla& atreaatb, without tble 
poteotial adver•• racial l•p•ct. · 

In ~in&• CouatJ, v1 ob1arve tbat tb1 propoaad Senate dl1trict1 
are alao ooacoapact aod bav• tba ef fact of fra1••Dtio1 ealatia1 
•ioortt1 population coacaatratioaa, notably laat Mav York aad laac 
flatbu1b. Wa bava aot bean provided adequate ju1tlf lcatloa for 
tbac ra•ulc. 11 co•pact 411tricta were utilised la tbe •ub•taatial 
•laoritJ populatloa coacaatratloa1 la central aa4 oortbero ~1111• 
Couocr (l.a., dl•tr1cta wblcb ruD OD•• •••t·v••t aal1), lt would 
•PP•ar tbat tbe •iaorltJ co••unltY tb•r• would b••• • raaaoaable 
oppoituoltJ to elect aaaatorial caod1dat•• of cbelr choice la four 
dlacrlcta wbicb refl•ct tbe votlaa atreaacb of Cb• ealatla1 Biapaalc• 
•ad black populac1oaa •ore accur•t•lJ tbaa doe• tbe propoaa4 plaa. 

lo •1•• ol all of th••• clrcu•ataoc••• ve are uoabl• ta co•clude 
tbac tba State haa aati•fi•d it• \urdea of abowla1 that tbe propoaad 
Cooar•••ioaal, lcata Seaata aad •••••bl1.r••ppor~laa•aat pl•••••• 
drawa, la lroaa, Kiaa• aod ••• York Couati•• do aot bav• cha purpo•• 
or •ffact of dea7ia1 or abrldslaa tb• rl&bt to vote oa accouat of 
race, color or .. aberablp la a laoau•&• •laorltJ 1roup. AccordloslJ, 
1 •uat, oa babalf of tba Attora•J Ceaaral, lntarpoae objacttoo• co 
cba raapportioaaaata of Cbe Uaited Stat•• Coa1r•••• cba ••• York 
ltaaca aod •••••blJ 1aaofar •• lroaa, Klas• aad Maw tork Couatl•• 
are coaceraed~ 

Of courae, •• provid•d by lactoa 5 of tba Votia1 Rl&hta Act, rou 
bav1 tbe rlabt to •••k • d•clarator1 Juda .. at lroa tbe Ualt•d lt1t•• 
Diatrlct Court for tba Dlatr1ct of Colu•bla tbat th••• cbaa1•• bave 
aaitb•r tbe tb• purpo•• •or •111 b••• tb• effect of dea7la1 or 
abrld1ia1 tb• rlsbt to wot• oa accouoc of ra;•, color or •••berablp 
la a laa1u1•1• •iaorltJ sroup. la addition, tbe frocedurea for the 
Ad•laiatratloa of Section 5 (28 c.r.1. 151.44) par•lt 1ou to raqu••t 
the &ttor••J C•a•ral to recoaaidar tb• obJ•ctioa1. Bove•er, uatil 
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the objection• ere vithdravn or • Jud1 .. nt fro• the Dietrlct of 
Coluabta Court 1• obtained, tb• effect of tbe objactlone bJ tbe 
&ttorneJ General ia to •aka tb• raapportlon•enta of United Stat•• 
Coo1re11ion1l, ••v York Stet• &a•a•blJ 1nd len1t• dlatrlct1 

.1111117 uoeoforcaabla. 

Ve are, bovewar, alodful of the electloo calend1r for the 
ltace of ••v York, aad full7 epprecl1te tbe deelr• of tb• Le1lala• 
ture to re1olv• tb11 aatter expe41t1oue17, &ccordtn111, tbla 
offlca 1taod1 re1dy to davota th• ti•• and re1ourcea o•c•e1ar7 to 
11111c tba Leslalatura to 1n1 effort it uadart1k•• to •••t tbe 
coocern1 axpra1a1d in tbl1 letter. Since lltt1ation coocarntn1 
cb• raapportlonaeoc of United lt1t•a Consr••aional, State Sanete 
aad Aa••ablJ 411trlcta lo tbe State of Nev York 1• now pendln1 
(Plateau•• Andar100, 12 Clv. 0876 (V~I) (S,D, •.Y.)), I aa 
takto1 tb1 libert7 of pro•1d1na a cop1 of tb11 latter to tbe 
Court. 
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CERTIFICATE OF SERVICE 

I hereby certify that a copy of the Supplemental Brief of 
the United States as Amicus Curiae was served upon each of the 
following by prepaid Federal Express on this 5th day of February, 
2002. 

John P. Guhin 
Deputy Attorney General 
500 East Capitol Avenue 
Pierre, South Dakota 57501-5070 

Bryan Sells, Esq. 
American Civil Liberties Union 

Foundation, Inc. 
2725 Harris Tower 
233 Peachtree Street 
Atlanta, Georgia 30303 

Patrick Duffy, Esq. 
604 Mt. Rushmore Road 
Rapid City, South Dakota 57790-8027 


