
 

 

IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

GALVESTON DIVISION 
 
TERRY PETTEWAY, et al.,    § 
       §  Civil Action No. 3:11-cv-511 

Plaintiffs,     §  Three Judge Court 
v.       §  (EMG, KMH, MH) 
       § 
GALVESTON COUNTY, TEXAS; and  § 
MARK HENRY, in his capacity as    § 
Galveston County Judge,    § 
       § 

Defendants.     § 
____________________________________ § 
 

UNITED STATES’ STATEMENT OF INTEREST  
 
 The United States files this Statement of Interest pursuant to 28 U.S.C. § 517, which 

authorizes the Attorney General to attend to the interests of the United States in any pending suit.  

  Section 5 of the Voting Rights Act precludes covered jurisdictions from implementing 

voting changes without receiving either administrative preclearance from the Attorney General 

or judicial preclearance from the District Court for the District of Columbia for those changes.  

42 U.S.C. § 1973c.  Section 5 requires covered jurisdictions to show that any new change in 

voting practices or procedures “neither has the purpose nor will have the effect of denying or 

abridging the right to vote on account of” race, color or language minority status.  42 U.S.C. § 

1973c(a).  The State of Texas and all of its governmental units, including Galveston County, is 

subject to the requirements of Section 5 for all voting changes enacted or sought to be 

administered after November 1, 1972.  28 C.F.R. Part 51 App.  The Attorney General has 

primary responsibility for enforcing and administering Section 5.  42 U.S.C. §§ 1973c(a), 

1973j(d). 
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 The Voting Rights Act sets forth a unique statutory scheme for resolving issues which 

arise under the preclearance provisions of Section 5.  The Act provides for a division of 

jurisdiction between “‘substantive discrimination’ questions” and “‘coverage’ questions.’” Allen 

v. State Bd. of Elections, 393 U.S. 544, 560 (1969).  “Congress expressly reserved for 

consideration by the District Court for the District of Columbia or the Attorney General . . . the 

determination whether a covered change does or does not have the purpose or effect ‘of denying 

or abridging the right to vote on account of race or color.’” Perkins v. Matthews, 400 U.S. 379, 

385 (1971). Thus, the Attorney General and the D.C. District Court have “exclusive authority,” 

Lopez v. Monterey County, 519 U.S. 9, 23 (1996), to make the substantive preclearance 

determination of “whether a proposed change actually discriminates on account of race,” United 

States v. Bd. of Supervisors of Warren County, 429 U.S. 642, 645 (1977) - a determination which 

is “foreclosed” to any other court.  Perkins, 400 U.S. at 385.  Pursuant to Sections 5 and 14(b) of 

the Act, 42 U.S.C. §§ 1973c, 1973l(b), covered jurisdictions seeking preclearance of a new 

voting change have a choice of filing a declaratory judgment action in the D.C. District Court, or 

making an administrative submission to the Attorney General, who has 60 days to act on a 

completed submission. Morris v. Gressette, 432 U.S. 491, 501-02, 504 n.19, 505 n.21 (1977).  

Where a covered jurisdiction obtains a preclearance determination from the Attorney General 

under Section 5, no party may seek judicial review of that determination.  Id. at 507 n.24. 

By contrast, local federal district courts convened in jurisdictions covered by Section 5 

may consider only “coverage” questions – “whether a particular state enactment is subject to the 

provisions of the Voting Rights Act, and therefore must be submitted for approval before 

enforcement.” Allen, 393 U.S. at 559-60.  Pursuant to Sections 12(d) & (f) of the Act, 42 U.S.C. 

§§ 1973j(d) & (f), the United States and/or private plaintiffs can bring such coverage actions to 
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enjoin enforcement of unprecleared changes.  In such lawsuits, a federal district court sitting in a 

covered jurisdiction, “may determine only whether § 5 covers a contested change, whether § 5’s 

approval requirements were satisfied, and if the requirements were not satisfied, what temporary 

remedy, if any, is appropriate” until the change is precleared or abandoned.  Lopez, 519 U.S. at 

23-24.  

 The United States has a strong interest in ensuring Section 5 is uniformly interpreted and 

applied.  It has a particular interest in the voting changes at issue in this case.  Galveston County 

submitted its 2011 commissioners court redistricting plan, its 2011 justice of the peace and 

constable redistricting plan, and its proposals to reduce the numbers of justices of the peace and 

constables to the Attorney General for administrative review under Section 5.  On March 5, 

2012, the Attorney General interposed objections under Section 5 to all three of these voting 

changes.  See Letter from Thomas E. Perez to James E. Trainor III, March 5, 2012 (Attachment 

1).  The Attorney General is also the statutory defendant in an action brought by Galveston 

County in the United States District Court for the District of Columbia in which the County is 

seeking judicial preclearance solely for the 2011 commissioners court redistricting plan (but not 

for the reduction in the number of the justices of the peace and constables or the 2011 

redistricting plan for those officials).  Galveston County v. United States, No. 1:11-cv-01837 

(D.D.C.).  Galveston County’s case in the D.C. District Court is presently on hold pending 

discussions between the County and the Department of Justice. 

 Because the Attorney General has interposed an objection to the three submitted voting 

changes (the 2011 commissioners court redistricting plan, its 2011 justice of the peace and 

constable redistricting plan, and its proposals to reduce the numbers of justices of the peace and 

constables) and because Galveston County has not obtained a declaratory judgment from the 
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D.C. District Court that these voting changes comply with Section 5, the county is prohibited 

from implementing these voting changes.  Clark v. Roemer, 500 U.S. 646, 652 (1991) (“The 

failure to obtain either judicial or administrative preclearance ‘renders the change 

unenforceable.’” (quoting Hathorn v.  Lovorn, 457 U.S. 255, 269 (1982))). 

 The United States submits this brief for the limited purpose of advising the Court of the 

United States’ views with respect to Section 5 of the Voting Rights Act on the redistricting plan 

for the commissioners court, the redistricting plan for the justices of the peace and constables, 

and the county’s proposals to reduce the numbers of justices of the peace and constables.1 

COMMISSIONERS COURT PLAN 

 By virtue of the March 5 objection interposed by the Department of Justice, Section 5 

precludes Galveston County from implementing its 2011 redistricting plan for the commissioners 

court, and the injunction entered by this Court against implementation of this plan under Section 

5 is appropriate.  On March 22, 2012, the Galveston County Commissioners Court formally 

adopted a new 2012 redistricting plan for the four districts used to elect its commissioners. The 

County thereafter made a submission of that 2012 redistricting plan for administrative review to 

the Department of Justice pursuant to Section 5.  The Department of Justice has undertaken an 

expedited review of that new 2012 plan, and today the Department has advised the County that 

no objection would be interposed to that new 2012 commissioners court redistricting plan under 

Section 5.  See Letter from T. Christian Herren Jr, to James E. Trainor III, March 23, 2012 

(Attachment 2).  Accordingly, Section 5 presents no barrier to implementation of this new March 

                                                            
1   This Statement does not address the Plaintiffs’ constitutional and Section 2 challenges to any of the 

County’s voting changes. 
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22 redistricting plan for the commissioners court in the upcoming May 29 primary and 

November 6 general election.    

JUSTICE OF THE PEACE AND CONSTABLES PLAN 

With respect to the proposed justice of the peace and constable redistricting plans and the 

proposal to reduce the numbers of those officials, the Attorney General objected to those plans as 

violative of Section 5.  The Attorney General’s objection renders those changes unenforceable 

under Section 5.  Unless and until a jurisdiction obtains the requisite Section 5 determination for 

a voting change from the Attorney General or the D.C. District Court, it may not use that change 

to conduct an election.  42 U.S.C. § 1973c(a); see Roemer, 500 U.S. 646, at 653 (absent a 

determination that the submitted changes comply with Section 5, “§ 5 plaintiffs are entitled to an 

injunction prohibiting the [jurisdiction] from implementing the changes” (citing Allen, 393 U.S. 

at 572).  This Court’s injunction against implementation of the objected-to voting changes 

involving the justices of the peace and constables is proper, and should remain unless and until 

Section 5 preclearance is obtained.   

The county must use the benchmark practice—i.e., the practice most recently precleared 

under Section 5—that governs the number of justices of the peace and constables and the 

districting plan under which they are elected, unless and until such time as the county can 

establish that any new changes in these practices do not violate Section 5.  See Riley v. Kennedy, 

553 U.S. 406 (2008).  On February 5, 2002, the Department precleared the benchmark plan for 

the number of justices of the peace and constables and the districting plan.  Continuing to use 

that benchmark practice would not violate Section 5.  See Letter from Joseph D. Rich to Sydney 

W. Falk Jr, February 5, 2002 (Attachment 3).  In this case, we understand that the Petteway 
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plaintiffs and Galveston County agree that this year’s elections for the justices of the peace and 

constables should be conducted under the benchmark practices precleared in 2002. 

 

 

Date:  March 23, 2012 

       Respectfully submitted, 
 
KENNETH MAGIDSON    THOMAS E. PEREZ 
United States Attorney    Assistant Attorney General 
Southern District of Texas    Civil Rights Division 
 
KEITH EDWARD WYATT     /s/ Justin Weinstein-Tull 
Assistant United States Attorney    T. CHRISTIAN HERREN, JR. 
Southern District of Texas     MEREDITH BELL-PLATTS 
Federal Bar No. 3480      RISA BERKOWER 
       JUSTIN WEINSTEIN-TULL   
       Voting Section 
       Civil Rights Division 
       U.S. Department of Justice 
       Room 7254-NWB 
       950 Pennsylvania Avenue, N.W. 
       Washington, D.C. 20530 
       Telephone:  (202) 353-0319 
       Facsimile:  (202) 307-3961 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on March 23, 2012, a true and correct copy of the foregoing was 

served via the Court’s ECF system, to the following counsel of record: 

Jose Garza 
Law Office of Jose Garza 
7414 Robin Rest Dr. 
San Antonio, TX 78209 
210-392-2856 
 
Neil G Baron 
Attorney at Law 
914 FM 517 Rd W, Suite 242 
Dickinson, TX 77539 
281-534-2748 
 
Chad W Dunn 
Brazil & Dunn 
4201 FM 1960 W, Suite 530 
Houston, TX 77068 
281-580-6310 
 
Melissa Killen 
Kaufman and Killen Inc 
100 Houston St, Suite 1250 
San Antonio, TX 78205 
210-227-2000 
 
Counsel for Plaintiffs 
 

James Edwin Trainor, III 
Beirne, Maynard & Parsons, LLP 
401 West 15th Street, Suite 845 
Austin, TX 78701 
(512) 623-6700 
 
Joseph M. Nixon 
Beirne, Maynard & Parsons, LLP 
1300 Post Oak Blvd., Suite 2500 
Houston, TX 77056 
713-871-6809 
 
Counsel for Defendants 
 
Jeremy B DuCote 
3027 Marina Bay Dr 
Suite 204 
League City, TX 77573 
281-538-9200 
 
Counsel for Intervenors 
 
 
 
 

        /s/ Justin Weinstein-Tull  
        Justin Weinstein-Tull 
        Voting Section 
        Civil Rights Division 
        U.S. Department of Justice 

  Room 7254-NWB 
        950 Pennsylvania Avenue, N.W.  
        Washington, D.C. 20530 
        (202) 353-0319 
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U.S. Depa nt of Justice

Civil RightsRight Division

JDR CKD ALP dh 9501 nnsylvania Avenue. N. W.

DJ 166- 012 -3 washington DC 20530

2001-3 923

February 2002

Sydney W. Falk Jr. Esq.

Bickerstaff Heath Smiley
Pollan ICever McDaniel

816 CongressCongres Avenue Suite 1700

Austin TexasTexa 78701-2443

Dear Mr. Falk

ThisThi refersrefer to the 2001 redistricting plan for the

commissionerscommissioner court the reduction in the number of justicesjustice of

the peace and constablesconstable from nine to eight and two 2001

redistricting plansplan for the justice of the peace and constable

districtsdistrict for Galveston County TexasTexa submitted to the Attorney

General pursuant to Section of the Voting RightsRight Act 42 U.S.C.

1973c. We received your submission on December 2001

supplemental information was received through January 31 2002.

The Attorney General doesdoe not interpose any objection to the

specified changes. However we note that Section expressly

providesprovide that the failure of the Attorney General to object doesdoe

not bar subsequent litigation to enjoin the enforcement of the

changes. See the ProceduresProcedure for the Administration of Section

28 C.F.R. 51.41

Joseph D. Rich

Chief Voting Section
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