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EXECUTIVE
SUMMARY

Under the terms of the Consent Decree between the United
States and the City of Cleveland (the “City”) (collectively, the
“Parties”) involving the Cleveland Division of Police (“CPD,”
“CDP,” the “Division of Police,” or the “Division”), the Cleveland
Police Monitoring Team must “assess and report whether the
requirements” of the Consent Decree “have been implemented,
and whether this implementation is resulting in constitutional
and effective policing, professional treatment of individuals, and
increased community trust....”" This is the Monitoring Team’s
second summary of the City’s progress to date in complying
with the Consent Decree.”

strides have also been made in the form of new operational man-
uals for the Office of Professional Standards (“OPS”) and Police
Review Board (“PRB”) aimed at ensuring that investigations and
review of resident complaints about the police are fair, thorough,
objective, and timely.

At the same time, the City will need to meet significant challeng-
es in the coming months on a host of other areas. Although it
will likely benefit now, for the first time, from codified, express
operational rules, OPS continues to suffer from a staggering
backlog of uncompleted investigations. PRB, in turn, will need
to fairly and systematically review those cases when they are
complete even as they adjust to vastly different processes and
procedures. The City will need to craft a strategic, comprehen-
sive Equipment and Resource Plan that provides the men and
women of CPD with the basic equipment and technology neces-
sary for them to do their jobs and outlines a path to ensuring that
the Division never again lacks for resources.

Notable Areas of Progress to Date
1. Use of Force Policies

At a status conference on January 6, 2017, the Court indicated
that it would approve new use of force policies for CPD. The
completion and recent approval policies on when officers may
and may not use force on the streets of Cleveland represent a
critical milestone in the Division’s progress under the Consent
Decree and are a major step forward.

Those policies were the result and culmination of a comprehen-
sive and inclusive engagement process — one in which the com-
munity was invited to be involved in the policy revision process

both early on, to help set the agenda

The City of Cleveland has reached several and frame issues that needed to be
To date, the City of Cleveland has ~critical mielstones in the Consent Decree process addressed in new policies, and later
reached several critical milestones in  — 2¢luding new wuse of force policies, forthcoming in the process, when CPD and the

C

the Consent Decree process. Over C1isis intervention policies, and new manuals for Consent Decree Parties believed

C

the past several months, the reform complaint investigation and review.

process focused = significantly on

guidelines and “rules of the road” for police officers with respect
to use of force and interacting with individuals experiencing a
behavioral crisis. The recently approved, new use of force pol-
icies for CPD and the imminent crisis intervention policies will
help to ensure, once officers are trained and the policies become
cffective, that it can be a new day in Cleveland with respect to
force and the response of law enforcement and social providers
to individuals experiencing behavioral health crises. Significant

" Dkt. 7-1 9 350.

2 |d. % 375 (requiring semiannual reports). The Updated First-Year
Monitoring Plan, approved by the Court and the Parties, adjusted
the date of filing this report, as well as the City's next semiannual
status report, from December 2016 to January 2017. Dkt. 80-1 at
22. The Monitoring Team used one day of a deadline extension,
id. at 3, with the consent of the Parties so that the public discus-
sion period could commence on January 11, 2016.

that the revised policies were sub-
stantially far enough along to make
community feedback valuable and
necessary. This included engagement by the Community Police
Commission (“CPC”) of Cleveland residents and by the CPD of
rank-and-file officers and the police officer unions and organiza-
tions.

In making the proposed force policies public well before they
were completed, formally reviewed by the Monitor, or circulated
to the Court for approval, the Cleveland community had an op-
portunity to be more involved in the substantive drafting of use
of force policies than - at least to this Monitoring Team’s knowl-
edge — any other community has, to date, in other Consent De-
cree contexts. After a number of important changes were made
to respond to community feedback on the final proposed poli-
cies, the new-approved policies were finalized and submitted to
the Court in November 2016.

o1
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The primary, “General” use of force policy outlines, in greater
clarity than CPD’s prior policies, that officers may use force only
when it is it is (1) necessary, (2) proportional, and (3) objectively
reasonable, and that officers (4) use strategic de-escalation tac-
tics and strategies when it is safe and feasible to do so. Although
no law, court, or policy can prescribe specific rules that can apply
to every conceivable circumstance involving all possible police
encounters under any possible permutation of circumstances,
the policy contains a specific list of actions in which, “[cJonsis-
tent with the principles of necessity, proportionality, objective
reasonableness, and de-escalation, Officers shall not” engage.’
Those include, for instance, using force against subjects “who
only verbally confront officers,” applying force to those “who
are handcuffed or otherwise restrained” except in very limited
circumstances, using “neck holds,” and using “head strikes with
hard objects. Under the new policy, officers now have a duty
to intervene and “tak[e] all reasonable actions to stop any use
of force” not authorized under CPD policy and a duty to render
medical aid." A separate policy provides instructions to officers
on using intermediate weapons, sometimes called less-lethal
tools, such as the Taser and OC Spray to gain control of a subject
posing a threat without needed to use more significant or deadly
force.

2. Crisis Intervention Policies

The City of Cleveland will likely reach another critical milestone
in the coming days when new crisis intervention policies are sub-
mitted to the Court for review and approval. The development
of these new policies, processes, and approaches for officers in-
teracting with individuals experiencing behavioral health crises
(including mental health, substance abuse, or other long-term
behavioral health challenges) has been the product of superior
work and collaboration by the police, social service providers,
mental health and substance abuse professionals, advocates, and
individuals in recovery who have met and had candid discussions
on improving services for those in crisis as part of Cleveland’s
Mental Health Advisory Board (“MHRAC?” or the “Board”).

In creating new crisis intervention policies, MHRAC members
reviewed over 23 separate Crisis Intervention Policies from CIT
programs throughout the country. Members highlighted fea-
tures of each policy and then worked with CPD to select the best
clements and modify, where appropriate, these policy elements
to best suit the unique challenges and features of the Cleveland
community. As MHRAC and its policy subcommittee explored
what approaches would work best for Cleveland, a dynamic

and highly cooperative relationship

Importantly, in addition to de-es-  (ppy% proposed crisis intervention policies present emerged among advocates, healthcare
ca%atl.on being a core use of force new, comprehensive strategy for responding to professionals, and CPD.
principle, CPD now has a separate, iy dipiduals in behavioral crisis — and have been

standalone ~ De-escalation  policy. 47, product of superior work and collaboration by Consequently, CPD’s proposed crisis
The Division’s stated intent is to the p()licc with social service pl"()Z’idCl"S‘ and experts intervention policies present a new,

clarify that officers understand that from across Cleveland.
“the guidelines relative to de-esca-

lating situations in order to gain vol-

untary compliance and reduce the need to use force” apply to all
encounters, regardless of whether force is ultimately required to
resolve the situation or not.”

The approved, new use of force policies for CPD will only be-
come effective once the men and women of the Division receive
significant, substantive training on the policy’s provisions. The
Division’s upcoming, 16-hour training for all officers on the new
use of force policies will, it is hoped, serve as a strong founda-
tion for officers to learn about new obligations under the poli-
cy and practice skills related to responding to subjects and po-
tential threats in dynamic, scenario-based environments. It is
currently contemplated that use of force training may be able to
begin sometime in February 2016. Even if several weeks more
are required beyond that date to finalize training, train CPD’s
instructional staff to give the training to officers on a round-the-
clock basis, or commence the training of officers, the Monitoring
Team is satisfied that the Division is committed to completing
a high-quality training that incorporates the good practices of
peer departments and uses adult educational principles.

3Dkt 83 at 17.

41d. at 20.
5d. at 24; see also Dkt. 7-1 9 36.

comprehensive strategy for respond-

ing to individuals in behavioral crisis.

Among other key features, the policy
ensures that the Division coordinates with community resourc-
es to assist those in need. It focuses on safety for both the officer
and individual in crisis and on diverting individuals experiencing
a crisis into treatment whenever possible. It emphasizes that all
officers use de-escalation strategies with respect to individuals
in crisis and, in that way, positively reinforces CPD’s use of force
policy. It provides mechanisms to ensure that all CPD officers
have basic information about behavioral crisis but that a cadre of
specialized, highly-trained officers be available and dispatched to
incidents in which an individual experiencing a crisis is involved.

In the coming months, an introductory, eight-hour training for
all CPD officers on the new crisis intervention policy, as well
as content on mental health signs and symptoms and commu-
nication and active listening, will commence. Upcoming years
of training will focus on issues including engaging and resolving
conflict, addressing a crisis involving a loss of reality, and assist-
ing individuals at risk for suicide. This training is being devel-
oped in the context of the MHRAC by a joint task force of CPD
training instructors and subject matter experts.

CPD has taken a leadership role and remained active in every
phase of the MHRAC, and the ADAMHS Board of Cuyahoga
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County has committed significant staff support. The MHRAC’s
professionals and advocates on the Board have devoted signifi-
cant time to addressing a wide range of issues, serving without
financial compensation. MHRAC members have brought a
great deal of civic pride to an important effort for the Cleveland
community. They are forming a true community partnership in
order to meet the needs of individuals experiencing a behavior
crisis and provide CPD officers with the training, tools, resourc-
es, and support that they need to respond effectively and safely
to individuals experiencing behavioral crises.

3. OPS and PRB Manuals

Since the First Semiannual Report in June 2016, a great deal of
work has focused on the development of new operational man-
uals governing the operations of the Office of Professional Stan-
dards (“OPS”), which investigates civilian complaints about the
police, and the Police Review Board

Cases were adjudicated as “sustained” and “unfounded” with-
out specific reference to particular CPD policies. It was immedi-
ately apparent to the Monitoring Team that the Board had been
carrying out their duties absent a set of established protocols to
guide their decision making — even though the 1984 City Char-
ter amendment creating the PRB provided that the Board “shall
make rules providing for the procedure of the Board and for the
review of complaints filed with it,” to be approved by the Public
Safety Director and made effective “fifteen days after their pub-
lication in the City Record.”

Accordingly, the Monitoring Team, in concert with the Parties,
spent several months working with PRB on drafting an Opera-
tions Manual (the “PRB Manual”) to guide its deliberative pro-
cess. Designed for a broad-based constituency who may seck to
better understand how the PRB conducts business, this Manual
provides a step by step process that directs the movement of

investigative files from OPS to PRB,

(“PRB”), which reviews those inves- /1 g7¢al df’al of work hasf ?)Cllsc’d. on the dev C[(’l_” nent  how those cases are assigned for PRB
tigations and makes adjudication 0f Operational manuals governing the operations of  member review, the structure and
and discipline recommendations to the Office of Professional Standards and the Police agenda for PRB meetings, the means
the Chief about them. For reasons [evicw Board, which have never before been i by which investigations are reviewed

that are not entirely clear to the place.

Monitoring Team, neither entity -

despite their long history — had ever operated according to clear,
express, and codified operational rules or expectations.

With respect to OPS, the Parties and Monitoring Team worked
hard, prior to the Republican National Convention in Cleveland
in July 2016, to develop and finalize a Provisional Manual. The
goal, articulated in late May, was to establish a working set of
guidelines and processes to guide the reception of civilian com-
plaints in a systematic and thorough manner before the Conven-
tion was held. The Provisional Manual has been effective since
July 15, 2016.

Subsequently, a more comprehensive, permanent Operations
Manual was developed. This Manual, submitted to the Court in
November 2016, reflects the organizational mission and values of
OPS, clearly defines its organizational structure and detailed job
functions, identifies and describes with clarity those matters in
which the office has investigative authority, and provides a thor-
ough, comprehensive, and rigorous step-by-step review of how
complaints of misconduct are accepted, assessed, documented,
tracked, investigated, periodically reviewed, concluded, and ul-
timately forwarded to the Police Review Board for review and
adjudication. The OPS Manual covers a significant amount of
ground, creating clear rules of the road for OPS personnel, com-
munity members, and CPD personnel alike to understand with
respect to how matters are thoroughly and timely investigated.

The situation was much the same with the PRB. Even when PRB
has addressed cases, it was not clear precisely how the Board or
its members were making decisions — what standards it was ap-
plying, how it was considering and weighing evidence, and pre-
cisely what its various recommendations as to findings meant.

and discussed in a public forum, the

deliberative process which results in
the board’s decisions and recommendations pertaining to ecach
case presented, and a public announcement of their findings and
recommendation for further consideration and action by the
Chief of Police and Director of Public Safety.

The Monitoring Team will provide ongoing technical assistance
to both OPS and PRB as they endeavor to implement the host
of new policies, processes, and provisions required by their new
manuals.

Notable Challenges to Date
1. OPS and PRB

As of November 21, 2016, OPS had a backlog of 439 uncomplet-
ed investigations. More than four out of every five (81 percent)
of investigations of complaints received in 2016 are unresolved.
More than two out of three (68 percent) of investigations of
complaints received in 2015 are likewise unfinished. Some cas-
es still stretch from complaints made in 2014. At this point, the
Monitoring Team struggles for language sufficiently strong to
communicate how unacceptable and appalling the state of OPS
as an entity is.

Currently, the City, Monitoring Team, and OPS are engaged in
discussions regarding a plan to eliminate the backlog of unin-
vestigated, incomplete, or unresolved complaint investigations.
The Monitoring Team has asked for such a plan since at least
the Spring of 2016. It has been provided with a series of cur-
sory and highly minimalistic documents, purported to be plans
for eliminating the backlog, that did little more than summarize

6 Charter of the City of Cleveland, § 115-3.
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the nature of the problem or, in one instance, propose that OPS
climinate its backlog by summarily pushing a significant number
of incomplete cases on to CPD’s chain of command to resolve,
likely without formal discipline. Accordingly, all efforts to date
by OPS to outline mechanisms for addressing the backlog have
been patently insufficient in all respects and, in form and con-
tent, not serious proposals.

The Monitoring Team declined to

»9

will allow it to satisfy the requirements of this Agreement.
That Plan needed to outline specific strategies for ensuring ad-
equate levels of specific, core technologies;” address how the
Division will “satisfy the requirements of this Agreement,” in-
cluding the Decree’s many other substantive requirements;' and
“ensure that CDP” both “properly maintains and secks to con-
tinuously improve upon existing equipment and technology”
and “is appropriately identifying equipment needs and seeking

to utilize, as appropriate, emerging

either approve or disapprove of the The implementation of a detailed, comprehensive,  technologies.””

full OPS budget for 2017 — instead ~and sophisticated Equipment and Resource Plan

providing only short-term, provi- s a significant opportunity to ensure that the men  The City submitted its final Equip-
sional approval of the budget for the =~ and women of the Division never again lack what  ment and Resource Plan, as required

first quarter of the year.” The reason 1/2¢v need to do their jobs.

for this short-term and provisional

approval is that the OPS budget relies substantially on “com-
pensation for four temporary Investigators” who “are slated to
provide support to permanent investigators in completing those
investigations that remain open.” However, it is almost certain
to be the case that OPS will need to hire additional, full-time
investigators to ensure that its personnel have reasonable and
manageable caseloads — and that the officer can handle the typi-
cal level of civilian complaints that it receives.

Of course, for staffing issues to be definitively addressed, current
investigators will need to adopt the extensive rules, practices,
and procedures codified in the OPS Manual and to abide by those
rules for an extended period before stakeholders can fully under-
stand what an investigator’s typical workload is. Even pending
approval of the OPS Manual by the Court, the Monitoring Team
will be working closely with OPS and its personnel - providing
day-to-day technical assistance on how to transform the exten-
sive Manual from paper into practice.

Similarly, the previous lack of clear processes and procedures
has allowed PRB to also fall behind on the timely review and
deliberation of cases - failing in its core duty and service to the
City of Cleveland. Although there is, of course, no question that
the backlog of uncompleted cases in OPS has a direct correlation
to the Board’s ability to promptly receive and adjudicated cases,
as PRB cannot conduct a timely review if OPS has not provided
them with a timely investigation, PRB will need to remedy sig-
nificant deficiencies going forward to adhere to the Manual and
comply with the Consent Decree. In the past, the process that
PRB had used to deliberate on cases previously was improvisa-
tional at best, unfair at worst, and in need of substantial rigor and
precision, regardless.

2. Equipment, Technology, and Resources
The Consent Decree and First-Year Monitoring Plan required

that the City “develop an effective, comprehensive Equipment
and Resource Plan that is consistent with its mission and that

7 Dkt. 87 at 2-3.
8 Id. at 2.

by the First-Year Monitoring Plan, on

November 25,2016." After closely re-
viewing the submitted Plan, the Monitoring Team, in turn, filed
amotion with the Court indicating that — because it did not spe-
cifically, strategically, and comprehensively provide CPD officers
with the tools they need to do their jobs — the Monitor could not
approve the Plan. The Monitor outlined a number of deficien-
cies in the proposed Plan. Some related to fundamental project
management, strategic, and planning failures. Others related to
the City’s inability to adequately address specific technological
and resource requirements of the Consent Decree.

At a status conference on January 6, 2017, the Court instructed
the City to continue to work with the Department of Justice and
Monitor on a more detailed and comprehensive Equipment and
Resource Plan. For too long, the men and women of the Division
have not received the equipment, resources, technology, and in-
frastructure support required to deliver the type and level of po-
lice services that the Cleveland community requires and values."
Lacking true computer-aided dispatch, field reporting, sufficient
in-car computers, and an adequate number of well-functioning
patrol cars, CPD is several decades behind where it should be.”
The implementation of a detailed, comprehensive, and sophisti-
cated Equipment and Resource Plan is a significant opportunity
to permanently fix that — and to ensure that the men and women
of the Division never again lack what they need to do their jobs.

3. Community Confidence & Trust

In late June 2016, the Monitoring Team filed the results of the
first, Consent-Decree-required scientific community survey to
gauge public perceptions of safety and policing with the Court."
Overall, the survey found that Cleveland residents are skeptical
about police conduct and accountability.

9 Id.

10 Dkt. 7-1 91 293.
" d. 9 292.

2 1d. 9 328.

13 Dkt. 80-1at 19.
“ Dkt 93 at 2.
©]d at 3.

16 Dkt. 71.
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Generally, “[j Just over half of all residents surveyed (55%) believe
the Cleveland Division of Police is doing a ‘good’ or ‘excellent’
job overall.”” Only 50 percent of residents believe police officers
follow the law “all of the time” or “most of the time.”® “Just un-
der half (48%) believe officers treat people with respect or use the
appropriate amount of force (47%) in most situations.”” A ma-
jority of residents (55 percent) believe officers are held account-
able “only some of the time” or “almost never” for misconduct
when it occurs.”” Just “one-third of residents think the police
have taken the time to meet members of their community (33%)
or have developed relationships with people like them (37%).””'

There are significant racial disparities with respect to approval
of and views about CPD. While “/n]early three-fourths of white
residents surveyed (72%) believe the
Cleveland Police are doing a good or
excellent job overall,” only “43% of
black residents” believe the same.”
Indeed, “Black and Latino residents .
.. gave the Cleveland Police lower rat-
ings across a number of specific mea-
sures” — with “more than two-thirds
of black residents (69%) believ|ing|
that... officers are held accountable ‘some of the time’ or ‘almost
never” for misconduct.”” White residents are comparatively
more likely than Latino and black residents to “ask the police for
help” or “report a crime” to CPD,” which may have significant
effects on crime within some Cleveland communities.

Whether policing in Cleveland is effective, safe, and consistent
with the values of the community cannot be definitively estab-
lished by a survey. The protections of the U.S. Constitution are
not poll-driven concepts. Consequently, the results from the
Monitor’s initial community survey do not definitively establish,
one way or another, whether CPD is or is not engaged in consti-
tutional policing and whether the Division has or has not com-
plied with any relevant part of the Consent Decree.

However, the surveys demonstrate a disconnect between the
Cleveland Division of Police and the communities that it serves,
with a critical number of individuals believing that local law
enforcement officials are not as responsive to their views, con-
cerns, or experiences —and that, at times, the burdens of law en-
forcement are not equally shared.

A renewed trust among the community with respect to the

7 Dkt. 71-1at 3.
8 Id. at 3.

19 d.

2 Id. at 3.

21d. at 4.

2 d. at 3.

2 d. at 4.

2d. at 5.

Overall, the Monitoring Team’s survey of the
Cleveland community demonstrated a disconnect
between the Division and the communities that
it serves — with a critical number of individuals
believing that law enforcement is not responsive to
their views, concerns, or experiences.

CPD - and a new, shared vision for policing in Cleveland - is
also necessary from the perspective of ensuring greater safety
on the streets of Cleveland. Community confidence and trust,
by making residents more willing to participate and cooperate
with police, tends to reduce both crime and the fear of crime.”
Accordingly, the Consent Decree is far more than an adminis-
trative, bureaucratic, or accountability-focused document. It is
squarely a crime-fighting document that will assist substantially
in the ability of CPD officers to perform its core law enforcement
functions.

Although there remains skepticism in some quarters of the City
and CPD about the utility of resident involvement in the suppos-
edly technical details of police policy and procedure, the Moni-
toring Team is optimistic that the opportunities for broad and
sustained community involvement
in the drafting of core policies relat-
ing to use of force and to crisis inter-
vention can serve as a foundation for
the Division’s, and the City’s, future
efforts to increase transparency, ac-
cess, and accountability. Itis likewise
optimistic that the remarkable dedi-
cation and superior work of Cleve-
land’s Community Police Commission will increasingly serve as
a bridge between the Division and the diverse communities that
it serves.

Areas of Focus in the Next Six Months

In the coming months, the attention of Consent Decree stake-
holders”® will be turning toward new policies, manuals, and pro-
cesses for the Division of Police’s internal investigations and ad-
ministrative reviews — including use of force investigations and
officer misconduct investigations. This will also begin to include
focus on the discipline system. Meanwhile, Cleveland residents
will have opportunities to shape the scope, focus, and content

% See generally Robert J. Sampson, et al, “Neighborhoods and
Violent Crime: A Multilevel Study of Collective Efficacy,” 277 Sci-
ence 918 (1997) (detailing link between community policing and
crime and fear of crime); Gary W. Cordner, “Community Policing:
Elements and Effects,” 5 Police Forum 1(1995) (same); Michael D.
Reisig & Roger B. Parks, “Can Community Policing Help the Tru-
ly Disadvantaged?,"” 50 Crime & Delinquency 139 (2004) (same);
Dan Fleissner & Fred Heinzelmann, National Institute of Justice,
“Crime Prevention Through Environmental Design and Com-
munity Policing” (Aug. 1996) (same); A. Steven Dietz, "Evaluating
Community Policing: Quality Police Service and Fear of Crime,” 20
Policing 83 (1997) (same).

% The term "Consent Decree stakeholders” is sometimes used
in this report to refer to a broad-based group of individuals and
entities with an interest in reform under the Consent Decree, in-
cluding but not limited to the Parties, CPD, the Community Police
Commission, the police officer unions and organizations, rank-
and-file Division personnel, commmunity organizations and groups,
and Cleveland residents.


http:misconduct.23
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of the Division’s Community and Problem-Oriented Policing
Plan, bias-free policing policy, and search and seizure protocols.
The Parties and Monitoring Team will be working on the Sec-
ond-Year Monitoring Plan, which will address these issues and
cover the period of February 2017 through January 2018, in the
coming weeks.

About the Remainder of the Report

As with the First Semiannual Report, the remainder of “this
report addresses all substantive provisions of the Consent De-
cree and summarizes CPD’s progress to date in complying with
them.”” “[The report is structured around the major sections
and sub-sections of the Decree rather than inventorying prog-
ress in each and every provision,” paragraph, “and sub-require-
ment.”? It “describe[s] the progress made to date, challenges
outstanding, and future expectations with respect to CPD and
the City’s compliance with the Decree.”””

7 First Semiannual Report at 9.
28 Id.,
29 d.
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ANOTE FROM
THE MONITOR

Although | spend a good deal of time in Cleveland, | reside in New York City. When the
weather and schedule cooperates, running along the City's West Side Highway, which itself
runs along the Hudson River, provides one of the area's better outdoor opportunities. From
this vantage, one can often see the air traffic taking off and landing at New York's three ma-
jor airports (LaGuardia, John F. Kennedy, and Newark), as well as a host of smaller, regional
airports (Westchester County, Teeterboro, and others).

Those large airports are located within an approximately 35-mile radius. As of 2015, “[o]
ver 3,000 commercial flights pass through New York City airports every single day"*°
Consequently, “[alir traffic operations in and around the New York metropolitan area are
notoriously complex.”' “Each [alirport has varying arrival and departure rates which are
usually determined by weather conditions."*” Because the configurations of take-off and
landing patterns obviously cannot conflict, the air traffic volume, weather, other airspace
restrictions, and the “[cllose proximity of numerous airports” make air traffic management
a continually challenging enterprise.®

Consequently, there are rules, processes, systems, and approaches in place to ensure
that everyone involved in aviation can operate within clear expectations and parameters
- even in the face of unexpected or unpredictable events. When the weather changes, for

30 Graham Rapier, “This Is Why New York City Can Be a Nightmare for Air Travelers,” Business
Insider (Aug. 5, 2015).

31 Paul U. Lee & Nancy M. Smith, “Reducing Departure Delays at LaGuardia Airport with De-
parture-Sensitive Arrival Spacing (DSAS) Operations,” Proceedings of the Eleventh USA/
Europe Air Traffic Management Research and Development Seminar (2015), available at
https:/human-factors.arc.nasa.gov/publications/Lee 2015 ATM%20DSAS pdf.

32 NBAA, “New York City Area Airspace Overview" (2011), available at https://www.nbaa.
org/events/amc/2011/news/presentations/1011-Tue/NBAA2O11-NY-Airspace-Review.
pdf.

33 Id
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instance, stakeholders know how traffic patterns are changed. Various individual actors
- from pilots and air traffic controllers to airline operations management and airport oper-
ators - do not need to independently determine the process for addressing the situation.
Although those actors still need to exercise discretion to know what processes or scenarios
might apply and need to make informed judgment calls - with even the best systems and
procedures subject to human error®* - the systems in place for managing flight traffic are
aimed at ensuring the safest and most efficient air travel possible without forcing individu-
als to continually make something up or reinvent the wheel.

Certainly, the work in which police officers are engaged on a day-to-day, shift-to-shift ba-
sis can require them to respond to “circumstances that are tense, uncertain, and rapidly
evolving” - involving individuals, environments, and specific factors that they have never
previously encountered.® No law, court, or policy can prescribe specific rules that would
apply to every conceivable circumstance involving all possible subjects of police encoun-
ters under any possible permutation of circumstances.*

Given "the unpredictability and potential severity of the threats™’ that officers may face,
a host of police policies, procedures, and training must give officers pragmatic and clear
guidelines that they can apply to a limitless set of situations and encounters on the streets
of our communities. To date, the Consent Decree process has focused significantly on
guidelines and “rules of the road" for police officers with respect to use of force and inter-
acting with individuals experiencing a behavioral crisis.

Although a city and a police department cannot control what situations officers may face,
it can control what tools and training officers receive to do their jobs, how well the careers
of its police professionals are supervised and developed, how it evaluates and analyzes
officer performance, and the types of service that it delivers to the community. Simply,
where a department may have to deal with unpredictability at times on the street, it can at
least establish uniform structures, processes, rules, and regulations that are predictable,
fair, and aimed at ensuring policing consistent with its mission, community values, and the
Constitution.

To this end, the Consent Decree process has addressed administrative and internal pro-
cesses - including those of the Office of Professional Standards (*OPS"), Police Review
Board (“PRB"). As the term of the First-Year Monitoring Plan winds down, the Monitor-
ing Team, Department of Justice, City of Cleveland, Division of Police, Commmunity Police
Commission, and others are well underway in addressing others - including the uniform
reporting, investigation, and review of use of force and the Division of Police’s Internal Af-
fairs investigations.

The implementation of these new processes, procedures, policies, systems, and ap-
proaches necessarily entails some significant abandonment of the status quo. Although
the Monitoring Team is aware of the uncertainty and discomfort that can go along with
change, the Consent Decree requires that the City of Cleveland and Division of Police reset
and renew the way that it does business, supports its officers, and serves the Cleveland
community. The most important change may be the transformation of the Division from

3 See Jim Hoffer, “Investigators: Alarming Increase in Runway Incursions at NY Area Air-
ports,” ABC7.com (Feb. 24, 2015).

% Graham v. Connor, 490 U.S. 386, 397 (1989).

% Linda S. Miller, et al, Community Policing: Partnerships for Problem Solving 46 (11th ed.
201) (*Police use discretion because no set of policies and procedures can prescribe what
to do in every circumstance.).

37 Eugene A Paoline et al, “Police Culture, Individualism, and Community Policing: Evidence
from Two Police Departments,” 17 Justice Quarterly 575, 581n. 2 (2000).


http:ABC7.com
http:circumstances.36
http:encountered.35

Case: 1:15-cv-01046-SO Doc #: 97 Filed: 01/10/17 14 of 70. PagelD #: 1621

an organization that too often operates by custom, unwritten understanding, and undefined
policy to a transparent, accountable organization that clearly and fairly articulates expecta-
tions to all of its employees - and to the wider public.

Although a great deal of progress has been made - with critical milestones related to
policies on use of force, crisis intervention, and civilian oversight reached - an enormous
amount of work remains for the City of Cleveland to be considered in substantial and ef-
fective compliance with the Consent Decree.

Mindful of the scope of work that remains, the Monitoring Team has added, with the agree-
ment of the Parties, further subject matter expertise since the First Semiannual Report
in June 2016. Chief Hassan Aden (ret) is the former Chief of Police of the Greenville Po-
lice Department in Greenville, North Carolina. Until late 2015, he was the Director of the
Research and Programs Directorate of the International Association of Chiefs of Police
(IACP), where he directly oversaw the day-to-day management of operational programs
and research projects aimed at advancing professional police services. He worked for 26
years at the Alexandria Police Department in Alexandria, Virginia, rising to the rank of Dep-
uty Chief. Chief Aden is leading, along with Chief Tim Longo (ret.), the Monitoring Team's
efforts related to force investigations and internal affairs.

Richard Rosenthal was, until September 2016, the Chief Civilian Director of the Indepen-
dent Investigations Office of British Columbia - an office that he was hired to establish in
January 2012. He previously served as the Independent Police Monitor for the City and
County of Denver, Colorado and as the Director of the Independent Police Review Division
in Portland, Oregon. Mr. Rosenthal began his legal career as a Deputy District Attorney in
the Los Angeles County District Attorney's Office, where he was credited with uncovering,
pursuing, and initiating reform of the LAPD in the wake of the "Rampart Scandal” Mr.
Rosenthal, who has published and spoken extensively on civilian oversight and police mon-
itoring, has been spending significant amounts of time with OPS and PRB as it attempts
to alleviate its large backlog of incomplete or unreviewed cases and implement its new,
Consent-Decree-required operational manuals.

Finally, the Monitoring Team continues to benefit significantly from its relationship with the
NYU School of Law Policing Project. In addition to Director Barry Friedman and Deputy
Director Maria Ponomarenko’s ongoing involvement and assistance, Fellow Nonny Onye-
kweli and Consultant Rosemary Nidiry have been working closely with the Monitoring Team
in Cleveland. Ms. Onyekweli is a 2016 graduate from NYU Law, with experience at the
law firms of McDermott Will & Emery and Skadden, Arps, Slate, Meagher & Flom. Ms.
Nidiry, most recently a Director of Criminal Justice at the Laura and John Arnold Founda-
tion, worked for many years as an Assistant U.S. Attorney in the Southern District of New
York, where she investigated and prosecuted a wide range of federal and criminal matters.

The Team continues to spend significant amounts of time on the ground in Cleveland -
meeting with Consent Decree stakeholders and engaging with Cleveland's diverse com-
munities, including the men and women of the Division of Police. The Team has provided
significant technical assistance, working side by side with CPD and the City to ensure that
final policies, manuals, plans, and other deliverables are consistent with the Consent De-
cree.

In conducting that work, the Monitoring Team has continued to benefit from a good work-
ing relationship with CPD - including (but by no means limited to) Chief Calvin Williams,
Deputy Chief Joellen O'Neill, Commander Brian Heffernan®, Captain Robert Simon, and

3 The Monitoring Team notes here that Commander Heffernan's last day, after a 31-year ca-
reer of public service with CPD, is this Friday, July 13. Since the beginning of our monitoring,
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Commander Daniel Fay. Mayor Frank Jackson, Judge Greg White (ret.), Director of Law
Barbara Langhenry and her Chief Counsel Gary Singletary, and Blaine Griffin of the City
continue to meaningfully partner with the Monitor and the Consent Decree process to
achieve notable milestones. Local Department of Justice, under the leadership of Carole
Rendon, and Washington, D.C.-based representatives continue to be involved in ensuring
that Cleveland's officers and residents realize the benefits and promise of the Consent
Decree. Steve Loomis, Brian Betley, Lynn Hampton, and Cesar Herrera have continued to
engage with Consent Decree stakeholders and the reform process.

In particular, the Team appreciates the continued dedication of the volunteer commission-
ers serving on the Community Police Commission, the civilian staff of OPS, and the civilian
members of the PRB - who all play critical and ongoing roles in ensuring that the Cleveland
community and its police department have an active, mutually reinforcing partnership. In
the Consent Decree, the City of Cleveland and United States agreed that “[olngoing com-
munity input into the development of reforms, the establishment of police priorities, and
mechanisms to promote community confidence in CDP will strengthen CDP and the po-
lice-community relationship that is necessary to promote public safety Although there
remains skepticism in some quarters of the City and CPD about the utility of resident in-
volvement in the supposedly technical details of police policy and procedure, the Monitor-
ing Team remains committed to ensuring that, long after the Consent Decree, residents will
have a direct and substantive say in how their police department conducts the business of
keeping their communities safe.

We also thank the men and women of the Cleveland Division of Police. In our meetings,
ride-alongs, and candid conversations with police officers of all ranks, we have been im-
pressed by the level of commitment and passion that they exhibit on a daily basis. As
numerous members of the Monitoring Team know first-hand from their decades of experi-
ence wearing the uniform, police officers are the ones who are called upon to address indi-
viduals and solve problems when the rest of the social service and community framework
has broken down. As this report elsewhere makes clear, for too long, Cleveland's officers
have not received the equipment, resources, technology, training, high-quality supervision,
professional development, and basic administrative fairness to which they are - without
qualification or deviation - entitled as professionals and public servants. Itis the Monitoring
Team's hope that CPD officers will soon begin to see and feel the effects of the Consent
Decree's attention to the support of the Division's personnel.

As these and other issues are addressed during the implementation of Consent Decree
reforms in subsequent periods, the Monitoring Team will stand at the ready to report to this
Court, the Cleveland community, and CPD personnel on the status of the City's compli-
ance with the Consent Decree.

Matthew Barge
Monitor
January 10, 2016

Commander Heffernan has headed up a great deal of CPD's day-to-day compliance efforts.
Alarge portion of the progress that the Division has made, to date, on the nuts and bolts of
the Consent Decree can be attributed to his focus, commitment, and genuine willingness
to embrace new approaches and ways of doing business for the Division. The Monitoring
Team will greatly miss his involvement on this project and congratulate him on his retirement.

39 Dkt. 7-1914.
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THE ROLE OF THE MONITOR &
THIS REPORT

A. Overview of the Monitoring Team's Work Over the
Past Six Months

The Monitor’s First Semiannual Report introduced and summa-
rized the role of the Monitor in the Consent Decree process:

The agreement between the United States
and City of Cleveland (the “Parties”) involv-
ing various reforms to the Cleveland Division
of Police (“CPD,” “CDP,” “Division of Police,”
or the “Division”) takes the form of a consent
decree. The Consent Decree (also referred to
as the “Decree”) binds not only the Division
of Police but the entire City of Cleveland in-
cluding all City departments, the City Coun-
cil, and the Mayor’s Office. Although a vast
majority of the specific requirements most
directly implicate CPD, the City as a whole
remains the entity that must ensure compli-
ance with the Decree’s requirements... ..

The Monitor and Monitoring Team are
“agent[s] of the Court” who are “subject to
the supervision and orders of the Court.”
Accordingly, the Monitor is not an employ-
ce, contractor, or any other type of agent of
the City of Cleveland. Likewise, the Monitor
is not an employee, contractor, or any other
type of agent of the Department of Justice.
Instead, the Monitor is an independent actor,
working on behalf of the Court, to oversee,
monitor, and assess implementation of the
Consent Decree. The Monitor works for the
Court - not the City and not DOJ.

In short, the Monitoring Team serves as the
eyes and ears of the Court, with “a legal duty
to act solely in [the Court’s] interests.” Sig-
nificantly, this arrangement — with a Court
and a Monitor overseeing implementation of
reforms until they are substantially and effec-
tively implemented - is different from Cleve-
land’s prior experiences with police reform.””

During the past six-month reporting period, the Monitoring
Team has continued to “play| | many different roles.”"! First, the
Monitoring Team has served as an arbiter, “assess|ing] and re-
port[ing|” as to “whether the requirements of this Agreement
have been implemented, and whether this implementation is
resulting in constitutional and effective policing, profession-
al treatment of individuals, and increased community trust of
CDP.”** During the past six months, the Monitoring Team has
worked closely with Consent Decree stakeholders on a host of
policies, manuals, and processes — including those related to offi-
cer use of force, crisis intervention, OPS, PRB, body-worn cam-
eras, equipment and resources, and officer training.

“A second role” of the Monitoring Team “is that of technical ad-
visor.”*? The Monitoring Team now includes 23 members who
are committed to “provid|ing| information about best practic-
es, discuss|ing| what has worked and not worked well in other
cities to address similar issues, and mak|ing] expectations clear
from the beginning.” As this report elsewhere makes clear, the
Monitoring Team has provided sustained and significant techni-
cal assistance over past six months on the Division’s use of force
policies, crisis intervention policies and program, use of force
training, resident complaint investigations, technology, equip-
ment, resources, information technology governance, data col-
lection, and supervision.

The Monitoring Teamalso continues to function as a “facilitator”
- “ensur|ing] that all stakeholders, from within the Division and
across the Cleveland community, are heard and can participate
in the Consent Decree process.”” Whether by continually up-
dating timelines, deadlines, and expectations as to progress in its
Monitoring Plans™ or by facilitating community forums on the
Division’s proposed use of force policies, the Monitoring Team
has continued over the past six months to provide a day-to-day
framework in which collaboration and dialogue can be fostered
and in which the community can be ‘actively and substantively
involved in the details of reform, from the ground up.”"/

40 First Semiannual Report at 14.

4 Id. at 15.

42 Dkt. 7-1 491 350.

4 First Semiannual Report at 15.

“d.

- d.

4 See Dkt. 80 (submitting Updated First-Year Monitoring Plan).
4 First Semiannual Report at 15.

>
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B. The Updated First-Year Monitoring Plan, Nature of
Progress, and Compliance Under the Consent De-
cree

The Monitoring Team has previously explained that “the Con-
sent Decree operates more like a roadmap to reform than an ‘on/
off” switch.”® That has remained true during the most recent
reporting period. As previous filings with the Court demon-
strate and this report summarizes, critical milestones have been
reached in several fundamental areas, including use of force,
crisis intervention, and the investigation and adjudication of ci-
vilian complaints about the police. However, much more work
remains “to ensure that reform exists not merely on paper or
in theory but in day-to-day practice.”” Officers and personnel
need to be trained on the new policies and approaches, and time
will be necessary as these new ways of doing business become,
over time, engrained in the fabric and DNA of the Division and
City.

Itis worth emphasizing here that, although the Monitoring Team
and other Consent Decree stakeholders remained involved in
the day-to-day details of achieving compliance and reform, the
City and CPD itself - in dynamic partnership with the Cleveland
community — ultimately must own the adoption of new policies,
processes, and approaches:

vised the original, Court-approved Monitoring Plan” to reflect
operational realities.

The Updated First-Year Monitoring Plan covers the period of
November 1, 2016 through January 31, 2017, which is the end of
the first monitoring year.”” The updated plan continues to break
down the Consent Decree’s major requirements and objectives
“into a series of key results or milestones” and assigns respon-
sibility “to an identified stakeholder for completion by express
deadlines.” The updated plan continues to “make clear to any
interested resident or stakeholder precisely what changes can be
expected when” during the reform process.””

The Monitor has previously noted that it might be necessary to
modify monitoring plans during the Consent Decree process
“to reflect changed circumstances or operational realities.”"
The primary changes memorialized in the Updated First-Year
Monitoring Plan involved changes to deadlines made necessary
in light of the “significant City and CPD capacity” that “needed
to be focused on planning and preparations for the Republican
National Convention” held in Cleveland in mid-July 2016.” As
the Monitoring Team has previously noted, “Cleveland has faced
the unique challenge of needing to balance the early days of
[Consent Decree]| reform with preparation for a major national

security event of the size and scope

The City and CPD itself, in dynamnic partnership — that the city does not hold in a typ-

Indeed, the Consent De-

vith the Cleveland community, ultimately must jcal period.”” Simply put, intensive

cree contemplates that the 0w the ddOPlLIIOU of new POZZ'C'f(’S, processes, and  focus on Consent Decree reforms

process of implementing approaches.
its reforms will potentially

take several years — in part because it is the
City, CPD, and the City of Cleveland that
need to be the primary drivers and owners of
real change . . .. CPD and the City of Cleve-
land are responsible for meeting deadlines
with high-quality deliverables consistent
with the Consent Decree; neither the Court
and Monitor nor Department of Justice and
any other entity controls the delivery of prog-
ress. It is, and will remain, the CPD and the
City, in all of its forms, that will dictate the
pace, nature, and long-term success of sub-
stantially and effectively implementing the
Decree’s many requirements.””

To ensure that all stakeholders continue to work according to
“a clear, unified structure and framework for the day-to-day and
week-to-week efforts that stakeholders from across the Cleve-
land community need to undertake to ensure that the Consent
Decree is implemented,”™' the Parties and Monitoring Team re-

48 |d. at 16.
49 Id. at 66.
0 Id. at 17.
o Dkt. 43 at 2.

could not be maintained between

mid-May 2016 and mid-August 2016 -
which required Consent Decree stakeholders to revise the orig-
inal Monitoring Plan to ensure that it continued to adequately
“set| | aggressive but realistic goals, deadlines, and milestone for
complying with the requirements” of the Consent Decree.”™

C. The Role of This Report

The First Semiannual Report outlined the purpose of the Moni-
tor’s Consent-Decree-required semiannual reports:

The Monitoring Team is charged with assess-

92 See Dkt. 43 (submitting First-Year Monitoring Plan); Dkt. 44 (ap-
proving First-Year Monitoring Plan).

% The Court appointed the Monitor and Cleveland Police Moni-
toring Team on October 1, 2015. See First Semiannual Report at
14. Pursuant to Paragraph 369 of the Consent Decree, the original
First-Year Monitoring Plan was submitted to the Court on February
1,2016. That Plan covered the period of February 1, 2016 through
January 31, 2017. See First Semiannual Report at 16.

% First Semiannual Report at 16.
% d.

% Idat 5; see Dkt. 43 at 1; Dkt. 51.
“ First Semiannual Report at 17.
% d.

% Dkt. 43.


http:Decree.59
http:process.55
http:requirements.50

Case: 1:15-cv-01046-SO Doc #: 97 Filed: 01/10/17 18 of 70. PagelD #: 1625

A Note on the Republican National Convention

In July 2016, Cleveland hosted the Republican Nation-
al Convention. As the Monitoring Team previously ob-
served in June 2016:

In any year, this would be a significant
national security event. The state of
the current political contest that will
culminate in Cleveland has increased
the attention on planning and prepa-
rations for the Convention.

Leading up to the RNC, the Division of Police and its
personnel invested significant time, resources, and at-
tention to planning for a successful event. This atten-
tion, as well as the Division and City's partnership with
outside resources from other jurisdictions and the fed-
eral government, produced an event that saw the City
and police department receiving substantial praise.!

Although “the Monitor cannot and does not, under the
terms of the Decree, comment on pending investiga-
tions or independently evaluate claims of officer mis-
conduct in real-time," the Monitoring Team does ob-
serve that police made relatively few arrests during the
event, with violence or security events related to or oc-
curring around the Convention kept relatively minimal,
as well. To the extent that the eyes of the nation were
on Cleveland, the men and women of CPD, under the
visible leadership of Chief Calvin Williams, appeared to
perform commendably and professionally under po-
tentially challenging circumstances.

! See, e.g. Evan MacDonald, “Cleveland Police Perform Well Under Spot-

light of Republican National Convention: Analysis,” Cleveland Plain Dealer

(July 22, 2016), http:/www.cleveland.com/rnc-2016/index.sst/2016/07/

cleveland police perform well under spotlight of republican national con-

vention analysishtml; Ivan Livingston, “Despite Fears, Cleveland Security a
Success,” CNBC.com (July 22, 2016), http:/www.cnbe.com/2016/07/22/

despite-fears-cleveland-convention-security-a-success.html;  Jonathan  D.

Woods, “How Police Succeeded at the Republican National Convention,’
Time (July 23, 2016), http:/time.com/4420014/republican-convention-pro-

tests-police-secret-service/.

2 First Semiannual Report at 18.

ing whether the Division is effectively imple-
menting the overall, systemic changes to how
it functions that are required by the Consent
Decree. The Team is overseeing the long-
term reforms required by the Consent Decree
so that, in the future, policing in Cleveland is
effective, safe, constitutional, and consistent
with the values of the community. In doing
so, the duty of the Monitor in this report is to

summarize to the Court and public precisely
where CPD is — over time, across issue areas,
and in light of all of the Consent Decree’s ob-
ligations - on the road to reform."”

During this reporting period, the Monitor has formally approved
or disapproved, per the Consent Decree and First-Year Monitor-
ing Plan, a number of policies, manuals, plans, or other delivera-
bles.”" In so doing, it has detailed to the Court and to the public
the reasons why various deliverables have or have not been con-
sistent with the Consent Decree’s requirements. The Monitor-
ing Team has also provided the Court with reports on various
of the Monitor’s formal outcome measurement requirements.”

The Monitor must also “file with the Court, every six months,
written, public reports.” Generally, the reports must “de-
scri[be] . . . the work conducted by the Monitor during” the pe-
riod covered by the report and outline “which | Consent Decree |
requirements have been incorporated into policy, actual prac-
tice.””" This is the Monitor’s second such report.

The Monitoring Team has previously emphasized that “those
looking for a report card, ratings, percentages, scales, or other
similar over-simplifications will not find them here.”™ Instead,
this report describes the specific progress that the City and CPD
has made to date, the significant challenges that remain, and
what the Monitor expects from Consent Decree stakeholders
during the next six months.

% First Semiannual Report at 16.

1 See, e.g., Dkt. 72 (recommmending approval of new CPD mission
statement); Dkt. 83 (recommending approval of new use of force
policies); Dkt. 86 (recommending approval of new OPS and PRB
operational manuals); Dkt. 87 (submitting budgets for OPS, PRB,
and CPC).

52 See, e.g., Dkt. 71 (submitting results of biennial community sur-
vey); Dkt. 73 (reporting results of initial baseline outcome mea-
surements).

6 Dkt. 7-19 375.

o Id. 91 375(b).

% First Semiannual Report at 18.
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COMMUNTIY ENGAGEMENT &
BUILDING TRUST

A. Community Police Commission (*CPC")

The committed group of volunteers comprising the Cleveland
Community Police Commission (“CPC” or the “Commission”)
has continued to produce high-quality work and important con-
tributions to the Consent Decree process. Just more than one
year into its existence, the Commission has built an impressive
list of work products that have contributed significantly to new
policies and procedures within the Division of Police.

Since the First Semiannual Report, which highlighted the im-
portance of the Commission’s work and its commitment to
community input, CPC has continued to produce a number of
valuable work products. This work has included, among other
things:

¢ Use of force policy recommendations;

*  Recommendations on the OPS Manual;

*  Recommendations on the PRB Manual;

*  Recommendations on the City’s Equipment and
Resource Plan;

* A draft of the Community Engagement Assess-
ment Plan; and

°  Adraft of the Commission’s first Annual Report.

The CPC coordinates much of its work through its five estab-
lished committees. These include the Budget Committee, IT
and Infrastructure Committee, Community Outreach and En-
gagement Committee, the Communications Committee, and
the Policy and Procedure Assessment (“PPA”) Committee.
With the establishment of the PPA Committee, a committee of
the whole that meets monthly, the Commission has transitioned

from convening two public meetings to holding one public
meeting per month and using the PPA meetings to conduct the
important internal and follow-up business among the commis-
sioners themselves. The Monitoring Team commends the Com-
mission for adopting new approaches to its work in order to find
abalance between transparency, public input and accountability,
and efficiency.

This PPA Committee is responsible for stewarding all CPC
policy recommendations and steering the other established
committees and work groups. While work groups function on
an as-needed basis, currently existing work groups include Bi-
as-Free Policing, Civilian Police Review Board and Office of Pro-
fessional Standards, and Use of Force.”® Work group meetings
have been open to the public.

CPC has demonstrated its interest to engage all communities of
Cleveland by hosting its meeting locations throughout the City
of Cleveland - including in recreation centers, places of worship,
and neighborhood resource centers. It continues to allocate a
portion of all public meetings to community feedback generally
in the form of public comments or breakout sessions. Regard-
less of how attendees provide feedback, the Commission has
documented such input and has taken care to situate its policy
recommendations in light of the comments received from the
community during these processes.

CPC is also challenging itself to find ways of attracting a broad
cross-session of the community to its meetings. The date, time,
and location of each meeting are posted on the Commission’s
website calendar well in advance of each meeting date. The
formats of meetings have been restructured with the goal of
fostering a less contentious environment where people of dif-
ferent backgrounds, experiences, and points of view can all feel
safe, valued, and comfortable expressing their perspectives. Al-
though average public attendance at CPC meetings has not yet
significantly increased, these changes — along with the hiring of
community outreach staff — gives some promise for improved
community participation going forward.

Another opportunity for greater community participation in
Commission activities is through the Commission’s relationship
with the District Policing Committees, as the two groups devel-
op deeper connections through shared strategies and aligned
outreach efforts.

Over the past six months, in addition to facilitating commission
events, members of the Commission have participated in a wide
range of police reform assemblies, including but not limited to:

e Monthly meetings of the Parties of the Consent Decree;
e Community and Problem-Oriented Policing
Forum held at Case Western Reserve Uni

% A Mission Statement work group has been discontinued by
the Commission until such time there is a need to re-evaluate the
mission statement of the CDP and/or the CPC.
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versity;

e Use of Force policy roundtables;

e Crisis Intervention training and policy
roundtables;

e Mental Health Response Advisory Com-
mittee; and

e Cleveland’s Community Relations Board.

The Monitoring Team has heard diverse viewpoints expressed
by Commission members. Conversations have generally re-
mained civil and respectful, even when points of view have been
passionate and pointed. CPC is supposed to be a venue where
members of the Cleveland community with diverse viewpoints
can come together and discuss challenging issues. The Monitor-
ing Team continues to believe that passion, debate, and difficult
conversations are a sign of the Commission’s health, vibrancy,
and progress — and not a sign of failure, insignificance, or chaos.
The diversity of viewpoints that the Commission hears, and the
diversity of its volunteer commissioners, remains an important
part of ensuring that CPC can be the type of conduit between
Cleveland’s diverse communities and the reform process.

Much has been accomplished by

The Consent Decree calls for the expansion of the membership
of the District Policing Committees and annual reporting of
its strategies, concerns and recommendations to the Commis-
sion.”” As active as the Commission and the District Policing
Committees are, the bridging of strategies to strengthen com-
munication and cooperation between CPD and communities of
Cleveland has not yet been established. In the coming months
the Monitoring Team will observe and support the Community
Relations Board’s efforts to begin to connect the overlapping in-
terests and responsibilities of the District Policing Committees
and the CPC.

C. The Monitoring Team's Community Engagement &
Outreach

The Consent Decree continues to “call[ | for the robust, inten-
sive, substantive|, | and sustained engagement of the community
throughout the implementation process.”™ During the past six
months, the Monitoring Team has continued to gather and listen
to the views of Cleveland residents and attempted to ensure that
all interested individuals can participate in the reform process.

To this end, the Monitor’s Communi-

the Commission — at times, with Much has been accomplished by the Commission.  ty Engagement Team has conducted
great strain on individual commis- The Monitoring Team continues to believe that more than 40 community meetings
sion members. Commissioners are  passion, debate, and difficult conversations are and made 60 presentations before
currently doing more than what $1978 of the Commission’s health, vibrancy, and  community groups of all kinds, i.c.
can reasonably be expected of a vol-  P10Z1ess — and not a sign of failure, insignificance, religious congregations, social clubs,

unteer unit. Borrowed staff of the 07 ¢/aos.

Cleveland Foundation and the City

of Cleveland Community Relations Board has been invaluable
to CPC, and the Monitoring Team thanks both entities for their
strong support of community participation in police reform.

However, commissioners have, to date, consistently carried out
a wide array of duties that should likely be performed by a staff.
Therefore, it is necessary for the commission to make opera-
tional capacity building a primary focus in the coming months.
In particular, the hiring of an Executive Director should be the
Commission’s top priority. Encouragingly, the Executive Di-
rector selection process is underway and the Commission is on
pace to fill the position in early 2017. The Commission should
endeavor for a transition of executive and administrative duties
by empowering the Executive Director with true executive au-
thority and the responsibility of hiring, and managing the on-
boarding of, additional staff.

B. District Policing Committees

The District Policing Committees (formally known as the Dis-
trict Community Relations Committees), one for each of the
five Police Districts, have operated as strong district-wide part-
nerships involving local stakeholder groups and individuals, the
Community Relations Board and the Police Districts. These
Committees devise locally-formed strategies to address issues
and concerns specific to each Police District.

fraternities and sororities, political

gatherings, cthnic coalitions, law
enforcement members, youth groups, and others populations
within the City of Cleveland.

As with the prior reporting period, the Monitoring Team has
continued to meet with groups large and small, and even one-
on-one with community leaders and individuals, to explain the
Consent Decree process, update on current progress, share
information, and answer questions. By this time in the Team’s
ongoing efforts, the list of individuals, groups, entities, and or-
ganizations with which the Monitoring Team has met or spoken
would be prohibitively lengthy to recount here. Because the
Team remains mindful that “[t]here are . . . those residents who
do not have the time, ability, resources, or incentive to engage
with the process,” the Team continues to work hard to reach
even further into Cleveland’s diverse communities.

All of the Monitor’s engagement is focused on ensuring resident
involvement and participation in the substantive reform pro-
cess. This report elsewhere recounts, in some level of detail, the
extensive community engagement and outreach that took place
in Cleveland around proposed new use of force policies for CPD.
The level, scope, and extent of resident — including police officer
—involvement in the development and finalization of those force

7 Dkt. 7-1 919 23-26.

8 Id. at 21.
69 Id. at 22.




Case: 1:15-cv-01046-SO Doc #: 97 Filed: 01/10/17 21 of 70. PagelD #: 1628

20

policies goes far beyond the process used in other Consent De-
crees and is a noteworthy testament to the commitment of the
City and its residents to broad-based, community-facing reform.

The Engagement Team continues to provide educational in-
formation across the Cleveland Community to residents. The
Monitoring Team’s website, www.clevelandpolicemonitor.com,
contains relevant information on the Consent Decree pro-
cess and real-time postings of events, meetings, and updates
to the Monitoring Plan - so that residents, community organi-
zations, and other interested stakeholders can remain current
on all phases of the implementation process. The Monitoring
Team remains in a partnership with Cleveland’s local libraries,
Cuyahoga Community College, and other organizations to pro-
vide access to information and real-time knowledge about what
Consent Decree reforms are being considered.

As described elsewhere in this report, the Monitoring Team has
built extremely strong working relationships with members of
the Division at the command level as well as with rank-and-file
officers. In the coming year, the Team will work to continue to
solidify those relationships and build even stronger partnerships
with officers on the street that daily interact with residents in
the community.

The public has made it clear that accountability for officer’s ac-
tions on the streets is one of the main concerns they want to see
the reform process address. The Engagement Team works to
ensure that their voice is heard on this issue and encourages cit-
izens who hold those concerns to participate in CPC meetings
and work groups that deal with policy and accountability issues.

The Monitoring Team continues to maintain an office at Luther-
an Metropolitan Ministries (“LMM?”), which is provided to the
Team without charge. The Monitor thanks LMM for its contin-
ued generosity, hospitality, and support.
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COMMUNTIY &
PROBLEM-ORIENTED
POLICING

The First Semiannual Report summarized the requirements of
the Consent Decree related to Community & Problem Oriented
Policing (“Community Policing”). To review, the Consent De-
cree requires that the CPD implement a number of fundamental
reforms related to community policing, including:

°  “[Ensuring that its mission statement
reflects is commitment to community
oriented policing;”

°  “[E]nsur[ing] that its officers are familiar
with the geographic areas they serve . . .
and engage in problem identification and
solving activities with the community . .
»

*  “[PJrovid[ing] initial and annual in-ser-
vice community and problem-oriented
training,” to include problem solving
with the community, as well as concepts
such as leadership and communication;
procedural justice; conflict resolution
and verbal de-escalation; and cultural
competency sensitivity training;”

°  “[Maintain[ing] collaborative relation-
ships with a broad spectrum of commu-
nity groups;”

*  “[Clontinu[ing] to meet with members
of the community in each District on a
monthly basis” and “actively solicit[ing]
participation from a broad cross-section
of community members in each Dis-
trict.”

*  “[Dleveloping and implementing sys-

tems to monitor officer outreach to the
community; and

°  “Analyze” the quality and nature of its,
and officers’ community policing efforts,
“broken out by District, in a publicly
available community policing report.”’"

A. Community and Problem-Oriented Policing Plan

The Monitoring Team’s previous report also outlined the ma-
jor features of a comprehensive and integrated community and
problem-oriented policing model based on best practices. That
Report noted that, while the Monitor will not dictate the spe-
cifics of community policing in Cleveland, we would expect to
see a strategy grounded in what we know works or, otherwise, a
well-reasoned justification for exploring untested practices.

Given the substantial work required under the Consent Decree,
as well as the resources required to police the Republican Na-
tional Convention, the CPD remains in the early stages of turn-
ingits attention to Community Policing. In December, the CDP,
City, CPC, DOJ, and the Monitor agreed to embark on a stream-
lined and coordinated community engagement process around
the Division’s “comprehensive and integrated community and
problem-oriented policing model.””

Substantive community input is the first step in the develop-
ment of the community and problem-oriented policing plan and
the Division’s plan must be a direct response to what the com-
munity wants. The goal of this stream-lined process is for the
parties to work together when they reach out to the community.
A coordinated process is especially important for community
and problem-oriented policing because of the breadth and na-
ture of the topic. Discussions around community policing have
great potential to stray off into conceptual and philosophical
conversation rather than concrete strategy.

Recognizing the need for a more educational, and more produc-
tive engagement process around this topic the parties intend to
work to together in the effort to have broad and inclusive en-
gagement with Cleveland residents. The stakeholders hope that
a collaborative engagement process will minimize multiple and
redundant community solicitations on the same topic and allow
for meaningful input on this important plan.

The Monitoring Team understands that the CPD has already
put some thought into how to re-shape its community policing
and build on positive work being done in the community on a
daily basis. It looks forward to working closely with the Depart-
ment as it turns those thoughts into a detailed process and pro-
ceeds through the challenging steps needed to implement these
important reforms. Nonetheless, some work has been done in
this area over the past several months that is worth noting.

0 Dkt. 7-1 9191 27-30.
d. 9127
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B. Mission Statement

The Consent Decree requires that the CPD ensure that its mis-
sion statement “reflects its commitment to community oriented
policing.”’” As the Monitor observed to the Court previously,
“lijn a police department, ‘successful institutionalization of
community policing is likely only if it is included as a part of the
adopting organization’s mission,” es-

cially rolled out within the Division. Visitors to CPD districts
and headquarters may, for instance, see the Division’s prior
statement still posted in the buildings. Even more fundamen-
tally, it does not appear that CPD officers have been informed
- whether through an email, a Divisional Notice, or oral content
provided during pre-shift roll calls — that the Division has a new
philosophy and overriding set of values that is embodied by a

new mission statement. The lack of

pecially if accompanied by a ‘set of CPD s still in the process of ensuring active urgency with respect to meaningfully

core values.”””

In response to that requirement, the

CPD engaged in a thoughtful process, which directly involved
CPD ofticers and the Cleveland community, to draft a new mis-
sion statement. Some 133 officers responded to an anonymous
feedback form about their views on what should be included in a
new mission statement for the Division. Representatives of the
Cleveland Police Patrolman’s Association (“CPPA”), Fraternal
Order of Police Cleveland Lodge Number 8 (“FOP”), and other
officer organizations also met with CPD leadership to discuss
the mission statement. Additionally, the CPC, in a labor-inten-
sive effort, also developed a feedback mechanism for Cleveland
residents —with 122 people participating and providing feedback
to the CPD. Separately, the Commission conducted research
and provided recommendations based on commissioner views
and the views, experiences, and feedback provided to it during
various public meetings and forums. Further, the Monitoring
Team sought community feedback about a proposed mission
statement that was made public for community input.”

The result of this internal and external engagement is a new
CPD Mission Statement, collaboratively drafted and approved
by this Court in July 2016, that provides a new direction for the
men and women of the Division and the Cleveland community.”

The mission of the Cleveland Division of Po-
lice is to serve as guardians of the Cleveland
community. Guided by the Constitution, we
shall enforce the law, maintain order, and pro-
tect the lives, property, and rights of all people.
‘We shall carry out our duties with a reverence
for human life and in partnership with mem-
bers of the community through professional-
ism, respect, integrity, dedication, and excel-
lence in policing.

Problematically, this new mission statement has not been offi-

2 1d. 9 28.
3 Dkt. 72 at 2 (quoting E.J. Williams, "Structuring in Community

Policing: Institutionalizing Innovative Change,” 4 Police Practice &
Research 119, 124 (2003)).

4 See Dkt. 72 at 5-7 (describing Monitoring Team's outreach pro-
cess).

5 Dkt. 74.

6 See generally Dkt. 72.

implementation of its new mission statement, implementing the mission statement
approved by the Court in July 2016.

has been frustrating to the Monitor-
ing Team and other Consent Decree
stakeholders who participated in extensive conversations about
that statement in the Spring of 2016.

Thus, although the Monitor and Court have approved a new
mission statement, it does not appear that the Division has tak-
en any meaningful steps toward ensuring that the mission state-
ment is substantially and effectively implemented. The Division
and Monitoring Team have discussed the possibility of the Divi-
sion’s upcoming training on the new use of force policies as be-
ing a good vehicle for ensuring broad-based awareness of CPD’s
new mission. The Team will be looking to see whether that
training does provide specific background, context, and content
on the new mission statement along with the significant other
substance that the training must cover.

C. Biennial Community Survey

The Monitoring Team contracted with an independent research
firm to conduct a methodologically rigorous and scientific com-
munity survey, to gauge public perceptions of safety and polic-
ing.”” The purpose of the survey was to assess the community’s
trust and confidence in the CPD overall and with regard to spe-
cificareas, such as use of force and bias-free policing. The results
of the survey, which were filed with the Court in June 2016,°
will provide useful information to CPD and the community as a
comprehensive community and problem-oriented policing plan
is developed.””’

Opverall, the survey found that Cleveland residents are skeptical
about police conduct and accountability. Generally, “/j Just over
half of all residents surveyed (55%) believe the Cleveland Division
of Police is doing a ‘good’ or ‘excellent’ job overall.”®" Only 50
percent of residents believe police officers follow the law “all of
the time” or “most of the time.””" “Just under half (48%) believe
officers treat people with respect or use the appropriate amount
of force (47%) in most situations.”™ A majority of residents (55
percent) believe officers are held accountable “only some of the

7 Dkt. /-1 9191 361-66.
8 Dkt. 71.

7 Dkt. 7-1 991 27-34.
80 Dkt. 71-1at 3.

8 d.

82 Id.
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time” or “almost never” for misconduct when it occurs.”” Just
“one-third of residents think the police have taken the time to
meet members of their community (33%) or have developed rela-
tionships with people like them (37%).”"

There are significant racial disparities with respect to approval
of and views about CPD. While “[n]early three-fourths of white
residents surveyed (72%) believe the Cleveland Police are doing
a good or excellent job overall,” only “43% of black residents” be-
lieve the same.”® Indeed, “Black and

Consequently, the results from the Monitor’s initial community
survey do not definitively establish, one way or another, whether
CPD is or is not engaged in constitutional policing and whether
the Division has or has not complied with any relevant part of
the Consent Decree.

However, the surveys demonstrate a disconnect between the
Cleveland Division of Police and the communities that it serves,
with a critical number of individuals believing that local law

enforcement officials are not as re-

Latino residents . . . gave the Cleve- The Consent Decree is far more than an  sponsive to their views, concerns, or
land Police lower ratings across a administrative, bureaucratic, or accountability- experiences - and that, at times, the
number of specific measures” - with  focused document. 1t is squarely a crime-fighting  burdens of law enforcement are not
“more than two-thirds of black resi-  document that will assist officers in performing  equally shared.

dents (69%) believ]ing] that . .. offi- core law enforcement functions.

cers are held accountable ‘some of
the time’ or ‘almost never” for mis-
conduct.”” White residents are comparatively more likely than
Latino and black residents to “ask the police for help” or “report
a crime” to CPD,” which could have significant effects on crime
within some Cleveland communities.

Whether policing in Cleveland is effective, safe, and consistent
with the values of the community cannot be definitively estab-
lished by a survey. The protections of the U.S. Constitution are
not poll-driven concepts. Indeed, it is axiomatic among scholars
of varied ideological persuasions that, under the U.S. Constitu-
tion, “[i]tis of great importance.. . to guard one part of the soci-
ety against the injustice of the other part”*:

[T |he real power lies in the majority of the
Community, and the invasion of private
rights is chiefly to be apprehended, not from
acts of Government contrary to the sense of
its constituents, but from acts in which the
Government is the mere instrument of the
major number of the constituents.”’

d.

d. at4.
d. at3.
d. at 4.
8 Jd. at b.

8 The Federalist No. 51 (James Madison) (Clinton Rossiter ed.,
2003) at 320.

89 Letter from James Madison to Thomas Jefferson (Oct. 17,
1788), in Jack N. Rakove, Declaring Rights, at 161-62 (1998); see,
e.g., West Virginia State Bd. Of Educ. V. Barnette, 319 U.S. 624,
638 (1943) ("The very purpose of a Bill of Rights was to withdraw
certain subjects from the vicissitudes of political controversy, to
place them beyond the reach of majorities . . . [Flundamental rights
may not be submitted to vote; they depend on the outcome of
no elections.”); Samuel Freeman, “Constitutional Democracy and
the Legitimacy of Judicial Review,” 9 Law & Philosophy 327, 327
(1990) (“The conception of democracy that stems from the social

I
I
I
I

A renewed trust among the commu-

nity with respect to the CPD -and a
new, shared vision for policing in Cleveland - is also necessary
from the perspective of ensuring greater safety on the streets
of Cleveland. Community confidence and trust, by making res-
idents more willing to participate and cooperate with police,
tends to reduce both crime and the fear of crime.” According-
ly, the Consent Decree is far more than an administrative, bu-
reaucratic, or accountability-focused document. It is squarely
a crime-fighting document that will assist substantially in the
ability of CPD officers to perform its core law enforcement func-
tions.

D. CPD Community Engagement

Over the past six months, CPD has meaningfully sought com-
munity feedback related to critical reforms. In addition to the
efforts made in relation to the mission statement discussed
above, the CPD participated significantly in soliciting feedback
to proposed changes to its use of force policies, engaging both its
front-line police officers and Cleveland residents.

The Team recognizes that, for some CPD personnel, engaging

contract tradition of Locke, Rosseau, Kant and Rawls, is based in
an ideal of the equality, independence, and original political juris-
diction of all citizens . . . [Jludicial review can be seen as a kind of
shared precommitment by sovereign citizens to maintaining their
equal status in the exercise of their political rights . ... ™).

9% See generally Robert J. Sampson, et al, “Neighborhoods and
Violent Crime: A Multilevel Study of Collective Efficacy,” 277 Sci-
ence 918 (1997) (detailing link between community policing and
crime and fear of crime); Gary W. Cordner, "Community Policing:
Elements and Effects,” 5 Police Forum 1(1995) (same); Michael D.
Reisig & Roger B. Parks, “Can Community Policing Help the Truly
Disadvantaged?" 50 Crime & Delinquency 139 (2004) (same);
Dan Fleissner & Fred Heinzelmann, National Institute of Justice,
“Crime Prevention Through Environmental Design and Com-
munity Policing” (Aug. 1996) (same); A. Steven Dietz, "Evaluating
Community Policing: Quality Police Service and Fear of Crime,”
20 Policing 83 (1997) (same).
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the public substantively on issues related to the Division’s pol-
icies, procedures, and operations is a new concept and experi-
ence. It is understandable that some, at least initially, might be-
lieve that such engagement must entail criticism, condescension,
or attack. However, the dedication of other CPD personnel to
participating in dialogue both with individuals who indicated
that they are highly supportive of CPD and with others who in-
dicated that they are highly critical of police conduct has been
noteworthy.

The Monitoring Team has received questions and been made
aware of the concerns of some community members about the
participation of CPD personnel at community forums or on
community panels focusing on police reform. The Team under-
stands that the experiences of some community members may
lead them to be highly averse or subjectively unable to feel like
their experiences can be validated and their voices heard in the
context when a member representing the police are present.
However, paradigms related to restorative justice are ground-
ed, in part, on “involving all stakeholders.”™' Broad-based,
cross-community conflict resolution approaches are likewise
grounded in the “[i|nclusion of a full range of stakeholders.”
Studies of police complaint mediation programs indicate that
the presence of law enforcement agents is critical in transform-
ing the attitudes, views, and behaviors of both residents and po-
lice officers regarding specific police-community interactions.””

In short, arenewed relationship between the community and Di-
vision of Police, where each group views the other not as “them”
but as “us,” requires the participation of Cleveland residents and
officers alike. It may, from time to time, require a good-faith ef-
fort by officers to learn more about the day-to-day interactions
that some community members believe passionately are system-
ically unfair or unjust - just as it may require a good-faith effort
by Cleveland residents to hear about the day-to-day realities and
rigors of line-level law enforcement. It may require members of
the community and police department, over time and when ap-
propriate, to engage with the possibility that the police-commu-
nity relationship is not inevitably or permanently consigned to
be what it may have been.

9" About Restorative Justice, “Tutorial: Intro to Restorative Justice”
(last visited Nov. 21, 2016), http:/restorativejustice.org/restor-
ative-justice/about-restorative-justice/tutorial-intro-to-restor-

ative-justice/.

92 Judith E. Innes, "Consensus Building: Clarifications for the Crit-
ics,” 3 Planning Theory 7 (2004).

9% Samuel Walker & Carol Archbold, "Mediating Citizen Com-
plaints Against the Police: An Exploratory Study,” 2000 J. Disp.
Resol. 231 (2000); Ryan P. Hatch, “Coming Together to Resolve
Police Misconduct: The Emergence of Mediation as a New Solu-
tion,” 21 Ohio St. J. on Disp. Resolut. 447 (2005).
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BIAS-FREE
POLICING

As part of the Consent Decree, the City of Cleveland and the
Department of Justice have agreed to make certain that the
Cleveland Division of Police “will deliver services with the goal
of ensuring [those services| are equitable, respectful, and free of
unlawful bias, in a manner that promotes broad community en-
gagement and confidence in CDP.”!

To that end “CPD’s bias-free policing initiatives will need to be
geared toward: (1) ensuring a zero-tolerance approach to ex-
press, outward, and intentional manifestations of bias by CPD
personnel; (2) ensuring policies and processes for identifying
instances in which police services may be delivered in a less than
impartial manner; and (3) providing officers with education and
training on areas such as “problem-oriented policing, procedur-
al justice, . . . recognizing implicit bias,”” “cultural competency
training regarding the histories and cultures of local immigrant
and ethnic communities,”’” and others.

‘While recognizing that “cultural and historical realities [may |
render itimpossible to entirely eliminate the possibility or effects
of individual bias, CPD policy and training can provide officers
with specific strategies and approaches - backed up by scientif-
ic literature and existing real-world training - for attempting to
minimize the effects of such bias on officer decision-making.””’
As detailed in the Updated First-Year Monitoring Plan, the de-
velopment of that policy and training will need to incorporate,

94 Dkt. 7- 191 35.

% Id. 9 40(b).

% Id. 91 40(d).

9 First Semiannual Report at 29.

where appropriate to do so, the concerns and issues gathered by
the Cleveland Community Police Commission from Cleveland’s
diverse communities.”

To date, the CPC has provided specific recommendations relat-
ing to bias-free policing. Those recommendations were the cul-
mination of approximately seven community meetings devoted
to gathering the experiences, viewpoints, and feedback of Cleve-
land’s communities of color, faith, LGBTQ, youth, and homeless
related to bias-free policing. The initial CPC report summa-
rizing this input and those recommendations included specific
comments and concerns collected by the CPC Bias-Free Work
Group from community members. The CPC’s report also pro-
vided numerous recommendations to the CPD related to its: in-
teraction with citizens of varying backgrounds and demograph-
ics; organizational culture; recruitment; training; and, reporting.

As a result of CPC’s considerable efforts to gather the views
and feedback from across Cleveland’s diverse communities, the
Commission’s initial bias-free policing recommendations were
detailed and thorough — and will no doubt prove useful as the
Division drafts an initial bias-free policing policy that utilizes
“strategies, such as problem-oriented policing, procedural jus-
tice, and recognizing implicit bias.”"”

With that work completed, the focus is now on the development
of the CDP’s policy and training. As detailed in the Updated
First-Year Monitoring Plan, the Monitor and the Parties are cur-
rently reviewing CPD’s draft bias-free policing policy. Ultimate-
ly, the Monitor must approve or disapprove of the final Bias-Free
Policing Policy by February 28, 2017.""

% Dkt. 80-1at 20.
9 Id. at 30.
190 d. at 20.
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USE OF
FORCE

A. Policy

The topic of use of force—how, when, and under what circum-
stance CPD officers are permitted to use force—is central to the

consent decree.'”' The Decree mandates the CPD:

[R]evise, develop, and implement force poli-
cies, training, supervision, and accountability
systems with the goal of ensuring that force
is used in accordance with the Constitution
and laws of the United States and the require-
ments of the Agreement and that any use of
unreasonable force is promptly identified and
responded to appropriately.

1. The Policy Drafting & Community Engagement Process

From the beginning of work on new
use of force policies under the Con-
sent Decree, the Parties and major
stakeholders have been substantially
involved in actively soliciting com-
munity involvement in the policy cre-
ation and refinement process. Each group’s initiative has been
vital to the success of creating a use of force policy that incorpo-
rates and reflects community values.

use of force policies.

Most importantly, the community was invited to be involved in
the policy revision process both early on, to help set the agen-
da and frame issues that needed to be addressed in new policies,
101 See Dkt. /-1 9191 45-130.

192" Id. 9] 45.

and later in the process, when CPD and the Consent Decree
Parties believed that the revised policies were substantially far
enough along to make community feedback valuable and neces-
sary. In making the proposed force policies public well before
they were completed, formally reviewed by the Monitor, or cir-
culated to the Court for approval, the Cleveland community had
an opportunity to be more involved in the substantive drafting
of use of force policies than - at least to this Monitoring Team’s
knowledge —any other community has, to date, in other Consent
Decree contexts.

Because this commitment to sustained community involvement
and substantive public participation by the City, CPD, and the
Department of Justice has been so significant, the following sec-
tions summarize, in some detail, the process that Consent De-
cree stakeholders used in creating the new rules of the road for
officers with respect to using force that the Court approved at a
status conference on January 6, 2017.

a. CPC's Engagement

The feedback process started in February 24, 2016 when the
CPC held a full meeting on the topic of use of force. The Com-
mission subsequently hosted a separate town hall and held spe-
cial meetings with community groups and organizations — such
as the Black Shield police officer organization, Cuyahoga Metro-
politan Housing Authority (“CMHA”) residents, 100 Black Men,
clergy, the LGBT Community Center, members of the Mental
Health Advisory Committee, and others. CPC also “developed
a Use of Force Questionnaire,” which allowed community mem-
bers to directly provide input.

The Commission ultimately proposed a set of specific recom-
mendations to Consent Decree stakeholders based on this feed-
back. Those recommendations focused on a broad range of top-
ics including emphasizing “life preservation” in policy, providing
“updated state-of-the-art training” and ensuring the policies are
“aligned with community values and expectations.””

b. The City of Cleveland's Engagement

Cleveland’s Community Relations Board also conducted an in-
formal survey on use of force issues.

The  Cleveland — commubnity —was involved A total of 1,092 residents provided
throughout the development of the Division’s new  feedback in some capacity. Although

the City’s survey did not secure aran-

dom, statistically-significant sample,

the City did a noteworthy job and the
Monitoring Team commends their efforts.

Key findings from that engagement effort included:”

103 Cleveland Community Police Commission, “Use of Force:
Summary Report & Initial Policy Recommendations” at 7-8 (Mar.
31, 2016).

101 First Semiannual Report at 33.
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*  Arelatively low number of Cleveland residents (about
one-third) said that the City of Cleveland’s police are
fair when using force.

*  Fewer than half (44 percent) of respondents agreed
that CPD approaches citizens in a respectful manner.

*  Close to half (45 percent) of participants in the survey
said that CPD uses excessive, or too much, force.

* A slightly higher percentage (54 percent) of respon-
dents believed that CPD disproportionately uses force
against certain groups of
people.

officers may and may not use force on the streets of Cleveland.
Starting in March 2016, the Consent Decree stakeholders met
regularly to discuss issues and exchange preliminary drafts of
the policies. All stakeholders were, and are, mindful of the duty
to structure the reform process in a manner that can make max-
imum use of the time that Cleveland residents provide to the
process.

On September 8, the Parties and Monitoring Team agreed that
the then-current drafts of four pol-

The Division of Police engaged in a process 10 icies - a general policy, a definitions

* Most respondents (59 per- secure the sz,lbstantz,be‘ input from CPD officers  policy, a policy addressing intermedi-
cent) believe that CPD is about its prior use of force policies and what they  ate weapons, and a policy addressing

not appropriate]v trained wanted to see in a new p()li(,:\’.

on use of force issues.

*  About two-thirds (65 percent) of respondents indicat-
ed that they do not believe that there is accountability
and accuracy in how officers report use of force inci-
dents.

c¢. CPD's Engagement

The Division also engaged in a process to secure the substantive
input from CPD officers about the use of force policy. CPD part-
nered with the leadership of CPPA, FOP, and other police officer
organizations and conducted several forms of officer outreach.
These outreach efforts included a non-scientific online officer
survey, focus group discussions, anonymous written submis-
sions, and a series of meetings with union and officer organiza-
tion leadership.'””

As the Monitoring Team has previously summarized, key find-
ings from the officer online survey included that:'*°

*  Most officers who completed the feedback form did
not believe that force types and categories in CPD’s
current force policies are sufficiently clear.

*  Officers appeared to want clearer definitions of key
terms used in the force policy, with fewer than 40 per-
cent of officers saying that current definitions make the
current policy more understandable.

*  Fewer than one-third (31 percent) of responding offi-
cers believe that the current CPD policy reflects a pri-
ority on using techniques other than force to effectuate
law enforcement objectives.

°  Of officers who had experience using the Taser, near-
ly two-thirds (65 percent) of respondents found the
less-lethal very effective or effective.

d. The Policy Revision Process

After receiving input from the CPC, the City, and the CPD, the
Division set out to draft revised policies with respect to when

105 Id
106 /d

the duty to de-escalate — were suffi-
ciently advanced that community in-
put and feedback was warranted and necessary. Consequently,
the Parties and Monitoring Team made proposed new policies
available to the general community.

e. The Stakeholder's Collaborative Engagement

Starting on September 8, the Monitoring Team — working close-
ly with the City of Cleveland, CPD, the Department of Justice,
and the CPC - solicited public input on the CPD’s proposed Use
of Force policies. Between September 8 and November 4, 2016,
the Parties engaged in a comprehensive feedback process.

1. Overview of The Public Comment Process

To ensure that the Consent Decree stakeholders received in-
put from a cross-section of Cleveland residents, the Monitor-
ing Team oversaw a comprchensive process of community in-
volvement aimed at providing community organizations and
residents, including CPD personnel, with numerous avenues to
provide input on the force policies.

1. The Monitoring Team’s Website. The Monitoring
Team made the draft policies available on the Mon-
itoring Team website, the CPC’s website, and the
City’s website, along with a brief summary of key pol-
icy changes. Organizations and interested individuals
were invited to submit written comments.

The Team received three sets of detailed comments—
from The Schubert Center for Child Studies at Case
Western Reserve University (“Schubert Center”),
Strategies for Youth, and the American Civil Liberties
Union of Ohio.

2. The Monitoring Team’s Feedback Form. The
Monitoring Team created an online feedback form to
provide residents with an opportunity to weigh in on
the policies without necessarily having to read the pol-
icies in full or attending a public event. The feedback
form asked residents a series of questions designed to
get their views on whether the new policies address
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their concerns, would improve police-community re-
lations, and would promote officer safety. Comments
were received from a number of Cleveland residents.

Community Roundtables. The Monitoring Team
coordinated - in partnership with the City, CPC, CPD,
and Department of Justice — two major community
roundtables to provide an opportunity for direct en-
gagement between the Consent Decree Parties and
the community around the proposed policy. Those
roundtables took place on September 15, 2016 at Jerry
Sue Thornton Center, on Cleveland’s Eastside, and on
September 20 at Urban Community School, on Cleve-
land’s Westside. The Chief of Police and United States
Attorney for the Northern District of Ohio attended
both roundtables.

Some 200 residents and community leaders attend-
ed the two roundtables, including police officers, sev-
eral members of the clergy, residents and staft of the
Cuyahoga Metropolitan Housing Authority, Cleveland
city council members, and representatives from The
Hispanic Alliance, The Council on American Islamic
Relations, and the LGBT Center of Greater Cleveland.

In structure, the roundtable events included an over-
view of the use of force policies with a question-and-an-
swer panel and an opportunity for small group discus-
sions.

The community roundtable started with a 20-minute
overview presentation by the Monitor. It sought to
provide attendants with a brief overview of the policies
- focusing on the major differences between CPD’s old
policies and the proposed new policies and highlight-
ing how the new policies satisfy the Consent Decree
requirements and also keep CPD personnel and the
Cleveland community safe.

A subsequent question-and-answer portion of the ses-
sion began with community members discussing the
new policy in small groups to which attendees were
randomly assigned. Representatives from the City, the
DOJ, the Monitoring Team, and the CPD served as fa-
cilitators and led the small group discussions.

Each group was instructed to come up with and agree
on two questions. A panel of representatives - includ-
ing from the DOJ, the City, and the Monitoring Team
answered as many questions as possible in 20 minutes.

Some of the groups sought clarification on key policy
terms, like “chokehold” and “proportionality.” Others
asked about training and accountability—for example,
inquiring whether “officers have scenario-based train-
ing.” Many attendees understandably emphasized the

importance of issues relating to training, reporting, ac-
countability, and discipline - topics that the Consent
Decree encompasses but on which the reform process
will address in coming months.

After the question and answer panel, the same small
groups engaged in a substantive discussion around the
use of force policies. The Monitoring Team created an
agenda to guide the conversations and give residents
an opportunity to weigh in without reading the policy
in full. Participants were first asked to reflect on Cleve-
land community values, and then to apply these val-
ues to specific policy questions - such as what factors
officers should be required to consider before using
force. Each group was provided with a large easel pad
and instructed to choose a note taker to document the
group’s thoughts and discussion.

After a 45-minute discussion, a reporter nominated
by the group was asked to share the group’s two most
significant or important suggestions or ideas with the
audience and the Consent Decree stakeholders. The
Monitoring Team recorded these summary sugges-
tions on a projected screen so that community mem-
bers could not only hear but see their own thoughts
and the feedback of other small groups.

A number of community members - including some
who had concerns about the impact on the policies on
police officers or certain groups within Cleveland - ex-
pressed their appreciation for having an opportunity
to participate in the policy-making process and found
the small-group format to be a positive way to ensure
that the voices of all attendees could be heard by oth-
er Cleveland residents and from a representative of a
Consent Decree stakeholder directly involved in the
day-to-day reform effort. Indeed, the Mental Health
Response Advisory Committee has sought, and the
Monitoring Team has gladly provided, technical as-
sistance on planning that group’s community engage-
ment process on proposed crisis intervention policies.
The Monitor is pleased that other Consent Decree
stakeholders are secking to replicate the kind of inten-
sive community feedback that occurred in conjunction
with the use of force policies in other important areas
of reform.

2. Summary of Comments Received

Generally, as a local Cleveland newspaper summarized, resident
discussions focused on small tweaks — and a general sense that
the force policies were an important step in the right direction
for Cleveland going forward.”” Several community members

197 See Eric Heisig, "Residents Offer Input On Proposed Cleve-
land Police Use-Of-Force Policy,” Cleveland.com (Oct. 16, 2016),
http:/www.cleveland.com/court-justice/index.ssf/2016/09/
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and small groups praised the policies for providing greater clari-
ty and for being “very straightforward.”

Both at the roundtables and in written comments,
community members made a number of suggestions
for how to improve the draft policy. Many emphasized
the need for greater communication before using force
and during de-escalation. Several tables suggested of-
ficers learn how to de-escalate themselves when they
arrive on a scene.

Some community members who took the online survey found
that the policies did not address their concerns and will nega-
tively affect officer and community safety. From the comments
received, it seemed as though many of the respondents did not
support the Consent Decree and expressed concern that the pol-
icies would keep officers from “protecting themselves.” These
comments reaffirmed to the Monitoring Team, including its five
former law enforcement professionals, the importance of ensur-
ing that the policies are as clear as possible and provide officers
with the tools that they need to keep themselves safe while they
keep Cleveland’s communities safe.

More specifically, the Monitoring Team noted a number of com-
mon themes or threads throughout the various community feed-
back mechanisms:

1. When Officers May Use Force. Community mem-
bers suggested a number of factors in which they be-
lieved that officers should be trained to assess and con-
sider when evaluating the threat that a subject poses.
These included the number of other officers present,
the amount of time provided for the suspect to reply to
acommand, information from witnesses, and potential
trauma to bystanders. During the community round-
tables, at least half the groups emphasized the impor-
tance of improved communication between officers
and suspects. Groups stressed that officers should con-
sider the subject’s ability to speak English and whether
the subject understands the officer’s commands.

2. De-Escalation Techniques. At the communi-
ty roundtable, participants also suggested additional
techniques officers should consider. Several groups
suggested officers should consider the tone and vol-
ume of their voice when de-escalating a situation. One
group suggested that “officers should approach sub-
jects with a low voice, to avoid subjects from yelling at
officers.” Several groups felt as though officers should
give subjects room to vent and to distinguish venting
from violent mannerisms. Another group believed that
officers should tailor their de-escalation strategies to
specific neighborhoods.

Several of the small roundtable groups felt the de-esca-

residents offer input into pro.html.

lation policy should more expressly emphasize the role
of officers as “guardians” rather than “warriors.” This
was articulated in several different ways. One group
stressed that “officers should leave the situation better
than how they found it,” while another noted that “the
responsibility of the officers is not to escalate the situa-
tion and this should be more prominent in the policy.”
Another group worried officers might not attempt to
de-escalate for a reasonable enough time and asked for
clarification on an appropriate “length of time the offi-
cer should attempt de-escalation tactics.”

A number of groups highlighted the information prob-
lem that officers often face and the challenges that
officers confront when needing to make quick assess-
ments of people and circumstances that may unfold
quickly. Groups discussed how “de-escalation is only
possible if officers are properly informed.” One group
urged the department to work on clarifying communi-
cation from the caller to the dispatcher and then again
from the dispatcher to the officer.

3. Youth. At the community roundtables, at least four
groups suggested the policies need to better address
communicating and de-escalating with children. One
group suggested a youth-specific policy. The Schubert
Center and Strategies for Youth provide additional,
valuable, and specific comments to Consent Decree
stakeholders on a variety of issues relating to children,
youth, and juveniles.

4. Mental Health. Several community roundtable
groups expressed concern that the proposed policies
fail to emphasize how officers should interact with
community residents with mental disabilities. One
group suggested that “each police district have a spe-
cific number of CIT trained officers and CIT trained
supervisors on duty during each shift.” Another group
urged for CPD to keep a database of neighborhoods
or streets where mentally disabled community mem-
bers reside. These and other comments have been
discussed even more specifically within the content of
CPD’s specific policy on crisis intervention.

5. Communication. Over half of the groups at both
roundtables suggested that, to enable verbal de-escala-
tion strategies, officers be provided with more training
on communicating with non-English speakers. One
group suggested that each officer carry a mini “cheat
sheet of common Spanish phrases.”

6. Cleveland Community Values. Several groups
suggested the policies include statements expressly ref-
erencing CPD’s recognition of the values of “reverence
for life” and “respect for all individuals.”
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7. Feedback About Topics Not in the Use of Force
Policies. Community members provided input on
several topics not expressly covered by the proposed
policies relating to when officers may and may not de-
ploy force in the field. These important topics included
training, reporting, accountability in the review of ex-
cessive use of force, and community policing.

Training. Over half of the groups offered
suggestions on how training should be con-
ducted and what additional topics should be
covered. Several reiterated the importance
of scenario-based training and role-playing.
One said that the policies include “too much
writing” and urged the CPD to use videos,
examples, and illustrations instead of classic
classroom instruction. Several groups and
community members noted the influence of
race and poverty on CPD’s policing practices.
Two roundtable groups suggested training
should address implicit biases and cultural
competency,

Lastly, some residents provided input on
what should happen after training. One group
suggested, officers should be tested to make
sure they know the policies, while another
group recommended that the policies should
be reviewed and revised in order to reflect the
realities of Cleveland.

Reporting. A number of community com-
ments focused on the reporting of use of
force incidents and ways to provide transpar-
ency in the process. One small group suggest-
ed the creation of a CPD database where use
of force data is tracked and open to the pub-
lic. Another urged the police department to
post a sample Use of Force Reporting form
on their website. Another roundtable of
residents expressed concern about officers
reporting each other. That group urged the
CPD to allow for anonymous reporting in or-
der to protect officers from retaliation.

Review Process and Accountability. Many
community members expressed concerns
about the process by which force incidents
are investigated and reviewed. Several groups
indicated that the current review structure is
inadequate. Two groups suggested review by
independent third parties, rather than indi-
viduals connected to the police department.
They recommended the department find
ways to combat the “blue wall of silence” cul-
ture. Additionally, community members sug-

gested adding more emphasis on the respon-
sibilities of officers who witness excessive use
of force. Lastly, one group recommended im-
mediate isolation for officers who have been
involved in a use of deadly force.

Community Policing. At the community
roundtables, several groups commended the
Parties for including the community in this
policy-making process. Many residents em-
phasized the need for more community en-
gagement. One small group said they would
like more opportunities and venues to learn
how officers implement the use of force pol-
icies.

A few groups suggested officers become more
familiar with the areas they patrol. One group
noted that community policing principles are
integral to these policies. This group stressed
that officers should learn more about quality
of life challenges in their patrolling communi-
ties as that often influences how residents re-
spond. Another group suggested CPD create
an officer database consisting of each officer’s
name, picture, and some brief information
about the officer, such as—the officer’s patrol
area, education, and qualifications.

Many community residents discussed the
influence of race and poverty in CPD’s polic-
ing practices. Several groups provided sug-
gestions on additional training topics, such
as cultural competency and implicit bias.
Others expressed concern about officer’s
perceptions of minority communities. They
suggested that CPD adopt stronger commu-
nity policing practices and more community
engagement.

2.. The Final Use of Force Policies Approved by the Court

As submitted to and approved by the Court, the policy revisions
include critical changes to 5 new policies:

(1) CPD’s General Police Order (“GPO”)

regarding Use of Force - Gener-
al, which outlines clear use of force
principles and specific expectations
about when CPD authorizes offi-
cers to use force;

(2) a Use of Force - Definitions GPO,

which defines commonly used
terms in the various force policies;

(3) a Use of Force - De-escalation

GPO, which requires that officers
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use affirmative strategies and tactics
aimed toward ensuring officer and
subject safety while reducing the
need for or the severity of force to
be used;

(4) a Use of Force - Intermediate
Weapons GPO, which provides
specific guidance on the use of less-
than-lethal force tools, such as the
Taser, OC Spray, and baton; and

(5) a Use of Force - Reporting GPO,
which addresses the requirement
that officers report force when used.

As the Monitor reported to the Court when it recommended ap-
proval of the policies, " the use of force policies are consistent
with the Consent Decree because they promote officer and pub-
lic safety, enhance effective and proactive law enforcement, and
advance constitutional policing in a manner consistent with the
values of Cleveland’s communities as articulated by those com-
munities during extensive community outreach and engagement
on the force policies.

a. Use of Force: General

all force to be necessary and proportional, the new policy match-
es community expectations and best practices.'”

The fourth principle, de-escalation, is now required before offi-
cers resort to the use of force. Although the CPD has a separate
de-escalation policy, the Division has included de-escalation as
one of the major principles in the general policy."" This serves
to reiterate and highlight the important expectation that officers
employ de-escalation techniques.” Many Community Round-
table participants expressed concern that the proposed policies
failed to address how officers should interact with community
residents with mental disabilities. The Parties responded to this
feedback by adding, in the list of “officer/subject factors and cir-
cumstances” that must be considered “when choosing a force
response,” that officers should consider “/k jnown or reasonably
apparent mental illness, developmental disability, or crisis inci-
dent” and “[ k jnown or reasonably apparent physical disability or
other medical or physical condition, including visual or hearing
impairment,” when choosing a force response.

2. When Officers Are Authorized to Use Force

The new policy provides specific

CPD’s new use of force policies are consistent with — guidance as to when deadly force

the Consent Decree because they promote officer  may be authorized. It also provides
At the outset, the new force policy and public safety, enhance effective and proactive a specific list of actions in which,

1o«

emphasizes the Division’s “commit- [aw enforcement, and advance constitutional “[clonsistent with the principles of
ment to carry out its duties with a  policing in a manner consistent with the values of necessity, proportionality, objective

reverence for the sanctity of human  Cleveland’s communities.

life.”'"” This express commitment—

which not only aligns the CPD’s new, Court-approved mission
statement—is directly responsive to feedback from the Use of
Force Community Roundtables and the CPC’s explicit recom-
mendation."”  After outlining the purpose of the policy, the
General GPO articulates the policy’s four fundamental require-
ments: that force be used only when it is (1) necessary, (2) pro-
portional, and (3) objectively reasonable, and that officers (4) use
strategic de-escalation tactics and strategies when it is safe and
feasible to do so.

1. Principles

The inclusion of necessity, proportionality, and de-escalation is a
notable shift from CPD’s prior force policy.”"" The Division’s pre-
vious, fifteen-page policy — which a majority of CPD officers told
the Division was unclear and gave them insufficient guidance on
when precisely force can and cannot be used - prohibited “exces-
sive force,” without defining precisely what would be excessive,
and situated authorized force in terms of force “that is objective-
ly reasonable to bring an incident under control.”” By requiring

198 Dkt. 83.

199 /d. at 16

10 Dkt. 74;Dkt. 83 at 16.

" Dkt. 83 at 17 (or cite to the old policy).

2 Cleveland Division of Police General Police Order 2.1.01 (last

reasonableness, and de-escalation,

Officers shall not” engage. These
actions include using force against subjects “who only verbally
confront officers,” applying force to those “who are handcuffed
or otherwise restrained” except in very limited circumstances,
using “neck holds,” and using “head strikes with hard objects."”
This prohibited activity list — consistent with the Consent De-
cree - also conforms to many of the CPC’s recommendations,
including prohibiting the “use of force against those who are
exercising their First Amendment rights.”""” Tt also prohibits of-
ficers from “reaching into, or placing themselves in the path of a
vehicle.” "

3. Rare and Exceptional Circumstances

revised August 14, 2014).

5 See, e.g. Seattle Police Department, Manual Section 8.000
("An officer shall use only the degree of force that is objectively
reasonable, necessary under the circumstances, and proportional
to the threat or resistance of a subject”); PERF Guiding Principles
No. 2 and No. 3 at 35-40.

" Dkt. 83 at 17.

15 /d

16

- Id. at 18.

8 Id. at 19.

19 Dkt. 83 at 19; Dkt. 7-1 9] 59.
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No law, court, or policy can prescribe specific rules that can
apply to every conceivable circumstance involving all possible
police encounters under any possible permutation of circum-
stances.”” Indeed, CPD was mindful that any force policy “must
embody allowance for the fact that police officers are often
forced to make split-second judgments — in circumstances that
are tense, uncertain, and rapidly evolving.””' Consequently, the
policy provides that “[i]n rare and exceptional circumstances”
where deadly force would be authorized, the subject’s actions
“constitute an immediate danger and grave threat to the officer
or others,” and “no other force options, techniques, tactics, or
choices consistent with the Division’s policy are available, it may
be necessary for an officer to take extraordinary or unanticipat-
ed actions in order to overcome the threat” that might resemble
approaches that are prohibited in nearly every other circum-
stance by CPD’s policy.

The expectation of the Parties and Monitor are that this “im-
mediate danger and grave threat” policy provision would apply
exclusively “[i|n rare and exceptional situations,” that CPD’s
policy will be routinely and fairly applied “without regard to” an
officers “underlying intent or motivation,” and that “[t]he offi-
cer’sactions” in such exceptional circumstances “shall be subject
to strict review.””” Indeed, it is the hope and expectation of all
stakeholders that no Cleveland officer or resident will find them-
selves in the type of dangerous encounter with a subject where
an officer’s options are so severely limited that a safe resolution
of the incident is only possible by using otherwise prohibited
force techniques.

4. Duty to Intervene and Duty to Provide Medical
Attention

The duty to intervene provides that
“[elach officer at the scene of a use of
force incident has a duty to intervene
by taking all reasonable actions to
stop any use of force that is perceived
to be unauthorized by this policy.”'"*
The duty to provide medical aid is an affirmative duty for officers
themselves. CPD’s prior policy required only that officers “en-
sure medical care was provided.”””

5. Addressing Community Concerns

Some community comments during the public feedback pro-

20 Linda S. Miller, et al, Community Policing: Partnerships for
Problem Solving 46 (11th ed. 2011) (*Police use discretion because
no set of policies and procedures can prescribe what to do in ev-
ery circumstance.”).

21 Graham v. Connor, 490 U.S. 386, 397 (1989).

122 Dkt. 83 at 20.

123 Id.; Graham v. Connor, 490 U.S. 386, 397 (1989).
24 Dkt. 83 at 20.

125 Id

cess focused on the need for officers to tailor their responses to
young people in a manner consistent with their age, maturity,
and relative development. The Monitor understands that CPD
is working closely with the Schubert Center for Child Studies
at Case Western Reserve to craft a standalone GPO about offi-
cer interactions with youth. To the extent that any Use of Force
policy cannot exhaustively detail the particular knowledge that
officers should have about young people, the Team applauds the
Division’s forward-looking focus on the specific issues that re-
late to interacting with children and juveniles in various stages
of physical and cognitive development. To the extent that this
protocol on addressing young subjects is successful, other such
protocols might be developed to address the disabled or those
with language barriers.*

Other community comments focused on issues relating to hold-
ing officers accountable with complying with the requirements
of the force policy or on actions not squarely within the realm
of use of force. For instance, the CPC suggested that the force
policy address issues related to “verbal abuse, intimidation, . .
. sexual favors,” sexual violence, and retaliation.”” The impor-
tance of each of these subjects demands a full treatment in a sep-
arate General Police Order, both to make clear that professional
obligations and standards relating to such areas apply not just
when force is used but across officer interactions with the pub-
lic and to ensure that CPD’s revised General Use of Force poli-
cy maintains the focus and clarity that officers and community
members routinely urged.

Similarly, a number of community recommendations focused
on issues relating to use of force data, investigations, account-
ability, transparency, body cameras, and the role of the Office

of Professional Standards (“OPS”)

Many community comments focused on issues of  in reviewing force incidents.”” The
accountability.  The importance of each of these  Monitoring Team concurs that these
subejcts demands a full treatment in a separate issues, which are all addressed in the
General Police Order, and the Consent Decree  Consent Decree, are squarely related
process will soon work on addressing these issues.

to force and the long-term ability of
the Division to implement the Use
of Force policy in practice. Because the General Use of Force
policy focuses on when officers may and may not use force on
the streets of Cleveland, these topics will be subsequently ad-
dressed in the Consent Decree process in other General Police
Orders and Operation Manuals.

b. Use of Force: Definitions

126 Cleveland Community Police Commission, “Summary Com-
parison Of Proposed General Police Orders With Cleveland
Community Police Commission Recommendations” at 7-8
(Sept. 23, 2016), [hereinafter CPC Final Use of Force Summary
Comparison] (recommending “specific protocols for dealing with
those with physical . . . conditions, . . . differently abled, and lan-
guage barriers”).

127 CPC Final Use of Force Summary Comparison at 2, 7.
128 CPC Final Use of Force Summary Comparison at 12-14
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Common definitions of frequently-used terms that apply
throughout the force-related policies are located in the newly
revised Definitions policy. These definitions provide a common
framework for officers, and the public, aimed at fostering clarity,
fairness, and accountability. The three-page Definitions policy
defines thirteen terms, three levels of force, and three levels of
subject resistance.””

The revised policy directly responds, as noted above, to feedback
and comments from CPD officers. One of the key findings from
the electronic survey that the Division conducted was that “offi-
cers appeared to want clearer definitions of key terms used” in a
new force policy, “with fewer than 40 percent of officers saying
that the Division’s old definitions made the policy clear.”” Con-
sequently, CPD endeavored to make the new definitions both
concise and precise — so that policy provisions using the defined
terms are readily understandable. For instance, the new policy
provides clear definitions for key terms integral to the general
policy.”!

The Definitions section also outlines the three Levels of force
discussed.'”” It should be noted that, consistent with the Decree,
low-level, Level 1 reportable force now includes “un-holster-
ing a firearm and pointing it at a subject.”™” This is consistent
with the CPC recommendation that the policy “[i]ncorporate
in GPO Definitions, explicit language regarding pulling out and
pointing of firearms—even when not fired.”™

c. Use of Force: De-Escalation

De-escalation is the use of affirmative and strategic techniques
to preserve a greater array of tactical options, thereby increasing
the likelihood that a subject will voluntarily comply while mini-
mizing the likelihood that force will need to be used during an
incident and/or reducing the severity of force that is used. CPD’s
revised policies now impose an affirmative duty on police offi-
cers to de-escalate situations unless it is not safe or not feasible
for them to do so. The concept has been set forth both in a dis-
tinct policy section and as a requirement in the General Use of
Force policy. ™

CPDrs stated intent of having both a separate, standalone De-es-
calation policy and incorporating de-escalation expressly into

129 Dkt. 83 at 21-22.

130 Dkt. 43-1at 33.

Bl See Dkt. 83 at 22. (discussing the addition of definitions for
integral words—such as “neck hold" and “necessary’—in the gen-
eral policy).

192 Dkt. 83 at 38.

133 Dkt. 7-1 91 56; Dkt. 83 at 38.

134 CPC Final Use of Force Summary Comparison at 2.

1% Dkt. 83 at 24. The General Use of Force Policy emphasizes
the significant breadth of the duty and the primary importance
of de-escalation in the Division's approach to policing and using
force going forward.

the General Use of Force policy is to clarify that officers under-
stand that “the guidelines relative to de-escalating situations in
order to gain voluntary compliance and reduce the need to use
force” apply to all encounters, regardless of whether force is ulti-
mately required to resolve the situation or not.”® During the Use
of Force Community Roundtables, many community members
discussed the importance of incorporating specific protocols
for de-escalating individuals with mental health conditions."””
Consistent with this feedback, the de-escalation policy requires
officers to consider whether a subject’s lack of compliance is a
deliberate attempt to resist or an inability to comprehend and/
or comply based on “[k jnown or reasonably apparent mental ill-
ness, developmental disability, or crisis incident or [k |nown or
reasonably apparent physical disability or other medical or phys-
ical condition, including visual or hearing impairment."**

d. Use of Force: Intermediate Weapons

Intermediate weapons, sometimes called less-lethal or less-than-
lethal weapons, can be an important tool used by officers to gain
control of a subject posing a threat without needing to use more
deadly force. The appropriate use of less-lethal weapons has
been associated with a lower rate of injuries to both officers and
civilians.”? CPD previously did not have a standalone, separate
policy section or manual specifically dedicated to intermediate
weapons.”  Instead, different rules applied to different inter-
mediate weapons, and all were contained in the Division’s single
force policy. Indeed, the only guideline that applied to all inter-
mediate weapons was that officers were not permitted to use an
intermediate weapon against someone who was passively resist-
ing."

The revised Intermediate Weapons policy focuses on four au-
thorized intermediate weapons: (1) ASP Baton/Riot Baton/
Impact Weapons; (2) Oleoresin Capsicum (OC) Spray; (3) Con-
ducted Electrical Weapon (“CEW” or “Tasers”); and (4) and the
beanbag shotgun. The new policy sets out clear provisions that
apply to all intermediate weapons, regardless of type, including
when officers are and are not authorized to use any intermedi-
ate weapon.“ Under the revised policy, officers are required to
carry at least two intermediate weapons, which ensures that of-
ficers will have multiple less-lethal options immediately available
to them.'"”

186 d; see also Dkt. 7-1 9 36.
137 Dkt. 83 at 25.
138 ’d

139 See e.g., Johnn M. MacDonald, et al, “The Effect of Less-Lethal
Weapons on Injuries in Police Use-of-Force Events” 99 Am. J.
Pub. Health 2268 (2009) (concluding that “[iIncidence of . . . inju-
ries can be reduced dramatically when law enforcement agencies
responsibly employ less-lethal weapons in lieu of physical force”).

10 Dkt. 83 at 25.

41 /d

W2 |d at 26.

¥3 Dkt. 83-4 at 1, Procedures (I)A)(2).

33



Case: 1:15-cv-01046-SO Doc #: 97 Filed: 01/10/17 35 of 70. PagelD #: 1642

34

The policy also provides force-instrument-specific guidelines —
or particular policy provisions that apply to the specific nature
of the instrument and the risks associated to officers and sub-
jects." Because OC Spray and CEW are more widely carried
and used by CPD officers than other intermediate weapons, the

guidelines for those instruments are discussed in detail.
e. Officer Use of Force Reporting

Finally, the Division’s Officer Use of Force Reporting policy is
consistent with the requirements of the Consent Decree and
incorporates community feedback."® This policy outlines what
officers must do to notify supervisors after force has been used,
what they must be prepared to do in terms of describing and re-
porting what happened, and the administrative response from
the Division that officers can expect to be followed immediately
after a use of force incident.

The proposed policy captures the affirmative duty placed on all
witness officers to report such force in writing. The Division has
created a Witness-Officer Narrative Statement, which requires
officers who are bystanders or witnesses to the use of force by a
CPD officer to provide, among other things: (1) detailed account
of the incident from the witness-officer’s perspective; (2) the
reason for the initial police presence; (3) a specific description of
the acts that led to the use of force; (4) the level of resistance en-
countered; and (5) a complete and accurate description of every
type of force used or observed.

The Use of Force reporting policy outlines what

come effective once the men and women of the Division receive
significant, substantive training on the policy’s provisions.

Monitoring Team’s last semiannual report summarized the im-
portance of training to the Consent Decree effort:

A consensus continues to emerge that
high-quality and robust training throughout
an officer’s career is a linchpin to ensuring
safe, effective, constitutional, and commu-
nity-based policing. The Consent Decree
requires that CPD officers receive no fewer

than 40 hours of in-service training annually
148

The Division’s upcoming, 16-hour training for all officers on
the new use of force policies will, it is hoped, serve as a strong
foundation for officers to learn about new obligations under the
policy and practice skills related to responding to subjects and
potential threats in dynamic, scenario-based environments.

CPD continues to partner closely with the Department of Jus-
tice, City, and Monitoring Team in development a comprehen-
sive use of force training that clarifies for officers what is expect-
ed of them under the new force policies, provides opportunities
for officers to apply the policies to real-world situations, and
allows CPD personnel to practice the tactics and strategies that
can ensure that they keep themselves safe while de-escalating
situations when it is feasible to do so.
It is currently contemplated that use

The comments of the CPC and oth-  Qfficers must do to notify supervisors after force ¢ orce training may be able to begin

er community organizations focused
on how force reports would be eval-
uated, reviewed, and made public.
Specifically, in a separate document
reviewing the reporting policy, the CPC indicated that “Use of
Force Reports need to be consistently evaluated for departmen-
tal values and integrity of reporting of the facts of the case,” and
that “Use of Force . . . be reported out to the community . .. on
a monthly or quarterly basis.”""/ The Monitoring Team agrees.
However, the Officer Use of Force Reporting policy applies to of-
ficers. The response of supervisors to use of force incidents, the
administrative inquiries and reviews of force, and the Depart-
ment’s tracking of data about use of force will all be the subjects
of subsequent GPOs that will be separately completed, made
available for wider review, and submitted to this Court.

B. Officer Use of Force Training

The approved, new use of force policies for CPD will only be-

W |d. at 2-8, Procedures (I1-V).

15 Dkt. 83 at 27- 28 (discussing specific details and protocols
officers must follow when using CEWs or Tasers).

16 d. at 28; Dkt. 7-1 99 87-99.
1 Dkt. 83 at 29.

has been used, what they must be prepared to do in
terms of describing and reporting what happened,
and the administrative response from the Division.

sometime in February 2016. Even if
several weeks more are required be-
yond that date to finalize training,
train CPD’s instructional staff to give
the training to officers on a round-the-clock basis, or commence
the training of officers, the Monitoring Team is satisfied that the
Division is committed to completing a high-quality training that
incorporates the good practices of peer departments and uses
adult educational principles. That is, even if the start of training
must be a some interval after February 2016, a shift in timelines
would be reasonable so long as it is in service of enhancing the
quality and effectiveness of the force training.

C. Use of Force Investigations & Review

The Monitoring Team outlined the significant Consent Decree
requirements relating to the internal investigation and review
of force used by CPD officers in the First Semiannual Report."”
Much of the public feedback regarding the policies on when offi-
cers may and may not use force understandably also began to ad-
dressissues relating to how the Division of Police would respond
to, investigate, and review force incidents - affirming that “[a|n
important goal of the Consent Decree is to ensure that all uses of

18 First Semiannual Report at 6.
19 d. at 36-37.
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force administered by CPD officers are, after being promptly and
uniformly reported, meaningfully examined and reviewed.”""

Currently, work is underway, per the Updated First-Year Monitor-
ing Plan, on new policies relating to the investigation and review
of force. This includes establishing policies on lower-level force
inquiries and, for serious uses of force, policies and protocols for a
dedicated Force Investigation Team (“FIT”) that must be specially
trained to handle comprehensive and objective administrative re-
views of force incidents. After policies are finalized, supervisors
will need training on the many new requirements relating to inves-
tigating and reviewing force, and the membership of FIT will need
to be determined and trained.

Additionally, policies and a procedural manual for the Division’s
eventual Force Review Board (“FRB”), which will “serve as a quali-
ty control mechanism for uses of force and force investigations” by
“apprais|ing] use of force incidents from a tactics, training, policy,
and agency improvement perspective.””' FRB also “will asses the
quality of the investigations it reviews, including whether investi-
gations are objective and comprehensive and recommendations
are supported by a preponderance of the evidence.”™” It must also
“examine . . . data related to use of force . . . to detect any patterns,
trends, and training deficiencies. . ..”""” During the first significant
span of time in which the Board is operating, the Monitoring Team
will provide in-depth, active, and real-time technical assistance by
participating in meetings of the Board and, where necessary, ask-
ing questions or probing unexplored issues if the Board is not oth-
erwise considering material issues that it must under CPD policies
and the Consent Decree.

The establishment of all of these mechanisms of internal review
and critical self-analysis will require substantial effort, attention,
and dedication by CPD and all Consent Decree stakeholders. In-
deed, the success of the substantial parts of the Decree depend on
the Division’s ability to meaningfully embrace the transition to be-
coming a continually self-analytical and, when necessary, self-crit-
ical organization - so that the risks of unconstitutional policing in
the future can be addressed and prevented.

190 |d. at 36.
1°1 Dkt. 7-1 91 124.
%2 Id. 91 128.
193 Id. 91 129.
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CRISIS
INTERVENTION

The Department of Justice’s 2014 investigation concluded that
“officers use excessive force against individuals who are in men-
tal health crisis,” in large part because the Division’s “crisis in-
tervention policies and practices are underdeveloped.”™ Con-
sequently, the Consent Decree includes a number of important
requirements aimed at building and improving the Cleveland
Police Division’s Crisis Intervention Program.” The Crisis In-
tervention Program will provide a forum for effective problem
solving regarding the interaction between the criminal justice
and the mental health care system as well as creating a context
for sustainable change.™”

The Consent Decree indicates that CPD should build and en-
hance its Crisis Intervention Program with the following goals:

e Assisting individuals in crisis

e Improving the safety of officer, consum-
ers, family members, and others within the
community

e Providing the foundation necessary to pro-
mote community and statewide solutions
to assist individuals with mental illness;
and

e Reducing the need for individuals with
mental illness to have further involvement
with the criminal justice system."’

To date and over the six-month period that this report address-

%4 2014 Findings Letter at 4, 52.

1% First Semiannual Report at 38.

16 See generally Dkt. 7-1 991 131-59.
%7 Idl. € 131.

es, the Cleveland community has met the challenge of providing
a forum to address problems regarding the interaction between
the criminal justice and the mental health care system. This fo-
rum, the Mental Health Response Advisory Board (“MHRAC” or
the “Board”) holds great promise in creating ongoing and sus-
tainable change. Police, social service providers, mental health
and substance abuse professionals, advocates and individuals
in recovery have met and had candid discussions on how to im-
prove services for those in crisis.

These discussions have not only led to change in the CPD crisis
response program but also to corresponding changes in the ca-
pacity of the Alcohol, Drug Addiction and Mental Health Service
Board of Cuyahoga County (ADAMHS) to meet the needs of in-
dividuals experiencing a behavioral crisis. Those providing ser-
vices are not waiting for formal agreements or policy revisions
to make meaningful change. Rather, programs are being im-
proved as issues are identified. This sort of cooperative process
suggests that the change which is occurring is not just a response
to a formal agreement but rather portends the development of a
meaningful problem-solving relationship.

A. Background Information
1. Cleveland Division of Police Special Events

As this report summarizes elsewhere, shortly after the Monitor’s
First Semiannual Report, CPD was faced with the challenges
of a high-profile national event. In the weeks leading up to the
Republic National Convention (“RNC”), the timetable for the
Crisis Intervention work was adjusted to allow resources to be
devoted to preparing for the RNC. Despite the demands of this
major event, the changes in the timetable for progress in accom-
plishing the tasks related to the Crisis Intervention Program
were minimal. The work in developing the policies and practices
of the Crisis Intervention program remains on track.

2. Developing a Mental Health Response Advisory Com-
mittee

As detailed in the Monitor’s First Semiannual Report,”” the
ADAMHS Board, under a memorandum of understanding with
the City of Cleveland formed the Mental Health Response Ad-
visory Committee with six standing subcommittees (Executive,
Policy, Data, Training, Community Engagement and Diversion),
along with an ad hoc Public Survey Task Force.

The MHRAC has conducted numerous meetings as well as a day-
long retreat to develop a structure and working relationships.
The relationships highlighted in the First Semiannual Report re-
main strong and have resulted in substantial progress. The Mon-
itoring Team, the City of Cleveland and CPD, and the U.S. De-
partment of Justice have worked closely with the Mental Health
Response Advisory Committee and its various sub-committees.
Importantly, CPD has taken a leadership role and remains active

%8 First Semiannual Report at 39-40.
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in every phase of the MHRAC. The ADAMHS Board remains
committed and has provided significant staff support. The volun-
teer professionals and advocates have devoted significant time to
addressing a wide range of issues and have served without finan-
cial compensation.

This sort of community effort warrants special recognition — and
provides clear evidence that the community, police officers, CPD,
and the City all benefit when dedicated community members are
directly involved in crafting the Division’s policies and proce-
dures.

3. Crisis Intervention Needs Assessment and Work Plan

Per the First-Year Monitoring Plan™’, the Mental Health Re-
sponse Advisory Committee con-

and the ADAMHS Board Mental Health Task Force recom-
mended that a CI'T Champion be found among the command
staff. Deputy Chief Joellen O’Neill has taken on this role. Dep-
uty Chief O’Neill continues to attend the MHRAC meetings at
both the committee and subcommittee level and her leadership
has set a positive tone for the Cleveland Division of Police.

B. Current Implementation Status

The Consent Decree outlines five major steps with respect to
crisis intervention. The first two steps —developing a Mental
Health Response Advisory Committee and appointing a CPD
Crisis Intervention Coordinator — have been accomplished, as
outlined below. This constitutes significant and commendable
progress.

ducted a Crisis Intervention Needs 1/ie Mental Health Response Advisory Committee  All parties involved are working to-
Assessment. The MHRAC organized /10lds great promise in creating ongoing and wards completing the next three

the assessment of the needs of the sustainable change.
public, and CPD took on the task of

assessing the needs of the officers. Community meetings were fa-
cilitated by MHRAC and CPD. Additionally, the MHRAC worked
with the ADAMHS Board and NAMI Greater Cleveland to host
focus group sessions. The results from both the Communi-
ty-wide and CPD Officer Needs Assessment continue to influence
the work of MHRAC’s subcommittees.

The ADAMHS Board took on the task of developing its Work
Plan in conjunction with all parties to the Settlement Agreement.
That plan is extensive and has helped CPD and the MHRAC in
working to comply with the Consent Decree’s crisis intervention
requirements.

4. Appointing a CPD Crisis Intervention Coordinator

As indicated in the previous report, CPD quickly filled this posi-
tion with Captain James Purcell.”” Captain Purcell is a well-re-
spected officer who worked in the mental health field early in
his career. He has demonstrated that he is up to the challenges
of being a CIT Coordinator and is developing partnerships with
stakeholders, participating in the MHRAC, soliciting feedback
from the community and potential specialized CIT officers and
dispatchers, and coordinating the change implementation pro-
cess. He was appointed co-chair of the MHRAC and has been ac-
tive in the major MHRAC task for this semi-annual period, that of
developing the revised crisis intervention policy. He is beginning
to tackle the tasks of ensuring the selection of appropriate candi-
dates as specialized CIT officers and is creating ways to honor and
recognize specialized CIT officers and dispatchers.

The Ohio Criminal Justice Coordinating Center of Excellence

199 Dkt. 43-1at 32-33.
160" First Semiannual Report at 41.

steps. Progress towards delineation

of the Crisis Intervention Policies
and Procedures, and Completion of Crisis Intervention Train-
ing is reaching completion. The step of Selection of Specialized
Crisis Intervention Trained Officers is on schedule. Given the
necessary revisions to the schedule due to the CDP time com-
mitment needed to support recent major national events in
Cleveland, the steps are being accomplished in a timely manner.

1. Revising CPD Cirisis Intervention Policies & Procedures

The work of the MHRAC Policy Subcommittee has been guided
by four principles:

* Advancing respect, dignity and safety in all inter-
actions between CDP and citizens.

e Safely diverting people with mental illness, the
vulnerable and/or those citizens in crisis from the
criminal justice system where possible to appro-
priate mental health and substance abuse treat-
ment.

* Reducing unnecessary use of force and injury and
advancing best practice tactics

* Managing the stigma associated with mental ill-
ness and addiction in police-citizen encounters.

The MHRAC Policy Subcommittee was presented with results
from the community and officer needs assessment meetings to
guide them in developing a new CPD Cirisis Intervention policy.
The members also reviewed over 23 separate Crisis Intervention
Policies from CIT programs throughout the country. This im-
pressive collection of CIT Policies has been posted on-line by
the ADAMHS Board. Members highlighted features of each pol-
icy and then worked with CPD to select the best elements and
modify, where appropriate, these policy elements to best suit the
unique challenges and features of the Cleveland community.

The volunteer members of the subcommittee deserve the thanks
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Features of Proposed Crisis Intervention Policy'

e Establishes a community-based Advisory Committee

with defined roles and responsibilities

Coordinates with commmunity resources to assist those in
need

Addresses:

- individuals in crisis who might have with a wide range
of special needs

- the needs of both juveniles and adults
Describes

- a specialized role for volunteer officers to provide lead-
ership in crisis events

- curriculum for training all officers as well as officers
identified as leaders

- the role of Dispatch in assisting officers in responding to
a behavior crisis

- the role of CPD supervisors

Emphasis on

- de-escalation strategies for all officers

- a strong, positive interface with new CPD use of force
policy

Focuses on

- safety for both the officer and individuals in crisis

- diverting individuals into treatment wherever possible

- considering the needs of the individual in providing

transportation

- coordination of transportation with Emergency Medical
Services (EMS)

Clarifies the relationship between CPD and emergency
crisis services

Details crisis information to be monitored by CPD/
ADAMHS to improve police services

! Ballard, Carole, Crisis Intervention Team Policy Comparison,
ADAMHS Board, (Oct. 2016) at 1-2.

of the Cleveland community for their dedication to this import-
ant task'®. The cooperative relationship established between
advocates, healthcare professionals and the Cleveland Police
Department worked well in developing a consensus policy to ad-
dress the needs of the individual in crisis without compromising
the safety of the officer or the Cleveland community.

Consequently, CPD’s Proposed Crisis Intervention Policy pres-
ents a new, comprehensive strategy for responding to individu-
als in a behavioral crisis. The policy work is on schedule and has
been made available to the Cleveland community for review and
feedback. A newly-formed Community Outreach Task Force
has worked to inform the community about the new Crisis Pol-

161 Co-Chairs Judge Hollie Gallagher and advocate Gabriella
Celeste, liaisons: CPD Deputy Chief Joellen O'Neill and Captain
James Purcell, Department of Justice Heather Tonsing Volosin
and Jack Morse, ADAMHS Board Carole Ballard.

icy and obtain feedback to bring to the Policy Subcommittee,
holding multiple community forums where members of the pub-
lic have been able to provide substantive feedback on the crisis
intervention policies. The Monitoring Team will have more to
say about this extensive and impressive process when it files the
finalized policies with the Court.

2. Crisis Intervention Data

The Consent Decree requires that CPD track calls and incidents
involving individuals in crisis and collected detailed data."””
This data will be reported annually and used to identify training
needs, trends, successful individual officer performance, neces-
sary changes in strategies, and systemic issues related to crisis
intervention response.”

Even before the Consent Decree, CPD personnel were supposed
to log information about interactions with individuals experi-
encing abehavioral health crisis on the so-called CIT Data Sheet.
That data instrument — which CPD personnel have needed to fill
out by hand on a strictly paper-based form - collected some basic
information about crisis intervention incidents. However, both
CPD and the ADAMHS have become aware that the completion
rate of these forms is extremely low - with officers appearing to
properly complete the data sheets in between 10 and 20 percent
of the interactions that they have with individuals experiencing
crisis. This low completion rate seems to stem not from officers
refusing to comply but from confusion both about the scope of
incidents that require a CIT Data Sheet to be completed and the
extent to which that form should be completed even when other
aspects of the interaction require separate reporting (e.g., an ar-
rest report or a use of force report).

Consequently, CPD and the ADAMHS Board have identified
that the data collection will need to be improved. Major chang-
es in the data collection process will require: a (i) a new crisis
intervention policy in place that clarifies the nature of a crisis
intervention incident and when crisis intervention-related data
must be provided about that incident, and (ii) a non-manual,
technology-based solution is in place to ensure that reporting
requirements do not impede the ability of officers to efficiently
and effectively provide law enforcement service."™

As in other areas of data collection, and consistent with the
Consent Decree’s requirement that police services be effective
and ensure officer safety,*” the Monitoring Team will insist that
CPD provide the tools and technological platforms necessary to
ensure that officers can log and track a broader set of incident
and performance data efficiently and effectively - without im-
pacting their ability to respond to calls or address other law en-
forcement objectives. In short, the ultimate collection of data

162 Dkt. 7-191157.

165 |d. 9|91 157-58

164 First Semiannual Report at 42.
195 Dkt. 7-1at 1.
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about crisis contacts must not remove officers from the field for
an unduly lengthy period. It is unlikely, then, that a manual, pen-
and-paper approach can fulfill this important objective. The Mon-
itoring Team continues to have confidence that waiting to finalize
a data gathering mechanism until a sound, technological platform
can be established for officers to use will produce more effective,
lasting, and efficient reform.'”®

3. Completing Crisis Intervention Training

The Consent Decree requires several types of training related to
crisis intervention. First, all officers must receive eight (8) hours of
annual training on crisis intervention issues. Second, new recruits
must receive 16 hours of training in the Academy on crisis issues.
Third, CPD dispatchers and call-takers must receive appropriate
training on identifying signs of behavioral crisis. Fourth, CPD
must provide forty (40) hours of enhanced training to designated,
specialized Crisis Intervention Team (“CIT”) officers who will be
specifically dispatched to the scene of incidents involving individu-
als experiencing a behavioral crisis. All officers will receive 8 hours
of annual training on crisis intervention topics. New recuits will
receive 16 hours of Academy training. Dispatchers and call-takers
will also recxeive appropriate training on crisis topics.'”

During the first six months of the work on the Settlement Agree-
ment, the MHRAC Training Subcommittee worked with experts
from the Ohio Criminal Justice Coordinating Center of Excellence
(“CJCCOE”), the ADAMHS Board, and CPD staff to integrate the
work of the Policy Subcommittee into the training curriculum
for all CPD crisis training. As with other committees, members
worked using a consensus-based strategy to develop a curriculum
that is designed to meet the unique needs of the Cleveland com-
munity.

Training of All Officers. The MHRAC Training subcommittee
recommended utilizing the Ohio Attorney General’s “Interacting
with and De-escalating the Special Needs Population” curriculum
as a benchmark.'” Trainers will be selected by CDP and ideally
be the Specialized CIT officers. The CPD trainer would be paired
with a mental health professional, chosen by the ADAMHS Board,
to ensure practical and clinical expertise. The intent of this train-
ing is to teach officers, whether for the first time or as a refresher,
to connect with an individual that is experiencing a mental health
crisis and demonstrate ways that the officer can direct them to the
most efficient method of resolving this conflict.

196 First Semiannual Report at 42 (‘[Tlhe City, CPD, and Advisory
Committee need to take time to get the rollout of new or improved
reporting requirements to officers right.").

167" Requirements for the training of Specialized CIT officers are cov-
ered in Settlement Agreement Step D: Specialized Crisis Interven-
tion Trained Officers.

168 First Draft 8-Hour Mental Health Training for Cleveland Division
of Police Responding to Individuals in Crisis, MHRAC Training Sub-
committee, May, 2016.

The Training sub-committee decided that a focus on the quality
of instruction and the ability of the training to have a meaningful
impact on the officer in training was more valuable than cover-
ing a large quantity of topics. Consequently, the first year of the
training for all officers, 2017, will focus on the new CPD Cirisis
Intervention Policy, Mental Health Signs and Symptoms, Com-
munication and Active Listening, and the Command and Con-
trol Paradox. The second year of training, 2018, will focus on
models of crisis response that address specific issues such as en-
gaging and resolving conflict, addressing a crisis involving a loss
of reality and assisting individuals at risk for suicide. Additional,
specialized topics will be covered as the training progresses in
later years.

Currently, the eight-hour training curriculum is being revised
by a joint task force of CPD training instructors and volunteer
subject matter experts. The current strategy of including law en-
forcement, healthcare professionals, advocates, and individuals
inrecovery in the teaching process aims to set a positive example
of a cooperative relationship in action for the CPD officers in the
class.

Recruit Training. The Ohio Peace Officer Training Commis-
sion has a Crisis Intervention training curriculum for Ohio Peace
Officers'™. This curriculum is required as part of the Academy
training for recruits. All parties agree that the new training is
a reasonable substitute for the 16 Hours of Academy Training.
This request will be submitted to the Court.

Dispatch Training. The new model of crisis intervention pro-
vides a significant role for CPD dispatchers, as the ability of the
dispatchers to identify calls involving a potential behavioral cri-
sis as well as their ability to implement key parts of the new poli-
cy is critical to the success of the updated crisis program.

The MHRAC Training Subcommittee met with CPD dispatch-
ersas part of the curriculum development process. The Training
Subcommittee decided that the intent of the training is to teach
dispatchers essential job skills and to coordinate dispatcher
training with the new General Police Orders.”” The committee
felt that “through intensive education and scenario based train-
ing, including critiquing actual dispatch calls, new dispatchers
will learn that every mental health call is unique and should be
treated with the utmost care.””' The committee recognized that
“calls involving a mental health issue will require more time by
the call-taker and will require more information be passed on to
responding law enforcement personnel. Patience and poise in
the face of challenges will be paramount to put law enforcement

169 Peace Officer Basic Training Crisis Intervention. Ohio Peace
Officer Training Commission: Education & Policy Section. 1-156
(Jan. 2016)

70" Dispatch Curriculum Overview Recommmendations, MHRAC
Training Subcommittee (Sep. 2016).

m Id.
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in the best position to respond appropriately.”’* Importantly,
the Training Subcommittee felt that “critiquing real-life situa-
tions by listening to audio recordings would provide an enlight-
ening method of learning about these topics.”"”

The proposed, upcoming dispatcher training will include cover-
age of the following topics:

e  Crisis Intervention Team Model and the Role of
the Dispatcher

e  Thenew CPD Cirisis Intervention Policy

e  General Facts about Mental Health, Disabilities,
and Addiction

e  Adults, Children and Youth

Mental Health and Healthcare Professionals’ Duty

to Protect

Community Resources

The Rights of Individuals Needing Care

Identifying Red Flags in Communication

Common Scenarios and use of Clarification Ques-

tions

Specialized CIT Officers Training. Asthe Monitoring Team
has previously discussed, the Consent Decree requires that CPD
“eventually have a volunteer, dedicated cadre of officers within
its ranks who are crisis intervention specialists and regularly
dispatched to the scene of incidents involving individuals ex-
periencing a crisis.””" These designated, specialized Crisis In-
tervention Team (“CIT”) officers must received specialized and
tailored training.

The MHRAC Training Subcommittee began its work to develop
the Specialized CIT Officers Training by developing a set of rec-
ommendations to guide the training curriculum. These recom-
mendations included ensuring a maximum class size, utilizing
a faculty of providers/experts in the field and experienced CIT
officers, and including families and individuals in recovery from
serious mental illness as part of the training. The Subcommit-
tee recommended that coursework include basic mental health
signs and symptoms, with a focus on adults, adolescents, and
children. It also indicated that lectures on autism, developmen-
tal disabilities, elder care, trauma-related care, and cultural com-
petency should also be provided. Additional recommendations
included providing expanded training on intensive de-escalation
tactics; conducting in-person site visits to include St. Vincent
Medical Center Emergency Services, homeless services, and
Veterans’ Affairs; and providing sufficient time in the specialized
training for question and answer sessions.”

The recommendations of the Subcommittee have led to a de-
tailed curriculum outline. The MHRAC Training Subcommittee

172 Id.
173 /d

4 First Semiannual Report at 43.
5 Id. at 42-43.

intends to have police trainers and subject matter experts work
together to provide the substantive lecture material needed to
complete the 40 hours of Specialized CIT Officer Training. The
goal is to begin the Specialized CIT Officer Training in early
2017.

4. Selection of Specialized CIT Officers

The selection process requires that specialized CIT officers
must volunteer for the role, have three years of CPD experience,
undergo a CIT Fitness Assessment, complete a written applica-
tion, obtain supervisory recommendations, undergo a review of
the disciplinary file to include use of force related discipline, and
undergo an in-person interview. CPD is taking the lead on de-
veloping a selection process for officers. The Monitoring Team
looks forward to working with CPD, the City, the Department
of Justice,and MHRAC to develop a comprehensive CIT Officer
Selection process with appropriate mechanisms to determine if
the officers chosen meet the relevant criteria.

C. Conclusion

CPD and the Cleveland community are making meaningful
progress towards developing a forum where law enforcement,
service providers, advocates, and those individuals struggling
with mental illness and substance abuse can meet and discuss
change. CPD’s encouraging progress in fulfilling the require-
ments of the Consent Decree relating to crisis intervention is
due not only to the Division’s own dedication and hard work
but to the sustained focus and attention on these issues by the
Alcohol, Drug Addiction and Mental Health Service Board of
Cuyahoga County (the “ADAMHS Board”). Indeed, the ADAM-
HS Board has formed an important partnership with the Cleve-
land Police Department and has provided meaningful assistance
to the formation and work of the Mental Health Response Advi-
sory Committee.

Likewise, the community of volunteers who make up the Mental
Health Response Advisory Committee deserve significant credit
for their hard work. The members of the committee have en-
gaged a wide range of Cleveland residents in order to assess the
needs of the Cleveland community. They have studied the ef-
forts of other cities in addressing crisis intervention issues. They
have examined diversion and alternatives to arrest and analyzed
the available data. They have worked to develop a model policy
document and recommended important changes to crisis inter-
vention training.

Through these and other efforts, MHRAC members have
brought a great deal of civic pride to an important effort for the
Cleveland community. They are forming a true community part-
nership in order to meet the needs of individuals experiencing a
behavior crisis and provide CPD officers with the training, tools,
resources, and support that they need to respond effectively and
safely to individuals experiencing behavioral crises.
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SEARCH &
SEIZURE

The Consent Decree requires that CPD “revise, develop, and im-
plement” policies on how its officers “conduct all investigatory
stops, searches, and arrests with the goal” that such actions com-
ply with the “Constitution, state and federal law.”"® As the Mon-
itor summarized in the First Semiannual Report, officers will be
expressly prohibited from “using immutable characteristics —
such as race, ethnicity, gender, and perceived sexual orientation
—asafactor when evaluating whether or not” there are sufficient
grounds for initiating a stop of an individual."”

Importantly, under the Consent-Decree-required policy, “ otfi-
cers will be required to use specific details in reports document-
ing the events that led to an investigatory stop, search, or arrest”
- providing substantially more information and supervision of
this type of officer performance than currently exists within
CPD, which does not currently log all such stop activity.”® To
be able to track all investigatory stops in a manner that does not
impose substantial inefficiencies, the tracking and database sys-
tem for stops will need to be electronic. In conversations to date
with the City and CPD, the current thinking is that stop infor-
mation will be logged in the upgraded CAD system available on
in-car computers in patrol vehicles or, otherwise, on mobile de-
vices for officers assigned to non-motorized patrol duties. Alter-
natively, the information might be captured in the record man-
agement system via those same mobile computers. Inany event,
the one thing that the Parties and Monitoring Team agree on is

176 Dkt. 7-191160.
77 d. 91161,
8 First Semiannual Report at 44.

that pen-and-paper will not only be insufficient but could risk
overburdening officers with yet more time-consuming, manual
processes.

As this report details elsewhere, however, CPD is a long way off
from having computers in all of its patrol vehicles. Indeed, itisa
long way off from having enough patrol vehicles. Further, even
when there are enough computers in enough cars, the City and
CPD will need to manage to fully implement field-based report-
ing to the record management system and/or true, contemporary
computer-aided dispatch - and provide exhaustive training to of-
ficers on how to enter, for themselves, information into the dy-
namic, continually-updated systems. Thus, in the area of stops,
confusion or delays in technology upgrades will prevent a core,
substantive obligation of the City under the Consent Decree.

The First Semiannual Report stated that “[i|n the context of the
Court-approved, First-Year Monitoring Plan, the Parties and
Monitor agreed to defer close consideration of policies, proce-
dures, and practices related to stops of individuals until the sec-
ond year of monitoring in 2017”7 As the focus of the Parties
and other Consent Decree stakeholders turns to development
of the Second-Year Monitoring Plan, the Monitor continues to
look forward to “[r]eserving key portions of 2017 and 2018 to
fundamentally addressing these issues through changes in policy
and officer training,” which will “allow]| | reform in this area to
happen within a broader context of actively implementing com-
munity-based performance metrics and a comprehensive com-
munity policing model.”"*"

179 Id
180 /d

Al
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ACCOUNTABILITY

In Cleveland, the entity that investigates potentially problematic
officer performance depends on how the performance came to
the City’s attention. If an individual outside the Division makes
a complaint about officer conduct, the Office of Profession-
al Standards (“OPS”) investigates the complaint. If a Division
employee identifies, discovers, or makes a complaint about of-
ficer misconduct, the Division itself conducts the investigation.
Although there has been confusion in the past about precisely
what entity or entities within the Division would conduct the
investigation, the Consent Decree clarifies that “Internal Affairs
[TA] will conduct objective, comprehensive, and timely investi-
gations of all internal allegations of officer misconduct,”®' which
is “any improper conduct by an officer, including an alleged vi-
olation of CDP policy, procedure, regulations, orders, or other
standards required by City employees including the improper
use of force.”"™

In the Consent Decree, the City agreed that it “will ensure that
all allegations of officer misconduct, whether internally dis-
covered or alleged by a civilian, are fully, fairly, and efficiently
investigated” — with a preponderance of the evidence standard
uniformly applied and “documented in writing.”'® Thus, the
day-to-day operations of OPS must be as sound, rigorous, and

181 Dkt. 7-191177.

182 |d. 91 437. "Solely for purposes of this Agreement, miscon-
duct does not include minor infractions, such as uniform viola-
tions, routine motor vehicle accidents, or violations unrelated to
the terms of this Agreement.” Id.

183 Dkt. 7-191176.

objective as those of IA.

The need for uniform quality within IA and OPS is made even
clearer when considering the duties of the Chief of Police and
Public Safety Director. Ultimately, the Chief, and in certain in-
stances the Safety Director, must use the investigations of the
underlying incident to make an ultimate finding and, where war-
ranted, impose discipline or take some other corrective action.
The Chief and Safety Director must be able to have absolute
confidence in the fairness, thoroughness, objectivity, and time-
liness of all investigations of officer misconduct, whether con-
ducted by OPS or by IA. The accountability system in Cleveland
simply will not work if one entity is substantially stronger than
the other - or, certainly, it both entities suffer from foundational
deficiencies.

A. Internal Affairs

The Monitor’s First Semiannual Report summarized what a po-
lice department’s Internal Affairs (“IA”) does in a typical police
department and what Cleveland’s Internal Affairs has done in
the past:

Internal affairs is a generic term that refers to
the function of investigating the police or to
the police organizational unit responsible for
that function . . . [I|nternal investigations of
officer misconduct are, in agencies of CDP’s
size, most typically reviewed and investigated
by internal affairs units.

Currently, what CPD has historically called
Internal Affairs is housed with[in] the Di-
vision’s Bureau of Integrity Control. That
Bureau consists of two parts: an Inspections
Unit and Internal Affairs. By policy, Internal
Affairs has been responsible for conducting
primarily criminal investigations of potential
officer misconduct and investigating any inci-
dents specifically directed to it by the Chief of
Police.

The Inspections Unit is charged with con-
ducting inspections designed to maximize the
performance of police personnel by securing
compliance with Division rules, regulations,
policies, and procedures . . . . Although the
full scope of its activities is not exhaustive-
ly inventoried in existing CPD policy, the
Monitoring Team’s current understanding is
that Inspections has historically addressed
‘low-level’ accountability issues, such as uni-
form violations, tardiness concerns, or vari-
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ous logbook audit requirements. ™

That prior report noted that, going forward, the Division’s In-
ternal Affairs would be streamlined such that it conducts all
non-minor, non-criminal administrative investigations of poten-
tial officer misconduct® - and that TA would play a significant
role in the oversight and coordina-

»188

ate However, “[i]n practice, the system for the investigation
and adjudication of civilian complaints has been, at best, a paper

189

tiger”:

At worst, it has been an active impediment to the abili-
ties of CPD command staff to manage the department,
of officers to have confidence that the

tion of supervisory responses to (Going forward, the Division’s Internal Affairs will - disciplinary system affords them due
lower-level performance inquiries, be streamlined such that it conducts all non-minor, process, and of community members
reviews, or interventions. Thus, it non-criminal administrative investigations of toknow thatall complaints are inves-

will soon be within the CPD that all  potential officer misconduct.

CPD inquiries into potential miscon-

duct, whether serious or trivial, interact with IA - with a defined
set of the more significant or substantial misconduct cases being
directly investigated by internal affairs investigators.

CPD provided the Parties and Monitoring Team with an initial
draft of an IA policy manual, and related policies, on November
11, 2016. Pursuant to the Updated First-Year Monitoring Plan,
the Parties and Monitoring Team are now “work|ing] together
to ensure that the First Draft of the Internal Affairs Policy Man-
ual adequately addresses the requirements and objectives of the
Settlement Agreement.”“" A final draft of the policy, along with
related Division policies, is due no later than February 3, 2017,
with the Monitor approving or disapproval of the final draft later
in the month."”” As Consent Decree stakeholders complete work
on policies and manuals relating to IA, the Monitoring Team will
be looking to ensure that past problems are addressed through
the implementation of clear standards, precise rules, common
understandings, and clear objectives for IA personnel.

In the meantime, and as this report elsewhere discusses, the
Monitoring Team has been conducting a structured, method-
ologically rigorous qualitative review of Internal Affairs inves-
tigations. Reviews are ongoing, and the Monitoring Team will
provide the Court with a comprehensive report on its findings.

B. Office of Professional Standards (*OPS") and Police
Review Board (“PRB")

Cleveland’s OPS, pursuant to the City’s Charter, investigates
complaints made by civilians about CPD officers. After OPS
has completed an investigation, Cleveland’s PRB reviews and
analyzes the investigation in order to make a recommendation
to the Chief of Police as to the ultimate disposition of the case
and, if warranted, the discipline that an involved officer should
receive as a result of misconduct established in the investigation.

The Monitoring Team has observed to the Court previously
that, at least “[o|n paper, it would appear that Cleveland’s sys-
tems of accountability and civilian are adequate and appropri-

184 First Semiannual Report at 45-46.
185 |d. at 46.

185 Dkt. 80-1at 15.

187 Id

tigated thoroughly and adjudicated

fairly. The experience of the Moni-
toring Team in its first year overseeing Consent Decree
implementation leads it to conclude that DOJ’s 2014
conclusion that Cleveland’s ‘civilian complaint system,
as awhole, is disorganized and ineffective’ was, in many
ways, a diplomatic understatement.”"

The following sections describe the significant efforts of Con-
sent Decree stakeholders to provide a new foundation for both
OPS and PRB - so that the poor practices and performance of
the past can give way to a renewed sense of urgency and spirit
of accomplishment within these two vital entities. Precisely
because they are both currently under the ultimate authority of
the Director of Public Safety, the Monitoring Team expects that
change will be swift, supported, and substantial and that, if not,
accountability will be clear and certain.

1. Office of Professional Standards (“OPS")
a. Overview

In the First Semiannual Report, the Monitoring Team expressed
our disappointment and frustration with the dysfunction
and failed legitimacy of the Office of Professional Standards
(“OPS”)."”! The Team’s dismay was exacerbated by a mindbog-
gling backlog of cases that had been left dormant for a consid-
erable time with little to no investigative activity. In addition to
having missed the opportunity to promptly identify and, per-
haps, correct misconduct, the backlog has threatened the con-
fidence that both the citizens of Cleveland and members of the
CPD can have in OPS’s ability to effectively carry out its import-
ant public service.

During this past reporting period, members of the Monitoring
Team set out to identify the causes of the deficiencies which have
crippled OPS’s efficiency and to inaugurate a path to addressing
those deficiencies. The Team has provided the sustained and de-
tailed technical assistance necessary to assist in the development
and implementation of a new basic operating approach and day-
to-day process aimed at restoring legitimacy to the overall cit-

185 Dkt. 86 at 2.

189 /d

190 Dkt. 86

19 First Semiannual Report at 47-48.
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izen review process — and drastically improving the manner in
which OPS delivers services to the citizen of Cleveland.

Improvements to OPS will not happen overnight - and, indeed,
cannot, given that OPS will be needing to address a staggering
backlog of unfinished or uninvestigated cases while attempting
to keep up with new complaints. As of November 21, 2016, the
OPS backlog numbered 439 cases. More than four out of ev-
ery five (81 percent) of investigations of complaints received in
2016 are unresolved. More than two out of three (68 percent)
of investigations of complaints received in 2015 are likewise un-
finished. Some cases still stretch from complaints made in 2014.
At this point, the Monitoring Team struggles for language suffi-
ciently strong to communicate how unacceptable and appalling
the state of OPS as an entity is.

None of the Decree’s substantial requirements relating to OPS
can be successfully accomplished without the rigorous overhaul
to existing processes premised upon sound managerial practices
and informed by the operations of other similarly-situated in-
vestigatory agencies.'”” The systems and processes must be in
place to ensure that all investigations, and all reviews of those
investigations, are fair, thorough, objective, complete, and timely

It should be noted that no process, however sound or well-in-
tentioned, for day-to-day operations of OPS or PRB will suc-
ceed without the demonstration

of impregnable leadership at the Af this point, the Monitoring Team struggles for
highest levels of management with-  [anguage sufficiently strong to communicate how
in the Division of Public Safety and  unacceptable and appalling the state of OPS as an

OPS. Regardless of how the Moni-  en2£1V is.

toring Team and the Parties work

to reform the citizen review process by ensuring compliance
with the provisions of the Consent Decree, true reform in OPS,
and the Police Review Board, cannot and will not be sustained
without knowledgeable, committed, and bold leadership. Such
leadership requires both the desire and tenacity to overcome the
failed systems that have been allowed to fester and the mediocre
approach to date in correcting a broken and failed system of ac-
countability.

b. Work Over the Last Six Months™*

The Monitoring Team’s work this period focused on: (1) con-
ducting an organizational assessment of OPS and PRB; (2)
assisting both in the development of clearly defined business
processes pertaining to the receipt, evaluation, assignment, in-
vestigation, and conclusion, and adjudication of complaints; (3)
the development of a performance appraisal for the OPS Ad-
ministrator’s position in order to provide clear guidance and
establish a more stringent system of accountability; and (4) the
assignment of a dedicated Monitoring Team expert to provide

92 Dkt. 7-1991193-239.

198 Substantial elements of this discussion are reproduced or
adapted from the Monitor's filing to the Court found at Dkt. 86.

technical assistance to OPS and PRB as they advance forward.

In May 2016, the Monitoring Team launched an assessment of
OPS’s past and current business practices. The work began with
interviewing OPS staff in order to better understand how com-
plaints were received, evaluated, documented, assigned, inves-
tigated, concluded, and ultimately resolved through the Police
Review Board hearing process.

Without exception, investigators expressed concern over deplet-
ing investigative resources, the absence of clear and consistent
guidelines that would establish a uniform framework for investi-
gations, and the difficulty in obtaining timely access to relevant
materials that are retained by the CPD or other entities, both
private and public.'”" Their frustration regarding the backlog of
cases was evident, as was their personal and professional com-
mitment to work hard to resolve the accumulated issues. While
our discussions with the OPS Administrator failed to yield any
clear explanation for these glaring deficiencies, there was little
disagreement that OPS had fallen into a state of dysfunction and
ineffectiveness that warrants immediate corrective action.

By carly July 2016, the Monitoring Team, with the assistance of
the Department of Justice and pursuant to a series of working
sessions with OPS and Consent Decree stakeholders, had as-
sembled a Provisional Operations Manual for OPS, which out-
lined step-by-step guidelines for the
intake, investigation, and resolution
of constituent complaints. The goal,
articulated in late May, was to estab-
lish a working set of guidelines and
processes to guide the reception of
civilian complaints in a systematic and
thorough manner before the Republican National Convention
was held in Cleveland.

C

Prior to the implementation of the intake form, if someone came
to OPS and was subsequently referred to an outside entity be-
cause OPS lacked the jurisdictional authority to investigate the
complaint, contact with that person was not likely to be cap-
tured in any electronic database or written log. This incomplete
and complacent practice precluded OPS, the Parties, and the
Monitoring Team from having the ability to conduct a reliable
assessment as to how a particular constituent contact may have
been handled at intake and ultimately resolved through the es-
tablished process. Accordingly, in addition to the Provisional
Operations Manual, the team developed a new, comprehensive
intake form capturing not just those interactions with civilians
that articulate a complaint that falls within the purview of OPS
investigative authority but, instead, every contact that OPS has
with a constituent regardless of whether that contact results in
a full investigation.

19 These materials include such things as 9-1-1 calls, dispatch re-
cords, daily duty rosters and assignment logs, police reports, video
footage, and a variety of other police records that may be relevant
to the constituent's complaint.
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Again, during the development of both the Provisional Manual
and the Intake Form, representatives from the Department of
Justice and the City of Cleveland regularly participated in the
creation and review of the documents, and had line- by-line in-
put as to the final work product. The Provisional Manual has
been effective since July 15, 2016.

In early August 2016, the Monitoring Team set out to formalize
the Provisional Operations Manual into a more detailed, per-
manent, and sustainable document. This comprehensive, per-
manent Manual (the “OPS Manual”) reflects the organization-
al mission and values of OPS, clearly defines its organizational
structure and detailed job functions, identifies and describes
with clarity those matters in which the office has investigative
authority, and provides a thorough, comprehensive, and rigor-
ous step-by-step review of how complaints of misconduct are
accepted, assessed, documented, tracked, investigated, periodi-
cally reviewed, concluded, and ultimately forwarded to the Po-
lice Review Board for review and adjudication.

The OPS Manual covers a significant
amount of ground, creating clear
rules of the road for OPS personnel,
community members, and CPD per-
sonnel alike to understand with re-
spect to how matters are thoroughly
and timely investigated. Among oth-
er things, the OPS Manual addresses the following:

Introductory Matters. The OPS Manual outlines that the pur-
pose of the Manual is to provide OPS, CPD, and “members of the
Cleveland community with express standards, expectations, and
processes for the receipt and investigation of public complaints
about police performance or conduct regarding CDP employ-
ees.”'”” Tralso defines key terms.”

Mission, Jurisdiction, Ethical & Employment Require-
ments. Taken together, the various provisions of the OPS
Manual Section entitled “Mission, Jurisdiction, Ethical & Em-
ployment Requirements,” adequately, and for the first time in
a codified set of regulations and standards for the organization,
“defines OPS[‘s].. . core values, mission, and authority.”"”’ Con-
sistent with feedback from CPC,"”" the Manual includes an en-
hanced mission and values statement."’” This enhanced mission
statement emphasizes that “OPS is not a part of the Cleveland
Division of Police” but that OPS is a critical component of “in-
crease|ing] accountability and improve[ing] public confidence
in the police by receiving and fairly, thoroughly, and objectively

19 Dkt. 86-1at 3.

196 Id.: accord Dkt. 7-1 91 200(b).
197 Dkt. 7-1 91 200(a).

19 Dkt. 86-1at 6.

199 Jd. at 3-4.

©

The new OPS Manual covers a significant amount
of ground, creating clear rules of the road for
OPS personnel, community members, and CPD
personnel alike to understand with respect to how
matters are thoroughly and timely investigated.

investigating complaints in a timely manner . ... 7

The Manual specifically outlines the types of misconduct com-
plaints over which OPS has jurisdiction from the City of Cleve-
land Charter.””' The Manual then sets forth a number of ethical
requirements, including the express incorporation of the NA-
COLE Code of Ethics.””” Most importantly, “/a]ll OPS employ-
ees, staff, contractors, or other agents have an affirmative duty to
ensure that all OPS investigations are fair, thorough, unbiased,
comprehensive, and timely.””"”

To ensure OPS’s actual independence and the perception of in-
dependence among the Cleveland community and within CPD,
the Manual provides that “/njo OPS personnel may be current
or former members of CDP.”""" Further, the Manual includes
provisions outlining CPD personnel’s existing duties to “coop-
erate with an OPS investigation” and to not retaliate against in-
dividuals for filing a complaint or participating in the complaint,
investigative, or adjudicative process.”””

General Intake Process. A sig-
nificant portion of the Manual’s re-
mainder sets forth, with significant
specificity, the “investigative proce-
dures” that OPS and its personnel
must employ to ensure that its inves-
tigations are fair, thorough, objective,
Manual begins by setting forth how OPS interacts with mem-
bers of the public and takes complaints.

First, regardless of how a matter comes to the attention of OPS,
the OPS Manual now requires that every constituent contact at
the intake and assessment of a complaint, inquiry, or concern
be thoroughly documented, assigned a unique tracking number,
and reviewed regardless of whether a formal complaint investi-
gation results.”’’ The purpose for such detailed documentation
and oversight is to ensure that thorough and accurate informa-
tion is captured pertaining to all constituent contacts, the rea-
son for those contacts, and the way in which OPS responds to
or otherwise resolves a constituent’s complaint or inquiry - as
well as to ensure that OPS is not discouraging or turning away
individuals whose issues rise to the level of a complaint. New re-
quirements that OPS provide monthly statistical reports regard-
ing the intake process to the PRB and Public Safety Director aim

200 Id. at 3.

201 |d. at 4.

202 d. at 4-6.

203 d. at 6.

204 ]d. at 7.

205 Id

206 Dkt. 7-1 491 200(c).
207 Dkt. 86-1at 8-10.

IS
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to ensure transparency in the complaint collection process.””

Currently, the voluntary agreement between the City and the
CPPA provides that “[a]ll complaints filed by a citizen against
[officers | shall be submitted by the complainant in his or her own
handwriting.”””” The Consent Decree requires that the City
“work with the police unions . . . to allow civilian complaints to
be submitted to OPS verbally or in writing; in person, by phone,
or on|-Jline; by a complainant, someone acting on his or her be-
half, or anonymous; and with or without a signature . ... ”*°

Accordingly, the OPS Manual expressly provides that “[a]signed
complaint form is NOT required for any further action to be
taken by OPS in an effort to resolve the constituent’s complaint

.. 771" OPS will take the complaint, complete a full investiga-
tion, and forward the investigation to the PRB for review - in
the same manner as the CPPA Contract currently provides for
complaints “filed more than six (6) months after the date of the
alleged event.””"” To ensure that individuals are aware of the im-
plications of not providing a complaint signed and written out
in their own handwriting, the Manual therefore provides that
“complainants must be advised that, for reasons unrelated to
OPS rules and regulations, officers may not be able to be disci-
plined for conduct that is alleged in unsigned and/or anonymous
complaints, even if OPS and the PRB make a finding of miscon-
duct.”"

A significant number of major departments take anonymous
complaints without exception and permit such complaints to
form the basis of disciplinary action, including, but not limited
to: Mesa, Arizona; Bakersfield, California; Los Angeles, Califor-
nia; Long Beach, California; Aurora, Colorado; Miami-Dade,
Florida; Jacksonville, Florida; Atlanta, Georgia; Honolulu, Ha-
waii; Baltimore County, Maryland; Montgomery County, Mary-
land; Raleigh, North Carolina; Las Vegas, Nevada; Albuquerque,
New Mexico; Tulsa, Oklahoma; Pittsburgh, Pennsylvania; Mem-
phis, Tennessee; Virginia Beach, Virginia; and Washington, D.C.
An academic survey from nearly 30 years ago found that some
96 percent of the 101 departments surveyed “investigate anony-
mous complaints, if not as a matter of routine, then if there is any
other supportive information.”"

298 d. at 10.

209 Collective Bargaining Agreement Between the City of Cleve-
land and Cleveland Police Patrolmen's Association (CPPA),
Non-Civilian Personnel [hereinafter “CPPA Contract'], Article VIII
(m) at 11.

20 Dkt. 7-19202.

2 Dkt. 86-1at 9.

22 CPPA Contract, Article VIII (m) at 11 (indicating that employee in
such circumstances “may be ordered to respond to the complaint
and to the investigation, but shall not be subject to disciplinary ac-
tion for that complaint”).

23 Dkt. 86-Tat 9.

24 Paul West, “Investigation of Complaints Against the Police:
Summary Report of a National Survey,” 7 Am. J. Police 101 (1988).

Furthermore, because individuals with physical disabilities and
mobility impairment may be excluded from the ability to fill out
and sign complaint forms, the Monitor has significant concerns
that the current CPPA provision providing that complaints may
only result in discipline if an individual physically is able to, and
does, physically write out his or her complaint and sign his or her
name constitutes an ongoing violation of the Americans with
Disabilities Act, 104 Stat. 328, 42 U.S.C. § 12101 ¢t seq., and the
equivalent Ohio state statute, O.R.C. § 4112.99. The ADA, and
its Ohio analogue, applies to the City of Cleveland’s programs
and activities, including its interactions with civilians through
OPS, and requires the City to “make reasonable modifications
in policies, practices, or procedures when the modifications are
necessary to avoid discrimination on the basis of disability.””"

Consequently, the Monitor will expect that the City and CPPA
will work expeditiously to ensure that the provisions of the Con-
sent Decree, generally-accepted practice, and compliance with
the ADA and equivalent Ohio state law are harmonized with the
CPPA Contract.

Complaint Intake. The OPS Manual outlines the variety of
mechanisms through which civilians may make complaints.”"
It assigns specific duties to OPS upon receiving a complaint.””
Among other things, received complaints must be assigned to a
“standard” or “complex” track based on their overall complex-
ity and a generalized complaint category “based solely on the
content of the complaint,” such as “biased policing” or “harass-
ment.””'¥ OPS’s intake Coordinator subsequently gathers basic
information relating to the content of the complaint, and the
complaint is forwarded within three (3) business days to the
OPS Administrator for review and assignment to an Investiga-
tor within 24 hours of receipt from the Intake Coordinator.”"
These and other specific, new timeline rules in the OPS Manual
are intended to hold all OPS personnel strictly accountable for
ensuring timely investigations. OPS must also provide notice
both to the complainant that it has received a complaint and, in
almost all circumstance, to implicated CPD personnel.”*”

As noted above, internally-discovered misconduct - or miscon-
duct allegations made or identified by CPD personnel — will be
investigated by CPD’s Internal Affairs, which will soon “be head-
ed by a qualified civilian.”**' Further, some classes of officer per-
formance, such as use of force, will be subject to standardized,
post-incident administrative inquiry.”* Externally-reported

25 28 CFR. § 35130(b)(7); Title Il Technical Assistance Manual
§11-3.6100, at 14.

26 Dkt. 86-1at 10-12.
27 ]d. at 12-13.

28 Id. at13.

29 Id. at14,17.

220 |d, at 17-18.

21 Dkt. 7-1491177.

222 |d. 9191 93-130.
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misconduct — or misconduct allegations made or identified by
non-CPD personnel - will be investigated by OPS. However,
it is readily conceivable that some incidents will generate a ci-
vilian complaint to OPS and an internal investigation of some
type, whether automatic or related to possible misconduct.
Accordingly, the OPS Manual provides specific procedures and
guidance to OPS about how its inquiries should proceed when
a criminal or administrative investigation is already underway
within CPD.”*”

The OPS Manual provides that “[i|n order to ensure a thorough
investigation, OPS Investigators may need access to any and all
relevant disciplinary information in the record of an officer who
is the subject of a current investigation.”" Because the Direc-
tor of Public Safety has authority over both OPS and CPD, the
Monitoring Team will expect that the Director ensure that OPS
has direct, automatic, and real-time access to information about
completed internal investigations — and that, in turn, CPD have
the same direct, automatic, and real-time access to information
about completed OPS investigations. The Monitoring Team will
be watching closely to ensure that no information or records are
withheld either from OPS or from CPD on the grounds that it
is not substantively relevant when it does meet the definitions
provided by the OPS Manual. The Monitor will also be evaluat-
ing closely whether information about past officer performance
is appropriately and non-prejudicially considered by OPS, and
CPD.

Complaint Investigation Process. The OPS Manual pro-
vides, for the first time, granular instruction to OPS personnel
on initiating, planning, conducting, and completing a fair and
comprehensive investigation of complaints.”” Specifically, it
outlines procedures for OPS investigators to interview the
complainant; identifying and securing evidence; creating a com-
prehensive investigatory plan; evaluating evidence uncovered
during the investigation; conducting interviews; and preparing
a comprehensive summary report of the investigation. This spe-
cific, standardized guidance on the day-to-day duties and step-
by-step tasks of OPS Investigators sets forth, essentially for the
first time, the express expectations of OPS personnel and the
standards that their work must meet.

Timeliness & Milestones. To address the significant, ongoing
concerns about the timeliness of OPS investigations, the OPS
Manual memorializes the Consent Decree’s requirement that
“Standard” complaint investigations be resolved within 45 days
and “Complex” investigations be concluded within 75 days. The
Parties and Monitoring Team are mindful, and the OPS Manu-
al expressly contemplates, that “[a] number of factors influence
how swiftly an investigation may be completed”; however, issues
that impact timeliness, including OPS’s workload and the pace
of resolution of complaints by PRB, “are the responsibility of
the OPS to effectively manage and resolve to ensure that citizen

223 Dkt. 86-1at 15-17.

224 |d. at 30.
225 |d. at 18-31.

complaints are not impeded.”**°

OPS Administrator’s Review of the Investigative File &
Finalizing Civilian Police Board Action. The OPS Admin-
istrator must review all completed investigations, identify and
address any deficiencies, and make a final recommended finding
by applying the preponderance of the evidence standard. The
OPS Administrator makes findings as to adjudication and “shall
not make any recommendations as to potential discipline.”””’
OPS then notifies the complainant “that the investigation has
been concluded and the date that the PRB will convene to review
the matter.””*® The case is forwarded “to the PRB in sufficient
time for PRB to consider them no later than the second regularly
scheduled PRB meeting following the completion of the investi-
gation.””*"

Administrative Dismissals & Finalizing Police Review
Board Action. The Manual provides significant detail about
when complaints may be “administratively dismissed.”" It
seeks to ensure that the dismissal of a complaint without a full
investigation is contemplated only in clear and “limited instanc-

es »73]

Duties of OPS and OPS Personnel. For the first time, the
OPS Manual spells out specific duties, tasks, standards, and ex-
pectations for OPS personnel, including the OPS Administrator,
OPS Investigators, OPS administrative personnel, and OPS’s
Research Analyst. It specifically requires at least annual training
on investigative skills and CPD rules and policies.”” The Mon-
itor will expect that the City, through the ongoing oversight of
the Director of Public Safety, will ensure that all OPS personnel
adhere to the Manual’s requirements.

c. Approach to Progress Going Forward

Currently, the City, Monitoring Team, and OPS are engaged in
discussions regarding a plan to eliminate the backlog of unin-
vestigated, incomplete, or unresolved complaint investigations.
The Monitoring Team has asked for such a plan since at least
the Spring of 2016. It has been provided with a series of cur-
sory and highly minimalistic documents, purported to be plans
for eliminating the backlog, that did little more than summarize
the nature of the problem or, in one instance, propose that OPS
climinate its backlog by summarily pushing a significant number
of incomplete cases on to CPD’s chain of command to resolve,
likely without formal discipline. Accordingly, all efforts to date
by OPS to outline mechanisms for addressing the backlog have
been patently insufficient in all respects and, in form and con-

226 |d. at 32.
221 |d. at 34.
228 d
229 d
230 d. at 34-37.

1 Id. . at 33; accord Dkt. 7-1 91 200(d).
%% Dkt 86-1at 43
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tent, not serious proposals.

Pending approval of the PRB Manual by the Court, the Monitor-
ing Team will be working closely with OPS and its personnel -
providing day-to-day technical assistance on how to transform
the extensive Manual from paper into practice.

The Monitoring Team has also recently communicated to the
Court regarding the OPS budget for 2017.°* The Monitoring
Team declined to either approve or disapprove of the full OPS
budget for 2017 — instead providing only short-term, provisional
approval of the budget for the first quarter of the year.”” The
reason for this short-term and provisional approval is that the
OPS budget relies substantially on “compensation for four
temporary Investigators” who “are slated to provide support
to permanent investigators in completing those investigations
that remain open.””™ However, “[a [Ithough the professional in-
vestigatory skillset of these temporary investigators can hope-
fully provide some assistance toward alleviating a portion of the
backlog, this temporary solution, budgeted for only the first four
months of the year, is precisely that: temporary.”**° “Because
OPS will need to build its longer-term capacity, the Monitor
therefore approves the proposed OPS budget for, and only for,
the first quarter of 2017.”°* The Mon-

cedures codified in the OPS Manual and to abide by those rules
for an extended period before stakeholders can fully understand
what an investigator’s typical workload is. In other words, al-
though the City might be able to benchmark its staffing needs
against other cities, the others referenced above have been op-
erating for some time with codified, defined operational rules.
Cleveland is just beginning down that road.

Constitutional policing, due process, transparency, and compre-
hensive officer performance investigations all require resources.
That OPS has been under-resourced in the past does not excuse
under-resourcing in the future - in the same way that OPS’ lack
of day-to-day operational policies and procedures could not ex-
cuse the ongoing lack of codified standards and procedures go-
ing forward.

2. Police Review Board ("PRB")

a. Overview
During the Summer, the Monitoring Team began to more closely
examine the manner in which the PRB goes about its import-

ant public duty. It was immediately apparent to the Monitor-
ing Team that the Board had been

itoring Team approved the OPS bud-  1/ze lack of clear processes and procedures has — carrying out their duties absent a
get for the first quarter of 2017 at a  allowed PRB to also fall behind on the timely review  set of established protocols to guide

status conference on January 6, 2017.

It is almost certain to be the case

that OPS will need to hire additional, full-time investigators
to ensure that its personnel have reasonable and manageable
caseloads — and that the officer can handle the typical level of
civilian complaints that it receives. The Monitoring Team has
discussed with the City that OPS lags far behind, in terms of the
complaints to investigator ratio, peer civilian oversight agencies
that conduct investigations. For instance, the D.C. Office of Po-
lice Complaints has an investigator to complaint ratio of 1:34.
Chicago’s former IPRA entity had an investigator-complaint
ratio of 1:24. San Francisco’s Office of Citizen Complaints has
an investigator-complaint ratio of 1:23. Cleveland’s OPS, with its
six technical investigator positions,”” has an investigator ratio
of 1:49. Thus, for Cleveland to get to Washington, D.C.’s investi-
gator level, at least three new, full-time investigators would need
to be recruited, hired, and trained.

For staffing issues to be definitively addressed, current investi-
gators will need to adopt the extensive rules, practices, and pro-

233 Dkt. 87.
234 |d. at 2-3.
2% |d at 2.
236 |4

237 |

238 These positions are referred to as “technical” because it in-
cludes two recently-hired investigators who have ben given rela-
tively little responsibility to date.

and deliberation of cases — failing in their core  their decision making - even though
duties and service to the City of Cleveland.

the 1984 City Charter amendment
creating the PRB provided that the
Board “shall make rules providing for the procedure of the Board
and for the review of complaints filed with it,” to be approved
by the Public Safety Director and made effective “fifteen days
32 years after voters approved the Board’s creation and 28 years
after the Charter amendment became effective (following con-
clusion of litigation), no such procedures appear to exist — and,
if they did, why the Board has not used any codified and proce-
dures for some time.

The lack of clear processes and procedures has allowed PRB to
also fall behind on the timely review and deliberation of cases —
failing in their core duties and service to the City of Cleveland.
This assessment is not geared toward individual Board mem-
bers who, as volunteers, have been uniformly impressive in their
heartfelt desire to do good work, thoughtfully consider cases,
and provide good-faith recommendations to the Chief of Police.

There is, of course, no question that the backlog of uncomplet-
ed cases in OPS has a direct correlation to the Board’s ability to
promptly receive and adjudicated cases. PRB cannot conduct a
timely review if OPS has not provided them with a timely inves-
tigation. Correcting this entirely unacceptable condition will re-
quire that the OPS Administrator, with the clear, consistent, and
unambiguous direction of the Director of Public Safety, develop
and establish a comprehensive and effective plan to resolve the

239 Charter of the City of Cleveland, § 115-3.
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backlog, more effectively manage cases and administer the office
for which the Director has ultimate responsibility, and ensure
that OPS is properly staffed and equipped to complete cases in
a time frame that is consistent with the Consent Decree and the
expectations of the greater Cleveland community.

Even when PRB addressed cases, it was not clear precisely how
the Board or its members were making decisions — what stan-
dards it was applying, how it was considering and weighing ev-
idence, and precisely what its various recommendations as to
findings meant. Cases were adjudicated as “sustained” and “un-
founded” without specific reference to particular CPD policies.
Indeed, in the deliberations that the Monitoring Team observed,
it appeared as though Board members were making a finding as
to whether they believe that improper conduct occurred — not
whether specific violations of CPD policy had taken place. In
short, the process that PRB had used to deliberate on cases pre-
viously was improvisational at best, unfair at worst, and in need
of substantial rigor and precision, regardless.

b. Work Over the Past Six Months?/©

Accordingly, the Monitoring Team, in concert with the Parties,
spent several months working with PRB on drafting an Opera-
tions Manual (the “PRB Manual”) to guide its deliberative pro-
cess. Designed for a broad based constituency who may seck to
better understand how the PRB conducts business, this manual
provides a step by step process that directs the movement of in-
vestigative files from OPS to PRB, how those cases are assigned
for PRB member review, the structure and agenda for PRB
meetings, the means by which inves-

Purpose of the Board, Purpose of the PRB Manual, and
Duties & Responsibilities of the Staff. The PRB Manual’s
initial sections provide that “[t]he purpose of these procedures
is to facilitate the operation of the [Board ], including the review
of public complaints . . . as authorized by the City of Cleveland
Charter.””"! The Manual makes clear that the PRB has “the pow-
er toreceive, cause investigation of,and recommend, and in some
cases determine, the resolution of public complaints regarding”
CPD misconduct.”* It outlines specific “duties and responsibili-
ties” of the Board, PRB members, and contemplated staff.”*”

Organization & Meetings. The Manual codifies the recent
changes to the City Charter that Cleveland voters approved on
November 8, 2016, with PRB’s membership expanded to “nine
members who are representative of the diverse communities
within Cleveland” - with “at least one member who resides” in
cach police District and at least one member “between the ages
of 18 and 30” - appointed by either the Mayor or City Council.”**
Member terms are four years, with individuals limited to serv-
ing two consecutive four-year terms.”” The Board will select a
member to serve as Chair and another to serve as Vice-Chair.”*°
Board members will receive training on constitutional and other
relevant law, police practice and procedure, administrative in-
vestigations, and other pertinent topics.”"’

Importantly, the Manual sets clear expectations regarding the
attendance and participation of Board members during PRB’s
meetings.”"? The Monitoring Team will expect that Board mem-
bers indeed “use best efforts to attend all regularly-scheduled
Board meetings.”*"” The Manual indicates that Board mem-

bers “shall receive compensation

tigations are reviewed and discussed ~ Since Cleveland voters approve the creation of the  as may be established by the Coun-
in a public forum, the deliberative PRB i1 1984, the PRB has not functioned with cil.””" To the extent that the scope
process which results in the board’s  clear rules for its day-to-day operations — despite  of the commitment required by PRB
decisions and recommendations per-  12¢ Charter’s express contemplation that it would.  will be more significant than it was

taining to cach case presented, and a

public announcement of their findings and recommendation for
further consideration and action by the Chief of Police and Di-
rector of Public Safety.

Since voters approved the creation of a Police Review Board in
1984, and the approved changes to the City of Cleveland Char-
ter became effective in 1988, the PRB had not functioned with
clear rules for its day-to-day operations — despite the Charter’s
express contemplation that, “[s Jubject to the approval of the ex-
ecutive head of the police force, the Police Review Board shall
make rules providing for the procedure of the Board....” Char-
ter of the City of Cleveland § 115-3, Powers and Duties of Board.

The Manual submitted to the Court thus provides, for the first
time, rules of the road for how Board members must acquit
themselves of their duties. Significant features of the PRB Man-
ual include the following.

20 Substantial elements of this discussion are reproduced or
adapted from the Monitor's filing to the Court found at Dkt. 86.

previously, some degree of compen-
sation may well be appropriate, fair,and necessary —and set forth
as part of the Board’s “own budget separate from the budget of
the Department of Public Safety” and of OPS.”" That Budget
must also include resources for the Board to “hire and/or ap-
point support personnel.”* All PRB “meetings shall be open
to the public,” with the general “order of business” outlined in

241 Dkt. 86-2 at 3.
242 /d

23 |d. at 2-4.
244 Id. at 5.
25 |d. at 5-6.
246 |d. at 7.
247 |d. at 7-8.
28 |d. at 5-6.
249 |d. at 6.
20 d. at 7.
251 /d

22 Id. at 10.
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the Manual.””* Quorum and voting requirements are expressly
provided.””

Authority, Jurisdiction, Duties, Responsibilities, and Re-
view of Complaint. Consistent with Cleveland’s Charter, the
OPS Manual clarifies that:

The Board has the power to receive, cause
investigation of, and recommend resolution
of any and all complaints filed with it alleging
misconduct by officers and non-sworn em-
ployees of the Cleveland Division of Police,
regardless of their duty status, when such
misconduct is directed toward any person
who is not a CDP employee. On its own com-
plaint, the Board may direct the OPS Admin-
istrator to conduct an investigation of any
incident involving the use of deadly force by
members of the police force and any incident
resulting in the injury or death of persons in
the custody of the police force.””

The Manual outlines the process by which PRB typically re-
ceives completed investigations from OPS and by which PRB
might receive complaints or “cause an investigation of incidents
involving the use of deadly force” or “incidents resulting in the
injury or death of persons in custody of the police force.”"

The Manual contemplates that “Board members may make writ-
ten inquiries of the OPS Administrator” when or after reviewing
a given complaint investigation file “to obtain additional infor-
mation, documents, or other evidence.”””’ The Board must “al-
low complainants or subject employees” present at PRB meet-
ings “to speak after the case is called by the Board.... """ “Board
members may” also “ask follow-up questions of any person who
has addressed the Board.”" If the voluntary cooperation of in-
dividuals involved in complaint investigations are insufficiently
forthcoming or willing to cooperate, “[uJpon majority vote” and
notification of the Public Safety Director and Police Chief, “the
Board has the power to subpoena and require the attendance of
witnesses, the production of documents, and/or the production
of other papers pertinent to its adjudications..... """

The administrative rules that the Manual establishes outline
procedures for consideration of certain categories of complaint
investigations by a three-member panel (a “Panel”) rather than

25 |d. at 9.
4 Id. at 10.
25 Id. at 11.

256 I

n
8]

(o}

7 Id. at 13.

258

Q.

|
259 |

Q.

250 Id. at 14.

by the “full Board.”"' Specifically, complaints “classified as De-
meanor, Rudeness, and Improper Tow, with no other type of
alleged conduct, shall be assigned for review by a Panel” unless
the Chair determines otherwise.””* “(CJomplex investigations
shall be assigned to the full Board for review.””" Other types of
complaints “shall be assigned by the Chair for review by either a
three-member panel or by the full Board.”“" These rules work
to ensure that all cases can be comprehensively considered but
that the Board’s full meetings can focus on the most significant,
difficult, or complex cases as appropriate.

Hearing Procedures. The Manual provides a host of specific
procedures that the Board must follow when hearing and con-
sidering cases at its regular, public meetings. “The purpose of
[a] hearing is to review the case . . . in order to reach a dispo-
sition and a recommendation on discipline for each allegation
identified by OPS or by Board members during their review of
the case.””*” Complainants and subject employees must receive
notice of when a case involving them will be considered by the
Board.”®® PRB must use the categories of dispositions required
by the Consent Decree.””’  Although “[t]he Board shall give
weight to the OPS Administrator’s recommended disposition,
and shall justify in writing any departure from it,” the PRB “is
not bound by the OPS Administrator’s recommendation and
shall reach its own conclusions regarding the appropriate dispo-
sition.””""

Where the PRB votes to recommend a “sustained” disposition,
the Board also considers recommended discipline or “other re-
medial action.”” When doing so, it applies a standard of “just
cause.””Y The Manual also provides a process for making rec-
ommendations regarding revisions in CPD “policies, strategies,
tactics, or training” and for “identify[ing] officer or employee
performance that is commendable, superior, noteworthy, or
otherwise deserving of special and positive recognition” and
recommend to the Chief of Police or Public Safety Director that
CPD personnel receive a commendation.””' Ultimately, the PRB
delivers a written “Final Summary prepared for each complaint
adjudicated as ‘sustained’ to the Chief of Police and/or the Di-
rector of Public Safety, as appropriate, within fourteen calendar
days” of the hearing.”’*

261 Id

262 /d

263 Id.

264 Id. (emphasis in original).
265 |d. at 15.
26 d. at 22.
27 |d. at 18.
26 Id. at 15.
299 Id. at 16.
270 /d

2 d. at 20.
272 |d. at 22.
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Action of the PRB Following Hearing by the Chief of Po-
lice. The PRB Manual before the Court outlines, for the first
time, a specific and codified process for the PRB to fulfill one of
the central duties granted to it by Cleveland’s Charter: overrid-
ing the determination of the Chief of Police. The PRB was cre-
ated by an amendment to the Cleveland City Charter that was
approved by voters in 1984.”° Then-Mayor George Voinovich
and then-City Council President George Forbes drafted the
amendment language as an emergency ordinance “for the imme-
diate preservation of the public peace, property, health, and safe-
ty” in the wake of significant public unrest over the relationship
between CDP and Cleveland residents.”

Pursuant to Charter Section 119, where a suspension is for less
than ten (10) days, the Chief’s decision is final.”/* If the Chief de-
termines that a suspension for more than ten (10) days is appro-
priate, Section 119 provides that the matter must be referred to
the Safety Director, who will hold a hearing and render the final
judgment in the matter. Thus, the Chief may suspend officers
for only up to ten days, with the Safety Director suspending offi-
cers for more than ten days.

The Charter establishes exceptions to this disciplinary regime
for matters in which a complaint has been filed with OPS and
heard by the PRB. In effect, it places the PRB’s disciplinary au-
thority on equal footing with the Chief of Police.”’® Section 115-4
indicates that, if the PRB determines that discipline should be
imposed, it will forward its recommendation to the Chief of Po-
lice. The Chief must then notify the PRB whether or not s/he in-
tends to impose discipline, and if so, what that discipline will be.
Under Section 115-4, if the PRB disagrees with the Chief’s deci-
sion or with the length of his/her proposed discipline, “the Board,
notwithstanding the provisions of Section 119 of this Charter to
the contrary, may suspend the officer or employee.”’” Essential-
ly, while this provision creates a path through the Chief in PRB
matters, by allowing the PRB to override the Chief, it grants the
Board the power to impose discipline in cases before it.

23 The amendment did not become effective immediately, due
to injunctions issued in connection with litigation that Cleveland's
police union filed. The case was ultimately decided against the
Union, and the injunction was lifted in 1988.

2% Charter of the City of Cleveland (1984).
275 /d

26 Section 119 further underscores the Charter's intent to afford
the Chief and the PRB equal disciplinary power by mandating that:
Prior to suspending any officer or employee of
the police force, the Chief of Police shall as-
certain whether a complaint on file with the
Police Review Board relates to the conduct of
the officer or employee in question. If so, the
Chief of Police shall not suspend the officer
or employee unless the Police Review Board
concurs with the Chief's decision, in accor-

dance with Section 115-4 of this Charter.

277 Charter of the City of Cleveland (1984).

The Monitoring Team has previously outlined to the Court that,
although the Monitor does not tend to credit the City’s argu-
ment suggesting that such certification is legally required by the
terms of the Charter and/or past state-court precedent, it can ap-
prove the Manual-provided process that requires that the PRB’s
override of the Chief of Police’s discipline to be sent to the Direc-
tor of Public Safety for final hearing and resolution.”’”

c. Approach to Progress Going Forward

In order to assist both OPS and the PRB, the Monitor has ap-
pointed Mr. Richard Rosenthal to provide leadership and tech-
nical assistance to both OPS and PRB as they endeavor to im-
plement the host of new policies, processes, and provisions
required by the new manuals. Mr. Rosenthal, whose background
and qualifications are described elsewhere in this report, has led
three civilian oversight agencies — making him uniquely situated
to provide the in-depth technical assistance and monitoring that
OPS and PRB require to become the high-quality, transparent,
and professional entities that they must under the Consent De-
cree.

During the next monitoring period, Mr. Rosenthal, along with
other members of the Monitoring Team, will work to ensure the
implementation and strict adherence to the operations manuals
and that the more frequent and productive meetings of the PRB
are resulting in thoughtful and fair case deliberation.

28 See Dkt. 86 at 28-37.
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TRANSPARENCY
& OVERSIGHT

A. Police Inspector General

The Consent Decree continues to “require| | the creation of a
new, internal oversight function within the Division - a Police
Inspector General.”” The Inspector General (“IG”) must be
“an individual or individuals with significant experience in law
enforcement practices and civil rights law . ... 7*%0

The IG’s substantial duties include, but are not limited to, review
of CPD policies and practices, auditing, conducting investiga-
tions, analyzing data for aggregate and systemic trends, develop-
ing “specific recommendations for reform,” “analyz[ing] inves-
tigations conducted by OPS to determine” if they are adequate,
and reviewing imposed discipline.””’ The IG’s reports and rec-
ommendations must be made public.”*

The First Semiannual Report noted that “the Decree does not
provide an express timetable for the City to initiate the hiring of
an Inspector General or for a selected candidate to assume the
position.””*” It noted that, “in light of the competing concerns, .
.. the First-Year Monitoring Plan d[id | not include a deadline for
this position during 2016.”°%*

29 First Semiannual Report at 49.
280 Dkt. 7-1 491 250.

21 |d. 9 253.

282 Id.

283 First Semiannual Report at 49.
284 /d

Although no 1G has been hired to date, Consent Decree stake-
holders have engaged in conversations about funding levels for
the position whenitis created. The First Semiannual report not-
ed that “a single budgeted position will not be sufficient to meet
the terms of the Agreement” and that the Monitoring Team was
“highly skeptical, based on experiences of other cities in creating
similar oversight mechanisms, that an Inspector General could
be successful solely by utilizing auditors already working in ex-
isting City functions.”"” Ultimately, one person will not be able
todoall that the Decree requires. The IG will need a high-quality
staff and administrative support. The IG will also need indepen-
dence and the ability to present sometimes challenging recom-
mendations, problematic trends, or stark recommendations —
giving voice to and shedding light on uncomfortable facts, when
necessary, about the Division of Police or City of Cleveland.

As work begins in earnest in the second year of monitoring to
hire an individual for the IG position, the Monitoring Team be-
lieves that Cleveland’s search will yield substantially higher-qual-
ity candidates if the individuals applying to the job know that
the position will be well-resourced and provided with sufficient
independence. The Monitoring Team looks forward to discus-
sions about the best mechanisms for doing so in the upcoming
months with the City, Department of Justice, Community Police
Commission, police officer organizations, and others.

B. Data Collection and Analysis

As the Monitor recently noted to the Court, the City has “re-
cent[ly] hire[d]...an outside consultant to serve as a Data Anal-
ysis Coordinator across CPD and City functions for purposes of
the Consent Decree.”™
Decree’s requirement that CPD “designate an individual or indi-
viduals” to “ensure the collection and tracking of all documents
related to uses of force and allegations of misconduct and related
materials.””"’

“One of the Coordinator’s first tasks will be to develop a Data
Analysis Protocol to guide the analysis of data in various areas,
including stops, searches, arrests, uses of force, vehicle stops, in-
vestigatory stops, and complaints of discrimination or bias.”""
Although the completion of such a protocol has been delayed in
order to ensure the on-boarding of a well-qualified individual
into the Data Analysis and Collection Coordinator position, the
Monitoring Team continues to look forward to working close-
ly with CPD and the Coordinator as the Division develops such
a protocol aimed at growing and operationalizing the extent to
which management and supervisors of all levels use real-time
data to make management and supervisory decisions.

285 Id. at 0.

266 Dkt. 93 at 17.

287 Dkt. 7-1 9141 257-58.

288 First Semiannual Report at 50.
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C. Public Availability of CPD-Related Information

Asanother means of the “increase[ d | transparency” that the City
has pledged with respect to Division operations going forward,
the Consent Decree continues to require that data and informa-
tion about the Division - including its “policies and procedures,
training plans, community policing initiatives, community meet-
ing schedules, budgets, and internal audit reports — be posted on
CPD’s website.”™ Additionally, “| t]o ensure transparency in the
implementation of” the Decree, “all CDP audits, reports, and
outcome analyses related to the implementation of this Agree-
ment will be made publicly available, including at the City and
CDP websites.”""

The First Semiannual Report noted that, “[a]s of April 20, 2016,
little to none of the required information that should have been
available” on CPD’s website “in a finalized form had been post-
ed.””" Encouragingly, extensive new material has been made
available on the Division’s website, with the public now able to
view policies, reports, and materials related to the Consent De-
cree. The Monitoring Team commends CPD for ensuring that
the Cleveland community, via its own outlets, has access to in-
formation about the Division’s functions and processes for do-
ing business.

The Monitoring Team will have more to say, in future discus-
sions with the Parties about a more comprehensive Division pol-
icy about the public availability and release of CPD information
and in future reports, about the significant steps that the Divi-
sion and City must make to transform itself from a department
too often fearful of providing information and data to the public
to one that quickly, fairly, and transparently provides the com-
munity with updates on its activities and performance - whether
good, bad, or otherwise.

289 Dkt. 7-1at 1; id. 91 268.
290 |d. 91267,
21 First Semiannual Report at b1.
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OFFICER ASSISTANCE
& SUPPORT

A. Training
1. In-Service Training

The Division of Police has submitted to the Monitoring Team its
2017 In-Service Training Plan, which was to have outlined the
full scope of training programs that its existing officers would re-
ceive in the way of ongoing professional training. The Monitor-
ing Team has provided feedback on this plan and will be working
with CPD and the Parties to further define and refine the areas
of focus for training in this calendar year to ensure that they are
consistent with the Consent Decree’s goals and the ultimate Sec-
ond-Year Monitoring Plan, which will cover the period of Febru-
ary 2017 through January 2018.

The Monitoring Team will have more to say on the subject of
in-service training when it is able to present a complete curric-
ulum on the upcoming use of force training to the Court and
public.

2. Academy Training

The “Consent Decree . . . contains certain obligations relating to
the training of new officers at the academy.”””* For the current
and previous class Academy classes, “the City and CPD elected
to send recruits to the Ohio State Patrol’s academy in Columbus,
Ohio before having the class return for additional, CPD-specific
training.”*”* The Monitoring Team will soon be providing to the
Parties a proposal for its assessment of the overall quality of the

% First Semiannual Report at 55.
293 Id.

current approach to training new CPD officers.
B. Equipment & Resources”
1. Background
The Department of Justice’s 2014 investigation concluded that:

CDP’s failure to appropriately allocate re-
sources — including staffing and equipment
- contributes to the pattern or practice of un-
constitutional force. In addition, Cleveland
police officers are not given the basic equip-
ment, the physical structures, and the tech-
nology required to perform their jobs safely
and effectively.””

It noted that the lack of “adequate technology” and “a sufficient-
ly professional workspace” ultimately “is dangerous to the offi-
cer, undermines public safety and is unfair.””*° “As much as any
building, stadium, or other public works project, a well-run, pro-
fessional and constitutional police presence is the foundation of
a healthy city in our democracy.”"’

The Monitor’s First Semiannual Report affirmed that “Cleve-
land does not yet benefit from many of the basic technological
innovations associated with contemporary, urban policing.”""
The Division did not have enough decent-quality patrol cars,
modern technology in those cars, and modern systems for those
technology platforms.”” The report noted that “many of the
areas that the Division must address . . . are basic technology
platforms that Cleveland was overdue to address regardless of
whether there had been a Consent Decree” and “are necessary
to protect the public, keep officers safe, and allow the Division of
Police to effectively and efficiently conduct law enforcement.
It inventoried the “technological, business practice, and project
management problems” across projects and functions that were
made manifest in the problematic rollout of CPD’s new record
management system. "'

The Consent Decree required that CPD “complete a compre-
hensive equipment and resource study to assess its current
needs and priorities to perform the functions necessary for
CDP to fulfill its mission and satisfy the requirements” of the

294 Substantial elements of this discussion are reproduced or
adapted from the Monitor’s filing to the Court found at Dkt. 93.

2% 2014 Findings Letter at 54.

2% |d. at 54-55.

297 |d. at 55.

2% First Semiannual Report at 55.
299 |d. at 59.

300 Id. at 56.

01 Id. at 57-58.
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velop an effective, comprehensive Equipment and Resource Plan
that is consistent with its mission and that will allow it to satisty

,,,,,,,,

The Plan needed to address a number of different requirements.
First, the Plan “will provide for necessary equipment includ-
ing, at least . . . an adequate number of computers; an adequate
number of operable and safe zone cars; zone cars with reliable,
functioning computers that provide officers with up-to-date
technology, including” mobile computer-aided dispatch, access
to the Division’s records management system, and access to law
enforcement databases; and “zone cars equipped with first-aid
kits....”""" These requirements stemmed, to at least some rel-
evant extent, from the Department of Justice’s observation that
it found “not enough computers at the district stations” and a
patrol car fleet that was “old and in poor repair.””"°

Second, the Plan must address how the Division will “satisfy the
requirements of this Agreement,” including the Decree’s many
other substantive requirements.”””

Third, the Plan must “ensure that CDP” both “properly main-
tains and seeks to continuously improve upon existing equip-
ment and technology” and “is appropriately identifying equip-
ment needs and seeking to utilize, as appropriate, emerging
technologies.”"” This relates to DOJ’s determination that the
City’s “failure to thoughtfully assess the Division’s needs and pri-
oritize effectively affects officers’ and supervisors’ ability to do
their jobs.....”7""

2. Chdllenges to Date

The City submitted its final Equipment and Resource Plan, as
required by the First-Year Monitoring Plan, on November 25,
2016.”" After closely reviewing the submitted Plan, the Mon-
itoring Team, in turn, filed a motion with the Court indicating
that - because it did not specifically, strategically, and compre-
hensively provide CPD officers with the tools they need to do
their jobs — the Monitor could not approve the Plan.

The Monitoring Team’s analysis of the Plan was significantly in-
formed by the Monitoring Team’s ex-

For instance, CPD will need to col-  After closely reviewing the City’s Equipment and  perience with substantial technology
lect information and data about in-  Resource Plan, the Monitoring Team concluded and equipment initiatives in other
vestigatory stops,””’ and “calls and that it did not specifically, strategically, and major American police departments.
incidents involving individuals in comprehensively provide CPD officers with the Itisalso informed by familiarity with

crisis.
“develop and implement a single, uni-

form, reporting system” to effectuate the Decree’s use of force
reporting requirements.””” “[ATll relevant information from [a]
completed [Internal Affairs] investigation” must be “provided
electronically to the [involved | officers’ supervisors, the Training
Review Committee, the Force Review Board, the Officer Inter-
vention Program, and the Data Collection and Analysis Coordi-
nator....”"" “CDP supervisors” must “regularly use . .. data to
evaluate the performance of CDP officers across all ranks, units,
and shifts.””"" To adequately “modify its Officer Intervention
Program,” CPD must utilize “a computerized relational database
that will be used to collect, maintain, integrate, and retrieve data
department-wide and for each officer regarding” a host of specif-
ic performance data.”” These and numerous, similar Consent
Decree provisions require that CPD embrace a host of new or
upgraded technologies, resources, and equipment.

302 Dkt. 7-191 292.
303 Id

01 d. 91 293.

305 2014 Findings Letter at 56-57.
306 Dkt. 7-191 292.
307" |d. 9191 160-75.
308 |d. 91157,

309 d. 9] 87.

S0 |d. 41 188.

S ] 9 327,

32 d. 9] 328.

”% The Division is required to  f00ls they need to do their jobs.

generally-accepted approaches in
the fields of information technology,
project management, and strategic planning.

Successful compliance with the Consent Decree will require
that the City and CPD successfully execute the implementation
of numerous distinct but interrelated equipment, resource, and
technology projects. For purposes of the instant filing, “project”
refers to “a temporary endeavor undertaken to produce a unique
product, service, or result.”’” Similarly, “project management”
is “a system of avoiding missed deadlines, vague expectations
and budget overspending.”'’

“In the process of planning” to manage and successfully execute
such a project, “projects should be properly defined and divided
into logical, progressive steps.”’'® Any successful project plan
needs to provide overall objectives in clear terms that can be
measured:

Objectives are quantifiable criteria used to
measure project success. They describe the
‘what” youre trying to do, accomplish, or

313 /d

3142014 Findings Letter at 57.

3 Dkt. 80-1at 19.

36 James P. Lewis, Fundamentals of Project Management 2 (3d
ed. 2007).

37 William Fox and Gerrit van der Waldt, A Guide to Project Man-
agement 8 (2008).

38 |d. at 44.

o
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produce. Quantifiable criteria should at least
include schedule, cost, and quality measures . .

319

Generally, project management literature contends that objectives
should be specific, measurable, accurate (e.g., precise), realistic,
and time-bound or time-limited (e.g., have a time frame with an
end date assigned to them).””"

Further, a project plan needs to be specific about how the various
broader components of the plan will be successfully implemented
over time. Specifically, the plan needs to identify specific deliver-
ables that “translate [ the] project mission . . . into actionable real-
ities.””" For “every deliverable that will be produced, the date [by
which | it will be produced” also needs to be identified in concrete
terms.”””

With specific respect to planning for the strategic implementa-
tion of a number of I'T-related projects, organizations “that excel
in project delivery . . . clearly define what needs to be done in a
project, by whom, when, and how” - “carefully select[ing] tools,
align|ing | them with project and business goals, link|ing| them to
metrics, and provid|ing ] them to project managers to deliver posi-
tive results.””” “The most common reason for [ 1T project failure
[i]s poor planning,” including a “weak” project plan.

Thus, although the City has some disagreement about the applica-
bility of such concepts to its Consent Decree efforts,””” the Mon-
itor believes that it is fair, reasonable, and appropriate to demand
that the City’s plan for implementing a host of new technology
platforms and initiatives be structured and planned in a manner
according to well-accepted standards and practices in the field of
project management.

The Monitoring Team’s motion to the Court indicating that it
could not approve the City’s submitted Equipment and Resource

39 Kim Heldman et al, PMP Project Management Professional
Exam Study Guide 107 (7th ed. 2007).

30 See, e.g., Jason Westland, The Project Management Life Cycle
32 (2007); James P. Lewis, Fundamentals of Project Management
51 (2007); Mark Resch, Strategic Project Management Transfor-
mation: Delivering Maximum ROI & Sustainable Business 111 (2011);
Richard Jones, Project Management Survival: A Practical Guide to
Leading, Managing and Delivering Challenging Projects 59-61
(2007).

321 Jack Ferraro, Project Management for Non-Project Managers 172
(2012).

%2 Paula Martin & Karen Tate, Getting Started in Project Manage-
ment 128 (2002).

323 Kathy Schwalbe, Information Technology Project Management
16-17 (2015).

324 Brenda Whittaker, “What Went Wrong”? Unsuccessful Informa-
tion Technology Projects,” 7 Information Management & Computer
Security 21, 24-25 (1999).

95 Dkt. 95 at .

Plan outlined a number of the deficiencies with the City’s pro-
posed Plan. Some of those deficiencies related to fundamental
project management, strategic, and planning failures:

A Lack of Specific, Well-Supported Deadlines. The Plan
uniformly situates “project milestone completion dates” not in
terms of actual dates but as references to general, quarter-year
time periods. These overly broad, 9o-day “deadlines” combine
the worst of overly rigid project management with the worst
of insufficiently detailed management approaches. On the one
hand, because the deadlines are fixed time units, rather than re-
lational to other internal milestones, small delays or unexpected
events may substantially complicate project execution.”" At the
same time, the broad time periods ensure that there is no specific
date certain by which particular projects can be expected to have
been finished or major milestones reached - just a span of twelve
to thirteen weeks over which the progress might be made. Ulti-
mately, the three-month-long deadline windows make the deter-
mination of the sufficiency of the Plan, the City implementation
of the Plan, and all stakeholders holding the City accountable for
adhering to the Plan unacceptably problematic. Given the ac-
cepted “importance of deadlines and time urgency for focusing
attention on nonroutine behavior” of organizations, some spe-
cific time parameters must be established and enforced.*’

Further, the deadlines offered were not adequately supported,
defended, or explained. Especially because social science and
organizational behavior literature establishes that “[pJeople un-
derestimate their own.. . [task | completion times,” the deadlines
that are included need to be situated in terms of the underlying
work, resources, and effort necessary to complete a given deliv-
erable or reach a particular milestone. "

A Failure to Identify Specific Actors Responsible for Var-
ious Deliverables. “A successful project requires that the proj-
ect team participate (at some level) in the planning process . . .
and be responsible for completion of assignments . . .. Project
team members need to be accountable for the effective perfor-
mance of their assignments.”””” Although some primary actors,
business owners, or stakeholders are identified as responsible

36 See, e.g., Stephen Leybourne and Eugene Sadler-Smith, “The
Role of Intuition and Improvisation in Project Management,” 24
Intl J. Project Mgmt. 483 (2006) (describing need for project
managers to be flexible and objective-oriented).

327 Nancy Satudenmayer et al, “Time to Change: Temporal Shifts
as Enablers of Organizational Change,” 13 Organization Science
583, 584 (2002); accord Dkt. 93-3 at 3 (noting that “[elach com-
ponent of the Equipment & Resource Plan . .. should have an ac-
companying management control [and] accountability”).

328 Roger Buehler et al, "Exploring the ‘Planning Fallacy”: Why Peo-
ple Underestimate Their Task Completion Times," 67 J. Personal-
ity & Social Psyc. 366, 371(1994).

329 California Office of the State Chief Information Officer Ar-
chives, Project Management Overview: Roles and Responsibili-
ties at 1 (Jan. 1997).
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for some of the major project milestones, most deliverables are
not attached to any specific entity, person, or City representa-
tive. For example, the Plan outlines the City’s efforts to secure
and implement a Learning Management System, which will pro-
vide an electronic environment for training and professional de-
velopment activities. Although a Business Owner is specifically
identified, the Plan does not describe precisely who has been
reviewing proposals from vendors, has been viewing vendor
demonstrations, will be selecting the system, and will be coordi-
nating the in-field implementation and training (of some unde-
fined set) of officers.

The Summary Rejection of the Need for Outside Ex-
perts. The Monitor’s First Semiannual Report outlined the
five-year odyssey involved to “upgrade” CPD’s record man-
agement system software, which
“is the main storage system that the
police department depends on for
data storage and retrieval of critical
information.”””  The Monitoring
Team identified significant basic IT
governance and project management
problems as a critical cause of the problems with the system’s
implementation. “These technological, business practice, and
project management problems are not simply technical or bu-
reaucratic — they have real-world ramifications for Cleveland’s
officers and the Cleveland community,” with incident reports
becoming backlogged for entry into the struggling new system,
called LERMS.”' Indeed, the City concedes that “[t]he LERMS
project failed due to a lack of project management structure,
governance, documentation, executive sponsorship and over-

,,,,,

The  Monitoring

Accordingly, the Monitoring Team has repeatedly recommend-
ed to the City and CPD that it engage with outside consultants
to assist it in revamping its overall IT governance structure,
implementing major new platforms, and dramatically enhance
the capacity of the City and CPD to “properly maintain| | and .
.. continuously improve upon existing equipment and technol-
ogy,” “identify| | equipment needs,” and “utilize, as appropriate,
emerging technologies.”"” The City declines. Instead, the Plan
vaguely observes that the Project management Office “currently
utilizes outside consultants in the implementations of various
citywide IT projects.”

Assuming the City’s assertions are true, and without knowing
what consultants may be available for what types of projects
encompassed by the Plan, the possibility for the City to secure
outside help and experts is undoubtedly positive. However, even
if consultants are already on retainer to help the Project Man-

330 Dkt 83 at 56.

3 d., at57.

332 Dkt 93-1at 13.

338 Dkt 7-19 293(e)-(f).
334 Dkt 93-1at 13.

Team  has
recommended that the City and CPD engage with
outside consultants in revamping its overall IT
governance structure. The City declines.

agement Office with particular IT projects, those consultants
are, by the City’s own admission, not assisting the City or CPD
in overhauling the approach used to equipment, resource, and
technology problems; strategically planning for immediate and
long-term needs; and thoughtfully implementing changes in sys-
tems and processes that are ripe with interdependencies.

The City’s Plan appears to argue that the five years of problems
with LERMS was anisolated or exceptional circumstance. It says
that individuals “involved with the original LERMS project” will
notbe a part of at least the field-based reporting initiative. ™ Ad-
ditionally, “when the initial LERMS project was started,” there
“was no Chief Information Officer of the City of Cleveland” and
“[n]o project management approach. . . in place.”**"

Although the City’s current candor about the LERMS imple-
mentation is admirable, it simply is
not clear that new systems, process-
es, and habits are, in fact, in place to
manage major, future projects in a
new, better, and more resource-effi-
cient way. Further, if the City’s cur-
rent law enforcement IT approach
apparently cannot manage to get 105 computers deployed to
the field so that officers can use them in a timely manner, the
Monitoring Team is highly skeptical of the approach’s ability to
massively overhaul CPD’s reporting, dispatch, and other core
systems.

repeated[y

To this end, the Monitoring Team requests that the Court ad-
dress the possibility of the City hiring an outside consultant,
with responsibility for overseeing the construction and execu-
tion of the Equipment and Resource Plan and restructuring IT
governance with respect to the Division of Police, to serve as a
kind of “IT Czar.” The City’s encouraging, recent hire of an out-
side consultant to serve as a Data Analysis Coordinator across
CPD and City functions for purposes of the Consent Decree
might serve as a template for engaging the kind of outside assis-
tance that can build long-term capacity within CPD and the City
with respect to I'T. Although the City appears to have misunder-
stood this suggestion as amounting to a “suggested takeover of
the City’s Executive administrative functions,”””’ the Monitor-
ing Team simply believes that CPD and the City would benefit
from having a single, high-skilled individual coordinate the suc-
cessful planning for and management of the host of complicated
projects that will be implicated by the Equipment and Resource
Plan — which would obviously not do anything approaching an
impingement on the City’s “local self-governing authority.”**

The Monitor does dispute, however, the claim that “there is no
ongoing City IT crisis that warrants the added expense and in-
terruptions associated with appointing” an outside consultant

335 g
36 |

337 Dkt. 95 at 9.
338 Id. at 10.
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hind its peers and where it should be with respect to core law
enforcement systems does constitute a crisis that can only be ad-
dressed with a serious, strategic, and comprehensive plan, which
the City has been unable, to date, to produce.

The Failure to Address the Decree’s Requirements Relat-
ed to Identifying Equipment Needs, Maintaining and Im-
proving Upon Existing Technology, and Utilizing Emerg-
ing Technologies. The Consent Decree requires that the Plan
“ensure that CDP” “properly maintains and seeks to continuous-
ly improve upon existing equipment and technology” and “is ap-
propriately identifying equipment needs and seeking to utilize,
as appropriate, emerging technologies.” " Especially because
the City declines to consider utilizing an outside consultant to
assist it in improving its law enforcement IT governance and
project management, the Plan does not comply with these main-
tenance and improvement requirements of the Consent Decree.

For the Monitoring Team to be in a
position to approve an Equipment

mand staff, or administrative personnel.””

The City’s Plan does not provide any sense of what “an ade-
quate number of computers” under the Consent Decree is.”"
Although it contends that the current ratio of computers to per-
sonnel are 1: 2.24 and that the addition of 105 computers secured
by an Ohio state grant would bring the ratio to 1: 1.92, without
describing the numbers on which such ratios are based, the
Plan likewise does not outline a mechanism, method, or process
for identifying what an adequate number of computers in fact
would be - or specifically how CPD and the City will ensure that
the number is “properly maintain| ed].”*"

The Plan observes that computers purchased through an Ohio
state grant will be deployed in 2017. Not only does the Plan fail
to note that the computers have been sitting in City storage
since at least early 2016, it does not provide for any process of
identifying whether more than the previously-purchased 105
computers are necessary for current staffing, current and antic-
ipated use needs, or current and anticipated use volume. To the

extent that the City and CPD might

and Resource Plan from the City, it 1 i unclear why it has taken nearly one year to  “identify the number of Computers to
needs to have confidence that the @eplov computers purchased with a state grant to  be deployed at each District” as more
processes and habits that have given  2¢ officersthat need them. Instead, they apparently than 105, no process or timeline is pro-

Cleveland a five-year implementa- CO7UC 10 SiE 101 STorage.

tion of a software program, an ap-

proaching one-year-long process for deploying desktop comput-
ers to District stations, and a generally under-resourced police
department have been addressed - such that CPD never again
finds itself with its police officers lacking the tools and support
that they need to do their jobs..

Failure to Meaningfully Account for Project Interdepen-
dencies. A number of the City’s timelines with respect to specif-
ic projects fail to adequately account for the interdependencies
across other projects. Indeed, the overall structure of the Plan
- with a litany of specific projects listed in isolation and without
cross-reference to the timelines or initiatives in other, related
projects — suggests that the City has not adequately identified
how the rate of progress on some initiatives may impact the rate
of progress in others.

Other issues relate to the City’s inability to adequately address
specific technological and resource requirements of the Consent
Decree:

Inadequacy of the Plan’s Treatment of Precinct-Based
Computers. According to CPD’s own Equipment and Re-
source Study, one-third (or 36 percent) of CPD’s total “working
computers” are housed in the Division’s five patrol Districts.”"
One out of ten (11 percent) of working PD computers are avail-
able to CPD patrol personnel, rather than to supervisors, com-

= datl0.
310 Dkt. 7-1 91 293(e)-(f).
3 Dkt 93-2 at b.

vided for identifying the number, pur-
chasing the computers, and deploying
them to the field.”"”

Additionally, the Monitor notes that the Plan suggests that the
105 “new” computers are intended “for Field Based Report-
ing.””'® Generally, the phrase “in the field” means “[ajway from
the laboratory, office, or studio . . . . ”*" In law enforcement,
“field reporting” generally refers to front-line officers providing
data and information from the neighborhoods where they work

on a mobile platform.””

A police station is not the field, and “In-Station Reporting” is
not field reporting — leaving the Monitoring Team substantial-
ly confused about how the 105 computers have anything to do
with true “field reporting.””" The Monitoring Team has out-
lined these concerns to the City, most recently in its November
3,2016 memorandum. The Community Police Commission has
also emphasized the need for officers to have dynamic, real-time
access to databases that might contain information about a sub-

32 |d. at 5-6.

33 Dkt. 7-19 293(a).
344 Dkt. 7-1491293(e).
35 Dkt. 93-1atb.
346 Id.

37 "in the field” Oxford Living Dictionary, https:/en.oxforddictio-
naries.com/definition/in_the field (last visited Dec. 1/, 2016).

38 See Larry T. Hoover, “From Police Administration to a Police
Science: The Development of a Police Academic Establishment
in the United States,” 8 Police Quarterly 44 (2005).

39 Dkt. 93-1at 8.
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ject, such as if the individual is known to face mental health chal-
lenges.”"

The Plan’s Treatment of the Necessary Computer-Aided
Dispatch Upgrade Is Inadequate. Computer-aided dispatch
(“CAD?”) systems “allow public safety operations and communi-
cations to be augmented, assisted, or partially controlled by an
automated system.””' “CDP dispatch” currently uses one such
CAD system “for call handling, assignments and field notifica-
tions,” and the implementation of a CAD system to CPD officers
“will provide an accurate and consistent picture of an incident in
progress for personnel in the field.”*”

Cleveland implemented the current CAD platform in 2005."
The City “upgraded the CAD system to include Silent Dispatch-
ing[,| which allows for the dispatcher to dispatch calls for service
via the Mobile Data Terminal instead of over the ... radio ... ">
Cleveland’s EMS and Fire elected to use Silent Dispatching.*
The Division of Police declined to do so. As such, CPD’s radio
is among the busiest and loudest that this Monitoring Team has
observed - and officers must track, for themselves, information
provided by communications and dispatch on their own note-
pads or on their personal cell phones
rather than having the information
displayed on an in-car computer.**"

The City indicates that “[f Junding is
currently in place to order and install
the recommended number of Mobile Data Terminals need|ed]
to outfit the Patrol Vehicle fleet.”*" Assumedly to ensure that
new computers are not placed in old cars that will soon need to
be decommissioned, the Plan indicates that a Police Vehicle Re-
placement Plan would be “developed to identify when vehicles
will be scrapped out due to age andjor mileage.””*® Given that
the Equipment and Resource Plan being reviewed was submit-
ted to the Monitoring Team on November 23, 2016, it is unclear
why the instant Plan does not include more detailed information
about the implications of vehicle fleet modernization on MDT
installation and CAD implementation.

30 Dkt. 93-3 at 2-3.

%1 Bureau of Justice Assistance, US. Department of Justice,
Standard Functional Specifications for Law Enforcement Com-
puter Aided Dispatch (CAD) Systems at viii.

%2 Dkt. 93-1at 15.

353 Id

354 Id

355 Id.

36 See Dkt. 93-3 at 3 (raising the issue of whether “new equip-
ment and technology capacity [will] result in the decommissioning
of use of private cell phones and other technologies by police offi-
cers in the carrying out of their official duties”).

%7 Dkt. 93-1at 16.
358 Id.

CPD has too few patrol cars. The patrol cars that
it does have are in poor repair and old, with more
than one-third currently having over 90,000 miles.

The Plan Fails to Substantively and Specifically Address
CPD’s Inadequate Number of Patrol Cars. CPD currently
has an insufficient number of patrol cars overall. CPD reports
to have 358 marked zone cars, spread throughout the Districts,
Downtown Services Unit, Bureau of Traffic, CLE Hopkins In-
ternational Airport, and other locations. CPD reports that “[a]
source of frustration by all personnel is the lack of vehicles,”
especially due to slow “turnaround time” while “waiting to be
serviced or repaired at Motor Vehicle Maintenance.”* CPD
reports that its current benchmark for marked vehicles is 394 -
leaving CPD at a deficit of nearly 10 percent (9.2 percent), even
before considering those staffing changes that will be necessary
to effectuate the Decree’s other requirements.

Further, the condition of the insufficient number of patrol cars
that CPD does have in service is poor. More than one-third (38
percent) of CPD patrol cars have over 90,000 miles. Nearly one
out of ten (8 percent) of total CPD vehicles were out for main-
tenance in July 2016 - a process that takes too long, is inefficient,
and may be too expensive. Indeed, Monitoring Team personnel
have been surprised by the incredibly poor condition of many in-
dividual cars in CPD’s fleet. Despite these problems with CPD
vehicles, CPD and the City have not,
to date, had a plan for vehicle invento-

replacement. CPD itself correctly
notes that “[ajs it stands today, 38%
of the fleet could be replaced around
the same time,” which “will be costly
to the City of Cleveland if the fleet is not managed and main-
patrol cars for its officers, and the ones that it has are in poor
condition and will soon need to be replaced - but the City has
not, to date, had any plan to remedy the problem.

The Consent Decree requires that “CDP’s Equipment and Re-
source Plan. .. provide for necessary equipment including. .. an
adequate number of operable and safe zone cars.. . . with reliable,
functioning computers that provide officers with up-to-date
technology.”*”" The Plan that the City submits fails to provide
for an adequate number of operable and safe cars. It engages in
no effort to estimate, benchmark, or otherwise determine how
many cars are necessary. It outlines only a short-term, one-shot
process for coming up with a Patrol Vehicle Modernization Plan
- not a process for ensuring that the fleet remains modern nor,
even more fundamentally, a process for actually procuring the
vehicles.

CPD has contended that the Plan does not contain specifics
about the number of cars that will be procured or the timeline
for such procurement because other City stakeholders, includ-
ing City Council and Motor Vehicle Maintenance, need to take
independent action. Although the Monitoring Team under-

39 Dkt. 93-2 at 19.
360 Id
361 Dkt. 7-1491293.
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stands those realities, it assumes that all City stakeholders and
Cleveland residents would benefit from a realistic and specific
appraisal of how many cars are necessary to procure to ensure
that officers have enough high-quality vehicles in which to patrol
Cleveland’s neighborhoods and respond to calls for service. Al-
though the Monitor could approve an ultimate Equipment and
Resource Plan that included a specific process for benchmark-
ing the number of patrol cars needed given the Division’s cur-
rent staffing and deployment, a specific deadline for determining
the number of cars necessary, and a specific deadline for those
cars to be procured, the Monitor cannot approve an Equipment
and Resource Plan that lacks specifics or in which “the bud-
get,” which “is to be determined,” is the exclusive driver of how
well-supported CPD’s personnel may be. "

3. Approach Going Forward

At a status conference on January 6, 2017, the Court instructed
the City to continue to work with the Department of Justice and
Monitor on a more detailed and comprehensive Equipment and
Resource Plan. The Monitoring Team looks forward to continu-
ing to discuss these important issues.

C. Recruitment & Hiring

The Monitor has previously reported on the City’s initial at-
tempts to “develop a recruitment policy and a strategic recruit-
ment plan that includes clear goals, objectives, and action steps
for attracting qualified applicants from a broad cross-section of
the community, . . . establish[ing]| and clearly identify[ing] the
goals of CDP’s recruitment efforts.”""”

Specifically, the First Semiannual Report noted that the City’s
initial, draft plan “suggested to the Monitoring Team both a lack
of dynamic, outside-the-box thinking about how to attract di-
verse and qualified officers and a significant lack of clear project
management structure.””* Tt noted that, although a subsequent
draft provided on April 11, 2016 was “somewhat more specific,”
a substantial “amount of work [was | still necessary to craft a suf-
ficient, actionable plan for complying with paragraph 304 of the

Consent Decree.””"”

The Updated First-Year Monitoring Plan did not cover a suffi-
cient time period, or available resources, to allow for Consent
Decree stakeholders to re-focus on the Recruitment and Hiring
Plan process.”” In the meantime, the City has implemented
some discrete projects related to recruitment and hiring, includ-
ing the implementation of an on-line application process and se-
curing the services of outside vendors to assist in the testing of
prospective recruits.

32 Dkt. 93-1at 60.

365 Dkt. 7-191 302.

34 First Semiannual Report at 59-60.
3% Id. at 60.

36 See Dkt. 80.

D

The Monitoring Team must be clear that the Consent Decree
requires that the City submit, and the Court approve, a Recruit-
ment and Hiring Plan - and that such a Plan subsequently be
substantially and effectively implemented in practice. A discrete
assortment of process or platform changes, such as providing for
on-line applications, is a solid component of a broader strategy
and plan but is not a sufficient substitute for such a strategy and
plan. Thus, even if the City indicates that it is making reforms to
the recruiting and hiring process, those reforms are happening
outside of the Consent Decree process currently —and they must
be brought into it for the City to be considered in compliance
with paragraphs 300 through 311 of the Consent Decree.

Put simply, the Consent Decree mandates that “[t|he City will
implement the recruitment plan within 60 days of it being ap-
proved by the Monitor.””"" The Monitor has not approved this
plan and will not unless it “includes clear goals, objectives, and
action steps for attracting qualified applicants from a broad
cross-section of the community.”**

To this end, the Monitoring Team rejects any notion that oper-
ationalizing the goal of the plan - e.g., expressly indicating that
the goal of the Plan is to increase the diversity of recruit candi-
dates by a certain percentage — would somehow amount to an
impermissible racial quota and violate state employment law.
Care must be afforded to noting that targeted outreach to a host
of Cleveland’s diverse communities in order to encourage them
to voluntarily apply for employment and proceed through the
hiring process does not constitute any impermissible or discrim-
inatory practice.””

D. Performance Evaluations and Promotions

“The First-Year Monitoring Plan d[id] not directly address . . .
issues” relating to ensuring regular and comprehensive perfor-
mance evaluations of CPD personnel and that “high-perform-
ing officers have access to promotional opportunities.””” The
Monitor suspects that work on this will commence in late 2017

37 Dkt. 7-1 91 303.
38 |d. 9 302.

369 See, e.g, David Pitts, "Diversity Management, Job Satisfac-
tion, and Performance: Evidence from U.S. Federal Agencies,’
Public Administration Review 69.2 (2009) 329-30(‘[R]ecruit-
ment and outreachl] considers whether an organization is extend-
ing itself to all potential sources of employees . . . [l]t involves seek-
ing out employees from the labor market who may not be ‘found'
through the typical venues. Increasing organizational diversity has
the potential to increase performance [citing sources]"); Steven A
Ramirez, “Diversity and the Boardroom,” 6 Stan. J. L. Bus. & Fin.
85, 105 (2000) (*Recognizing the benefits of diversity empowers
acompany to approach hiring in a more eclectic fashion, including
recognizing that a firm has too many individuals of a homogenous
background and not enough individuals of different backgrounds.”).

370 First Semiannual Report at 60.
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or early 2018, as a number of “policies, procedures, systems, and
training” that will inform changes in evaluations and promotions
must still be “fully implemented.”””" Thus, it largely remains “too
early in the Consent Decree process to devise an evaluation” and
promotion “system” that comprehensively addresses the De-
cree’s requirements in these areas.”’”

E. Staffing

CPD submitted to the Monitoring Team a Resource Study and
Deployment Proposal on June 17, 2016. The document con-
tained elements both of the Consent-Decree-required “staffing
study to assess the appropriate number of sworn and civilian
personnel” and the Consent-Decree-required Staffing Plan fo-
cused on how deployment should work going forward within
the Division.”” Of particular utility to the Monitoring Team and
other Consent Decree stakeholders was CPD and the City’s ac-
counting of its current personnel, span of control (e.g. how many
officers are assigned to how many supervisors), and deployment
patterns.

However, the requirement of the Consent Decree is for CPD’s
staffing study “to assess the appropriate number of sworn and
civilian personnel to perform functions necessary for CDP to ful-
fill its mission, and satisfy the requirements of this Agreement.””*
Indeed, the eventual Staffing Plan must permit the Division to
deliver services “consistent with its mission, including commu-
nity and problem-oriented policing,” and must “allow CDP to
meet the requirements of this Agreement.””””

As this report makes clear, much work remains - involving nu-
merous stakeholders and, indeed, as many of Cleveland’s resi-
dents who can devote the time to become involved — on creating
the required community and problem-oriented policing plan.
Likewise, the remainder of this report also makes clear how
much substantive work remains on core arcas of the Consent
Decree - including use of force, search and seizure, supervision,
crisis intervention, and the like - that will almost certainly im-
pact the day-to-day structure, operations, and deployment of
CPD personnel.

Thus, the Division cannot know at this time — and neither can
the Monitoring Team - precisely how many officers CPD re-
quires, or how those officers should be deployed across the Di-
vision, to satisfy everything that the Consent Decree requires.
Consent Decree stakeholders will know more once there is
clarity on how community and problem-oriented policing will
look in Cleveland pursuant to the upcoming community polic-
ing plan. By that time, policies related to use of force response
and investigation by supervisors will also be more defined, with

3n /d

372 Id

373 Dkt. 7-1 919 319-20.

3 d. 91 319 (emphasis added).
375 |d. 9] 320.

resource implications for personnel devoted to the Force Inves-
tigation Team and Force Review Board more well-known. At
around the same time, it is hoped that new policies related to the
consolidated and expanded Internal Affairs function will make
similar deployment implications clear.

In short, the CPD’s initial Resource Study and Deployment Pro-
posal was an incredibly useful guide for understanding, at a high
level, the Division’s current personnel and the manner in which
they are deployed. However, it must be clear that the Study and
Proposal was not the ultimate Staffing Plan. Accordingly, this
process must, at the appropriate juncture, ensure the develop-
ment of a Staffing Plan that conforms to paragraphs 319 through
321 of the Consent Decree — and that the City and CPD subse-
quently will “employ best efforts to implement” over “the peri-
od of time set forth in the” future “approved plan.””’°

376 Dkt. 7-1 491 321.
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SUPERVISION

A. First-Line Supervisors

As the Monitoring Team outlined in its previous report, “[i]t is
an established principle in policing that first-line supervisors —
sergeants —play a critical role in directing and controlling the be-
havior of officers in police-citizen encounters.”’ Consequent-
ly, the Consent Decree outlines a number of critical duties for
sergeants.””

With training for all officers, regardless of rank, on new use of
force policies imminent, supervisors will begin to receive some
critical, new elements of “the practical toolkit that they need to
promote high-quality performance from those under their com-
mand.””? Specifically, first-line supervisors will need to respond
to and manage the scene of most use of force incidents and, with
respect to lower-level force, will need to conduct the Division’s
administrative inquiry into the force. This constitutes a signif-
icant charge, and sergeants will need the training and support
from their own supervisors necessary to effectuate these duties.

It is also likely that part of 2017’s training initiatives will include
the type of “in-service management training” that the Monitor-

377 First Semiannual Report at 62 (quoting Samuel Walker, Nation-
al Institute of Justice, “Police Accountability: Current Issues and
Research Needs" (2007) at 12, available at http://www.ncjrs.gov/
pdffiles1/nij/grants/218583.pdf.)

378 /d

379 Id.

ing Team and Division have discussed.” Because “sergeants
have historically received relatively little training other than
on CPD policies and other bureaucratic considerations,” such
training will be the first time that some within the Division may
receive formalized instruction “on effective management skills,
leadership development, supervisory techniques and approach-
es, evaluating performance, understanding community and
work styles, and other areas.”"”'

The Monitoring Team intends to spend even more time, as new
substantive policies are rolled out to the Division’s officers and
supervisors, within CPD’s districts — both understanding the
day-to-day realities of first-line supervisors and the officers un-
der the command, as well as providing real-time technical as-
sistance to the men and women on whom the Division relies to
carry out its mission on a daily basis.

B. Officer Intervention Program

A critical part of supervisor responsibility involves responding
proactively to officer performance, identifying potential chal-
lenges, and actively assisting officers in a non-disciplinary con-
text to change habits or behaviors before they become prob-
lematic. The Monitoring Team has previously described how
so-called early intervention systems can serve as one critical,
automated means of promoting such supervision:

An early intervention system builds on the ba-
sic principles of personnel management and
human resource development that have de-
veloped in the private sector. The purpose of
the system is to translate officer performance
indicators into a formal management tool for
identifying officers with potential behavioral
problems or issues that would benefit from
some form of proactive intervention. Such
a system relies on a database that logs infor-
mation about various elements of an officer’s
performance. ... Supervisors will be required
to regularly review this performance data.
When an officer reaches a certain, defined
threshold in some area of performance, a su-
pervisor will be required to assess an officer’s
performance.... "%

If the supervisor determines that some intervention is necessary
for an officer, that intervention will take the form of “non-disci-
plinary corrective action.”**”

While the CPD currently maintains a process that is referred to
as the Officer Intervention Program (“OIP”), the Consent De-

380 /d

381 Id

382 |d. at 63 (internal citations omitted).
83 Dkt. 7-19 327.
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cree will require substantial modification of the OIP that will
increase its effectiveness and transform it into a broader early

intervention system.” This modification of the OIP will pro-
vide a broader, systemic approach to early intervention.

Because the First-Year Monitoring Plan elected not to focus on
progress in this area during the first year of Consent Decree im-
plementation, CPD has yet to meaningfully engage on several is-
sues relating to the OIP. Itis likely that work will begin in earnest
on the OIP during the upcoming, second year of monitoring.

One primary issue that CPD will have to address relates to its
information technology infrastructure. CPD continues to im-
plement IAPro as the hub of officer performance data, and it is
this information that will inform the early intervention process.
One of the challenges of the backlog of BlueTeam entries un-
completed by supervisors and not reviewed by the CPD chain
of command is that these incidents could not be considered for
purposes of officer performance assessments and the possible
non-disciplinary behavioral intervention of the OIP. In short, if
the basic requirements of the OIP involve supervisors routinely
viewing and considering data and information on officer perfor-
mance, that data and information needs to be accurate, compre-
hensive, and up-to-date. As this report outlines elsewhere, CPD
has some distance to travel to provide this type of data platform
for the OIP and department management more generally.

At present, OIP is considered a program of the Medical Unit,
with that Unit primarily responsible for tracking officer infor-
mation and reporting to supervisors. The Monitoring Team has
previously described CPD’s current OIP:

CPD’s existing officer intervention program
constitutes a good starting point to the ex-
tent that it identifies personnel subject to
administrative charges, sick time abuse, ci-
vilian complaints, use of force incidents, and
internal investigations. Supervisors, or other
employees, can refer officers who may benefit
from ‘guidance and assistance’ are referred to
the program by the Occupational Medical Di-
rector of CPD’s Medical Unit. ™

Although this process is well-intentioned, IAPro and the use of
information in IAPro as part of the EIS process do not consti-
tute medical issues. They are core operational and management
issues. Consequently:

[RJather than something related to an inter-
nal medical division about which officers and
supervisors have understandable concerns
about privacy implications, the program will
need to be considered by the Division as a pri-

364 |d 919 326-36.
35 First Semiannual Report at 63 (internal citations omitted).

mary officer performance management tool
- and something that is a primary vehicle for
self-managing the risks of unconstitutional
policing.”™

Rather than the Medical Director managing the information, the
supervisors need ongoing access to system data to help improve
the performance of officers under their command and enhance
its effectiveness as a proactive management tool that helps pro-
mote constitutional policing. Given that first line supervisors
play a critical role in the direction and controlling of officers un-
der their command, it is important that they have tools to help
them direct and control their interactions with citizens. An OIP
thatis modified to create an effective early intervention program
will be in compliance with Consent Decree requirements and
will help CPD ensure stronger supervisor, enhanced account-
ability, and better professional development for the Division’s
officers.

C. Body-Worn Cameras®®’

As the Monitor has previously indicated, the CPD has recently
joined numerous other police departments in using body cam-
eras in some capacity.”*® Pursuant to the Consent Decree, “[i]f
CDP chooses to use body worn cameras, CDP will provide clear
guidance and training on their use, and will implement protocols
for testing equipment and preservation of recordings to foster
transparency, increase accountability, and build trust, while pro-
tecting the privacy rights of individuals.”**”

The Court-approved First-Year Monitoring Plan provided that
the Monitor would “review and assess CPD’s current body-worn
camera policies and practices,” which would “include the collec-
tion of input from” a host of community stakeholders “about
CPD’s current body-worn camera policies and practices.””""
In March and April 2016, the Monitoring Team met with police
officers, received input from community organizations such as
the American Civil Liberties Union (ACLU), and talked with
residents who were knowledgeable about the Division’s prior
process for developing the body-worn camera policy. On April
11, 2016, the Monitoring Team circulated a memorandum to
CPD and the City regarding the Division’s Body-Worn Camera
(Wearable Camera System) Policy, General Police Order Num-
ber 3.2.20.

36 d. at 64.

%7 Portions of this section are reproduced or adapted from the
Monitor's motion to the Court regarding the proposed body-worn
camera policy found at Dkt. 92.

38 Dkt. 65 at 64 ("All CPD patrol officers are equipped with body
cameras, with specialty units (such as personnel working at the
Cleveland Hopkins International Airport) slated to be equipped
with units in the near future.”)

39 Dkt. 7-19 337.

390 Dkt. 44-1at 53.
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Stakeholder focus subsequently shifted to work on new policies
related to force, new policies and protocols for crisis interven-
tion, operational manuals for the Office of Professional Stan-
dards and Police Review Board, and on the City’s preparation for
the Republican National Convention in July 2016. Pursuant to
revised deadlines in the Updated First-Year Monitoring Plan,”
CPD and the Parties continued work on revising the body-worn
camera policy in October 2016. The deadline for the Monitor to
“recommend| | approval or disapproval of the Final Draft Body
‘Worn Cameras Policy to the Court, either in whole or in part”
was, with the Parties and Monitor having agreed that a seven-day
extension of the deadline was “warranted and acceptable,” De-

In its December 19, 2016 motion to the Court, the Monitoring
Team indicated that the Proposed Policy “establish|es]| guide-
lines for the use, management, storage, retrieval, and supervision

partment is that “WCS shall be deployed to ensure transparency
and foster trust in our community.” " It then sets forth clear and
straightforward guidance regarding when the WCS must be acti-
vated - that is, placed into “event mode” from “buffering mode,”
in which ongoing footage is captured but “recorded over” in a se-
curity-camera-style recording loop of approximately thirty sec-
onds or so.””” The Proposed Policy provides that, if placing the
camera in “event mode” is “not feasible due to an immediate risk
to the safety” to the officer or others, the officer shall activate it
Proposed Policy then gives a non-exhaustive list of examples
for when the camera must be deployed””” and sets forth those
circumstances in which the camera can be returned to buffer-
ing mode, primarily to protect citizens’ privacy or in situations
where consent is needed to record and is not given.”’® This is
a substantial improvement on earlier versions of the Proposed
Policy which contained convoluted and unnecessarily confus-
ing language governing when to place the WCS unit into event
mode.

The Proposed Policy prohibits officers from editing, deleting,
or altering the recordings,”” has a number of other provisions
regarding officers’ responsibilities for handling their cameras,”""
and also requires comprehensive and continuous training.”" Al-

though the Monitoring Team still believes that the exceptions

%91 Dkt. 80-Tat 19.
392 1d. at 3, 19.

39 Dkt. 92-1at 2.
394 /d

395 Id. 9 1-A

396 d. 91 1-B.

97 d. 9 11-B-1-a.
398 d. 91 1I-C.

399 Id. 9 1-C.

400 |d. 991 1-C, I-E, I-F.
o1 Id. 9 IX.

to the “default rule” regarding when cameras must be activated
could be further streamlined and structured, it finds that, overall,
the Proposed Policy succeeds in “provid|ing]| clear guidance and
training on their use,” as required by the Consent Decree.””

The Proposed Policy further sets forth that officers “shall be sub-
ject to the disciplinary process for intentional, repeated or oth-
erwise unjustified failure to activate their WCS in violation” of
the policy’”” consistent with the Consent Decree’s requirement
that “[ o fficers will be subject to the disciplinary process for in-
tentional or otherwise unjustified failure to activate body worn
cameras in violation of CDP policy.”" It properly requires doc-
umentation of the reason that the camera “has been returned to
buffering mode” from event mode."”” It also delineates the re-
sponsibilities of supervisors, satisfying the Consent Decree’s re-
quirements that supervisors “review recordings” in various sit-
of recordings."”’ Finally, the Proposed Policy sets forth various
rules regarding the retention and storage of the recordings.’*”

After reviewing the body-worn camera policy, the Monitoring
Team concluded that - with three exceptions - the provisions
and requirements of the Proposed Policy represent substantial
progress toward meeting the Consent Decree’s requirement
that, having chosen to use body-worn cameras, CPD “will pro-
vide clear guidance and training on their use, and will implement
protocols for testing equipment and preservation of recordings
to foster transparency, increase accountability, and build trust,
while protecting the privacy rights of individuals.”*"”

At the January 6, 2017 status conference, the Court provided the
City with 30 days to provide more details about the potential
cost implications of requiring that CPD officers use body camer-
as during secondary employment that is reasonably related to a
law enforcement function. The Monitoring Team looks forward
to receiving this additional, detailed, and fact-based report from
the City and will update the Court and the public about the im-
plications of the report.

402 Dkt. 7-19 337.

403 Dkt. 92-1 911l

404 Dkt. 7-1 91 340.

405 Dkt. 92-1 9 1I-B-h.

406 Dkt. /-1 491 338; Dkt. 92-1 91 1lI-A-5,
407Dkt 7-191 339; Dkt. 92-1 91 V.

408 Dkt. 92-1 9 VIII.

409 Dkt. 7-1 491 337.
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COMPLIANCE & OUTCOME
ASSESSMENTS

The Monitoring Team has previously outlined the types of for-
mal assessments that it makes of CPD’s progress toward imple-
menting the Consent Decree:

A good portion of the Monitoring Team’s efforts . . . [are] ‘com-
pliance assessments.” This class of work involves the Monitoring
Team evaluating whether CPD and the City are, in fact, doing
what is required under the Consent Decree; doing it with a suf-
ficient level of quality; and ensuring that the approved policies,
procedures, and training are being actively implemented in the
field by officers. In simplest terms, the Monitor’s ‘compliance
reviews’ evaluate if CPD and the City are doing what they are
supposed to be doing under the Decree... ..

However, the Consent Decree reforms will only be worthwhile
to the extent that they drive real change in the real world - and
in the ongoing, daily experiences of residents from across Cleve-
land’s diverse communities.. ...

To this end, the Decree requires the Monitor to also conduct
‘outcome assessments,” or qualitative and quantitative assess-
ments to measure whether implementing this Agreement has
resulted in constitutional policing’ in Cleveland. .. [ T hese ‘out-
come measurements’ explore whether implemented changes are
having the actual effects across the Cleveland community that
they are intended to have.""”

The following sections summarize the Monitoring Team’s ef-
fort during the most recent reporting period to both quantita-
tively and qualitatively assess the nature of CPD’s compliance

40 First Semiannual Report at 66 (internal quotations and cita-
tions omitted).

with specific Consent Decree requirements and measure the
real-world outcomes expected by successful implementation of
such reforms.

A. Consent Decree Survey Requirements
1. General Community Survey

Since the First Semiannual Report in early June 2016, the Mon-
itoring Team completed the Consent Decree-required, biennial
community survey process’ and submitted a report highlight-
ing the results of the survey to the Court.”” Approximately
1,400 Cleveland residents responded to a telephone survey de-
signed to learn more about the trust and confidence residents
feel and experience toward the police, residents’ sense of safety,
and their relative support for the police department and its em-
ployees. The results of this survey are outlined elsewhere in this
report.

2. Police Officer Survey

The Monitoring Team also must facilitate focus groups of the
community and officers to better understand police-community
relations.”” Accordingly, the Monitoring Team has prepared a
call for survey firms that has been publicized widely as well as
circulated to eligible and recommended capable firms. Potential
responding firms for whom the targeted outreach was agreed to
be useful were identified by the City’s Legal Department and the
Mayor’s Technical Expert Consultant on Surveys. The drafting
of the call for firms was conducted by the Monitoring Team with
feedback from the City’s expert consultant as well as the Depart-
ment of Justice, the City, and CPD.

The call for firms was released on October 26, 2016, with re-
sponses submitted by November 22, 2016. Scoring and selection
was conducted by a Monitoring Team subcommittee, including
the City’s designated expert consultant on survey research. The
Team selected the Cleveland-based Marketing Solutions in ear-
ly December 2016. Over the coming months, the Monitoring
Team will work closely to ensure that the firm both recruits par-
ticipants and moderates with fidelity to the Consent Decree and
group expectations.

3. Detained Arrestees

Another area of study required by the consent decree is of de-
tained arrestees.” This will be a valuable source of information
about community-police relations and yet, a complex project to
execute. The Monitoring Team has explored a number of strat-
egies and identified challenges for this step and are postponing
it to the next period. There are a number of requirements and

4 Dkt. 7-1 9] 361.
42 Dkt. 71.

413 Dkt. 7-149 363.
44 1d. 91 363(b).
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stakeholders that must be considered, including strategies for
sampling - representative or convenience samples - safety and
security considerations for interviewees and interviewers, as
well as consent, privacy and other human subject requirements
before a final design is deemed satisfactory. The Monitoring
Team has been in contact with a few university-based scholars
for assistance who have done similar work in the past, and it
looks forward to conducting this work in early 2017.

B. Baseline Outcome Measures
1. Overview

In late June 2016, a report was submitted to the Court that in-
cluded 2015 baseline measures outlined in the consent decree.””
Those measures will serve as a baseline reference point for as-
sessing the progress, over time, of the reform efforts instituted
by the City and CPD during the Consent Decree.

The Monitor’s Baseline Assessment Report inventoried the sig-
nificant challenges encountered with the collection and compi-
lation of data, as well as with the quality of the data that could
be collected. In the months since the report was filed, the Moni-
toring Team has instigated routine conversations with CPD staff
from the various units from which the baseline measures were
collected to help improve data collection and retrieval capacity
in future years.

2. Capacity-Building Efforts

At the suggestion of the City’s Compliance Team, the Outcomes
Measurement Team spoke with community experts about the
encumbrances to data collection within the Division and agreed
to work collaboratively with a vendor chosen by the City at some
future date who will serve as the Data Collection and Analysis
Coordinator required by Paragraph 257 of the Consent Decree.
The Team has been told the City issued a request for proposals
to secure the necessary capacity, and it looks forward to working
in partnership with the named individual or team to minimize
redundancy and to maximize support and technical assistance
provided to CPD as it works to track, store, and use data in a
more comprehensive and integrated manner.

Members of the Monitor’s Outcomes Measurement Team have
continued to work across a host of substantive reform areas to
ensure that compliance can be rigorously assessed and outcomes
comprehensively measured. For instance, in reviews of job de-
scriptions, intake and disposition forms, as well as policy man-
uals for the Office of Professional Standards, recommendations
and adjustments were made by the Outcomes Measurement
Team to include data called for in Paragraphs 257 and 367. Simi-
larly, there have been and will continue to be conversations with
the Training Academy staff to ensure that student evaluations of
training are useful and comprehensive and that consent decree
required training is captured and counted. The many policies,

415 Dkt 73.

documents, and lesson plans developed around the new Use of
Force Policy were similarly reviewed and commented upon by
the Outcome Measurement Team to certify compliance with the
required data collection by Paragraph 367.

C. Qualitative Review of Outcome Measures Collected

As described by the First Semiannual Report and required by
the Updated First-Year Monitoring Plan,"® outcomes are to be
measured not only quantitatively, but also qualitatively to en-
sure that the quality of the data collected and the processes used
to collect the data will result in meeting the stipulations of the
Consent Decree. In order to determine if the reforms have the
desired impact on the way work is being completed by the CPD
staff, it is necessary to ensure not only that the formal or techni-
cal requirements have been minimally met but, instead, whether
CPD personnel are adhering to standards and quality expecta-
tions with the requisite fidelity.

During the past six months, the Outcome Measures Team has
begun the process of performing qualitative reviews of the sys-
tems and processes used in four key units: (1) OPS; (2) the In-
spections Unit (“IU”); (3) Chain of Command Reviews and 4)
Internal Affairs Unit (“IAU”):

OPS. OPS investigates non-criminal misconduct com-
plaints filed by civilians. As the Baseline Assessment
Report clarified with the Court, the Monitoring Team
is deferring qualitative analysis of OPS investigations
after learning that there is a significant backlog of in-
vestigations in both 2015 and 2016 and that the office
was operating with irregularity and inconsistency of
policy. Substantial efforts to remedy this situation are
reported elsewhere in this document.

Inspections Unit (IU). Some administrative or
internal investigations are conducted by CPD’s In-
spections Unit. These cases are small in number and
therefore did not warrant a qualitative review. These
are non-criminal in nature and often come into the
Department through a telephone call to the Chief’s Of-
fice. A review of these cases, for baseline purposes, will
be forthcoming in early 2017.

Chain of Command Reviews. There is a chain of
command review of non-criminal misconduct detect-
ed through supervision or an internal complaint and
for some use of force some complaints. These reviews
are forwarded to the Case Preparation Office located
in the Office of the Chief of Police for review and ad-
judication. The Monitoring Team is deferring review
of these cases pending the completion of its review of
Internal Affairs cases.

Internal Affairs Unit (IAU). All allegations that are

416 Dkt. 80.
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or could be criminal are investigated by the CDP’s In- It is hoped that the quality assessment of the sample of IA cas-
tegrity Division’s Internal Affairs Unit (IAU). During es will be completed by the end of 2016. In turn, once the IAU
this reporting period, the Team has conducted a fo- qualitative review is conducted, the same process will be used to
cused review of a statistically significant, randomly se- perform a qualitative review of OPS investigations conducted in
lected set of the 79 total cases investigated by IAU in 2016. The Monitoring Team expects the OPS qualitative review
2015. to be completed by June 2017.

Beginning in September 2016, the Outcomes Measures
Team collected and reviewed quality assessment tools
used to review investigations from a variety of external
and internal sources. These tools were then modified
to suit the language used in the CPD’s investigations
and the consent decree expectations. Modification was
conducted in conjunction with members of the IAU
who ensured that the Outcomes Measures team had a
complete and thorough working knowledge of process,
rules, and policies currently used for IAU investigation.

The Monitoring Team’s previous data collection of the
2015 IAU cases identified 79 total cases for all catego-
ries of criminal allegation that resulted in either crim-
inal prosecution or administrative reviews. Of these
79 cases, 20 included the use of deadly force, with the
remaining 59 cases including use of force and other
criminal misconduct.

The Team conducted a power analysis to determine
a statistically significant number of IAU cases (out of
the 79 total cases) that would need to be reviewed at
a 95 percent confidence interval. This power analysis
suggested that 40 cases should be assessed. According-
ly, 40 cases were randomly selected from the list of 79
cascs.

Because use of deadly force is one of the key areas of fo-
cus in the consent decree and given these cases are of-
ten complex and serious with regard to nature of those
offenses, use of deadly force cases have been “oversam-
pled” in the selection of cases. This means that the to-
tal group of 40 cases includes enough deadly force cas-
es to allow sufficient confidence that conclusions made
about this sub-group of deadly force cases would hold
for all deadly force cases, even if we looked at all 20 of
those cases. The overall results of the 40 cases will be
weighted to the actual proportion of the 79 cases so
that deadly force cases are not overly represented.’”
Thus, of the 40 cases, five are use of deadly force cases.

After the successful piloting of the qualitative evalu-
ation instrument using five additional IAU cases, the
Team has begun to review the 40 randomly selected
IAU cases for the qualitative review.

47 For more on the process of “oversampling” see Pew Re-
search Center, Methods, U.S. Survey Research, Sampling (last
visited Dec. 12, 2010), http://www.pewresearch.org/methodolo-
gv/u-s-survey-research/sampling/.
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