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COUNCIL 

UNITED STATES PROPOSAL ON THE ISSUE OF ILLICIT PAYMENTS 

(Note by the Secretary-General) 

 At the meeting of the Executive Committee i n Special Session on . 
28th February and 1st March 1989, the Delegation of the United States proposed 
the c r e a t i o n of an ad hoc group t o examine the f e a s i b i l i t y of an  
agreement on i l l i c i t payments. 

2. A t e x t from the United States Delegation which provides background 
i n f o r m a t i o n on t h i s proposal i s attached i n the Annex. 

3. During  discussions i n the Executive Committee i n Special Session, 
support was given t o the suggestion t h a t the pre p a r a t i o n of an inventory of 
relevan t l e g i s l a t i o n i n Member countries might be a f i r s t step i n examining 
t h i s issue. 

4. The Secretary-General believes t h a t i n order t o provide a u s e f u l basis 
f o r f u r t h e r c o n s i d e r a t i o n by the Council of the United States proposal,  
survey should include a d e s c r i p t i o n of n a t i o n a l l e g i s l a t i o n and re g u l a t i o n s as 
w e l l as i n f o r m a t i o n on previous work done on t h i s subject on an i n t e r n a t i o n a l 
l e v e l . The S e c r e t a r i a t i s prepared t o undertake such a task. I f the Council 
so agrees, i t would be the Secretary-General's i n t e n t i o n t o e s t a b l i s h a small 
group of experts from Member countries i n order t o a s s i s t the S e c r e t a r i a t i n 
i t s work. Such a group could meet at short n o t i c e and would, as a f i r s t step, 
prepare a questionnaire t o Member count r i e s . 

 Accordingly, the Secretary-General i n v i t e s the Council t o adopt the 
f o l l o w i n g d r a f t entry i n i t s Minutes: 

"THE COUNCIL 

noted the Note by the Secretary-General concerning the 
United States proposal on the issue of i l l i c i t payments. 
[C(89)49] as w e l l as the United States document contained 
i n the Annex t h e r e t o . " 
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ANNEX 

March 14, 1989 

U.S. MISSION TO THE 
ORGANIZATION FOR ECONOMIC COOPERATION AND DEVELOPMENT 

UNITED STATES PROPOSAL  

FOR AN 

INTERNATIONAL AGREEMENT ON ILLICIT PAYMENTS 

During the March 1,  meeting of the Executive Committee i n 
Special Session (ECSS), several delegations requested more in f o r m a t i o n on the 
United States proposal t o create an ad hoc group under the Council t o examine 

 f e a s i b i l i t y of an i n t e r n a t i o n a l agreement on i l l i c i t payments, w i t h a view 
towards n e g o t i a t i n g a binding agreement among OECD members on t h a t subject. 
We hope other delegations w i l l f i n d the f o l l o w i n g i n f o r m a t i o n u s e f u l . 

The 1977 Foreign Corrupt Practices Act (FCPA) i s the U.S. law 
intended t o ensure e t h i c a l behavior by U.S. persons i n i n t e r n a t i o n a l 
commercial t r a n s a c t i o n s . I t p r o h i b i t s i n d i v i d u a l s and corporations from 
b r i b i n g a f o r e i g n o f f i c i a l or p o l i t i c a l party f o r the purpose of o b t a i n i n g or 
r e t a i n i n g business. Payments t h a t merely f a c i l i t a t e or expedite r o u t i n e 
government a c t i o n are not i l l e g a l under the FCPA. 

I n the 1988  Trade and Competitiveness Act, the U.S. Congress 
modified the FCPA i n a number of respects. At the same time, the Congress 
d i r e c t e d the President t o seek t o nego t i a t e among OECD countries an 
i n t e r n a t i o n a l agreement addressing the conduct d e a l t w i t h i n the U.S. law. 
The Trade Act also provided t h a t the President s h a l l submit a progress report 
t o the Congress by August 1989. 

The goal of an i n t e r n a t i o n a l agreement would be t o ensure t h a t 
i n d i v i d u a l s and  i n OECD member states are subject t o comparable 
n a t i o n a l l e g a l standards governing b r i b e r y i n conducting i n t e r n a t i o n a l 
commercial t r a n s a c t i o n s . The c e n t r a l element of such an agreement would  a 

 o b l i g a t i o n by members t o enact appropriate c i v i l ,  and 
c r i m i n a l p e n a l i t i e s t o punish t h e i r n a t i o n a l s and c o r p o r a t i i o n s who commit 

 i n connection w i t h such t r a n s a c t i o n s . 

Bribery i s a problem f o r many countries, not j u s t those of the OECD. 
But as the U.S. Congress recognized, the OECD has a long h i s t o r y of s e t t i n g an 
example f o r others. I n our view, t h i s o r g a n i z a t i o n i s w e l l s u i t e d t o examine 

 problem. OECD members have a common i n t e r e s t i n showing they are 
committed t o e t h i c a l business p r a c t i c e s abroad by t h e i r n a t i o n a l s . Moreover, 

 has the experience and the f a c i l i t i e s t o serve as a forum f o r 
n e g o t i a t i o n of an agreement on i l l i c i t payments. 
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The issue of i l l i c i t payments also i s re l e v a n t t o the  o v e r a l l 
concern f o r the developing world. This o r g a n i z a t i o n has long recognized the 
importance of maintaining a  environment f o r i n t e r n a t i o n a l 
commerce. The use of b r i b e r y i n i n t e r n a t i o n a l commerce not only poses e t h i c a l 
problems, i t also hinders the development of i n t e r n a t i o n a l commerce by adding 
undue  costs and  the operation of f r e e and open 
markets. 

We have proposed the c r e a t i o n of an ad hoc group rather than t a k i n g 
up t h i s issue i n one of the standing committees f o r a number of reasons. The 
problem of i l l i c i t payments i s a broad but d i s c r e t e subject which touches on 
the a c t i v i t i e s of many committees. For example, the Committees on Competition 
Law and P o l i c y , I n t e r n a t i o n a l Investment and M u l t i n a t i o n a l E n t e r p r i s e s / T r a d e 
and Development Assistance a l l do work r e l a t e d t o t h i s problem. Nevertheless, 
t h i s  does not f i t n e a t l y i n t o any one of these committees, nor can i t be 
de a l t w i t h i n i t s e n t i r e t y by any of them. Moreover, we would not want  
d i v e r t a t t e n t i o n and resources from the important work now going on i n these 
committees. 

The issue of i l l i c i t payments also needs s p e c i a l expertise not 
a v a i l a b l e i n any si n g l e committee. We would a n t i c i p a t e t h a t the necessary 
experts -- p r i m a r i l y l e g a l experts -- would come l a r g e l y from c a p i t a l s  
would have d i f f e r e n t s o rts of expertise from the o f f i c i a l s who attend meetings 
of the standing committees. 

I n a d d i t i o n , t h i s i s a d i s c r e t e problem upon which expeditious  
i s both p o s s i b l e and de s i r a b l e . I t would be d i f f i c u l t t o f i t t h i s issue i n t o 
the w e l l - e s t a b l i s h e d work plan of a standing committee. 

We recognize t h a t some members countries have concerns about the 
j u r i s d i c t i o n a l reach of t h e i r laws and how t o r e c o n c i l e possible d i f f e r e n c e s 
among our respective n a t i o n a l laws on b r i b e r y . Some delegations have  
rais e d questions on such issues as how t o define i l l i c i t payments. These are 
p r e c i s e l y the kinds of questions we believe can be addressed i n discussions i n 
the OECD i n v o l v i n g experts from member nations. 

The United States believes t h a t an i n t e r n a t i o n a l agreement would . 
serve the purpose of e l i m i n a t i n g so f a r as possible b r i b e r y and other payments 
t h a t are  i l l e g a l and c o s t l y t o e n t e r p r i s e s , and t h a t are d i s r u p t i v e t o 
p o l i t i c a l s t a b i l i t y and sound economic development i n developing countries. 


