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L EXECUTIVE SUMMMARY

1. In this proceeding, we approve, subject to conditions, the applications of Charter
Communications, Inc. (Charter), Time Warner Cable Inc. (Time Warner Cable), and Advance/Newhouse
Partnership (Advance/Newhouse or Bright House) for Commission consent to the transfer of various
Commission licenses and other authorizations from Charter, Time Warner Cable, and Bright House
(collectively the Applicants) to a new company, New Charter, pursuant to Sections 214(a) and 310(d) of
the Communications Act of 1934, as amended (the Act).

2. Our consent to the transfer of these licenses is based on a careful review of the economic,
documentary, and other record evidence. We engaged in a rigorous analysis of the potential harms and
benefits to ensure that the proposed transaction serves the public interest, convenience, and necessity.2
Based on this review, we conclude that, with the adoption of certain conditions designed to address
specific harms and confirm certain benefits that would result from the transaction, the license transfers
will serve the public interest.

3. Charter claims its current management employs a “best-in-class” business model that
results in more subscribers choosing to stay with the company. According to Charter, it focuses on
offering services with higher broadband speeds and simplified, uniform pricing that is often faster and
cheaper than its cable peers. It does not impose data caps or usage-based pricing for broadband, nor does
it charge extra for cable modem rentals or levy early termination fees if subscribers opt to switch
providers. Because of its focus on its high-speed broadband service, Charter proffers that it views current
and emerging online video competitors as complementary and, therefore, it would not engage in actions
that would undermine the viability of these competitors that drive broadband demand.

4, The Applicants present the transaction as a best-of-breed merger combining Charter’s
consumer-friendly business model with Time Warner Cable’s lower programming costs. Among the
benefits the Applicants promise this combination would deliver are innovative ways for consumers to
access video content, for example, by deploying an app integrating Charter’s cloud-based television guide
with Time Warner Cable’s existing app that streams hundreds of live channels.

5. The materials in the record largely—Dbut not entirely—comport with Charter’s claims
regarding its current business model. Today, Charter is a medium-sized cable company. Once the
transaction with Time Warner Cable and Bright House closes, New Charter will be a far larger company
facing different incentives and possessing different abilities that could lead it to hamper or prevent its
current and future online video rivals from expanding, becoming more competitive, or starting-up in the
first place.

1 See 47 U.S.C. 88 214(a), 310(d); Application of Charter Communications, Inc., Time Warner Cable Inc., and
Advance/Newhouse Partnership for Consent to the Transfer of Control of Licenses and Authorizations, MB Docket
No. 15-149, at 13 (filed June 25, 2015) (Application).

247 U.S.C. 88 214(a), 310(d).
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6. Our public interest inquiry raises the question of whether the track record and outlook of
Charter’s current management would be carried over to New Charter’s expanded footprint to the benefit
of consumers. That is, whether New Charter’s changed incentives and abilities would lead it down a path
that is less consumer friendly and more hostile to online video competition.

7. We conclude that the transaction will materially alter the Applicants’ incentives and
abilities in ways that are potentially harmful to the public interest. First, New Charter’s increased
broadband footprint and desire to protect its video profits will increase incentives to impose data caps and
usage-based prices in order to make watching online video more expensive, and in particular more
expensive than subscribing to a traditional pay-TV bundle. Second, New Charter’s larger number of
broadband subscribers will increase its incentive and ability to raise prices on companies—including
online video distributors—that interconnect with New Charter’s network to deliver Internet traffic that
consumers want. Third, the transaction will likely increase New Charter’s incentive and ability to use its
leverage over programmers to extract contractual terms that will frustrate the programmers’ abilities to
license content for online distribution. In doing so, New Charter will foreclose online video distributors
from content that allows them to be more vibrant competitors to cable operators.

8. Because we find that the transaction will likely cause public interest harms, we impose
conditions that ensure New Charter adheres more closely to Charter’s prior consumer-friendly approach,
and reduce the risk of public interest harms. The conditions also require New Charter to execute a
number of its claimed public interest benefits so that the transaction’s benefits will clearly outweigh the
likely public interest harms.

9. First, for seven years, we prohibit New Charter from imposing data caps or charging
usage-based pricing for its residential broadband service. This condition ensures that New Charter will
continue Charter’s past pricing practices and protects subscribers from paying fees designed to make
online video consumption more expensive leading subscribers to stick with a traditional pay-TV bundle.

10. Second, to prevent New Charter from raising prices on companies that deliver Internet
traffic—including online video traffic—requested by its broadband subscribers, we condition the
transaction on a modified version of the Applicants’ settlement-free interconnection commitment. The
Applicants committed to interconnect with qualifying companies for free. Our modifications will ensure
that companies may more easily qualify for free interconnection and that they may increase their traffic
and expand their services at a greater rate before needing to pay to deliver content to New Charter’s
subscribers.

11. Third, because New Charter will have an increased incentive to use its greater leverage
over programmers to frustrate online video competition, Commission staff worked in close coordination
with the Department of Justice Antitrust Division to prohibit, for seven years, New Charter from entering
or enforcing contractual terms that prevent or penalize programmers from distributing content online.

12. Fourth, the proposed transaction will likely result in a number of modest efficiencies and
public benefits, including lower overhead and programming costs and increased enterprise competition.
We intend the conditions we impose today to permit the transaction’s likely efficiencies and benefits to
proceed while mitigating the likely harms. We acknowledge, however, that conduct remedies may not
eliminate all harms and require close monitoring to prevent evasion in ways that cannot be anticipated.
We adopt a monitoring system designed to watch for any attempts by New Charter to avoid the letter and
spirit of the conditions. We further require New Charter to undertake a build out program that will deploy
high-speed broadband to 2 million more homes and a low-income broadband program for eligible
households. Taken together, these guaranteed benefits provide confidence that the transaction’s public
interest benefits will outweigh any harms.
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II. DESCRIPTION OF THE TRANSACTION
A Description of the Parties

13. Charter. Charter provides broadband Internet, video, voice, and business services to over
5.8 million residential customers and has 386,000 commercial customers in 28 states.® Charter provides
broadband Internet services to 4.8 million residential customers* and voice service to 2.4 million
residential customers through VolP technology.® Charter is currently the sixth-largest multichannel video
programming distributor (MVPD) in the United States, serving 4.2 million residential customers over its
all-digital network.® Charter also offers commercial services, including, “data networking, broadband
Internet, managed video and music services, wireless backhaul, and fiber connectivity to commercial
premises,” to 386,000 commercial customers.’

14, Time Warner Cable. Time Warner Cable provides broadband Internet, video, and voice
services to over 15 million customers across 30 states.® Time Warner Cable provides high-speed
broadband Internet service to approximately 11.7 million residential customers, and voice services to
approximately 5.3 million residential customers through VVolP technology.® Time Warner Cable provides
advanced cable services to approximately 10.8 million residential video customers, making it the fourth-
largest MVVPD in the United States.*® In addition, Time Warner Cable offers a variety of business
services to local and regional customers, including video, voice, broadband Internet access, Ethernet
networking, and managed hosting and cloud computing services.!

3 Application at 7. Charter operates subsidiaries authorized to provide domestic interstate telecommunications
services in 27 states. Application of Charter Communications, Inc., Time Warner Cable Inc., and
Advance/Newhouse Partnership for Consent to the Transfer of Control of Licenses and Authorizations, MB Docket
No. 15-149, Joint Section 214 Application at 6-7, 11-12 (filed June 25, 2015) (Joint Section 214 Application).

4 Application at 1. According to the Application, Charter currently offers a minimum of 60 Megabits per second
(Mbps) to most of its residential broadband Internet access (BIAS) customers. Id.

51d. In February 2016, Charter and Time Warner Cable filed their annual reports with updated subscriber
information. See Charter Communications, Inc., Annual Report (Form 10-K) (Feb. 10, 2016) (Charter 2015 Annual
Report); Time Warner Cable Inc., Annual Report (Form 10-K) (Feb. 12, 2016) (Time Warner Cable 2015 Annual
Report). Charter reports that as of December 31, 2015, it served 6.7 million total residential customers of which 5.2
million subscribe to its high-speed BIAS and 4.3 million to its MVPD service. Charter 2015 Annual Report at 1.
Time Warner Cable reports that as of December 31, 2015, it served 15.1 million residential customers of which 12.7
million subscribe to its high-speed BIAS and 10.8 million to its MVPD Service. Time Warner Cable 2015 Annual
Report at 2-3. These figures do not materially alter our analysis of the competitive effects of the proposed
transaction.

& Application at 8. After the Application was filed, the Commission approved the merger of AT&T and DIRECTV.
See generally Applications of AT&T and DIRECTV for Consent to Assign or Transfer Control of Licenses and
Authorizations, Memorandum Opinion and Order, 30 FCC Rcd 9131 (2015) (AT&T-DIRECTV Order). With the
combination of these two firms, Charter became the sixth-largest MVVPD, not the seventh as stated in the
Application. See SNL Kagan 2Q2015.

" Application at 9.
81d. at 10.

°1d. Time Warner Cable operates subsidiaries authorized to provide domestic interstate telecommunications
services in 31 states. Joint Section 214 Application at 9-11, 15.

10 Application at 11. The Applicants state that Time Warner Cable plans to convert to a seventy-five percent digital
footprint by the end of 2016. Id.

d. at 11-12.
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15. Time Warner Cable owns seventeen regional sports networks (RSNs), including Time
Warner Cable SportsNet and Time Warner Cable Deportes—which carry Los Angeles Lakers basketball
games and other regional programming.'? Time Warner Cable also manages the distribution of SportsNet
LA, which carries Los Angeles Dodgers games.** According to Applicants, Time Warner Cable
possesses a 26.8 percent minority interest in SportsNet New York, but does not control its management,
strategic direction, or distribution rights, and provides affiliate sales, advertising sales, and production and
technical services to SportsNet LA.2* Time Warner Cable (together with Bright House) has an
attributable interest of 6.35 percent in the national MLB Network and a 28.9 percent interest in the iN
Demand, L.L.C. (iN Demand) programming service.'®

16. Time Warner Cable also owns and manages local news and lifestyle networks, including
Time Warner Cable News NY1.1% Time Warner Cable sells video and online advertising to local,
regional, and national customers by itself, through a consortium of cable companies under NCC Media,
and through a number of local and regional cable advertising interconnects that Time Warner Cable
manages on behalf of itself and other MVVPDs.'” Finally, Time Warner Cable provides programming
acquisition, network management, and maintenance services to Bright House pursuant to a management
agreement.'®

17. Advance/Newhouse. Advance/Newhouse is the parent of Bright House Networks, LLC,®
which provides video, high-speed data, home security, and voice services to approximately 2.5 million
residential and business customers in Florida, Alabama, Indiana, Michigan, California, and Georgia.?
Bright House is the ninth-largest MVPD in the United States, serving over 2 million video customers,
approximately 1.7 million of whom are located in the central Florida region.?* Bright House owns and
operates local news and high school sports networks in Florida.?? Advance/Newhouse also holds a 32.81
percent attributable interest in national programming services provided by Discovery Communications

12 Time Warner Cable Response to Sept. 21, 2015, Information and Data Request, transmitted by letter from
Matthew A. Brill, Counsel for Time Warner Cable, to Marlene H. Dortch, Secretary, FCC, MB Docket No. 15-149,
at 30-32, 34, 37, 37, 40, 161 (filed Oct. 13, 2015) (Time Warner Cable Response to Information Request);
Application at 11-12.

13 Application at 11.

141d. The Applicants state that Time Warner Cable does not possess an ownership interest in SportsNet LA. Id. at
11 n.18.

151d. at 11.
61d. at 11.
171d. at 12.
18 4.

19 1d. Advance/Newhouse holds 33.3 percent of Time Warner Entertainment-Advance/Newhouse Partnership
(TWE-A/N Partnership), which in turn is the sole member of Bright House, and Time Warner Cable currently holds
the other 66.67 percent of TWE-A/N Partnership. 1d. at 12 n.19. According to the Applicants, Advance/Newhouse
exclusively tracks the economic performance of Bright House and has day-to-day management responsibility for
and de facto control over the operation of the Bright House’s systems. 1d. The Applicants state that in order to
facilitate, and simultaneously with, the transaction, the TWE-A/N Partnership would be restructured pursuant to the
existing agreement among the parties, resulting in Advance/Newhouse being the sole member of Bright House. Id.

21d. at 12. The Commission approved the merger of AT&T and DIRECTYV after the filing of the Application—the
combination resulted in Bright House becoming the nation’s ninth-largest MVVPD provider. See supra note 6.

21 Application at 12.
221d. at 13.
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Inc., and Bright House owns 5.3 percent of iN Demand.Z It also offers video, voice, data and cloud-
based services to small and medium businesses and in addition provides fiber-based telecommunication
services to midmarket and carrier customers, including cloud-based hosted voice, managed security, and
cell backhaul to wireless carriers.?*

B. The Proposed Transaction

18. On May 23, 2015, Charter, Time Warner Cable, and Advance/Newhouse entered into an
agreement whereby the Applicants would merge into a new entity, referred to as New Charter, in a stock-
and-cash transaction.?® Under the terms of the agreement, Time Warner Cable stockholders would
receive a combination of cash and stock that values Time Warner Cable at approximately $78.7 billion,
and Advance/Newhouse would receive a combination of cash and partnership units that values Bright
House at approximately $10.4 billion.?® As the Applicants describe, there are three components to the
transaction, each of which would be expected to occur simultaneously upon closing.?’

19. First, Time Warner Cable would become a subsidiary of New Charter through a series of
mergers.® Time Warner Cable shareholders would be given the choice to receive, for each share of Time
Warner Cable stock, either (a) a combination of $100 per share and approximately 0.4891 shares of New
Charter Class A common stock, or (b) a combination of $115 per share and approximately 0.4125 shares
of New Charter Class A common stock.?®

20. Second, Charter would merge with a subsidiary of New Charter, becoming a subsidiary
of New Charter, and each then outstanding share of Charter Class A common stock would be converted
into 0.9042 shares of New Charter Class A common stock.*® New Charter would assume the Charter
name.®* Additionally, Liberty Broadband would contribute $4.3 billion in cash to New Charter in
exchange for shares of New Charter Class A common stock, which, with the additional contribution of
$700 million referred to below, would give Liberty Broadband a 17 to 19 percent interest in New
Charter.®?

23 Application, Exhibit H, Programming Interests Held by Advance/Newhouse Partnership or any Affiliated Persons.

24 Bright House, Bright House Networks Enterprise Solutions Expands Cloud Portfolio With Introduction of Two
New Services, Press Release (June 17, 2015), http://enterprise.brighthouse.com/content/dam/bhn/ent/news/
Enterprise-Cloud-Services-Press-Release.pdf.

% See Application, Exhibit B, Agreement and Plan of Mergers dated as of May 23, 2015, among Time Warner Cable
Inc., Charter Communications, Inc., CCH I, LLC, Amazon Corporation, Inc., Amazon Company Il, LLC, and
Amazon Company 11, LLC.

% Application at 13.
27 d.
2 d.

29 1d. at 14. The Applicants state that, prior to that conversion, Liberty Broadband and Liberty Interactive Corp.
would contribute their shares of Time Warner Cable stock to the merger subsidiary in exchange for shares of the
merger subsidiary on a one-for-one basis, which would be converted into shares of surviving Time Warner Cable on
a one-for-one basis in the merger. Id.

0 1d.
3 d.

32 Charter Updated Response to Sept. 21, 2015, Information and Data Request, transmitted by letter from John L.
Flynn, Counsel for Charter, to Marlene H. Dortch, Secretary, FCC, MB Docket No. 15-149, at 105 (filed Oct. 16,
2015 (public version)/Oct. 27, 2015 (confidential version)) (Charter Response to Information Request). According
to the Applicants, these shares would be issued at a price equivalent to an exchange ratio of $176.95 per current
(continued....)

7
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21. Third, New Charter would acquire Bright House, with limited exceptions, from
Advance/Newhouse for approximately $10.4 billion, consisting of (a) approximately $2 billion in cash,
(b) one share of New Charter Class B common stock carrying voting rights in New Charter,* and (c)
common and preferred units, valued at approximately $8.4 billion, in a partnership that would be
principally held by New Charter and that would hold all of Bright House’s assets, as well as assets of
Charter and Time Warner Cable.** The preferred units would be convertible into common units of the
partnership, and the common units would be exchangeable by Advance/Newhouse, in certain
circumstances, for cash or, at the election of New Charter, New Charter Class A common stock.
Together, Advance/Newhouse’s preferred and common partnership units would represent approximately
13 to 14 percent of New Charter on an as-converted, as-exchanged basis.®

22. In connection with the Bright House portion of the transaction, Liberty Broadband would
contribute an additional $700 million in cash (for a total of $5 billion, including the $4.3 billion noted
above) in exchange for shares of New Charter Class A common stock.*® As noted above, Liberty
Broadband would own approximately 17 to 19 percent of New Charter (with additional voting rights
pursuant to a proxy granted by Advance/Newhouse and a proxy granted by Liberty Interactive Corp.) as a
result of its investments.®

23. Upon the transaction’s completion, majority ownership—67 to 69 percent on an as-
converted, as-exchanged basis—of New Charter would be publicly held, and a majority of the 13-person
board would not be nominated by either Advance/Newhouse (which would nominate two board members
at closing) or Liberty Broadband (which would nominate three board members at closing).® In addition,
Applicants state that Tom Rutledge, Charter’s current President and CEO, would hold a board seat and be
offered the position of Chairman and CEO of New Charter.*® Following the transaction, New Charter
would own and/or manage systems serving approximately 23.9 million customers—19.4 million
broadband customers, 17.3 million video customers, and 9.4 million voice customers—across 41 states.*

(Continued from previous page)
Charter share, which represents Charter’s closing price on May 20, 2015, the trading day on which Charter’s offer to
acquire Time Warner Cable was based. Application at 14 n.21.

33 The Applicants state that New Charter would also receive nominal consideration in exchange for the issuance of
this share. Application at 15 n.22.

34 1d. at 14-15. According to the Applicants, these partnership units consist of (i) exchangeable common units
valued at approximately $5.9 billion and (ii) convertible preferred units with a face amount of $2.5 billion, which
would pay a six percent coupon. Id. at 15 n.23. In addition, the one share of Class B common stock held by
Advance/Newhouse would be economically equivalent to Class A common stock but would initially possess a
number of votes reflecting the voting power of the common units and the convertible preferred units held by
Advance/Newhouse on an as-converted, as-exchanged basis. Id.

%1d. at 15. According to the Applicants, an “as-converted, as-exchanged basis” assumes that all of the partnership
units held by Advance/Newhouse are converted into Class A common stock of New Charter. 1d. at 15 n.24.

% 1d. at 15.

37 See supra note 32. The Applicants state that, by virtue of its exchange of Time Warner Cable shares, Liberty
Interactive Corp. would receive approximately 1.7 to 1.9 percent of New Charter stock, and pursuant to a proxy
agreement, Liberty Broadband would vote Liberty Interactive’s New Charter shares. Application at 15 n.26.

3 Application at 16.
% d.
401d. at 13, 16. The Applicants state that New Charter would be the third-largest MVPD. Id. at 16.
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24, On June 25, 2015, Charter, Time Warner Cable, and Bright House filed the Application.*
On July 27, 2015, the Commission released a public notice accepting the Application for filing.#> On
September 11, 2015, the Commission released a public notice establishing a pleading cycle seeking public
comment on the Application.** The Commission received eleven petitions to deny and thousands of
public comments and other filings in this proceeding.** In addition to building its record through public
comment, the Commission requested additional information from the Applicants* and other entities.*

41 See supra note 1. Subsequent to filing the Application and prior to release of the Public Notice accepting the
Application for filing, the Applicants submitted additional information. See Letter from John L. Flynn, Counsel for
Charter, to Marlene H. Dortch, Secretary, FCC, MB Docket No. 15-149 (filed July 2, 2015) (Charter July 2, 2015,
Ex Parte Letter) (submitting broadband geographic overlap data); Letter from John L. Flynn, Counsel for Charter, to
Marlene H. Dortch, Secretary, FCC, MB Docket No. 15-149 (filed July 10, 2015) (submitting data on expected cost
savings and additional data on commercial service overlap); Letter from Samuel L. Feder, Counsel for Charter, to
Marlene H. Dortch, Secretary, FCC, MB Docket No. 15-149 (filed July 15, 2015) (submitting current
interconnection policy and letter committing to settlement-free interconnection for three years) (Charter July 15,
2015, Peering Policy Ex Parte Letter).

42 See Commission Accepts for Filing Applications of Charter Communications, Inc., Time Warner Cable, Inc., and
Advance/Newhouse Partnership for Consent to Transfer Control of Licenses and Authorizations, Public Notice, 29
FCC Rcd 8107 (MB 2015) (Accepted for Filing Public Notice).

43 See Commission Seeks Comment on Applications of Charter Communications, Inc., Time Warner Cable, Inc., and
Advance/Newhouse Partnership for Consent to Transfer Control of Licenses and Authorizations, Public Notice, 30
FCC Rcd 9916 (MB 2015) (Public Notice).

44 petitions to Deny or to Impose Conditions were filed by: The Alliance for Community Media and the Alliance for
Communications Democracy, COMPTEL, DISH Network, Entravision, Free Press, Lincolnville Networks, Inc. et
al., Public Knowledge, Stop the Cap, the Greenlining Institute, the Writers Guild of America, West, Inc., and Zoom
Telephonics, Inc. On Oct. 19, 2015, COMPTEL changed its name to INCOMPAS. Press Release, Introducing
INCOMPAS, a Unified Voice for Competition (Oct. 19, 2015), http://www.incompas.org/Files/filings/2015/10%
2019%2015%20Introducing%20INCOMPAS.pdf. In this Order, we refer to this filer as INCOMPAS throughout,
except in citation to its Petition to Deny. The National Association of Broadcasters filed a petition to hold the
transaction in abeyance pending the resolution of the Commission’s 2010 and 2014 quadrennial review of its
broadcast ownership rules under Section 202(h) of the Telecommunications Act of 1996. See Petition of the
National Association of Broadcasters to Hold in Abeyance, MB Docket No. 15-149 (filed Oct. 12, 2015) (NAB
Petition).

45 |etter from William T. Lake, Chief, Media Bureau, FCC to Catherine Bohigian, Executive Vice President,
Government Affairs, Charter, MB Docket No. 15-149 (Sept. 21, 2015) (Information Request to Charter); Letter
from William T. Lake, Chief, Media Bureau, FCC, to Steven Teplitz, Senior Vice President, Government Relations,
Time Warner Cable, MB Docket No. 15-149 (Sept. 21, 2015) (Information Request to Time Warner Cable); Letter
from William T. Lake, Chief, Media Bureau, FCC, to Steven J. Horvitz, Counsel for Advance/Newhouse, MB
Docket No. 15-149 (Sept. 21, 2015) (Information Request to Advance/Newhouse).

46 See, e.g., Letter from William T. Lake, Chief, Media Bureau, FCC, to Aaron Ahola, Deputy General Counsel,
Akamai Technologies, Inc., MB Docket No. 15-149 (Oct. 9, 2015); Letter from William T. Lake, Chief, Media
Bureau, FCC, to Stacy Fuller, Vice President, Federal Regulatory, AT&T Services, Inc., MB Docket No. 15-149
(Oct. 9, 2015); Letter from William T. Lake, Chief, Media Bureau, FCC to Melissa Newman, Vice President,
Federal Regulatory Policy and Affairs, CenturyLink, Inc., MB Docket No. 15-149 (Oct. 9, 2015).
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The record includes responses to those requests,*” subject to the protections of the Protective Order issued
in this proceeding.*

25. In addition to Commission review, the proposed transaction is subject to review by the
United States Department of Justice (DOJ) pursuant to its authority in Section 7 of the Clayton Act.*

III. STANDARD OF REVIEW AND PUBLIC INTEREST FRAMEWORK

26. Pursuant to Sections 214(a) and 310(d) of the Act, we must determine whether the
proposed transfer of certain licenses and authorizations held and controlled by the Applicants will serve
the public interest, convenience, and necessity.>® In making this determination, we first assess whether
the proposed transaction complies with the specific provisions of the Act, other applicable statutes, and
the Commission’s rules.5? If the transaction would not violate a statute or rule, we consider whether it
could result in public interest harms by substantially frustrating or impairing the objectives or
implementation of the Act or related statutes.® We then employ a balancing test weighing any potential
public interest harms of the proposed transaction against any potential public interest benefits.>* The
Applicants bear the burden of proving, by a preponderance of the evidence, that the proposed transaction,

47 See, e.g., Charter Response to Information Request; Time Warner Cable Response to Information Request;
Advance/Newhouse Response to Sept. 21, 2015, Information and Data Request, transmitted by letter from Steven J.
Horvitz, Counsel for Advance/Newhouse Partnership, to Marlene H. Dortch, Secretary, FCC, MB Docket No. 15-
149 (filed Oct. 13, 2015) (Advance/Newhouse Response to Information Request).

48 The Commission adopted a Protective Order to (i) limit access to proprietary or confidential information filed in
this proceeding and (ii) more strictly limit access to certain particularly competitive sensitive information. See
Applications of Charter Communications, Inc., Time Warner Cable, Inc., and Advance/Newhouse Partnership for
Consent to Assign or Transfer Control of Licenses and Authorizations, Order, 30 FCC Rcd 10360, Attach. (2015)
(Protective Order). In this Order, Highly Confidential Information, as defined in the Protective Order, will be
marked by the terms “[BEGIN HIGHLY CONF. INFO.]” and “[END HIGHLY CONF. INFO.],” and
Confidential Information, as defined in the Protective Order, will be marked by the terms “[BEGIN CONF.
INFO.]” and “[END CONF. INFO.]” as appropriate. Such information will be redacted from the publicly
available version of the Order. The unredacted information will be available upon request to persons qualified to
view it under the Protective Order.

915 U.S.C. § 18.
50 47 U.S.C. §§ 214(a), 310(d).

51 Section 310(d) of the Act requires that we consider applications for transfer of Title I11 licenses under the same
standard as if the proposed transferee were applying for licenses directly under Section 308 of the Act. 47 U.S.C.
8§ 310(d).

52 See AT&T-DIRECTV Order, 30 FCC Rcd at 9139, para. 18 n.35; Applications of Comcast Corporation, General
Electric Company, and NBC Universal, Inc. for Consent to Assign Licenses and Transfer Control of Licenses,
Memorandum Opinion and Order, 26 FCC Rcd 4238, 4247, para. 22, n.42 (2011) (Comcast-NBCU Order);
Applications for Consent to the Assignment and/or Transfer of Control of Licenses Adelphia Communications Corp.,
Assignors, to Time Warner Cable, Inc., Assignees; Adelphia Communications Corp., Assignors and Transferors, to
Comcast Corp., Assignees and Transferees; Comcast Corp., Transferor, to Time Warner Inc., Transferee; Time
Warner Inc., Transferor, to Comcast Corp., Transferee, Memorandum Opinion and Order, 21 FCC Rcd 8203, 8217,
para. 23 (2006) (Adelphia-TWC Order); Application of EchoStar Communications Corp., General Motors Corp.,
and Hughes Electronics Corp. (Transferors) and EchoStar Communications Corp. (Transferee), Hearing
Designation Order, 17 FCC Rcd 20559, 20574, para. 25 (2002) (EchoStar-DIRECTV HDO).

53 See AT&T-DIRECTV Order, 30 FCC Rcd at 9140, para. 18; Comcast-NBCU Order, 26 FCC Rcd at 4247, para.
22; EchoStar-DIRECTV HDO, 17 FCC Rcd at 20574, para. 25.

% See AT&T-DIRECTV Order, 30 FCC Rcd at 9140, para. 18; General Motors Corp. and Hughes Electronics Corp.,
Transferors, and the News Corporation, Transferee, MB Docket No. 03-124, Memorandum Opinion and Order, 19
FCC Rcd 473, 483, para. 15 (2004) (News Corp.-Hughes Order).
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on balance, serves the public interest.% If we are unable to find that the proposed transaction serves the
public interest for any reason, or if the record presents a substantial and material question of fact, we must
designate the Application for hearing.*

27. Our public interest evaluation necessarily encompasses the “broad aims of the
Communications Act,”> which include, among other things, a deeply rooted preference for preserving
and enhancing competition in relevant markets, accelerating private sector deployment of advanced
services,*® promoting a diversity of information sources and services to the public,®® and generally
managing the spectrum in the public interest.®* Our public interest analysis also entails assessing whether
the proposed transaction would affect the quality of communications services or result in the provision of
new or additional services to consumers.®? In conducting this analysis, we may consider technological
and market changes, and the nature, complexity, and speed of change of, as well as trends within, the
communications industry.®

28. Our competitive analysis, which forms an important part of the public interest evaluation,
is informed by, but not limited to, traditional antitrust principles.®* The Commission and the DOJ each
has independent authority to examine the competitive impacts of proposed communications mergers and
transactions involving transfers of Commission licenses, but the standards governing the Commission’s

%547 U.S.C. § 309(e); see AT&T-DIRECTV Order, 30 FCC Rcd at 9140, para. 18; Adelphia-TWC Order, 21 FCC
Rcd at 8217, para. 23; EchoStar-DIRECTV HDO, 17 FCC Rcd at 20574, para. 25.

%647 U.S.C. 309(e); see AT&T-DIRECTV Order, 30 FCC Rcd at 9140, para. 18; EchoStar-DIRECTV HDO, 17 FCC
Rcd at 20562-63, para. 3. Section 309(e)’s requirement applies only to those applications to which Title 111 of the
Act applies. We are not required to designate for hearing applications for the transfer or assignment of Title |1
authorizations when we are unable to find that the public interest would be served by granting the applications, see
ITT World Communications, Inc. v. FCC, 595 F.2d 897, 901 (2d Cir. 1979), but may do so if we find that a hearing
would be in the public interest.

5" Western Union Division, Commercial Telegrapher’s Union, A.F. of L. v. United States, 87 F. Supp. 324, 335
(D.D.C. 1949), aff"d, 338 U.S. 864 (1949); see AT&T-DIRECTV Order, 30 FCC Rcd at 9140, para. 19; see also
FCC v. RCA Communications, Inc., 346 U.S. 86, 93-95 (1953).

647 U.S.C. 8§ 521(6), 532(a); see Applications for Consent to the Transfer of Control of Licenses and
Authorizations by Time Warner, Inc. and America Online, Inc. to AOL Time Warner Inc., Memorandum Opinion
and Order, 16 FCC Rcd 6547, 6555-56 para. 22 (2001) (AOL-Time Warner Order).

59 See 47 U.S.C. §§ 254, 332(c)(7), 1302; Telecommunications Act of 1996, Preamble, Pub. L. No. 104-104, 110
Stat. 56 (1996) (one purpose of the Act is to “accelerate rapidly private sector deployment of advanced
telecommunications and information technologies and services”).

8047 U.S.C. 88 521(4), 532(a); see Turner Broad. Sys., Inc. v. FCC, 512 U.S. 622, 663 (1994) (“[I]t has long been a
tenet of national communications policy that the widest possible dissemination of information from diverse and
antagonistic sources is essential to the welfare of the public.”) (quoting United States v. Midwest Video Corp., 406
U.S. 649, 668, n.27 (1972)) (internal quotation marks omitted).

61 See 47 U.S.C. §8 301, 303, 307, 309, 310(d).

62 See AT&T-DIRECTV Order, 30 FCC Rcd at 9140, para. 19; Adelphia-TWC Order, 21 FCC Rcd at 8218, para. 24;
EchoStar-DIRECTV HDO, 17 FCC Rcd at 20575, para. 26.

83 See AT&T-DIRECTV Order, 30 FCC Rcd at 9140, para. 19; Comcast-NBCU Order, 26 FCC Rcd at 4248, para.
23; EchoStar-DIRECTV HDO, 17 FCC Rcd at 20575, para. 26.

64 See Satellite Bus. Sys., 62 FCC 2d 997, 1068-73, 1088 (1977), aff’d sub nom United States v. FCC, 652 F.2d 72
(D.C. Cir. 1980) (en banc); see also Northeast Utils. Serv. Co. v. FERC, 993 F.2d 937, 947 (1st Cir. 1993) (public
interest standard does not require agencies “to analyze proposed mergers under the same standards that the
Department of Justice . . . must apply”); AT&T-DIRECTV Order, 30 FCC Rcd at 9140, para. 20.

11
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competitive review differ somewhat from those applied by the DOJ.®* The Commission, like the DOJ,
considers how a transaction would affect competition by defining a relevant market, looking at the market
power of incumbent competitors, and analyzing barriers to entry, potential competition, and the
efficiencies, if any, that may result from the transaction.®

29. The DQOJ, however, reviews telecommunications mergers pursuant to Section 7 of the
Clayton Act, and if it sues to enjoin a merger, it must demonstrate to a court that the merger may
substantially lessen competition or tend to create a monopoly.®” The DOJ review is consequently limited
solely to an examination of the competitive effects of the acquisition, without reference to diversity,
localism, or other public interest considerations.®® Moreover, the Commission’s competitive analysis
under the public interest standard is broader. For example, the Commission considers whether a
transaction would enhance, rather than merely preserve, existing competition, and often takes a more
expansive view of potential and future competition in analyzing that issue.5®

30. Finally, our public interest authority enables us, where appropriate, to impose and enforce
transaction-related conditions to ensure that the public interest is served by the transaction.” Specifically,
Section 303(r) of the Communications Act authorizes the Commission to prescribe restrictions or
conditions not inconsistent with law that may be necessary to carry out the provisions of the Act.™
Similarly, Section 214(c) of the Act authorizes the Commission to attach to the certificate “such terms

8 See AT&T-DIRECTV Order, 30 FCC Rcd at 9140, para. 20; EchoStar-DIRECTV HDO, 17 FCC Rcd at 20575,
para. 27; see also Adelphia-TWC Order, 21 FCC Rcd at 8219, para. 25.

% See AT&T-DIRECTV Order, 30 FCC Rcd at 9141, para. 20; EchoStar-DIRECTV HDO, 17 FCC Rcd at 20575,
para. 27; see also Applications of Sprint Nextel Corp. and SoftBank Corp. and Starburst Il, Inc. for Consent to
Transfer Control of Licenses and Authorizations, IB Docket No. 12-343, Memorandum Opinion and Order,
Declaratory Ruling, and Order on Reconsideration, 28 FCC Rcd 9642, 9652, para. 25 (2013) (SoftBank-Sprint
Order).

6715 U.S.C. § 18; see AT&T-DIRECTV Order, 30 FCC Rcd at 9141, para. 21; Comcast-NBCU Order, 26 FCC Rcd
at 4248, para. 24; News Corp.-Hughes Order, 19 FCC Rcd at 484, para. 17.

% See AT&T-DIRECTV Order, 30 FCC Rcd at 9141, para. 21; Comcast-NBCU Order, 26 FCC Rcd at 4248, para.
24; SoftBank-Sprint Order, 28 FCC Rcd at 9652, para. 25.

% See AT&T-DIRECTV Order, 30 FCC Red at 9141, para. 21; EchoStar-DIRECTV HDO, 17 FCC Rcd at 20575-76,
para. 27. Cf. Verizon Commc ns, Inc. v. Law Offices of Curtis V. Trinko, LLP, 540 U.S. 398, 415 (2004) (“The 1996
Act is, in an important respect, much more ambitious than the antitrust laws. It attempts ‘to eliminate the
monopolies enjoyed by the inheritors of AT&T’s local franchises.” Section 2 of the Sherman Act, by contrast, seeks
merely to prevent unlawful monopolization. It would be a serious mistake to conflate the two goals.”) (emphasis in
original) (quoting Verizon Commc’ns v. FCC, 535 U.S. 467, 476 (2002) (internal citations omitted)).

70 See AT&T-DIRECTV Order, 30 FCC Rcd at 9141, para. 22; Comcast-NBCU Order, 26 FCC Rcd at 4249, para.
25; EchoStar-DIRECTV HDO, 17 FCC Rcd at 20575, para. 27; see also Application of WorldCom, Inc. and MCI
Commc’ns Corp. for Transfer of Control of MCI Communications Corporation to WorldCom, Inc., Memorandum
Opinion and Order, 13 FCC Rcd 18025, 18032, para. 10 (1998) (WorldCom-MCI Order) (stating that the
Commission may attach conditions to the transfers).

147 U.S.C. § 303(r); see AT&T-DIRECTYV Order, 30 FCC Rcd at 9141, para. 22; Adelphia-TWC Order, 21 FCC
Rcd at 8219, para. 26; WorldCom-MCI Order, 13 FCC Rcd at 18032, para. 10 (citing FCC v. Nat’l Citizens Comm.
for Broad., 436 U.S. 775 (1978) (upholding broadcast-newspaper cross-ownership rules adopted pursuant to Section
303(r))); United States v. Sw. Cable Co., 392 U.S. 157, 178 (1968) (holding that Section 303(r) permits the
Commission to order a cable company not to carry broadcast signal beyond station’s primary market); United Video,
Inc. v. FCC, 890 F.2d 1173, 1182-83 (D.C. Cir. 1989) (affirming syndicated exclusivity rules adopted pursuant to
Section 303(r) authority).
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and conditions as in its judgment the public convenience and necessity may require.”’? Indeed, our
extensive regulatory and enforcement experience enables us, under this public interest authority, to
impose and enforce conditions to ensure that the transaction will yield net public interest benefits.” In
exercising this authority to carry out our responsibilities under the Act and related statutes, we have
imposed conditions to confirm specific benefits or remedy harms likely to arise from transactions.™

Iv. COMPLIANCE WITH COMMUNICATIONS ACT AND FCC RULES AND POLICIES

31. Section 310(d) of the Act requires that we make a determination as to whether the
Applicants have the requisite qualifications to hold Commission licenses.”® Among the factors the
Commission considers in its public interest review is whether the applicant for a license has the requisite
“citizenship, character, financial, technical, and other qualifications.””® Therefore, as a threshold matter,
the Commission must determine whether the applicants to the proposed transaction—the transferors and
the transferee—meet the requisite qualifications requirements to hold and transfer licenses under Section
310(d) and the Commission’s rules.”

32. Discussion. We note that no party has raised an issue with respect to the basic
qualifications of Time Warner Cable and Bright House. The Commission generally does not reevaluate
the qualifications of assignors unless issues related to basic qualifications have been sufficiently raised in
petitions to warrant designation for hearing.” We find that there is no reason to reevaluate the requisite
citizenship, character, financial, technical, or other basic qualifications under the Communications Act
and our rules, regulations, and policies of either Time Warner Cable or Bright House. In addition, no
parties have alleged that Charter lacks the requisite qualifications. The Commission has previously found
Charter to be qualified to hold Commission licenses.” We find that Charter continues to have the
requisite citizenship, character, financial, technical, and other basic qualifications under the
Communications Act and our rules, regulations, and policies.

33. As noted above, for the proposed transaction to be in the public interest, it must be in
compliance with the Communications Act, other applicable statutes, and the Commission’s rules.® We
find that the proposed transaction will not violate any statutory provision or Commission rule. We

7247 U.S.C. § 214(c); see AT&T Inc. and BellSouth Corp. Application for Transfer of Control, Memorandum
Opinion and Order, 22 FCC Rcd 5662, 5674, para. 22 (2007); Adelphia-TWC Order, 21 FCC Rcd at 8219, para. 26;
WorldCom-MCI Order, 13 FCC Rcd at 18031-32, para. 10.

3 See AT&T-DIRECTV Order, 30 FCC Rcd at 9141, para. 22; Comcast-NBCU Order, 26 FCC Rcd at 4249, para.
25; EchoStar-DIRECTV HDO, 17 FCC Rcd at 20575, para. 27.

"4 See AT&T-DIRECTV Order, 30 FCC Rcd at 9141, para. 22; Adelphia-TWC Order, 21 FCC Rcd at 8219, para. 26.
547 U.S.C. § 310(d).

7647 U.S.C. 88 308, 310(d); see also, e.g. AT&T-DIRECTV Order, 30 FCC Rcd at 9142, para. 24; News Corp.-
Hughes Order, 19 FCC Rcd at 485 para. 18; EchoStar-DIRECTV HDO, 17 FCC Rcd at 20576, para. 28.

7 See 47 U.S.C. § 310(d); see also, e.g., AT&T-DIRECTV Order, 30 FCC Rcd at 9142, para. 24; EchoStar-
DIRECTV HDO, 17 FCC Rcd at 20576, para. 28.

8 See, e.9., AT&T-DIRECTV Order, 30 FCC Rcd at 9142, para. 25; SoftBank-Sprint Order, 28 FCC Rcd at 9653
para. 27.

79 See, e.g., Applications Granted for the Transfer of Control of Bresnan Broadband Holdings, LLC to Charter
Communications, Inc., Public Notice, DA 13-1088 (WCB 2013).

8 See, e.g., AT&T-DIRECTV Order, 30 FCC Rcd at 9154, para. 52; Comcast-NBCU Order, 26 FCC Rcd at 4247,
para. 22; EchoStar-DIRECTV HDO, 17 FCC Rcd at 20574, para. 25.
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address the argument of Zoom Telephonics, Inc. (Zoom) that Charter’s cable modem policies violate
Section 629 of the Act and various FCC regulations® in Section V.G.3 below.

V. POTENTIAL PUBLIC INTEREST HARMS
A Applicants’ Incentives to Harm OVD Competition

34. Online video distributors (OVDs) increasingly compete with MVPDs for “viewing time,
subscription revenue, and advertising revenue.”®? The potential for OVDs to place competitive pressure
on New Charter, for all or portions of the MVPD bundle, is likely to increase and place pressure on New
Charter’s video profits. Before discussing the specific harms that could result from the proposed
transaction, we discuss generally the Applicants’ incentives to harm OVDs8 because it is relevant to
several of the theories of harm we consider below. In particular, we consider whether the proposed
transaction would increase the combined firm’s incentive to use either its broadband network or its
increased bargaining position relative to programmers to limit OVD competition. We address separately
below the competitive effects in the markets for wired cable and fiber broadband Internet access service
(BIAS), interconnection, and MVPD service. Because OVDs represent an increasingly competitive
alternative to the Applicants’ video services, and the Applicants control broadband networks that many
consumers use to access OVD services, we consider the record regarding the Applicants’ general views of
OVDs and their increasing threat to New Charter’s business. Based on that record, for the reasons
described below, we find that New Charter would have an increased incentive to harm OVDs.

35. Positions of the Parties. Several commenters argue that New Charter would have an
increased incentive and ability to harm OVDs in order to protect its video offerings.? Its larger footprint
would make OVD foreclosure more profitable.® According to DISH, the Applicants already view at least
some OVDs as competitors.® Specifically, DISH asserts that online video services which offer access to
linear programming, such as its Sling TV, compete directly with the traditional pay-TV services the
Applicants offer, creating a particularly strong incentive for New Charter to harm such services.®” DISH

81 Petition to Deny of Zoom Telephonics, Inc., MB Docket No. 15-149 (filed Oct. 13, 2015) (Zoom Petition).

82 See Annual Assessment of the Status of Competition in the Market for the Delivery of Video Programming, Sixteenth
Report, 30 FCC Rcd 3253, 3289, para. 83 (2015) (Sixteenth Video Competition Report).

8 For purposes of this Order, an OVD is an entity that distributes video programming (1) by means of the Internet or
other Internet Protocol (IP)-based transmission path; (2) not as a component of an MVPD subscription or other
managed video service; and (3) not solely to customers of a broadband Internet access service owned or operated by
the entity or its affiliates.

8 See, e.g., Petition to Deny of DISH Network, MB Docket No. 15-149, at 4, 15-20, 46-55, 68 (filed Oct. 13, 2015)
(DISH Petition); Petition to Deny of Free Press, MB Docket No. 15-149, at 18, 23-39 (filed Oct. 13, 2015) (Free
Press Petition); Petition to Deny of Public Knowledge, Common Cause, Consumers Union, and Open Mic, MB
Docket No. 15-149, at 6-18 (filed Oct. 13, 2015) (Public Knowledge et al. Petition); Petition to Deny of Writers
Guild of America, West, Inc., MB Docket No. 15-149, at 13-16, 23-30 (filed Oct. 13, 2015) (WGAW Petition); Free
Press Reply at 5; Public Knowledge Reply at 2-6; Writers Guild of America, West, Inc. Reply at 20-22 (WGAW
Reply); Letter from Stop Mega Cable Coalition to Marlene H. Dortch, Secretary, FCC, MB Docket No. 15-149, at 2,
6 (filed Feb. 9, 2016) (Stop Mega Cable Coalition Feb. 9, 2016, Ex Parte Letter); Letter from Ellen Stutzman,
Senior Director of Research and Public Policy, WGAW, to Marlene H. Dortch, Secretary, FCC, MB Docket No. 15-
149, at 2-5 (filed Feb. 10, 2016) (WGAW Feb. 10, 2016, Ex Parte Letter); Letter from Jeffrey H. Blum, Senior Vice
President & Deputy General Counsel, DISH Network Corp., to Marlene H. Dortch, Secretary, FCC, MB Docket No.
15-149, at 2 (filed Feb. 26, 2016) (DISH Feb. 26, 2016, Ex Parte Letter).

85 DISH Petition at 48-50.
86 1d. at 46-48.

87 DISH Petition at 15-20, 55; DISH Reply at 12; Letter from Pantelis Michalopoulos and Stephanie A. Roy,
Counsel for DISH, to Marlene H. Dortch, Secretary, FCC, MB Docket No. 15-149, at 2 (filed Dec. 7, 2015) (DISH
(continued....)
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argues that Charter’s characterization of OVDs as “complementary” to its video offerings is an attempt to
forestall “cord cutting” and prevent the rise of OVDs as direct competitors to its MVPD services.®
Commenters argue that the Applicants’ high margins on broadband do not deter them from harming
OVDs because consumers are unlikely or unable to switch BIAS providers in response to harmful actions
by the Applicants, and because the Applicants want to protect their large video profits.®® In particular,
Public Knowledge argues that, because Charter faces more competition in the video marketplace than in
broadband, it has incentives to use its control over its broadband network to disadvantage OVDs that
compete with its video products.®

36. The Applicants respond that New Charter would have no incentive or ability to harm
OVDs.*t Specifically, the Applicants argue that foreclosing OVDs would be contrary to New Charter’s
economic interest in expanding its broadband subscribership.®> They contend that New Charter would, in
fact, have an increased incentive to promote OVDs, because its gross margin on broadband would exceed
those of its video business, and because OVDs drive broadband demand.®®* The Applicants also assert that
many OVD services complement Charter’s video products by filling gaps in Charter’s video-on-demand
(VOD) content library.®* For example, the Applicants suggest that, in some instances, offering OVD

(Continued from previous page)
Dec. 7, 2015, Ex Parte Letter); Letter from Pantelis Michalopoulos and Stephanie A. Roy, Counsel for DISH, to
Marlene H. Dortch, Secretary, FCC, MB Docket No. 15-149, at 2-4 (filed Dec. 21, 2015) (DISH Dec. 21, 2015, Ex
Parte Letter); Letter from Pantelis Michalopoulos and Stephanie A. Roy, Counsel for DISH, to Marlene H. Dortch,
Secretary, FCC, MB Docket No. 15-149, at 6-11 (filed Jan. 27, 2015) (DISH Jan. 27, 2016, Ex Parte Letter); Letter
from Pantelis Michalopoulos and Stephanie A. Roy, Counsel for DISH Network Corp., to Marlene H. Dortch,
Secretary, FCC, MB Docket No. 15-149, Attach. at 17-20 (filed Feb. 12, 2016) (DISH Feb. 12, 2016, Ex Parte
Letter).

8 DISH Reply at 11-13; see also DISH Dec. 7, 2015, Ex Parte Letter at 3; DISH Feb. 12, 2016, Ex Parte Letter,
Attach. at 12.

89 DISH Petition at 50-54; WGAW Petition at 2-3; DISH Reply at 8-10; Letter from Pantelis Michalopoulos and
Stephanie A. Roy, Counsel for DISH, to Marlene H. Dortch, Secretary, FCC, MB Docket No. 15-149, at 2 (filed
Dec. 2, 2015) (DISH Dec. 2, 2015, Ex Parte Letter); DISH Jan. 27, 2016, Ex Parte Letter at 5-6; WGAW Feb. 10,
2016, Ex Parte Letter at 2, 4; DISH Feb. 12, 2016, Ex Parte Letter, Attach. at 7-11. See also DISH Feb. 12, 2016,
Ex Parte Letter, Attach. at 11 (“Post-transaction, video will be even more profitable because of significant cost
savings in negotiations with programmers.”).

% Public Knowledge Reply at 3-5.

% Application at 43-51; Opposition to Petitions to Deny and Response to Comments of Charter, Time Warner Cable,
and Advance/Newhouse, transmitted by letter from John L. Flynn, Counsel for Charter, to Marlene H. Dortch,
Secretary, FCC, MB Docket No. 15-149, at 16-19, 52-53, 69 (filed Nov. 2, 2015) (Opposition); see also Free State
Foundation Comments at 16-20 (Free State Comments).

9 Application at 46-47; Application, Declaration of Fiona M. Scott Morton, transmitted by letter from John L.
Flynn, Counsel for Charter, and Matthew A. Brill, Counsel for Time Warner Cable, to Marlene H. Dortch,
Secretary, FCC, MB Docket No. 15-149, at paras. 52-60 (filed Jun. 25, 2015) (Scott Morton Decl.); Opposition at
16-17; Letter from John L. Flynn, Counsel for Charter, to Marlene H. Dortch, Secretary, FCC, MB Docket No. 15-
149, at 2 (filed Jan. 14, 2016) (Charter Jan. 14, 2016, Ex Parte Letter).

9 Application at 49; Scott Morton Decl. at paras. 43, 57-61; Opposition, Reply Declaration of Fiona Scott Morton,
transmitted by letter from John L. Flynn, Counsel for Charter, to Marlene H. Dortch, Secretary, FCC, MB Docket
No. 15-149, at paras. 77-81, 100-32 (filed Nov. 2, 2015) (Scott Morton Reply Decl.); Charter Jan. 14, 2016, Ex
Parte Letter at 2-3, 5-6.

% Scott Morton Decl. at para. 58; Opposition at 16-18; Scott Morton Reply Decl. at paras. 19-21, 31-49, 77, 82-100;

Charter Jan. 14, 2016, Ex Parte Letter at 3. The Applicants also argue that New Charter would be a stronger partner

for OVDs, and that integration of OVD services into set-top boxes “creates a competitive advantage and will
(continued....)
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content alongside an MVPD service may provide New Charter a less costly alternative to acquiring costly
content rights itself.®® The Applicants conclude that Charter’s current and past business practices,
together with its transaction-specific commitments, reflect its intent to continue supporting OVDs.%

37. The Applicants submitted an economic study—a critical loss analysis—purportedly
showing that OVD foreclosure would not be profitable for the new firm.*” A critical loss analysis
assumes that a company takes a certain action, and compares the increased profit from increased sales of
one product with the predicted decrease in profits resulting from the loss of sales of another product.

Here, for example, the Applicants argue that if New Charter were to foreclose or hinder OVDs from
reaching its customers, in response, some of those customers would purchase New Charter’s video service
(including more premium channels and VOD offerings), while others would stop purchasing its
broadband service (perhaps switching to another BIAS provider).® The Applicants claim that broadband
is more profitable than video services and that this trend would become more pronounced in the future.®
In their critical loss analysis, the Applicants argue that based on their estimate of the number of
broadband subscribers that are also Netflix subscribers, the new firm would lose an average of [BEGIN
HIGHLY CONF. INFO.] [END HIGHLY CONF. INFO.] per month for each subscriber that
switched to another BIAS provider and that it would gain an average of [BEGIN HIGHLY CONF.
INFO.] [END HIGHLY CONF. INFO.] per month for each subscriber that purchased MVPD
video from the new firm as the result of OVD foreclosure.’® As a result, the Applicants state that more
than [BEGIN HIGHLY CONF. INFO.] [END HIGHLY CONF. INFO.] subscribers would have to
newly purchase video for each subscriber that left the new firm for another BIAS provider, in order for
OVD foreclosure to be profitable for the new firm.2** They conclude that New Charter therefore would
not have an incentive to foreclose OVDs.1%

38. Discussion. As discussed in detail below, we conclude that New Charter will have an
increased incentive to discriminate against or harm OVDs.1® As we have found in other proceedings,

(Continued from previous page)
provide even more incentive for us to provide our customers with access to OVD services.” Application at 51; see
also Scott Morton Reply Decl. at paras. 23-49, 70-75.

9 Scott Morton Reply Decl. at para. 32; see also Thomson Reuters StreetEvents, Edited Transcript, CHTR - Charter
Communications Inc. at UBS Global Media and Communications Conference, at 11-12 (Dec. 8, 2014) (quoting
Charter President and CEO Tom Rutledge: “to the extent | can save money by not paying somebody because their
content is generally available elsewhere, I think that’s an opportunity”).

% Application at 47-51; Opposition at 18-19; Scott Morton Reply Decl. at paras. 133-48.

97 See Opposition, Analysis of Video Programming Foreclosure Issues Involving Dr. John Malone and
Advance/Newhouse Partnership, Reply Declaration of Steven C. Salop, Robert Stillman, Jarrod R. Welch and Serge
Moresi, transmitted by letter from John L. Flynn, Counsel for Charter, to Marlene H. Dortch, Secretary, FCC, MB
Docket No. 15-149, at para. 21 (filed Nov. 2, 2015) (Salop Decl.).

% See Scott Morton Decl. at para. 39; U.S. Department of Justice and the Federal Trade Commission Horizontal
Merger Guidelines, Aug. 19, 2010, § 4.1.3 at 12 (2010 DOJ/FTC Horizontal Merger Guidelines).

9 See Scott Morton Decl. at para. 41.
100 1d. at para. 51.

101 Id

102 See id. at para. 61.

103 The Commission has recognized the incentive of Internet access providers such as Charter to discriminate against
unaffiliated OVDs. See Annual Assessment of the Status of Competition in the Market for the Delivery of Video
Programming, Fourteenth Report, 27 FCC Rcd 8610, 8731, 8733, paras. 271, 274 (2012) (“MVPDs have the ability
and incentive to degrade the broadband service available to unaffiliated OVDs.”) (Fourteenth Video Competition
Report); Preserving the Open Internet, Report and Order, 25 FCC Rcd 17905, 17916, para. 22 (2010 Open Internet
(continued....)
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“broadband providers have incentives to interfere with and disadvantage the operation of third-party
Internet-based services that compete with their own services.”*%* We disagree with the Applicants’
contention that New Charter’s incentive to attract and retain broadband subscribers would preclude any
incentives to engage in conduct that hinders consumers’ access to competing OVDs. Moreover, as the
Commission has stated in prior proceedings, many end users may have limited choice among BIAS
providers,% and switching costs can be a significant impediment to the ability of consumers to change
BIAS providers in response to an MVPD’s degradation of a competing OVD service.%

39. We find that New Charter will have greater incentives to harm those OVDs that serve as
a substitute for, and therefore compete with, New Charter’s video services. Charter claims that New
Charter would have incentives to support OVDs because their services complement its own video
services. However, as the Applicants’ expert Dr. Fiona Scott Morton acknowledges, “[t]o determine if
New Charter will have an incentive to foreclose OVDs, one needs to compare the benefits and losses New
Charter would get from foreclosure,” and “[t]he benefits will depend on whether OVDs offer services that
are substitutes or complements for New Charter services.”'” Moreover, Charter acknowledges that “at
least for many customers, whether an OVD operates as a complement or substitute to MVPDs depends in
significant part on the video programming offered” and that “[s]Jome OVD services may be more similar
to traditional video.”%® Charter acknowledges that “DISH SlingTV and Sony Vue include streaming of
content such as broadcast and extended basic channels also found on linear traditional video” and “[f]or
some subset of customers, these products may appear to be differentiated substitutes for traditional
video.”® In addition, although some OVDs—particularly those that offer primarily prior season and
library VOD content—may complement Charter’s comparatively limited VOD offerings today, such
OVDs may have more overlap with the combined company’s more extensive VOD offerings post-

(Continued from previous page)
Order) (“[B]roadband providers have incentives to interfere with the operation of third-party Internet-based services
that compete with the providers’ revenue-generating telephony and/or pay-television services.”).

104 Protecting and Promoting the Open Internet, Report and Order on Remand, Declaratory Ruling, and Order, 30
FCC Rcd 5601, 5662, para. 140 (2015) (2015 Open Internet Order).

105 See 2015 Open Internet Order, 30 FCC Rced at 5631, para. 81 n.134 (“data suggests that meaningful alternative
broadband options may be largely unavailable to many Americans, further limiting the ability to switch providers.
Based on the submissions from various commenters, it appears that between 65% and 70% of households have at
most two options for high speed Internet access.”); see also 2010 Open Internet Order, 25 FCC Rcd at 17923, para.
32; Appendix C, Section I1.A.1., Table 1 (showing that, nationwide, 97 percent of households have two or fewer
providers of BIAS at download speeds of 25 Mbps).

106 See 2015 Open Internet Order, 30 FCC Rcd at 5631-62, para. 81 (“[t]he broadband provider’s position as
gatekeeper is strengthened by the high switching costs consumers face when seeking a new service. . .. These costs
may limit consumers” willingness and ability to switch carriers, if such a choice is indeed available.”); see also 2010
Open Internet Order, 25 FCC Rcd at 17924-25, para. 34; see infra Section V.B.1.

107 Scott Morton Decl. at para. 38.

108 Charter Response to Information Request at 220-21; see also Charter Comments, MB Docket No. 14-261, at 2
(filed Mar. 3, 2015). The Commission has found that “individual consumers seeking to view specific video
programs, may perceive OVDs as a substitute, a supplement, and a complement to their MVPD video service”
depending on the video content offered. Sixteenth Video Competition Report, 30 FCC Rcd at 3352-53, para. 215.

109 Charter Response to Information Request at 221; see also DISH Feb. 12, 2016, Ex Parte Letter, Attach. at 17
[BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.].
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transaction, making them less complementary and more of a substitute for New Charter’s video services
and giving New Charter a greater incentive to harm them than Charter has today.*°

40. The Applicants argue that the new firm’s focus on broadband implies that it would not
harm OVDs but would instead use its broadband business to promote OVDs and other edge providers.!
However, the Applicants fail to support their contention that New Charter’s competitive strategy and its
future profitability depend more on broadband than on traditional video. In fact, we find that, despite the
growth of the Applicants’ broadband businesses, video services would remain New Charter’s largest
source of revenue by a substantial margin and a significant source of profit. New Charter will have an
increased incentive to protect that business against perceived threats. For instance, the Applicants’
aggregate video revenues were approximately [BEGIN HIGHLY CONF. INFO.] [END HIGHLY
CONF. INFOQO.] billion in 2014, compared to approximately [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFOQ.] billion for broadband.*?

41. Moreover, when discussing New Charter’s incentives regarding OVDs, the only
examples they offer are of subscription video-on-demand providers (SVODs) like Netflix and Amazon
Prime that have primarily focused, thus far, on distributing arguably complementary programming. The
Applicants ignore OVDs that are closer substitutes for their video services such as Sling TV, Sony Vue,
and other slim or full bundle OVD competitors that may be launching in the future. And while Netflix
and Amazon Prime have focused on movies and past seasons of TV, they are increasingly competing with
portions of the MVVPD programming bundle by distributing more original programming, thus making
Charter’s past actions towards them less predictive of New Charter’s future actions. The Applicants’
claimed openness to complementary OVDs that provide unique programming therefore sidesteps the
Applicants’ incentive to harm those OVDs that compete more directly with its MVPD service.

42. The Applicants’ internal documents support our conclusion. Many documents indicate
that, despite some instances of [BEGIN HIGHLY CONF. INFO.]
[END HIGHLY CONF. INFO.], New Charter would have an incentive to harm OVDs that could serve
as substitutes for some or all of its video products.t** For instance, the record indicates that the Applicants
have taken steps to [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.].*** Nonetheless, there is also evidence
that the Applicants recognize the potential for increased competition from online platforms.''* While we
do not believe the mere fact that the Applicants have [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.]
inherently reflects an intent to harm those services, the Applicants’ internal documents also reveal
[BEGIN HIGHLY CONF. INFO.]

110 See Application at 10; Charter Response to Information Request at 19-21; Time Warner Cable Response to
Information Request at 15-16.

111 See Scott Morton Decl. at para. 37.

112 See Charter Response to Information Request, Exhibit 117-1 PIS Tables 4-9.

113 See infra Section V.D.1.

114 See Charter Response to Information Request at 10-11, 15, 92-97, 139-45; Charter Jan. 14, 2016, Ex Parte Letter
at 5-6. As noted above, DISH argues that Charter’s attempts to [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.]. See DISH
Reply at 11-13; DISH Dec. 7, 2015, Ex Parte Letter at 3; see also DISH Jan. 27, 2016, Ex Parte Letter at 8-10. We
disagree and find instead that [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.].
115 See, e.g., Application at 59-60; Charter Response to Information Request at 220-22.
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[END HIGHLY CONF. INFO.].1¢
Moreover, the Applicants’ internal documents also demonstrate concern with [BEGIN HIGHLY CONF.
INFO.]
[END HIGHLY CONF. INFO.].1¥7

116 See, e.g., Charter Response to Information Request, Exhibit 3(d)-1 at 4, [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY
CONF. INFO.]; CHR2-FCC-00000047705 at 3, [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF.
INFO.]; CHR2-D0J-00000050848 at 8, [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.]; CHR-D0J-0000920532 at 1, [BEGIN
HIGHLY CONF. INFO ]

[END HIGHLY CONF. INFO.]; CHR2-DOJ-
00000052987 at 18, [BEGIN HIGHLY CONF. INFO.]
[END HIGHLY CONF.
INFO.]; CHR-D0J-0000773460 at 13, [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.]; CHR2-D0OJ-00000933897
at 2, [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.].
117 See, e.g., CHR-DOJ-0000730527 at 4, [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF.
INFO.]; CHR2-D0OJ-00000055936, [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.]; CHR2-D0OJ-00000096895, [BEGIN HIGHLY CONF. INFO.]

[END HIGHLY CONF. INFO.]; CHR-DOJ-
0000765724, [BEGIN HIGHLY CONF. INFO.]

[END
HIGHLY CONF. INFO.]; CHR2-D0J-00000055364 at 3, [BEGIN HIGHLY CONF. INFO]

[END HIGHLY CONF. INFO.]; CHR2-D0J-00000139914,
[BEGIN HIGHLY CONF. INFO.]

(continued....)
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43. We also find that the Applicants’ critical loss analysis is flawed in several respects. First,
the analysis is premised on the assumption that a consumer could and would switch to a different BIAS
provider in response to New Charter’s behavior. As the Commission has noted, however, lack of
competitive alternatives!!® and prohibitively high switching costs'!® can present barriers to switching for
consumers. Second, consumers may switch only if they believe that New Charter—and not the edge
provider—is responsible for the problem and that switching would resolve the issue. Finally, the
evidence shows that, in fact, consumers do not switch BIAS providers in these circumstances. During the
Time Warner Cable/Netflix interconnection dispute, for example, Time Warner Cable customers did not
abandon its BIAS when the quality of Netflix’s stream deteriorated.'?°

44, Second, the Applicants have not adequately justified how they calculated the gross
margins of providing video and broadband service (which they interpret as an indicator of the profitability
of each service). In particular, they did not indicate if and how shared revenues or costs were allocated
across the two services in their gross margin calculations; and nor did they present a sensitivity analysis
of how their gross margin estimates would vary if such revenue or cost allocation assumptions were
changed.’?* This is important because the revenues earned on, and any costs shared by, a double- or
triple-play service could be attributed in a myriad of ways between video, broadband and voice
services. An approach used to ensure that a range of revenue and cost allocation assumptions is examined
and that the implications of these assumptions are considered is a sensitivity analysis. A sensitivity
analysis would show how the results would change depending on how the revenues or costs were
allocated.'?> As a result of these failures, we cannot reliably discount the possibility that the Applicants

(Continued from previous page)

[END HIGHLY CONF. INFO.].

118 See 2015 Open Internet Order, 30 FCC Rcd at 5631, para. 81 n.134 (“data suggests that meaningful alternative
broadband options may be largely unavailable to many Americans, further limiting the ability to switch providers.
Based on the submissions from various commenters, it appears that between 65% and 70% of households have at
most two options for high speed Internet access.”); see also 2010 Open Internet Order, 25 FCC Rcd at 17921, para.
25, 17923, para. 32; Inquiry Concerning the Deployment of Advanced Telecommunications Capability to All
Americans in a Reasonable and Timely Fashion, and the Possible Steps to Accelerate Such Deployment Pursuant to
Section 706 of the Telecommunications Act of 1996, as Amended by the Broadband Data Improvement Act, 2016
Broadband Progress Report, GN Docket No. 15-191, FCC 16-6, para. 86, Table 6 (2016 Broadband Progress
Report) (showing that for fixed 25 Mbps/3 Mbps service, approximately 10 percent of Americans have no providers
and approximately 51 percent of Americans have only one provider).

119 See 2015 Open Internet Order, 30 FCC Rcd at 5631-62, para. 81 (“[t]he broadband provider’s position as
gatekeeper is strengthened by the high switching costs consumers face when seeking a new service. . . . These costs
may limit consumers’ willingness and ability to switch carriers, if such a choice is indeed available.”); see also 2010
Open Internet Order, 25 FCC Rcd at 17924-25, para. 34.

120 See infra para. 111. In addition, as discussed in greater detail in Section V.F, the assumptions about switching
upon which the analysis rests do not account for ways, beyond impeding delivery, by which New Charter could
make the OVD service itself less appealing to consumers across the board, regardless of their broadband provider.
For instance, New Charter could raise the costs and/or reduce the quality of an OVD service through restrictive
contractual provisions in its agreements with third-party content providers that would limit the ability of OVDs to
obtain the content they may need to compete more effectively. As a result, the ability to switch broadband providers
would not provide an effective remedy because the OVD service would now be less appealing to consumers,
regardless of which provider’s network consumers used to access it.

121 See, e.g., Scott Morton Decl. at paras. 39 et seq.

122 5ee Armen A. Alchian and William R. Allen, University Economics 240-41 (2d ed. 1967); George J. Stigler, The
Theory of Price 165 (1966).
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exaggerated their estimates of broadband gross margins while underestimating their MVVPD gross
margins.z

45, Moreover, the Applicants improperly argue that a lower marginal cost for broadband as
compared with the marginal cost of MVVPD video necessarily implies that the gross profit margin for
broadband is greater than the gross margin for MVVPD service.?* The Applicants do not discuss consumer
demand—how consumer willingness to pay for these two services affects their gross margins. Regardless
of cost, where a company has some market power, greater demand would lead to higher prices and higher
profits. Absent inclusion of consumer demand in the analysis, the Applicants’ estimates of gross profit
margins may be faulty.

46. Finally, we disagree that New Charter’s lack of a direct ownership interest in national
programming makes it less likely that the combined entity would harm OVDs. In the Comcast-NBCU
Order, the Commission found that Comcast would use its control over video and broadband networks, as
well as its control over programming, to protect its MVPD business.?

47. Because of New Charter’s increased MVPD and broadband footprint, and its increased
number of homes passed, it will capture a greater share of the benefits that would accrue to MVPDs
should New Charter take actions that reduce the competitive viability of OVDs. For the reasons stated
above, we find that New Charter is likely to have a greater incentive to take such actions following the
transaction.

B. Use of Residential BIAS Retail Terms to Harm Video Competition

48. In this section, we conclude that New Charter could use its increased size to harm
consumers’ choices in the market for video services by unilaterally discriminating against potential video
competitors (such as OVDs) through the use of anticompetitive retail terms for residential BIAS, upon
which OVDs rely to reach current and potential customers. BIAS providers such as New Charter can
hinder third-party online video competition through practices such as data caps, usage-based pricing
(UBP), and discriminatory stand-alone residential BIAS pricing. Based on our analysis of the record in
this proceeding, we find that while, to date, the Applicants have not shown a proclivity to use
discriminatory retail terms for residential BIAS to harm OVDs, the increased size resulting from the
combined company makes it more likely that New Charter would use data caps and UBP in the future to
disadvantage its competitors. To remedy this potential harm, we are conditioning our approval of the
transaction on extending the Applicants’ commitment to refrain from imposing data caps and UBP for
seven years. We conclude, however, that the transaction is unlikely to increase the risk that New Charter
will price its standalone BIAS offerings to harm OVDs. Moreover, we find that the benefits guaranteed
by the conditions we adopt in this Order will outweigh any potential harms if New Charter does indeed
change its approach to pricing standalone BIAS.

49. We begin by defining the relevant markets. We then discuss how, as a general matter,
the transaction will increase New Charter’s incentives to increase consumer prices, followed by a more
specific examination of the transaction’s potential effects on New Charter’s behavior with respect to data
caps, UBP, and standalone BIAS pricing.

123 See Scott Morton Decl. at para. 43, Table 4.

124 See id. at para. 43 (“direct expenses . . . are higher for video services. Consequently, the highest gross margins
are not made on video services, but on broadband services.”).

125 See Comcast-NBCU Order, 26 FCC Rcd at 4252-59, 4266-76, paras. 34-48, 70-73, 78-90, 93-95; see also infra
Section V.D.2 (discussing whether OVDs are included in the MVVPD market); Section V.B.2.a (discussing using
caps as a way to protect their MVPD business).
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1. Relevant Markets

50. In this section, we discuss whether New Charter would have the ability to impose terms
on its sale of residential BIAS such that it would be able to harm edge providers generally and OVDs
specifically. If New Charter’s subscribers could easily use alternative means to access edge providers and
OVDs, then competition from other BIAS providers would constrain New Charter from taking actions
that could harm those providers. We find, however, to the contrary. As discussed below, for the purpose
of this evaluation, we conclude that the relevant product market is wired cable and fiber BIAS. We find
that, as a general matter, consumers do not view wireless, satellite, or legacy DSL BIAS as close
substitutes for cable or fiber BIAS offerings. We further find that in any given location, customers have
few BIAS choices and that high entry barriers make it unlikely that new substitutes will emerge in the
near future. We therefore conclude that New Charter will have the ability to act on its incentives to use
anticompetitive terms in connection with the company’s residential retail BIAS products.

51. Background. BIAS is a mass market wireline or wireless retail service that provides the
capability to transmit and receive data across substantially all Internet endpoints.'?¢ The Applicants
provide BIAS over hybrid fiber-coaxial networks.*?” The Applicants’ current BIAS offerings have a
range of download and upload speeds: Charter’s lowest offered download speed is 60 Mbps,*?® Time
Warner Cable offers download speeds as low as 2 Mbps and as high as 100 Mbps,*?° and Bright House
offers download speeds ranging from 2 Mbps to 300 Mbps.**° After the transaction, New Charter intends
to provide wired BIAS across its new service area at a minimum of 60 Mbps.**! Charter claims that
download speeds of 60 Mbps would allow multiple users in a household to watch high-definition online
video and make other uses of the Internet at the same time (e.g., gaming, web surfing, reading email).1%

52. The Applicants claim that New Charter would face “robust and rapidly increasing
competition throughout its service territory,” including from satellite and mobile wireless,** and argue
that the relevant product market should include all BIAS, whether provided by wired or wireless means.**
Certain commenters and petitioners argue that neither wireless BIAS nor BIAS provided via DSL is a

126 47 CFR § 8.11(a); see also 2015 Open Internet Order, 30 FCC Rcd at 5610, para. 25. The definition of BIAS
excludes “enterprise services, virtual private network services, hosting, or data storage services.” 1d. at 5610, para.
26. The FCC made clear in the 2015 Open Internet Order that BIAS encompasses access to edge providers. Id. at
5610, para. 27. As we discuss further below, we find that wireless BIAS is not within the scope of the product
market definition for our examination of potential harms associated with the transaction relating to retail terms for
residential BIAS. See infra para. 56.

127 pApplication at 7, 10, 12.

128 Charter, Combine TV, Internet & Phone for the Best Deal, https://www.charter.com/browse/content/packages
(last visited Jan. 29, 2016).

129 Time Warner Cable, TV, Internet & Phone Plans, http://www.timewarnercable.com/en/plans-packages/cable-
internet.html (last visited Jan. 29, 2016).

130 Bright House, Offers, http://brighthouse.com/shop/internet.html (last visited Jan. 29, 2016).

131 Application at 1.
132 Id

133 Application at 60-61; Opposition at 32; see also Comcast Response to Oct. 9, 2015, Information and Data
Request at 6, transmitted by letter from Michael D. Hurwitz, Counsel for Comcast, to Marlene H. Dortch, Secretary,
FCC, MB Docket No. 15-149 (filed Oct. 23, 2015) (Comcast Response to Information Request).

134 See Opposition at 32.
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substitute for wired BIAS and that the relevant product market should be limited to high-speed wired
BIAS.1%

53. Discussion. While the Commission’s definition of BIAS for regulatory purposes includes
services provided by both wired and wireless means, the market definition inquiry when analyzing a
proposed transaction is different. For our purposes here, a relevant market includes “all products ‘that
consumers consider reasonably interchangeable for the same purposes.””**® When one product is
considered by consumers to be a reasonable substitute for another product, it is included in the relevant
market.”*” In making this determination, we look at “customers’ ability and willingness to substitute away
from one product to another in response” to changes in price and quality.'*® Here, both the empirical and
economic evidence demonstrate that consumers find that legacy DSL, satellite, and mobile wireless are
generally not close substitutes for the Applicants’ cable BIAS offerings, while fiber to the premises
(FTTP) and, perhaps to a lesser extent, fiber to the node (FTTN) BIAS are reasonable substitutes.

54. DSL. We find that consumers are abandoning legacy DSL for faster, more advanced
technologies. For instance, according to some calculations, over 10 million legacy DSL customers
dropped their DSL service from 2009 to 2013.2% Given the limitations of the copper technology
underlying it, typical legacy DSL speeds average from 1.5 Mbps to 6 Mbps depending on how close the

135 See WGAW Petition at 20 (stating that “wireless data plans are not viable alternatives for online video
consumption because of high costs and Internet data thresholds’); MFRConsulting Reply at 19 (stating that “the use
by consumers of mobile networks for real-time access to video services such as Netflix is economically prohibitive
