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IN THE UNED STATES COURT OF APPEAL
FOR THE THI CIRCUI

No. 96-706

MOORE CORP. LTD.

Appellee

WALLACE COMPUTER SERVICES , INC.

Appellant.

ON APPEAL FROM THE UNED STATES DISTRCT COURT
FOR DISTRCT OF DELAWAR

BRIF FOR AMCUS CUR UNED STATES OF AMRICA
IN SUPPORT OF APPELLAN

STATEMENT OF INEREST OF THE UNED STATES

The United States shares with the Federal Trade Commssion the priar
responsibilty for enforcement of the federal antitrst laws , including Section 7 of the Clayton

Act, 15 U. C. 18. Because federal enforcement resources are lite , however, the Unite

States has a contiuing concern with preserving the abilty of private pares to' act as private

attorneys genera in enforcing the antitrst laws in meritorious cases. The issue rase in ths

case -- whether taeover tagets may sek to enforce the antitrst laws by chalenging a

proposed taeover as in violation of the Clayton Act -- may significatly affect the contiued



vigor of antitrst enforcement by private attorneys genera. Moreover , the Unite States has

an interest in assurig that the substative provisions of Section 7 are appropritely applied

to protect competition.

ISSUES PRESENTED

Whether, as the distrct court held , the taget of a hostie taeover attmpt always

lacks stading to brig a chalenge to the taeover as a violation of Section 7 of the Clayton

Act.

Whether ths Court should instrct the distrct court that, in a proper case, the

lieliood of a substatial lessenig of competition may be established by proof that an

acquisition is liely to result in higher prices to a significat group of customers , even absent

conventional proof of a relevant product market, submarket, market share, or market

concentration.

STATEMENT OF THE CASE

Nature of the case. The original complait in ths case concerns questions of

Delaware corporate law that wil not be discussed in ths brief. I The counterclai , the

subject of ths appeal , is for injunctive relief for aleged violation of Section 7 of the Clayton

Act, 15 U. C. 18.

Course of proceings and disposition. The complat was fied on July 31 , 1995

in the Unite States Distrct Court for Distrct of Delaware. The countercla was fied on

September 25 , 1995. On December 4 , 1995 , the court, the Honorable Murray M. Schwar,

IThere was no appeal from the distrct court
s disposition of the original clai, and in

any event the United States taes no position concerng that cla.



denied the platiffs motion for preliar injunction but grate its motion to dismiss the

Clayton Act countercla; the court also dismisse counterclaant s motion for a

preliar injunction as moot. (Order entered December 5 , 1995.) On Januar 23 , 1996

the court entered fi judgment.

STATEMNT OF FACTS

This case arses out of the attmpt by Moore Corporation Ltd. ("Moore ) to

acquire Walace Computer Services, Inc. ("Walce Moore is in the business of

deliverig information products ('business forms ' or ' forms ) and services. Moore Corp.

v. Wallace Computer Services. Inc. , No. 95-472 MMS , slip op. at 3 (D. Del. 1995) ("Op. "

Walace , which is maiy in the computer services and supply industr (id. , also is active

in the business forms business (id. at 46). Both fis are significat competitors in that

business. According to Walace s evidence , Walace s " state-of-the-ar computer technology

gives it a significat advantage in aspects of ths business , and Moore has been investig

substatial funds in an attmpt to catch up. ff at 48-49.

In early 1995, Moore approached Walace and proposed "a possible business

combination " but Walace rejecte the overtre. ff at 4.) Then , on July 30, 1995 , Moore

launched a tender offer for al outstading shares of Walace common stock. Walace

massively resiste ths taeover attmpt, and Moore sued to prevent Walce and its board

of directors from doing so. Walce counterclaed , aleging that Moore s ,acquisition of

Walce would violate Section 7 of the Clayton Act; Walace sought a preliar injunction

The court treate other clas of the countercla as withdrawn. (Op. at 1 n.

!.)



to block the acquisition. Moore oppose the preliar injunction and moved to dismiss

the Clayton Act countercla, arguing that Walce had faied to alege suffcient antitrst

injury to establish stading to brig an antitrst cla. Walce had claed tht the aleged

violation would cause it to suffer at least these has: "' loss of independent decision makg

authority, loss of trde secrets , loss of employees , and loss of customers. 

'" 

Id. at 38.

2. The distrct court began its analysis of the antitrst stading issue with the test set

fort by the Supreme Court in Cargil. Inc. v. Monfort of Colorado. Inc. , 479 U.S. 104

(1986). An antitrst plaitiff seekig injunctive relief must "alege and ultiately prove that

it would suffer theatened loss or daage constitutig an ' antitrst injury, '" which is " injury

of the type the antitrst laws were intended to prevent and that flows from that which makes

defendants' acts unlawful. '" Op. 38 , quotig Cargil , 479 U.S. at 109.

The Supreme Court has had no occasion to apply the antitrst injury stadard in the

context of a suit brought by a taeover taget, and , the distrct court sad , ths Court "has

not faced squarely the issue of taget antitrst stading. " (Op. 
43Y Surveying "both case

law and scholarly commenta subsequent to the Cargil decision " the distrct court

conclude( d) that the taget of a hostie taeover has no stading to brig a Section 7 Clayton

Act claim. " ff at 40.

The distrct court, recogniing that the circuits were split on the question of taget

stading, compare Anago. Inc. v. Tecnol Medical Prod.. Inc. , 976 F.2d 248 (5th Cir. 1992)

This Court squarely face the issue in H. Roberton Co. v. Guardian Industres

~, 

50 Antitrst & Trade Reg. Rep. (BNA) 166 (Jan. 9, 1986), but that decision was
vacated for rehearg en banc, 1986-1 Trade Cas. (CCH) , 66 911 (3rd Cir. Feb. 12

1986), which never occurred. 



(taeover taget lacked stading), cert. dismisse , 114 S. Ct. 491 (1993) with Consolidate

Gold Fields PLC v. Miorco. 871 F.2d 252 (2d Cir.) (taeover taget found to have

stading), cert. dismisse, 492 U.S. 939 (1989), rejecte the reaonig of the Second

Circuit, the one court of appes to have endorse taeover taget stading post-Cargil. In

Gold Fields, the Second Circuit found tht a taeover taget had stading under Cargil

because its "loss of independence is causay lied to the injury occurrg in the

marketplace , where the acquisition theatens to dimsh competitive forces. " 871 F .2d at

258. But the distrct court concluded that because loss of independence is "intrsic to any

taeover case " the Second Circuit's reasonig " runs counter to Cargil s mandate that

plaitiffs must show more than simply an " injury causay lied" to a parcular merger.

Op. 42 , quotig Cargil , 479 U.S. at 109.

The distrct court found support for its conclusion in Albert Gas Chemicas. Ltd. v.

1. du Pont de Nemours and Co. , 826 F.2d 1235 (3d Cir. 1987), cert. denied , 486 U.

1059 (1988), a case involving the antitrst stading of a competitor , not a taeover taget

to chalenge an aleged anticompetitive acquisition by a methanol producer of a potential

producer of methanol. This Court concluded , aftr a detaed examation of each of the

plaitiff s clais of injury, that the platiff had faied to show antitrst injury. The distrct

court characteri ths Court s position as " (r)efusing to tae a lenient stace on what

constitutes antitrst injury, " and note that, with respect to cert clas , Urs Court had

observed that " the sae type of har Le. , non-antitrst har , would have occurred if any

acquiror decided to curt the taget s production and marketig plas. " Op. 42-43.



Finaly, the court concluded tht Walce s aleged injuries "do not occur because of

the potential lessenig of competition; rather , they occur due to a change in corporate

control. Id. at 43. The court referred to no facts specifc to the case before it as

supportg that conclusion , although it cite Burli ton Indus.. Inc. v. Edelman, 66 

Supp. 799 (M.

), 

affd , 1987 WL 91498 (4th Cir. June 22 , 1987) (afg grat of
preliar injunction on securities clas; not addressing deni of preliar injunction

on antitrst cla).

Although the distrct court predicted that ths Court would "join the Anago lie

of cases rather (than) follow Consolidate Gold Fields " Op. 43 , it recogni the risks of

prediction , and to " faciltate appellate review " should its prediction turn out to be incorrect

fu at 44), it discussed at length how it would have ruled had the question of a preliar
injunction not been mooted by dismissa of Walce s countercla on stading grounds.

Addressing four criteria , the court found that thee support issuance of the injunction

whie the fourt , lieliood of success on the merits, did not. The court sad these fidings

would lead it to deny the injunction. ff at 80-81.) We address only the lieliood of

success analysis here.

Walace had aleged that the acquisition would substatialy lessen competition in the

market for " the sae of forms and forms services to lage, forms intensive multi-loction

customers " or "LFICwMLs (id. at 47), and that for most such customers , there were only

thee acceptable vendors (Moore , Walce, and the Stadard Register Company). The

acquisition would reduce that number to two. ff at 45 , 47.



As the distrct court explaed , Walce s economic expert, Professor Hausman

analyze the competitive effects of Walce s acquisition by Moore though an econometrc

study of 51 LFICw:Ms contrcts , each wort more th $500, , on which Walce bid

afr Janua 1 , 1994. ff at 51 , 76-77.) Before the bidding, Moore held 44% of these

contracts , Walce held 18% , Stadad Register held 15%, and a fourt company, Uarco

held 12 %. ff at 51.) The bids Hausma studied led to very diferent results: Walce won

over 50% of the contrcts , Moore about 15% , Stadad Register about 12% , and Uarco

none. Hausman concluded that ths demonstrtes that Walace and Moore significatly

compete head to head; indeed , Walace compete agaist Moore about 75 % of the tie. ff
at 51-52.) Hausman also examed gross margins on the contracts Walace won and found

that competition with Moore reduced those margins by 7-8 %. He concluded that prices to

these customers would go up by that amount on average if Walace and Moore stoppe

bidding agaist each other as competitors (as they presumably would followig the

acquisition). ff at 53.) The distrct court found that Hausman s figures were " corroborated

by the testiony of Walace s Chief Executive Offcer. " ff at 77.) Professor Hausman

did not defie Walace s share of the claed LFICw:Ms market, estiate the percentage

of al forms saes represente by LFICw:Ms , or state the number of LFICw:Ms in the U.

market; other evidence showed that roughly 170 Walce customers fell into ths grouping.

ff at 54.

Moore s economic expert, Dr. Addan , did not present an econometrc study. He

relied on a "qualtative evaluation of competition in the business forms industr (id. at 56),



which led hi to conclude that the relevant product market was no smaler than " the sae of

business forms and relate services. " ff at 54.) Combined with quatitative analysis of

market share data , the quatative evaluation also led hi to conclude that ths market was

un concentrte and vigorously competitive , and that Moore s acquisition of Walce would

not cause competitive har to the industr. ff at 54-57.

To resolve the dispute concerng the relevant product maket, the distrct court

turned to the "criteria relatig to product market defition (id. at 62) set fort in Brown

Shoe Co. v. United States , 370 U.S. 294 (1962). The Supreme Court there held that " (t)he

outer boundares of a product market are determed by the reasonable interchangeabilty of

use or the cross-elasticity of demand between the product itself and substitutes for it. Id.

at 325 , quoted at Op. 62. The court, however, did not address determation of the outer

boundares of a product market, but focused on the Supreme Court s recognition that "with

ths broad market, well-defied sub markets may exist which, in themselves, constitute

product markets for antitrst purposes 370 U.S. at 325, and the Court s furter

observation that " (t)he boundares of such a submarket may be determed by examg

cert "practical indicia. Id. See Op. 62-63.

The court then conducte a lengthy analysis of the evidence bearg on each of the

practica indicia " arculate in Brown Shoe , as well as on an additional indicium drawn

from cases in ths circuit. On the basis of ths analysis, the court concluded that LFICwMLs

were not so clealy distiguishable from other customers to constitute a market. (Op. 63-

74.



Turng to the liely effect of the acquisition on competition , the court relied on Dr.

Addan' s analysis of the broad business forms and services market, which showed low

concentration and concluded that significat anticompetitive effects were unlely. ff 
75-76.

Finaly, the court turned to Professor Hausman s analysis , which had concluded that

the acquisition would result in signicatly higher prices to a signicat number of

LFICwMLs. It made no fidings castig doubt on Professor Hausman s credibilty or on the

valdity of his conclusions. The court indee assumed that "Walace has preliary

established that when Moore competes agaist Walce for LFICwMLs , those customers wil

receive a lower price than if the two entities did not compete. " ff at 77.) Nor did the

court fid that the predicte price increase was too slight or the number of customers

subjecte to it too smal to constitute a substatial lessenig of competition under Section 

Instead the court held:

(A)n antitrst platiff caot prevai by simply aleging a lessenig of
competition with a lite subset of customers. . . . The Court is wig
to assume arguendo that there is a subset of LFICwMLs that would only look
to Moore, Stadard Register, or Walace for their forms and forms-
management services , and that these wi pay higher prices if there is a Moore
taeover of Walace. Even so , Walace s faiure to show that the lessenig 
competition for these customers would have the effect of substatiy
lessenig competition in the overa relevant product market is fata.

(Op. 78. Thus, the court concluded that, even assumig the valdity of Hausman

conclusion concerng the lieliood of price increases resultig from the acquisition

Walace could not show a lieliood of success on the merits unless it could prove a market



smaler than the entie business forms industr, which, the court also concluded , it had faied

to do.

SUMY OF ARGUMNT

The distrct court erred in holding as a mattr of law tht taeover tagets do not face

antitrst injury from the chalenged merger and therefore lack antitrst stading. Although

under Cargil. Inc. v. Monfort of Colorado. Inc. , 479 U.S. 104 (1986), taeover tagets may

frequently lack antitrst stading, neither Cargil nor ths Court s preceents treat antitrst

injury and stading as questions of law that ca be determed entiely apar from the

parcular alegations and facts of a given case. Nor does the Fift Circuit case the distrct

court predicted ths Court would follow treat a taeover taget's clais of antitrst injury as

necessary invald. Accordingly, ths Court should vacate and remand to permt the distrct

court to decide the motion to dismiss on the basis of the parcula factual matr presented.

This Court should furter instrct the distrct court that, should it prove necessa to

address the merits of Walace s antitrst clai on remand , proof that an acquisition 

liely result in a significat price increase for a substati group of customers is suffcient

to establish that "the effect of the acquisition may be substatialy to lessen competition.

15 U. C. 18. Merger analysis evaluates an acquisition s "potenti for creatig, enhancing,

or faciltatig the exercise of market power - the abilty of one or more fis to rase prices

above competitive levels for a signicat period of tie. Unite States v. Archer-Danels-

Midland Co. , 866 F.2d 242 , 246 (8th Cir. 1988), cert. denied , 493 U.S. 809 (1989). The

analysis of market shares is a means to the end of evaluatig the potential effect of an



acquisition on price and output. To insist on that means when there is other proof suffcient

to establish the prohibite effect elevates form over substace.

ARGUMNT

THE DISTRCT COURT'S HOLDING THAT A TAKOVER TARGET LACKS
ANITUST INY IMROPERLY CONVTED A FACTUAL INQUIY
INO AN ISSUE OF LAW

The distrct court broadly held that " the taget of a hostie taeover ha no stading

to brig a Section 7 Clayton Act cla" (Op. 40). The court concluded without any factual

analysis that the aleged loss of customers and employees (as well as of independent decision

makg authority and of trade secrets) "occur due to a change in corporate control " rather

than as a result of a lessenig of competition (id. at 43). Whie Cargil may deny antitrst

stading to many taeover tagets , it provides no basis for a rule of law that would deny

stading to taeover tagets without any analysis of their actual clas of injury. Such a' rule

of law , moreover, fids no support in either ths Court s cases or the Fif Circuit case the
distrct court predicted ths Court would follow Anago v. Tecnol Medical Prod.. Inc. , 976

2d 248 (5th Cir. 1992), cert. dismissed , 114 S. Ct. 491 (1993). The distrct court

reliance on its rule of law was an error of law. This Court s review of a grant of dismissa

pursuant to Federal Rule of Civil Proceure 12(b)(6) is plenar. Genera Elec. Co. by Levit

v. Cathca, 980 F.2d 927 , 931 (3d Cir. 1992).

Brunswick Corp. v. Pueblo Bowl- Mat. Inc. , 429 U.S. 477 (1977), and Cargil

establish that the federa antitrst laws do not afford a private antitrst remedy for every

injury that is causay relate to an antitrst violation. In Brunswick , the Court held that



Section 4 of the Clayton Act, 15 U. C. 4 , provides a daage remedy only for "antitrst

injuries " and not for other losses, even if those losses would not have occurred but for an

unlwfl acquisition. 429 U.S. at 486-87. The Court explaed tht " (e)very merger of two

existig entities into one, whether lawfl or unlwfl, ha the potenti for producing

economic readjustments that adversely afect some persons. 429 U.S. at 487.

compensation for al of those readjustments were avaible under the Clayton Act should the

merger turn out to be unlwful -- but not otherwse recovery would be "entiely

fortitous. Ibid . Because some of the sae injuries would result whether or not the merger

were unlawful, permttg compensation for those injuries in the event the merger turned out

to be unlawfl " would authori damages for losses which are of no concern to the antitrst

laws. Ibid

Moreover , as the clai in Brunswick ilustrate , a rule alowig recovery for any

injury causay related to a merger found to be ilegal under the antitrst laws could

undercut, rather than promote, competition. The plaitiff bowlig center operators in

Brunswick sought damages for profits they would have made if the defendant's acquisitions

of competig bowlig centers had not preserved competition in the market. Such a cla

the Court observed , is "inca to the purposes" of the antitrst laws. 429 U.S. at 488.

The Court arculate a two-par antitrst injury stadad, requirg injury " of the type the

antitrst laws were designed to prevent and that flows from that which makes defendants

acts unlwfl." 429 U.S. at 489. See Atltic Richfield Co. v. USA Petroleum Co. , 495

S. 328 , 342-345 (1990).



In Cargil , a suit by a competitor chalenging a merger, the Court applied the

Brunswick antitrst injury requirement to private actions for injunctive relief under Section

16 of the Clayton Act, 15 U. C. 26. The Court acknowledged that some of the

considerations that counsel in favor of litig stading in dage cases , such as the theat

of multiple lawsuits or duplicative recovery, are inpplicable to injunctive actions. 479 U.

at 111 n.6. The Court declied to confe the antitrst injury requirement to damage cases

however, observing that " (i)t would be anomalous, we th, to read the Clayton Act to

authorie a private platiff to secure an injunction agaist a theatened injury for which he

would not be entitled to compensation if the injury actualy occurred. Id. at 112.

Accordingly, the Court held that a competitor seekig to enjoin a trsaction on the ground

that it would lead to increased price competition lacked antitrst injury. Id. at 114-117.

Cargil erected a substati barer to antitrst suits brought by competitors seekig

to chalenge a merger, but it did not preclude competitor suits as a mattr of law. It

explicitly left open the possibilty that a competitor could alege a "credible theat of injury

from below-cost pricing, id. at 118 , which would constitute a credible theat of antitrst

injury. And although the Court concluded there was no such alegation in the case before

, it did so only aftr a caeful review of the record. Id. at 118-119.

The rule of Car is not by its terms lite to suits brought by competitors; it also

applies to antitrst suits brought by taeover tagets sekig to chalenge a merger. 4 But just

In recommending to the Supreme Court that it not grat certora in Anago, the

governent observed that the Court might at some point wish to consider whether the
general antitrst injury stadard set fort in Brunswick and Cargil might appropriately be

(contiued.. .



as Car does not establish a genera rule denying antitrst stading to competitors

chalenging a merger , there is no reason to believe that the rule of Car/:il always denies

antitrst stading to taeover tagets chaenging a merger. To the contr, Cargil suggests

that a court should review the record before it with cae to determe whether the platiff

has aleged a credible theat of antitrst injury.

This Court s cas suggest the sae. As the distrct court correctly observed , ths

Court in Albert Gas Chemicas. Ltd. v. E.I. du Pont de Nemours and Co. , 826 F.2d 1235

(3d Cir. 1987), cert. denied , 486 U. S. 1059 (1988), did not tae a " lenient stace on what

constitutes antitrst injury. " (Op. at 43). It rigorously followed the course set out by the

Supreme Court in Brunswick and Car/:il, caefully examg each of the plaitiffs
alegations in their factual context, 826 F.2d at 1241-1243 , to determe whether "Albert

has assertd losses which may properly be caed antitrst injury, II id. at 1241. That a panel

of ths Circuit would conduct such an examation is hardly surprising. This Court has long

taen the position that in addressing questions of antitrst injury and stading, "each situation

must be analyzed on its facts. Merican. Inc. v. Caterpilar Tractor Co. , 713 F.2d 958 , 964

(3d Cir. 1983), cert. denied , 465 U. S. 1024 (1984). See also Bogus v. America Speech

& Hearing Ass , 582 F.2d 277 , 286 (3d Cir. 1978) ("This court has repeately eschewed

formulation of a generay applicable conceptual test for the antitrst stading requirement

(.. . 

contiued)
refied when applied to the rather diferent factual context of a taeover taget s antitrst
chalenge to the taeover. Brief for the Unite States as Amcus Curie 7 n. Ana/:0
Inc. v. Tecnol Medica Products. Inc. , S. Ct. No. 92-1274 (October 1993) ("Anago
amcus brief'

). 



that platiffs injury be cause 'by reason of anythg forbidden in the antitrst laws.'

Rather , we have consistently advert to the varety and varbilty of factors which may be

relevant in the factu situation of each parcular case. "

); 

Cromar Co. v. Nuclear Materials

and Equipment Corp. , 543 F.2d 501 506 (3d Cir. 1976) ("Each case . . . must be anyzed

in terms of the parcular factual matr presente. "

). 

See also In re Lower Lae Erie Iron

Ore Antitrst Litigation , 998 F.2d 1144 , 1163-1170 (3d Cir. 1993) (lengthy factual analysis

to determe antitrst stading), cert. denied , 115 S. Ct. 921 (1994). Thus ths Court

antitrst jurisprudence hardly support dismissing an antitrst case on the simple ground that

the plaitiff is a taeover taget and taeover tagets face no antitrst injury. It instead

mandates analyzing antitrst injury in the parcula factual matr presente.

The distrct court predicted , perhaps correctly, that ths Court would "join the Anago

lie of cases. " (Op. 43.) But that would not suffce to justify the distrct court s decision.

Anago squarely held that a taeover taget's theatened loss of independence does not

constitute antitrst injury, for it "wi suffer a loss of independence whether or not its

taeover violates antitrst priciples. " 976 F.2d at 251. But loss of independence is the

only injury that the taeover taget in Anago claed. As the Fift Circuit pointe out

Although Anago presente evidence that the merger wi have anticompetitive effects , such

as higher prices and decrease competition , it did not show that either of these effects 

In the governent's amcus brief in Anago, we explaed that the Fif Circuit
statement establishes that " the injury does not ' flowD from that which makes defendats
acts unlwful.' Brunswick, 429 U.S. at 489 " and so the taeover taget's cla did "not
fit readily with the Brunswick/Cargil formulation of antitrst injury. Anago amcus
brief at 6-7. Q' note 4 supra



cause its injury. Ibid. The court did not anounce what its decision would be in a case

involving credible alegations of theatened injury from decrease competition.

In ths case, Walce aleged four tys of injury, "'loss of independent decision

makg authority, loss of trade secrets , loss of employees, and loss of customers. '" (Op.

38.) Without any exaation of the factu matr, or even a review of just how it was

according to Walce , that these injuries might be brought about by that which would make

the acquisition unlwfl , the distrct court concluded that these injuries "do not occur because

of the potential lessenig of competition; rather, they occur due to a change in corporate

control." ff at 43.) In support of ths analysis , the distrct court cite a single opinon of

a distrct court in Nort Carolia , which , in its antitrst aspects , had not been reviewed by

the court of appeals.

Whatever may be sad of loss of independence and loss of trade secrets, loss of

employees and loss of customers plaiy may be related to the anti competitive impact of a

merger. A merger that creates or enhances market power may lead to increased prices and

reduced output see , Joseph F. Brodley, "Antitrst Stading in Private Merger Cases:

Reconcilg Private Incentives and Public Enforcement Goals " 94 Mich. L. Rev. 1 , 84-

(1995); that, of course , is why the antitrst laws are concerned about mergers. It follows

that the anticompetitive aspect of a merger may well be the cause of the taget s loss of

6'he court observed that " once the taeover is complete , Anago and its shareholders
are liely to benefit from any increase prices or decrease competition that might
result. " 976 F.2d at 251. That appes to be a prediction made with modest but not
overwhelmg confidence , that the platif in that case would not be injured at al , rather
than a holding that any injury would not be antitrst injury.



employees and customers , for if the merger were pro-competitive , as some are , one would

not expect increased prices and reduce output.

Moreover, the taeover process , parcularly when hostie , may inct injury on the

taget, and that injury, depending on the facts and circumstaces , might be antitrst injury.

See Anago, 976 F.2d at 253-254 (parker, D. , specialy concurrg) (suggestig that

antitrst injury might result from conduct leading up to a merger , but that the Anago platiff

faied to present such a clai). Here , the distrct court recogni that the pendency of its

competitor s taeover bid injured Walce s business (Op. 26 n.21). Walce argued ths

injury as a basis for stading (Docket No. 71 , Memoradum of Defendant Walace Computer

Services , Inc. in Response to Plaitiffs ' Motion to Dismiss Walace s First Countercla at

25), and the extent of such injury might well depend on whether the would-be acquiror is a

competitor (so that the acquisition may be anticompetitive), as Walce suggeste (Docket

No. 174 , Defendant s Posthearig Memoradum at 23-24). The distrct court , however, did

not so much as refer to ths argument, or the recogni impact on Walce s business , in

the antitrst porton of its opinon.

The distrct court unsupport generaltion prevented it from considerig whether

in the factual context of ths case , Walace had aleged a credible theat of antitrst injury.

This Court should vacate and remand to alow the distrct court to make that determation.

THIS COURT SHOULD CORRCT THE DISTRCT COURT'S SEROUS
MISUNERSTANING OF MERGER ANALYSIS

The Court should also seiz the opportnity to instrct the distrct court concerng

the fundamentas of merger analysis. If on remand the distrct court determes that Walace



adequately aleged antitrst injury, it wi liely be required to address the merits of
Walace s cla , whether on a renewed motion for preliar injunction, on summar

judgment, or in a tr on the merits. It ha aleady addresse the merits in dicta intended

to " faciltate appellte review. " (Op. 44. Its anysis is lengthy, clea, and , in importt

respects , profoundly wrong. This Court s review of the stadad the distrct court applied

in evaluatig evidence addressing the merits would be plena. Evans v. Unite Arb

Shipping Co. S. , 4 F.3d 207 , 213 (3d Cir. 1993), cert. denied , 114 S. Ct. 1065 (1994).

The public interest in both judicial economy and spey justice would be well-served were

the Court to review the distrct court s analysis of the merits of Walce s antitrst clai

correct its errors now , and instrct it on the fundamentas of a proper analysis.

Faced with the factual conclusion , which it at least assumed to be tre , that Moore

acquisition of Walace would lead to significatly higher prices to a significat group of lage

customers , the distrct court neverteless concluded that it could not fid a liely substatial

lessenig of competition , because it concluded that Walace s evidence of market defition

market shares , and market concentrtion was inadequate or nonexistent. Despite the court

detailed , fact-based treatment of the evidence and its citation of proper authority, its

conclusion misses the point of merger analysis. It elevates the methodology conventionaly

used in merger analysis over the purpose for which that methodology is use , alowig form

to trumph over substace.

An acquisition is unlwfl if "the effect of the acquisition may be substatiy 

lessen competition , or to tend to create a monopoly. " 15 U. C. 18. Thus , the " lawflness



of an acquisition turns on the purchaser s potenti for creatig, enhcing, or faciltatig the

exercise of market power - the abilty of one or more fis to rase prices above competitive

levels for a significat period of tie. Unite States v. Archer-Danels-Midlad Co. , 866

2d 242 , 246 (8th Cir. 1988), cert. denied , 493 U.S. 809 (1989).7 The goal of merger

analysis is therefore to determe whether an acquisition wi create , enhce , or faciltate

the exercise of market power.

Market defition is a frequently necessa means to ths end. As ths Court has

explaied

, "

the purpose of market defition is to determe whether market power exists

Weiss v. York Hospita , 745 F.2d 786 , 826 (3d Cir. 1984), cert. denied , 470 U.S. 106

(1985), or, in the merger context, wi be create or enhance. Thus

, "

(t)he penultiate

question , towards which ths preliar inquir into market defition is directe , is whether

the defendant has market power: the abilty to raise prices above levels that would exist in

a perfectly competitive market. Consul. Ltd. v. Trasco Energy Co. , 805 F.2d 490, 495

(4th Cir. 1986), cert. denied , 481 U. S. 1050 (1987).

Market shares typicay playa centr role in the evaluation of an acquisition

potential to create or enhance market power. But they are a means to an end, not an end in

themselves , and they are not always a necessa meas. In a case brought under the

Sherman Act, ths Court observed that

As ths Court has explaed , maket power is "the abilty to rase prices above those
that would prevai in a competitive market. Unite States v. Brown University, 5 F .

658 , 668 (3d Cir. 1993), citie Jefferson Parsh Hospita Distrct No. 2 v. Hyde, 46
S. 2, 27 n.46 (1984) ("(Market power exists whenever prices ca be rase above

levels that would be charged in a competitive market. "



(m)arket shae, of course , is only one ty of evidence that may prove the
defendat has suffcient maket power to impose per se antitrst libilty.
Maket share is just a way of estiatig market power , which is the ultiate

consideration. When there are bettr ways to estiate maket power, the

court should use them. 

Alen-Mylad. Inc. v. Int'l Bus. Machies Corp. , 33 F.3d 194 209 (3d Cir.

), 

cert. denied

115 S. Ct. (1994), quotig Bal Memori Hosp.. Inc. v. Mutual Hosp. Ins.. Inc. , 784 F.

1325, 1336 (7th Cir. 1986).

Under the Sherman Act, where simar questions of market power arse in rule of

reason cases , the Supreme Court has made clear that no separate proof of market defition

and market power are necessa where other evidence suffces to establish the fiding of

ultiate concern: 
II Since the purpose of the inquires into market defition and market power

is to determe whether an argement has the potenti for genuine adverse effects on

competition

, '

proof of actual detrenta effects , such as a reduction of output ' ca obviate

the need for an inquir into market power, which is but a ' surrogate for detrenta

effects.''' FTC v. Indiana Federation of Dentists , 476 U.S. 447 , 46-61 (1986) (quotig 7

Phip A. Areeda Antitrst Law 429 (1986)). This Court is in accord. See Brown

University , 5 F.3d at 668 (suggestig that proof of market power is alowed only because

proving the existence of actual anti competitive effects, such as a price increase, is oftn

impossible) .

The rule should be no diferent under Section 7 of the Clayton Act. cause Section

7 by its terms deas with liely future effects of an acquisition ("may substatiy lessen "

rather than with current effects of chalenged conduct, it is oftn necessa to infer those



effects from strctural aspects of the market. Thus , litigants commonly sek to prove market

power though market defition and measurement of market shares. But where there is

proof by other meas that a merger wi liely result in signicatly higher prices to a

substati group of customers as a result of the elition of competition between the
merging fis , precisely what Section 7 is intended to prevent, a court properly reaches the

ultiate conclusion that the merger is liely substatiy to lessen competition.

On the distrct court s analysis , ths may well be such a case. There was evidence

to show that the chalenged merger would lead to a 7-8 % price increase for a substatial

number of lage contracts because Walce and Moore would no longer be competig for

these contracts , and the distrct court assumed that the merger in fact would have that result.

But a merger with such a result is certy a merger that would create or enhance market

power. And that is sufficient basis for fiding the merger unlwfl under Section 7.

We do not mean to suggest that an analysis based on market defition, market

shares , and market concentrtion and an analysis based predicte price increases should
lead to different results. A fiding that prices would increase to a substatial group of
customers implies that saes to that customer group constitutes a relevant market for
analyzing the merger. Phip Areea & Herbert Hovenkp, Antitrst Law , 518.

(Supp. 1992), defie a market as "any grouping of saes whose sellers, if unied by a
hypothetical cal or merger, could rase prices significatly above the competitive
level. II Several court of appes have adopte ths defition. Coasta Fuels of Puerto
Rico. Inc. v. Carbbean Petroleum COI:p. , No. 95-146, 1996 WL 98931 , *12 (1st Cir.
March 12 , 1996); Viral Maitenance. Inc. v. Prie Computer. Inc. , 957 F.2d 1318
1325 (6th Cir.

) ("

Viral I

), 

vacate on other grounds , 506 U. S. 910 (1992), on remand
11 F.3d 66 , 667 (6th Cir. 1993) (reinstatig al pertent aspects of holdings in Viral

D, cert. dismissed, 114 S. Ct. 2700 (1994); J.. Inc. v. International Telephone &
Telegraph Corp. , 867 F.2d 1531 , 1537 (8th Cir. 1989). That the distrct court here may
have reached different results base on two different methods of analysis rases questions
about the reliabilty of its analysis under the Brown Shoe indicia.

2.1



This Court should instrct the distrct court, for purposes of its proceings 

remand , that the lieliood of a signicat lessenig of competition may be established by

proof that the acquisition wi result in a significat increa in prices to a substati number

of customers.

CONCLUSION

The Court should vacate the judgment of the distrct court and remand for furter

proceings , pursuant to the Court s instrctions.

Respectflly submittd.
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