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TITLE 1: ORGANIZATION 

Directory of Key Personnel of the Department of Justice 


Department of Justice, REpublic 7-8200 

Telephone 



Office Incumbent Room Code extension 



Attorney General ....... .. John N. Mitchell ........... 5115 .... 187 2001 

Executive Assistant .... Sol Lindenbaum............ 5117 .... 187 2011 

Personal Secretary ..... Sue Morrison .............. 5115 .... 187 2001 



Deputy Attorney General.. Richard G. Kleindienst ...... 4111 .... 187 2101 

Associate Deputy 



Attorney General .... George H. Revercomb ....... 4208 .... 187 2105 

Associate Deputy 



Attorney General .... John Dean, III ............ 4115 .... 187 2141 

Associate Deputy 



Attorney General .... Donald E. Santarelli ........ 4208 .... 187 2146 

Special Assistant ....... R. Richards Rolapp ......... 4110 .... 187 2148 

Executive Assistant..... John T. Duffner ............ 4212 .... 187 2108 

Associate Deputy 



Attorney General .... Harlington Wood, Jr....... 4307 .... 187 2121 

Assistant to the Deputy 



Attorney General .... Philip H. Modlin ..........• 4307 .... 187 2121 

Director, U.S. Marshals 



Service ............. Wayne Colburn ............ FTB ... 187 2129 

Chief, Legislative and 



Legal Section. . ...... Herbert E. Hoffman ........ 4119 .... 187 2113 

Administrative Assistant.Florence P. Moss ........... 4216 .... 187 2119 



Solicitor 'General ......... Erwin N. Griswold ......... 5151 .... 187 2210 

Deputy Solicitor General. Daniel M. Friedman ........ 5609 .... 187 2209 

Deputy Solicitor General. Louis F. Claiborne ......... 5611 .... 187 2206 

Deputy Solicitor General. James Springer ............ 5613 .... 187 2202 



Administrative Division: 
Assistant Attorney 



General. ............. Leo M. Pellerzi. ........... 1111. ... 187 3101 

Special Assistant ...... Glen Pommerening......... 1111 .... 187 3103 

Deputy Assistant ....... John W. Adler ............. 1111 .... 187 3104 

Director of Personnel 



and Training ........ Kenneth J. Stallo .......... 1230.... 187 3221 

Director, Budget and 



Accounts ............ John J. Kaminski. .......... 1110 .... 187 3206 

Director, Office of Man


agement Support..... Mark D. Biallas .... , ....... 615 Pa. 

Chief, Management 



Analysis. • ....•...... Herman Levy...........•.• 615 Pa. 

Ave... 187 3267 



Chief, Administrative 

Services Office.....•.. Wm. H. O'Donoghue ........ 1313 .... 187 2971 



Chief, Records Adminis
tration Office....•..•.Harry Kulick .••.•••..•••.. 6345 ..•. 187 3128 
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TITLE 1: ORGANIZATION 
Telephone 


Office InCUl1tbent Room Code extension 


Chief, Legal Information 

Retrieval ........... Geo. Kondos ............... 1103 .... 187 3106 



Office of Internal Audit .. Harry Shepherd, Jr....... 1121 .... 187 3996 

Office of Judicial 



Examinations ....... Vincent T. McCarthy ...... 1115 .... 187 3111 

Librarian. . ............ Marvin P. Hogan .......... 5324 .... 187 3148 



A ntitrust Division: 1 


Assistant Attorney 

General. ............. Richard W. McLaren ....... 3109 .... 187 2401 



Deputy Assistant........ Walter B. Comegys ......... 3208 .... 187 2404 

Director of Operations... Baddia J. Rashid ........... 3214 .... 187 3543 



Deputy Director ..... Robt. B. Hummel ........... 3214 .... 187 3544 

Director, Policy Planning.Roland W. Donnem ......... 3115 .... 187 2410 

Executive Assistant .... John M. O'Donnell ......... 3112 .... 187 2421 

Special Assistants to 



Assistant Attorney Bruce B. Wilson ........... 3109 .... 187 2563 

General. ............. Arthur 1. Cantor ........... 3109 .... 187 2562 



Section Chiefs 
Appellate ............ Howard E. Shapiro ......... 3118 .... 187 2413 

Economic ............ Lewis Markus ............. STAR 



1031G .. 187 2467 

Evaluation ........... Donald Baker .............. 3115 .... 187 2411 

Foreign Commerce .... Wilbur L. Fugate .......... 3244 .... 187 2464 

General Litigation .... Gerald A. Connell .......... STAR 



3309 .. 187 2441 

Judgments and Judg


ment Enforcement... Wm. D. Kilgore, Jr........ 3311. ... 187 2494 

Public Counsel and 



Legislative......... Joseph J. Saunders ........ STAR 

3117 .. 187 2515 



Special Litigation ..... Lewis Bernstein ............ 3222 .... 187 2425 

Special Trial ......... Chas. L. Wittinghill ........ STAR 



9120 .. 187 2471 

Trial ................ Charles D. Mahaffie ........ 3230 .... 187 2475 



Bureau of Narcotics and 

Dangerous Drugs' John E. Ingersoll ........... 615 N.W. Fed. 



Bldg.... 128 7337 

Civil Division: 



Assistant Attorney 

General. ............. Wm. D. Ruckelshaus ........ 3143 .... 187 3301 



Deputy Assistant ....... Carl Eardley............... 3607 .... 187 3309 

Deputy Assistant ....... Irving Jaffe................ 3607 .... 187 3310 

Executive Assistant ..... Grey Lewis ................ 3607 .... 187 3303 

Section Chiefs 


Administrative ....... Virginia D. Corum ......... 3614 .... 187 3434 

Admiralty and 



Shipping .......... Lawrence F. Ledebur ....... 3131. .... 187 3376 



1 The directory of the Antitrust Division field offices is set out in Title 7. 

2 1405 I Street, N.W. 
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TITLE 1: ORGANIZATION 
Telephone 


Office Incumbent Room Code "",tension 
Civil Division-Con. 


Appellate ............ Morton Hollander .......... 3706 .... 187 3355 
Court of Claims ...... Thomas J. Lydon ........... 3646 .... 187 3351 
Customs ............. Andrew P. Vance .......... 201 Varick St., 


. New York 
Frauds .............. Louis S. Paige ........•.... FTB 


314... 187 3501 
General Claims ...... Russell Chapin ............. 3627.... 187 3344 
General Litigation .... Harland Leathers........... 3617 .... 187 3312 
Patent .............. T. Hayward Brown ......... FTB 


224 ... 187 3327 
Torts ............... John G. Laughlin, Jr....... 3742 .... 187 3313 


Judgment and Collection 
Unit ................ Enoch E. Ellison .......... FTB 


626 .... 187 3587' 
Foreign Litigation 


Unit •.............•. Bruno Ristau .............. 3613 .... 187 3308 


Civil Rights Division: 
Room Branch 


Assistant Attorney 
General ............. J erris Leonard. . . . . . . . . . . .. 1145 2151 


Deputy Assistant 
Attorney General. .... David L. Norman .......... 1145 3855 


Deputy Assistant 
Attorney General ..... Frank M. Dunbaugh. . . . . . .. 1141 3845 


Deputy Assistant 
Attorney GeneraL .... James P. Turner ........... 1137 3828 


Executive Assistant .... Gerald P. Choppin ........• 1131 2161 


Section Chiefs and 
Assistant Section Chiefs 
Legislation & 


Special Projects ...... David B. Marblestone ...... 1612 3892 
Planning & 


Special Appeals ...... David D. Gregory .......... 1142 2195 

Title VI ............... Thomas R. Ewald. . . . . . . . .. 1138 2197 

Criminal Section ....... K. William O'Connor ....... *702-A 129-3166 



Robert A. Murphy......... *702-A 129-3087 

Education Section ...... Brian K. Landsberg ........ *1305 2191 



Hugh W. Fleischer ........ *1305 2191 

Edward S. Christenbury .... *1314 2178 


Employment Section .... David L. Rose ............. 1340 3831 
Robert T. Moore .......... 1344 3834 


Housing Section ........ Frank E. Schwelb .......... *710 129-3401 
Alexander C. Ross .......•. *708-A 129-3456 


Voting & Public 
Accommoda'tions ..... Gerald W. Jones ........... 1621 2167 


Walter Gorman ............ 1617 3835 


• INDIANA BUILDING 
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TITLE 1: ORGANIZATION 
Telephon .. 


Office Incumbent Room Code extension 
Criminal Division: 


Assistant Attorney 
General ., ............ Will R. Wilson ...........•. 2107 .... 187 2601 



Deputy Assistant ....... Henry Petersen ............ 2107 .... 187 2621 

Deputy Assistant ....... Harold P. Shapiro.........• 2113 .... 187 2636 

Executive Assistant .... James W. Muskett .......... 2213 .... 187 2641 

Section and Deputy 

Chiefs 



Administrative 

Regulations ........ John L. Murphy ........... STAR 



2113 .. 187 2676 

Appellate ............ Beatrice Rosenberg ......... 2214 .... 187 2661 



Deputy Chief ....... Theodore G. Gillinsky...•... 2218 .... 187 2657 

Fraud ............... John Keeney .............. IE 1221.187 2648 



Deputy Chief ....... Thomas J. McTierman ..... IE 1221.187 2626 

Legislation and Special 


Projects ......... Harold D. Koffksy .......... 2229 .... 187 2613 

Deputy Chief ....... Ronald L. Gainer ........... 2229 .... 187 2613 



General Crimes ...... Carl W. Belcher ............ 2115 .... 187 2624 

Deputy Chief ....... Alfred Hantman............ 2123 .... 187 2606 



Narcotics and Danger
ous Drugs ........ W m. E. Ryan .............. IE 330 .. 187 3971 



Deputy Chief ....... Philip Wilens .............. IE 330 .. 187 3975 

Government OperationsWm. Sessions .............. 6400 .... 187 2313 



Chief ............. Robt. Rosthal .............. 6400 .... 187 2313 

Organized Crime and 


Racketeering..... Wm. Lynch ................ 2521. ... 187 3515 

Deputy Chief ......• Thomas A. Kennelly ........ 2521 .... 187 3516 

Deputy Chief. ...... Edward T. Joyce ........... 2513 .... 187 3514 



Management Labor 
Acting Chief. ...... Charles Ruff ..........••.•. 2724 .... 187 3761 


Federal B1lreau of 
Investigation: 


Director ............... J. Edgar Hoover ........... 5633 .... 175 444 

Associate Director ...... Clyde A. Tolson ..........•. 5744 .... 175 666 



Immigration and Natural
ization Service: 


Commissioner .......... Raymond F. Farrell ........ 7553 •••• 155 201 
Executive Assistant .... James L. Hennessy .....•... 7573 •••• 155 407 


Immigration Appeals, 
Board of: 


Chairman .............. Maurice A. Roberts .•• HO 320.187 3063 

Internal Security Division: 


Assistant Attorney 
General. ............. J. Walter Yeagley ......... FTB530187 2301 


Deputy Assistant .....•. John F. Doherty .....•.•..• FTB 542187 2337 
Executive Assistant •... Kevin T. Maroney •..••.... FTB 546 187 2333 


3 119 D Street, NE. 
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TITLE 1: ORGANIZATION 

Telephone 


Office Incumbent Room Code extension 


Staff Assistants ........	John H. Davitt ............ FTB 542 187 2307 

Oran H. Waterman ........ FTB 518 187 2305 



Section Chiefs 
Administrative ....... Robt. J. Stubbs ........... FTB 302 187 2383 

Appeals and Research ..Robt. L. Keuch ............ FTB 546187 2380 

Registration ......... James L. Weldon .......... FTB 414187 2328 

Criminal ............. John H. Davitt ............ FTB 518187 2305 

Civil ................ F. X. Worthington ........ F TB 420 187 2361 

Security Officer ....... Clifford J. Nelson ......... FTB 600187 2341 



Land and Natural 
Resources Division: 


Assistant Attorney 

General .............. Shiro Kashiwa ............. 2143 .... 187 2701 



Deputy Assistant ....... Walter Kiechel, Jr......... 2143 .... 187 2718 

Section Chiefs 


Administrative ....... Henry D. Rogers ........... 2610 .... 187 2721 

Appellate ............ S. Billingsley Hill .......... 2339 .... 187 2748 



Land and Natural 
Resources Division-Con. 


Appraisal ............ Robt. H. Alsover ........... 2350 .... 187 2716 

General Litigation .... David R. Warner ........... 2133 .... 187 2705 

Indian Claims ........ Ralph A. Barney .......... ST 8118.187 2782 

Land Acquisition ..... Harold S. Harrison ......... 2623 .... 187 2793 

Marine Resources ..... Geo. S. Swarth............ 2345 .... 187 2750 



Office of Legal Counsel: 
Assistant Attorney 


General .............. Wm. H. Rehnquist ......... 5131. ... 187 2041 

Deputy Assistant ....... Thomas E. Kauper ......... 5131 .... 187 2051 

Deputy Assistant ....... Leon Ulman................ 5134.... 187 2045 



Pardon Attorney . ........ Lawrence Traylor (Acting). H0329 .. 187 2894 



Parole, Board of: 
Chairman ............. George Reed .............. H0354-A.187 2871 



Prisons, Bureau of: 
Director ............... Norman A. Carlson. . . . . . .. HO 554 .187 2226 

Deputy Director ........ Herman G. Moeller ........ HO 558 .187 2268 

Executive Assistant .... Gary Mote ................. HO 554.187 2228 



Public Information, 
Office of: 


Director ............... JohnW.Hushen ........... 5116 .... 187 2007 

Assistants to the 



Director. . ........... William King .............. 5116 .... 187 2008 

John Wilson ............... 5116 .... 187 2007 



Tax Division: 
Assistant Attorney 



General .............. Johnnie Walters............ 4143 .... 187 2901 
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TITLE 1: ORGANIZATION 
Telephone 


Office Incumbent Room Code extension 


Tax Di1,ision-Con. 


Deputy Assistant ....... Richard M. Roberts......... 4143 .... 187 2915 

Attomeys General.. ... Fred B. Ugast ............. 4143 .... 187 2967 



Executive Assistant .... C. Guy Tadlock ............ 4140 .... 187 2922 

Deputy for Refund 



Litigation............ Abbott M. Sellers .......... STAR 

5128 .. 187 2906 



Special Assistant for 

Civil Trials ........... Arthur L. Biggins ......... STAR 



5121 .. 187 2909 

Section Chiefs 


Appellate ............ Lee A. Jackson ............. 4326 .... 187 2950 

Associate Chief .... Meyer Rothwacks .......... 4326 .... 187 2951 

Assistant Chief ..... Joseph M. Howard ......... 4417 .... 187 2913 



Court of Claims ....... Philip R. Miller ............ STAR 

5309 .. 187 3041 



Assistant Chief ..... Joseph Kovner ............ STAR 

5309 .. 187 3043 



Assistant Chief ....• Theodore D. Peyser ........ STAR 

5317 .. 187 3526 



Criminal ............. Fred G. Folsom ............ 4609 .... 187 2973 



Assistant Chief ..... Lawrence K. Bailey ........ 4615 .... 187 2983 



Assistant Chief ..... Donald A. Hansen .......... 4615 .... 187 2986 



General Litigation.....•rohn J. McCarthy......... 3525 .... 187 3021 



Assistant Chief ..... John Penn ................ 3521. ... 187 2979 



Assistant Chief ..... George F. Lynch ........... 3531 .... 187 3647 



Refund Trial No.1 .... David A. Wilson, Jr........ STAR 

4309 .. 187 3561 



Assistant Chief ..... John Murray .........•... STAR 

4309 .. 187 3563 



Refund Trial No.2 .... Myron C. Baum ........... STAR 

5011 .. 187 2942 



Assistant Chief ..... Stanley F. Krysa .......... STAR 

5011 .. 187 2941 



Refund Trial No.3 .... Jerome Fink .............. STAR 

4122 .. 187 2961 



Assistant Chief ..... Harold S. Larsen ........•. STAR 

4122 .. 187 2963 



Review ............•• Harold C. Wilkenfeld .•... STAR 

6313 .. 187 3661 



Assistant Chief ..... James D. O'Brien .......... STAR 

6311. .187 2982 



Assistant Chief ..... Mildred Seidman .......... STAR 

6319 .. 187 2873 



Litigation Control Unit.... Philip I. Brennan .......... 412.5 .... 187 2996 



Administrative Assistant... Ruth S. Chanda ............ 4140 .... 187 2922 
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TITLE 1: ORGANIZATION 


U.S. Attorneys 


District Name Headquarters1 


Alabama, northern ........ Wayman G. Sherrer .... Birmingham 35202. 

Alabama, middle .......... Ira De Ment ........... Montgomery 36101. 

Alabama, southern ........ Charles White-Spunner. Mobile 36602. 

Alaska .................. Douglas Baily.......... Anchorage 99501. 

Arizona .....,............ Richard K. Burke...... Phoenix 85025. 

Arkansas, eastern ......... W. H. Dillahunty...... Little Rock 72203. 

Arkansas, western ........ Bethel Larey........... Fort Smith 72901. 

California, northern ....... James L. Browning, Jr.. San Francisco 94102. 

California, eastern ........ D. Dwayne Keyes ...... Sacramento 95814. 

California, central ........ Robt. L. Meyer ........ Los Angeles 90012. 

California, southern ....... Harry D. Steward ...... San Diego 92101. 

Canal Zone .......•....... Rowland K. Hazard .... P.O. Box 716, 



Balboa. 

Colorado ................. James L. Treece ....... Denver 80201. 

Connecticut .............. Stewart H. Jones ....... New Haven 06508. 

Delaware ................ F. L. Peter Stone ....... Wilmington 19801. 

District of Columbia ...... Thomas A. Flannery ... Washington, D.C. 20001. 

Florida, northern ......... William H. Stafford, Jr.. Pensacola 32502. 

Florida, middle ........... John L. Briggs ........ Jacksonville 32201. 

Florida, southern ......... Robt. W. Rust .......... Miami 33132. 

Georgia, northern ......... John W. Stokes, Jr..... Atlanta 30301. 

Georgia, middle ........... Wm. J. Schloth ........ Macon 31202. 

Georgia, southern ......... R. Jackson B. Smith, Jr.. Box 1703, Augusta 30903. 

Guam ................... Duane K. Craske ....... Box Z, Agana 96910. 

Hawaii .......•.......... Robert K. Fukuda ..... Honolulu 96809. 

Idaho ................... Sherman F. Furey, Jr.. Boise 83702. 

Illinois, northern.......... James R. Thompson" .... Chicago 60604. 

Illinois, eastern ........... Henry A. Schwarz ..... East St. Louis 62202. 

Illinois, southern .......... Frank J. Violanti2 ••••• Springfield 62705. 

Indiana, northern .....•... Wm. C. Lee ............ Fort Wayne 46801. 

Indiana, southern ......... Stanley B. Miller ....... Indianapolis 46204. 

Iowa, northern............ Evan L. Hultman ...... Sioux City 51102. 

Iowa, southern............ Allen Donielson ........ Des Moines 50300. 

Kansas .................. Robert J. Roth ......... Wichita 67202. 

Kentucky, eastern......... Eugene E. Siler, Sr.... Lexington 40501. 

Kentucky, western ......•. John L. Smith' ........ Louisville 40202. 

Louisiana, eastern ........ Gerald J. Gallinghouse .. New Orleans 70130. 

Louisiana, western .....•.. Donald E. Walter ...... Shreveport 71102. 

Maine ................... Peter Mills............. Portland 04112. 

Maryland ................ George Beall ........... Baltimore 21202. 

Massachusetts ............ Herbert F. Travers, Jr.. Boston 02109. 

Michigan, eastern .•.....•. James H. Brickley ..... Detroit 48226. 

Michigan, western ....•.... John P. Milanowski. ... Grand Rapids 49502. 

Minnesota ....•........•. Robert G. Renner ...... Minneapolis 55401. 



1 Note.-U.S. Attorneys are located in U.S. Post Office Buildings unless otherwise indicated. 


2 Court appointment. 
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TITLE 1: ORGANIZATION 
District Name Headquarter.'J1 


Mississippi, northern ...... H. M. Ray ............. Oxford 38655. 

Mississippi, southern ..... Robt. E. Hauberg ...... Jackson 3!l20G. 

Missouri, eastern.......... Daniel Bartlett, Jr..... St. Louis 6310l. 

Missouri, western ......... Bert C. Hurn .......... Kansas City 64106. 

Montana................. Otis L. Packwood ...... Billings 59101. 

Nebraska ................ Richard A. Dier ....... Omaha 68101. 

Nevada .. " ............. Bart M. Schouweiler .... Las Vegas 89101. 

New Hampshire........... David A. Brock ........ Concord 03301. 

New Jersey............... Fred B. Lacey ......... Newark 07102. 

New Mexico .............. Victor R. Ortega ....... Albuquerque 87103. 

New York, northern ....... James M. Sullivan, Jr... Syracuse 13201. 

New York, southern ....... Whitney N. Seymour, Jr.New York 10007. 

New York, eastern ........ Edward R. N caher ..... Brooklyn 11201. 

New York, western ....... Kenneth Schroeder, Jr.. Buffalo 14202. 

North Carolina, eastern ... Warren H. Coolidge .... Raleigh 27602. 

North Carolina, middle .... William L. Osteen ...... Greensboro 27401. 

North Carolina, western ... Keith S. Snyder ........ Asheville 28802. 

North Dakota............. Harold O. Bullis ....... Fargo 58102. 

Ohio, northern ............ Robt. B. Krupansky .... Cleveland 44114. 

Ohio, southern ............ Wm. Milligan .......... Columbus 43216. 

Oklahoma, northern ....... Nathan G. Graham ..... Tulsa 74103. 

Oklahoma, eastern ........ Richard A. Pyle ....... Muskogee 74402. 

Oklahoma, western ........ Wm. R. Burkett. ....... Oklahoma City 73102. 

Oregon .................. Sidney I. Lezak ........ Portland 97207. 

Pennsylvania, eastern ..... Louis C. Bechtle ....... Philadelphia 19107. 

Pennsylvania, middle ...... S. John Cottone ........ Scranton 18501. 

Pennsylvania, western..... Richard L. Thornburgh. Pittsburgh 15219. 

Puerto Rico .............. BIas C. Herrero ........ San Juan 00904. 

Rhode Island ............. Lincoln C. Almond ..... Providence 02901. 

South Carolina........... ·. Joseph O. Rogers....... Columbia 29201. 

South Dakota............. Wm. F. Clayton ........ Sioux Falls 57102. 

Tennessee, eastern......... John L. Bowers, Jr..... Knoxville 37901. 

Tennessee, middle ......... Charles H. Anderson ... Nashville 37203. 

Tennessee, western ........ Thomas F. Turley, Jr... Memphis 38101. 

Texas, northern........... Eldon B. Mahon ........ Fort Worth 76102. 

Texas, southern........... Anthony J. P. Farris ... Houston 77061. 

Texas, eastern ............ Roby Hadden .......... Tyler 75701. 

Texas, western............ Seagal V. Wheatley .... San Antonio 78206. 

Utah ..........•......... C. Nelson Day......... Salt Lake City 84101. 

Vermont ...•............. George W. F. Cook ..... Rutland 05701. 

Virgin Islands ............ Rob.3rt M. Carney...... St. Thomas 00801. 

Virginia, eastern.......... Erial! P. Gettings ...... Alexandria 22314. 

Virginia, western ......... Leigh B. Hanes, Jr..... Roanoke 24008. 

Washington, eastern ....... Dean C. Smith ......... Spokane 99210. 
Washington, western ...... Stan Pitkin ........... Seattle 98104. 
West Virginia, northern ... Paul C. Camilletti. .... Wheeling 26003. 
West Virginia, southern ... W. Warren Upton2 ••••• Charleston 25301. 
Wisconsin, eastern ....•... David J. Cannon ....... Milwaukee 53202. 
Wisconsin, western ........ John O. Olson .......... Madison 53701. 
Wyoming .....•..•....... Richard V. Thomas ..... Cheyenne 82001. 


• Ct. appt. 
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DEPARTMENTAL ORGANIZATION 


The Department of Justice consists of the following office&, 
divisions, bureaus, and boards: 


Offices 
The Office of the Attorney The Office of the Solicitor 


General General 
The Office of the Deputy The Office of Legal Counsel 


Attorney General The Office of the Pardon 
Attorney 


Divisions 
Administrative Internal Security 
Antitrust Land and Natural 
Civil Resources 
Civil Rights Tax 
Criminal 


Bureaus 
Federal Bureau of Bureau of Narcotics and 


Investigation Dangerous Drugs 
Bureau of Prisons Law Enforcement Assist
Immigration and ance Administration 


Naturalization Service 


Boards 
Board of Immigration Parole Board 


Appeals 
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DEPARTMENTAL FUNCTIONS 
The Office of the Attorney General 


The Attorney General supervises all matters relating to: 
(1) Direction and control of the Department of Justice. 
(2) Opinions to the President and heads of departments. 
(3) Other duties required by statute. 


The Executive Assistant to the Attorney General and the Di
rector of Public Information are attached to and report directly 
to the Attorney General. 


The Office of the Deputy Attorney General 


The Deputy Attorney General is charged with: 
(1) Assisting the Attorney General in the overall supervision 


and administrative management of the Department. 
(2) Assisting the Attorney General in the formulation of de


partmental policies and programs and in the development of 
improved ways and means of effectuating such departmental 
policies and programs. The Deputy Attorney General keeps cur
rently informed concerning the operations of the Department and 
brings to the consideration of the Attorney General those problems 
and situations requiring his person~l direction and action. 


(3) Supervising, under the direction of the Attorney General, 
the formulation and execution of personnel policies, and the per
formance of appointment, promotion, and other personnel man
agement activities. 


(4) Exercising, through the Executive Office for U.S. Attorneys 
and the U.S. Marshals Service, general executive assistance to and 
supervision of U.S. Attorneys' and Marshals' offices; coordinating 
and directing their relationships with other departmental units, 
including other U.S. Attorneys' and Marshals' offices. 


(5) Preparing recommendations for Presidential appointments 
affecting the administration of justice, including those for judges 
of the Federal courts, U.S. Attorneys, and U.S. Marshals. 


(6) Maintaining liaison between the Department and the Con
gress. The Deputy Attorney General supervises and directs the 
Department's activities relating to legislation, including the prep
aration and review of new legislation to be recommended by the 
Attorney General, preparation of the Department's comments on 
pending legislation at the request of committees of Congress, the 
Bureau of the Budget and other executive agencies; furnishing 
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advice to the Executive Office of the President on the matter of 
approval of enrolled bills, and the review of the proposed testi
mony of Department witnesses at congressional hearings. 


(7) Exercising administrative supervision over the Board of 
Immigration Appeals. 


The Office of the Solicitor General 


The Solicitor General has supervision of: 
(1) Supreme Court cases, including their appeals, petitions for 


and oppositions to certiorari, briefs, and assignment of arguments 
on the merits. 


(2) Authorization of appeals to appellate courts, including 
Court of Customs and Patent Appeals. 


(3) Authorization of intervention in cases involving constitu
tionality of acts of Congress. 


The Office of Legal Counsel 


The Assistant Attorney General in charge of the Office of Legal 
Counsel is responsible for: 


(1) Preparing the formal opinions of the Attorney General, 
rendering informal opinions and legal advice to the various gov
ernmental agencies, and assisting the Attorney General in the 
performance of his functions as legal adviser to the President 
and as a member of and legal adviser to the Cabinet. 


(2) Preparing or making necessary revisions of Executive 
orders and proclamations and advising the President with respect 
to their form and legality. 


(3) Handling special assignments from the Attorney General. 
(4) Coordinating the work of the Department in connection 


with U.S. participation in the United Nations and related inter
national organizations. 


(5) Approving proposed orders of the Attorney General, and 
orders which require the approval of the Attorney General, as to 
form and legality and as to consistency and conformity with exist
ing orders and memorandums. 


(7) Rendering opinions to the Attorney General and to the 
heads of the various organizational units of the Department on 
questions of law arising in the administration of the Department. 


(7) Providing guidance and assistance to personnel of the 
Department of Justice in matters relating to ethical conduct, 
particularly matters subject to the provisions of the conflict of 
interest laws. 
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Office of the Pardon Attorney 


The Pardon Attorney, under the direction of the Attorney Gen
eral, has charge of applications for pardon and other forms of 
executive clemency. 


Receipt of pardon applications should be acknowledged, and 
correspondence of the Department concerning it should be an
swered promptly. 


Reports must be submitted with all promptness consistent with 
other official duties. In case of necessary unusual delay, the De
partment should be advised of the reasons therefor and as to 
when the report may be expected. 


A report must be made upon the facts, stating specifically: 
(a) What the applicant did that constituted the offense of which 


he was convicted, the extent of his wrongdoing and the circum
stances connected therewith-so far as known. 


(b) A reply to such statements of the petitioner as need reply, 
particularly to claims of innocence or of injustice or of unfairness 
of trial. 


(c) In cases of violation of the national banking law, bank
ruptcy, embezzlement of postal funds, use of mails to defraud, 
or dishonesty of any kind, as accurate a statement as possible of 
the amount of money involved or the loss sustained, should be 
given. 


(d) The names, sentences, time, and place of confinement of all 
codefendants and confederates convicted should be stated. If there 
were none, a statement to this effect should be made. 


The applicant's prior criminal record and general reputation, 
so far as known, should be stated. 


A definite recommendation for or against clemency should be 
submitted, the facts of the case being borne in mind, so far as 
known, including those subsequently developed, and the extenu
ating circumstances, if any. In submitting recommendations U.S. 
Attorneys are expected to express their individual views, irrespec
tive of the view of any other official of the Government. When 
commutation is recommended, a definite statement should be made 
as to the extent to which the sentence should be commuted, whether 
fines, costs, or penalties have been imposed and paid, and, if not, 
whether the recommendation includes remission or reduction 
thereof. 


If a U.S. Attorney did not himself try the case, he should sub
mit such a statement of the facts as he is able to make and his 
own recommendation, and also obtain the statement and recom
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mendation of his predecessor, if the latter tried the case, or of 
any Assistant U.S. Attorney or special attorney for the Govern
ment who had charge of or took part in the trial. 


If remission of fines, costs, or penalties is asked, a report on 
applicant's ability to pay should be made, a report by the appro
priate agency being requested, if need be. If remission is recom
mended, the extent should be stated. In all cases it must be stated 
whether the applicant was ordered to star,d committed for non
payment. 


No allowance for time spent in jail before sentence should be 
recommended, except in extraordinary circumstances. 


The President has nothing to do with the granting of paroles. 
He can, however, grant commutations upon conditions somewhat 
similar to parole. The two are, however, materially different in 
essential respects. Conditional commutation is a form of clem
ency used sparingly and is extended to prisoners who are not 
entitled to complete discharge, but whose release under restraint 
appears to be warranted. In a proper case it is competent to rec
ommend a commutation either to expire at once, or to a specified 
term, upon conditions similar to parole. 


U.S. Attorneys are expected, in every instance, to transmit with 
their reports the statement and recommendation of the trial judge, 
if obtainable, and if not obtainable, to state so, setting forth the 
reasons therefor. If a judge is temporarily out of his district and 
cannot be reached, his address should be stated and the probable 
date of his return. 


The docket entries form which accompanies every application 
for executive clemency must be filled out. This should be done 
with absolute accuracy, the offense of which the applicant was 
convicted being stated specifically and clearly, and the statute 
under which conviction was had, stated. It is not sufficient merely 
to cite the statute violated or to describe the offense generally, as 
"Conspiracy," "Violation of the National Prohibition Act," etc. 
The offense must in every instance be stated in plain language 
and in sufficient detail to indicate clearly the nature and character 
of the crime committed. 


It is permissible, if the exigencies of a case require it, for a U.S. 
Attorney to submit his report and recommendation, together with 
the other reports he is required to secure, in advance of and with
out a definite request from the Attorney General; but in every 
such instance the docket entries referred to in the preceding para
graph must be enclosed, and there must be a full report upon the 
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facts as required above. Clemency for a prisoner on parole should 
not be recommended without specific instructions. 


The petition and accompanying papers, including the docket 
entries form, should be returned without fail and in every instance 
the judge's recommendation should be transmitted or its absence 
explained. 


In cases involving pardon after completion of sentence, the 
Pardon Attorney will request the Director of the FBI to institute 
a thorough investigation of the record and the conduct of the 
applicant. When the closing report of the investigation has been 
received by the Pardon Attorney he will subject it to preliminary 
review and if and when appropriate will refer the petition, related 
papers and a copy of the FBI report to the U.S. Attorney for his 
consideration, recommendation, a brief statement of the petition
er's offense, and such other data as may be pertinent. The require
ments as to procuring the recommendation of the trial judge, 
and other officials, should be observed as in other cases. The U.S. 
Attorney should submit docket entries for all Federal offenses 
committed by the arplicant in his district. 


Administrative Division 


The following described matters are under the supervision of 
the Assistant Attorney General for Administration: 


(1) Budget, fiscal, and accounting programs including formula
tion, presentation, and execution of the Department's budget; the 
allotment of available Department funds; establishment of mini
mum accounting standards for appropriated funds; control of 
obligations and expenditures; and auditing Department appropri
ation accounts and accounting methods and procedures. 


(2) Collection and compilation of statistics including the analy
sis of financial and workload data reflecting the Department's 
operations. 


(3) Personnel administration including position classification 
and pay administration with authority to classify positions re
gardless of grade, series, or pay plan; employment, assignment, 
and separation of employees with authority to take final action 
except actions pertaining to grade GS-14 and above, and attorney 
positions; performance evaluation; grievances; incentive awards; 
personnel records and procedures; training and employee devel
opment; and employee management relations. Authority is re
served in the Administrative Assistant Attorney General to post
audit personnel actions or programs and to inspect Department 
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personnel operations including the Immigration and Naturaliza
tion Service, Federal Bureau of Investigation, Bureau of Prisons, 
and Federal Prison Industries, Incorporated. 


(4) Real and personal property management as prescribed in 
P.L. 81-152, including procurement, storage, and issuance of 
supplies and equipment; property accountability; inventory con
trol; utilization, sale, and disposal of excess real and personal 
property; and utilization of space and ger.eral office furnishing 
and arrangement. 


(5) Development and direction of the management improve
ment program at the seat of Government and field offices including 
analysis of management problems involving organization, meth
ods, procedures, and communications; administration of Depart
ment forms, reports, and directives programs; and advising and 
assisting in the achievement of efficient use of manpower. 


(6) Administration of the records program including records 
management surveys, retirement and disposition of records, rout
ing and controlling correspondence, and custody of legal, admin
istrative, and national defense files. 


(7) Legal and legislative matters pertaining to Department 
administrative operations including examination of contracts and 
submission to the Comptroller General of matters requiring his 
decision. 


(8) Examination of the official acts, records, and accounts of 
U.S. Attorneys and Marshals and U.S. court offices. 


(9) Administration of Department libraries. 
(10) Settlement of administrative claims under the Federal 


Tort Claims Act including considering, adjusting, determining, 
and settling claims involving the Department under Part 2 of 
that Act; and certifying such claims and payment from appro
priations to be made available. 


(11) Determination of the amount of bonds required of U.S. 
Marshals under 28 U.S.C. 544. 


(12) Designation of certifying officers except for the Federal 
Bureau of Investigation, Bureau of Prisons, Federal Prison In
dustries, Incorporated, and the Immigration and Naturalization 
Service. 


(13) Authorization of publication of advertisements, notices, 
or proposals under Revised Statutes, Section 3828 (44 U.S.C. 324). 


A more detailed description of matters under the supervision 
of the Administrative Assistant Attorney General is given in 
Attorney General's Order 175-59, as amended. 
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Civil Division 


(a) General functions.-Subject to the general supervision and 
direction of the Attorney General, the following-described mat
ters are assigned to, and shall be conducted, handled, or super
vised by, the Assistant Attorney General in charge of the Civil 
Division who is also the Director of the Office of Alien Property 
(which is part of the Civil Division) : 


(1) Admiralty and shipping cases-civil and admiralty liti
gation in any court by or against the United States, its officers, 
and agents, which involves ships or shipping (except suits to 
enjoin final orders of the Federal Maritime Board under the Ship
ping Act of 1916 and under the Intercoastal Shipping Act assigned 
to the Antitrust Division), defense of regulatory orders of the 
Maritime Administration affecting navigable waters or shipping 
thereon (except cases specifically assigned to the Lands Division) , 
workmen's compensation, and litigation and waiver of claims 
under reciprocal-aid maritime agreements with foreign govern
ments. 


(2) Court of Claims cases-defense of all suits against the 
United States in the Court of Claims, except cases specifically 
assigned to the Lands Division and to the Tax Division. 


(3) Customs cases-all litigation incident to the reappraisement 
and classification of imported goods, including the defense of all 
suits in the Customs Courts and presentation of customs appeals 
in the Court of Customs and Patent Appeals. 


(4) Fraud cases-civil claims arising from fraud on the Gov· 
ernment (other than land and tax frauds), including alleged 
claims under the False Claims Act, the Surplus Property Act, 
the Anti-Kickback Act, the Contract Settlement Act, and common 
law fraud. 


(5) Litigation and administrative actions relative to the renun
ciation of United States nationality by persons of Japanese an
cestry. 


(6) Patent and allied cases~patent, copyright, and trademark 
litigation before U.S. courts and the Patent Office, including patent 
infringement suits in the Court of Claims, interference proceed
ings, defense of the Register of Copyrights in his administrative 
acts, and civil patent-fraud cases; and participation in the admin· 
istration of the Patent Interchange Agreement. 


(7) Tort Cases-Defense of torts suits against the United States 
arising under the Federal Tort Claims Act and special acts of 
Congress, and similar litigation against cost-plus Government 
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contractors and Federal employees \vhose official conduct is in
volved (except actions against Government contractors and Fed
eral employees \yho are assigned to the Lands Division); and 
prosecution of tort claims in favor of the United States. 


(8) Veterans' affairs cases-all civil litigation involving the 
rights and liabilities of veterans and their dependents and bene
fi.ciaries not otherwise assigned, including suits relating to war 
risk, U.S. Government life, and national service life insurance, 
reemployment rights in private industry, the education and loan 
guaranty programs of the Veterans Administration, the escheat 
and vesting of funds under special statutes and the recovery of 
sums improperly Imid to servicemen and veterans and their allot
tees, dependents, and beneficiaries. 


(9) General civil matters-litigation by and against the United 
States, its agencies, and officers in all courts and administrative 
tribunals to enforce Government rights, functions, and monetary 
claims (except fines and bail-bond forfeitures assigned to the 
Criminal Division), and to defend challenged actions of Govern
ment agencies and ofilcers, not otherwise assigned, including, but 
not limited to, civil penalties and forfeitures, actions in the Tax 
Court under the Renegotiation Act, claims against private persons 
or organizations for which the Government is, or may ultimately 
be, liable, actions affecting property on which the United States 
has liens under Section 2410 of Title 28 of the United States Code, 
reparations suits brought by the United States as a shipper under 
the Interstate Commerce Act; civil actions by the United States 
for penalties for violations of car service orders (49 U.S.C. 1 (15) 
and 1 (17) (a) ) ; actions restraining violations of part II of the 
Interstate Commerce Act (49 U.S.C. 322 (h) ) ; civil actions under 
part I of the Interstate Commerce Act (49 U.S.C. 6(10) and 
16(9») ; injunctions against violations of Interstate Commerce 
Commission orders (49 U.S.C. 16 (12) ) ; mandamus to compel the 
furnishing of information to the Interstate Commerce Commis
sion (49 U.S.C. 19a(1) and 20(9)); recovery of rebates under 
the Elkins Act (49 U.S.C. 41(3)); compelling the appearance 
of witnesses before the Interstate Commerce Commission and 
enforcement of subpoenas and punishment for contempt (49 
U.S.C. 12 (3) ) ; suits to enjoin final orders of the Secretary of 
Agriculture under the Perishable Agricultural Commodities Act 
(7 U.S.C. 499g), and the Packers and Stockyards Act (7 U.S.C. 
217) ; suits to set aside orders of State regulatory agencies (49 
U.S.C. 13 (4)) and civil matters under the Labor Management 
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Reporting and Disclosure Act of 1959 (29 U.S.C. 1958 Ed. Supp. 
I, 401, et seq.) except those required to be handled by the Board 
of Parole under Section 504(a) (29 U.S.C. 1959, Supp. I, 504). 


(10) Alien property cases-all civil litigation with respect to 
the Trading with the Enemy Act, title II of the International 
Claims Settlement Act, the foreign funds control program and 
the foreign assets control program. 


(b) Certain civil litigation.-The Assistant Attorney General 
in charge of the Civil Division shall, in addition to litigation com
ing within the scope of subsection (a) of this section, direct all 
other civil litigation including claims by or against the United 
States, its agencies or officers, in domestic or foreign courts, spe
cial proceedings, and similar civil matters not otherwise assigned. 


(c) Alien property matters.-In addition to the litigation func
tions referred to above, the Assistant Attorney General for the 
Civil Division is authorized to exercise or perform all the author
ity, rights, privileges, powers, duties, and functions delegated to 
or vested in the Attorney General under the Trading with the 
Enemy Act, as amended, title II of the International Claims Settle
ment Act of 1949, as amended, the Act of September 28, 1950, 64 
Stat. 1079 (50 U.S.C. App. 40), the Philippine Property Act of 
1946, as amended, and the Executive orders relating to such acts, 
including, but not limited to, vesting, supervising, controlling, 
administering, liquidating, selling, paying debt claims out of, 
returning, and settling of intercustodial disputes relating to, 
property subject to one or more of such acts. 


Civil Rights Division 


The Civil Rights Division is headed by an Assistant Attorney 
General authorized by special act of Congress "To provide means 
of further securing and protecting the civil rights of persons 
within the jurisdiction of the United States." (Act of September 
9, 1957, P.L. 85-315, 85th Cong., H.R. 6127; 71 Stat. 634.) 


The Division has responsibility for the enforcement of the laws 
in the general field of civil rights including all laws relating to 
civil rights and voting, such as the Federal election laws, Federal 
Corrupt Practices Act; Hatch Political Activities Act; illegal 
deprivation of rights of citizens; obstruction of justice, peonage, 
and slavery; illegal use of search warrants; and the protection 
of merchant seamen. The enforcement of these laws involves the 
supervision and direction of criminal prosecutions and the use 
of certain civil remedies where necessary and appropriate to pro-
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tect the rights of citizens to vote for Federal office. In addition, 
the Division directs and reviews investigations arising from com
plaints of public officials or private individuals with respect to 
matters affecting civil rights. 


It confers with individuals and groups who call upon the De
partment in connection with civil rights matters, advising such 
individuals and initiating appropriate action where necessary. 
The Division coordinates within the Department of Justice all 
matters affecting civil rights and consults and assists other Fed
eral agencies as well as State and local agencies in matters per
taining to civil rights. It conducts research in civil rights matters 
and makes recommendations to the Attorney General concerning 
proposed policies and legislation in this field. 


Criminal Division 


(a) General functions.-Subject to the general supervision and 
direction of the Attorney General, the following described matters 
are assigned to, and shall be conducted, handled, or supervised by, 
the Assistant Attorney General in charge of the Criminal Division: 


(1) Prosecutions for Federal crimes not otherwise specifically 
assigned. 


(2) Cases involving criminal frauds against the United States 
(except tax fraud cases assigned to the Tax Division and false
statement and perjury cases involving subversives assigned to the 
Internal Security Division.) 


(3) All criminal and civil litigation under the Federal Food, 
Drug, and Cosmetic Act. 


(4) Libels or civil penalty actions (including petitions for remis
sion or mitigation of civil penalties and forfeitures, offers in com
promise and related proceedings) under the Contraband Transpor
tation Act, customs laws, Export Control Act, Federal Alcohol 
Administration Act, Federal Aviation Act, Federal Caustic Poisons 
Act, Federal Insecticide, Fungicide, and Rodenticide Act, Federal 
Seed Act, Federal Trade Commission Act (in case food, drugs, or 
cosmetics are involved), Gold Reserve Act, Hours of Service Act, 
laws relating to liquor, narcotics, gambling, and firearms, Loco
motive Inspection Act, Prison-Made Goods Act, Safety Appliance 
Act, Standard Container Act, Sugar Act of 1948, and Twenty-Eight 
Hour Law. 


(5) All matters involving sentencing, including recovery of fines 
and bail-bond forfeitures, in cases within the jurisdiction of the 
Criminal Division. 
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(6) All proceedings under the Federal Juvenile Delinquency Act 
and the Youth Corrections Act. 


(7) Legal questions involving operation of the Federal parole and 
probation systems. 


(8) Proceedings under the statutes relating to incompetency of 
persons in Federal custody or charged with Federal crimes. 


(9) Consideration, acceptance, or rejection of offers in com
promise of criminal and tax liability under the laws relating to 
liquor, narcotics, gambling, and firearms, in cases in which the 
criminal liability remains unresolved. 


(10) All litigation arising under the immigration and nationality 
laws (except Japanese renunciation proceedings, which are as
signed to the Civil Division, and suits under the Tucker Act for the 
recovery of money covered into the Treasury on forfeited immigra
tion bonds), and the passport and visa laws (except litigation 
involving subversives, which is assigned to the Internal Security 
Division). 


(11) Coordination of enforcement activities directed against 
organized crime and racketeering. 


(12) Enforcement of registration requirements of the Slot 
Machine Act and maintenance of registrations thereunder. 


(13) Habeas corpus proceedings, including those relating to the 
Universal Military Training and Service Act. 


(14) International extradition proceedings. 
(15) Relation of military to civil authority with respect to 


criminal matters affecting both. 
(b) Exclusive or concurrent juirsdiction.-The Assistant At


torney General in charge of the Criminal Division is authorized 
to determine administratively whether the Federal Government 
has exclusive or concurrent jurisdiction over offenses committed 
upon lands acquired by the United States, and to consider problems 
arising therefrom. 


Internal Security Division 


The Internal Security Division is responsible for all functions of 
the Department relating to internal security other than those 
assigned to the Federal Bureau of Investigation and the Immigra
tion and Naturalization Service. This Division is charged with the 
prosecution of all cases involving subversives and with the enforce
ment of all statutes relating to subversive activities, such as 
treason, espionage, sedition, and sabotage. It is also charged with 
the administration of the Subversive Activities Control Act of 
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1950, as amended; the Foreign Agents Registration Act of 1938, 
as amended; and the Act of August 1, 1956, which requires the 
registration of certain persons who have knowledge of or who have 
received instructions or assignments in the espionage, or sabotage 
service or tactics of a foreign government or foreign political party. 
On February 14, 1957, the Division was assigned the responsibility 
of all new civil cases relating to internal security matters. The 
Division also directs all departmental liaison activities in the field 
of internal security, and all departmental defense mobilization 
planning, including relocation for the seat of Government and the 
field. In addition, it assists department and agency heads in the 
operation and coordination of their personnel security programs. 


The major activities of the Internal Security Division are per
formed by four Sections: The Criminal Section, which is charged 
with the enforcement of the basic criminal statutes relating to in
ternal security matters; the Civil Section, which is charged with 
the presentation of matters before the Subversive Activities 
Control Board and the enforcement of the criminal provisions 
(except those relating to employment) of the Internal Security Act 
of 1950, as amended, the conduct of civil cases relating to internal 
security matters and the administration of the program for the 
designation of organizations under the Federal employee security 
program; the Foreign Agents Registration Section; and the Ap
peals and Research Section. 


In addition to litigation functions and advisory duties attendant 
thereto, the Department's responsibilities in the security policy 
planning field have been formalized under the direction of the As
sistant Attorney General in charge of the Internal Security 
Division. He serves as the Department's representative on the 
Interagency Emergency Planning Committee and personnel of the 
Division represent the Department on the Interdepartmental Com
mittee on Internal Security and on the Interagency Committee on 
East-West Exchanges. Also the Internal Security Division is 
responsible for maintaining liaison with the executive branch 
departments and agencies and coordinating matters involving in
ternal security; and renders advice to heads of departments and 
agencies concerning the Federal employee security program 
under Executive Order 10450, dated April 27, 1953, as amended, 
and concerning safeguarding official information with industry 
under Executive Order 10501, dated November 5, 1953, and 
Executive Order 10865, dated February 20, 1960. The Internal 
Security Division also continues to have the responsibility for 
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accomplishing informally the objectives of the Personnel Security 
Advisory Committee, although that Committee as such was 
abolished February 15, 1961. In addition the Internal Security 
Division is responsible for Department planning in event of war
related emergency, relocation of personnel and related civil defense 
agencies, and maintains liaison with other departments and depart
ment groups engaged in emergency planning activities to insure 
coordination. 


The Security Office of the Department is also attached to the 
Internal Security Division. That Office is charged with responsibility 
for the administration of Executive Orders Nos. 10450 (Security 
Requirements for Government Employment) and 10501 (Safe
guarding Official Information in the Interests of the Defense of the 
United States) in the Department. 


The Division receives annually many thousands of investigative 
reports concerning the activities of subversive individuals and 
organizations. These reports are reviewed by attorneys in the 
respective sections of the Division to determine whether criminal 
or other action is warranted. Where possible, criminal matters are 
referred to U.S. Attorneys for prosecution. The division of re
sponsibility between U.S. Attorneys and this Division for the con
duct of civil actions is determined on a case-by-case basis. Proceed
ings instituted before the Subversive Activities Control Board and 
designation proceedings, however, are handled exclusively by at
torneys from this Division. The Division also exercises supervisory 
authority in such areas as the neutrality laws, Trading With the 
Enemy Act, and the Mutual Security Act of 1954, and over libels 
of forfeiture arising out of these matters. 


Final determinations in all matters relating to internal security, 
both civil and criminal, are made by the Internal Security Division. 


Lands Division 


The Assistant Attorney General in charge of the Lands Division 
has supervision of all matters relating to: 


(1) The public domain and all other lands and real property 
of the United States, including actions for compensation for the 
claimed taking by the United States of land or any interest therein 
by eminent domain or otherwise. 


(2) Condemnation. 
(3) Titles (the Assistant Attorney General, or such members 


of his staff as he may specifically designate in writing, are author
ized to sign the name of the Attorney General to op~nions on the 
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validity of titles to property acquired by or on behalf of the United 
States) . 


(4) Defense of Indian tribal claims against the United States. 
(5) Reclamation, irrigation, and water rights. 


Tax Division 


The Tax Division under the charge of an Assistant Attorney 
General prosecutes and defends in all courts civil suits arising out 
of the internal revenue laws, including appeals to the U.S. Courts 
of Appeals and State appellate courts in connection therewith. It 
also briefs and argues in the U.S. Courts of Appeals petitions for 
review of decisions of the Tax Court of the United States, and 
handles tax cases in the Supreme Court of the United States on 
assignment by, and under the supervision of, the Solicitor General 
of the United States. 


The Division exercises compromise and settlement functions with 
respect to tax litigation. In addition, its has charge of litigation 
involving tax liens, the conduct of proceedings involving manda~ 
mus, injunctions, and other specific writs, and general matter~ 
under the cognizance of the Department relating to Federal taxes. 
It has jurisdiction over all questions of intergovernmental tax 
immunity, whether arising by reason of an attempt by a State to 
impose a tax upon the exercise of a Federal powpr or by reason 
of resistance on the part of a State to the imposition of a Federal 
tax. 


The Division also controls and supervises criminal prosecutions 
arising under the internal revenue laws (except those involving 
liquor, narcotics, firearms, and wagering taxes) and collaborates 
with U.S. Attorneys in the conduct of such litigation in trial and 
appellate courts. 


The Federal Bureau of Investigation 


Organization of Federal Bureau of Investigation 


The Federal Bureau of Investigation was first established in 
1908. The Director of the FBI is appointed by the Attorney General 
and he reports directly to the Attorney General. Director John 
Edgar Hoover has held this position since 1924. 


Organization at the Seat of Government 


In addition to the Director there are Associate Director As
sistants to the Director, Assistant Directors, and Inspectors. Also, 
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special agents are assigned to temporary duty at the seat of 
Government offices of the FBI to aid in the supervision of specific 
types of work as assigned. 


In order to facilitate the handling of work at the seat of Govern
ment the FBI is organized into 10 divisions as follows: 


Administrative Division General Investigative Division 
Crime Records Division Identification Division 
Domestic Intelligence Inspection Division 


Division Special Investigative Division 
FBI Laboratory Training Division 
Files and Communications 


Reports of investigations are supervised at the seat of Govern
ment in Washington, D.C., for the specific purpose of effecting 
coordination on a nationwide basis, disseminating reports to the 
Government agencies having an appropriate official interest, and 
aiding in giving direction to the investigative activities in the 
field service. 


Organization in the Field 


There are 59 field divisions of the FBI located throughout the 
United States and including field offices at San Juan, P.R.; Anchor
age, Alaska, and Honolulu, Hawaii. These offices are established at 
locations depending upon the volume of work and the requirements 
for supervision. 


In charge of each of the field offices is an experienced special 
agent with the title of "Special Agent in Charge." He is responsible 
for all FBI operations in the field division in which his office is 
located. There is also an Assistant Special Agent in Charge of 
each field office, and when the volume of work justifies, there are 
one or more field supervisors to assist in the handling of the 
administrative duties within each field division. 


Investigative Jurisdiction of the FBI 


The FBI is charged with investigating violations of the laws of 
the United States and collecting evidence in cases in which the 
United States is or may be a party in interest. Although this gives 
broad jurisdiction in matters of Federal interest by administrative 
order of the Attorney General, the FBI does not investigate those 
matters which are specifically assigned by Congress to other 
Federal investigating agencies. Thus, the FBI does not investigate 
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internal revenue matters, narcotics violations, counterfeiting and 
forgery of Government obligations, alcohol tax and other revenue 
violations, inmigration and naturalization matters, or other matters 
not within the jurisdiction of the Department. Such matters are 
the specific obligation of other Federal investigating and enforce
ment agencies. 


In case of doubt as to whether the FBI has investigative jurisdic
tion over a pending matter, the U.S. Attorneys are invited to confer 
with the Special Agent in Charge of the local office of the FBI. 


Partial List of Matters Investigated by the FBI 
Among the Federal statutes investigated by the FBI are the 


following: 
General Crimes 


Antiracketeering Espionage 
Antitrust Extortion 
Assaulting or killing Federal Falsely claiming citizenship 


officer False entries in records of In
Bank robbery terstate carriers 
Bills of Lading Act Federal Aviation Act 
Bond default Federal Housing Administra
Bondmen and sureties tion matters 
Bribery Federal Regulation of Lobbying 
Civil rights Act 
Conspiracy (in matters under Federal Tort Claims Act 


FBI jurisdiction) Federal train wreck statute 
Contempt of court Fraud against the Government 
Copyright matters Fraudulent practices concern-
Crimes on Government reserva ing certain military and naval 


tion other than Indian documents and seals of de
Crimes on Indian Reservation partments or agencies of the 
Crimes within the maritime ju United States 


risdiction Government property - Theft, 
Dependents Assistance Act of robbery, embezzlement, ille


1950 gal possession, and destruc
Destruction of aircraft or motor tion 


vehicles used in interstate or Harboring 
foreign commerce Illegal manufacture, use, pos


Eight hour day law session, or sale of emblems 
Election laws and insignia 
Escaped Federal prisoners, es Illegal use of Government trans


cape and rescue portation requests 
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Illegal wearing of the uniform Migratory Bird Act 
and related statutes National Bankruptcy Act 


Impersonation Obstruction of justice 
Internal security investigations Patent matters 
Interstate transportation of Perjury 


gambling devices Railway Labor Act 
Interstate transportation of lot Red Cross Act 


tery tickets Sabotage 
Interstate transportation of ob Security matters 


scene matter Selective Service Act, 1948 
Interstate transportation of Servicemen's Dependents Allow


prison-made goods ance Act of 1942 
Interstate transportation of Soldiers and Sailors Civil Relief 


stolen cattle Act of 1940 
Intersta te transportation of Subversive activities 


stolen motor vehicle or air Tariff Act of 1930 
craft Theft from interstate shipment 


Interstate transportation of Unreported interstate shipment 
stolen property of cigarettes 


Interstate transportation of Unlawful flight to avoid prose
strikebreakers cution, custody, confinement 


Involuntary servitude and and giving testimony 
slavery Veterans Administration mat


Irregularities in Federal penal ters 
institutions Veterans Readjustment Assist


Kickback Racket Act ance Act of 1952 
Kidnaping War risk insurance-National 
Labor Management Relations service life insurance 


Act, 1947 White Slave Traffic Act 


Accounting Matters and Civil Cases 


Admiralty matters Federal Reserve Act 
Alien property custodian Federal Tort Claims Act 


matter M a i I f r a u d s (accounting 
Ascertaining financial ability to phases) 


pay claims, fines, and judg National Bankruptcy Act 
ments National Bank Act 


Contract Settlement Act Renegotiation Act 
Court of Claims Servicemen's Readjustment Act 
Evacuation claims-P.L. of 1944 


886, 50 U.S.C. App. 1981 Veterans Readjustment Assist
False claims (civil) ance Act of 1952 
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Applicant Investigations 


Application for executive clem- Application for pardon after 
ency completion of sentence 


(Only those cases where Coast Guard Screening Appeals 
originally convicted of an Board 
offense within jurisdiction Departmental applicants 
of FBI) FBI applicants 


The FBI conducts investigations under Executive Order 10450, 
effective .May 28, 1953, which prescribes procedures for the admin
istration of the Federal employees security program covering all 
civilian employees and applic2.nts in the executive branch of the 
Government. The FBI also conducts applicant-type investigations 
for certain Government agencies as authorized under Presidential 
Executive orders and statutes enacted by Congress. 


Some Basic FBI Policies 


The FBI is a career service. Its employees are selected without 
regard to political affiliation and political considerations. 


The FBI is a fact-finding and reporting agency. Special agents 
of the FBI do not make recommendations nor do they draw conclu
sions. A decision as to whether there is to be prosecution is the 
responsibility of the U.S. Attorney's office and special agents are 
not authorized to express an opinion as to such matters. Just as 
the responsibility of the U.S. Attorney's office to authorize or 
decline prosecution. Even in investigations of applicants for Gov
ernment positions, the FBI expresses no opinion, conclusion, or 
recommendation. 


Special agents of the FBI are not authorized to participate in any 
case which is not within the jurisdiction of the FBI. No investiga
tions are to be conducted by special agents of strictly local, county, 
or State violations. If some other agency of the Federal Govern
ment has partially completed an investigation, the FBI will not 
enter into such investigation which has already been partially 
made. 


The cooperative services of the FBI, such as fingerprint identifi
cation and technical laboratory examinations are available to local, 
county, State, and Federal enforcement and investigative agencies. 
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Cooperative Services of the FBI 


Fingerprint Identification 


The FBI maintains an Identification Division which is a national 
clearinghouse of information based on fingerprints of arrested 
persons. The fingerprint cards on file in this division represent not 
only the fingerprints of arrested persons, but fingerprints sub
mitted by the Civil Service Commission, military services, et al. 


When the fingerprints of an arrested person are received from 
a law enforcement agency they are searched through the criminal 
files and the contributing agency is advised of any previous arrest 
record in these fingerprint files. If there is no previous record, the 
contributing agency likewise is advised of this fact. Whenever 
arrests are made in cases investigated by the FBI the arrest record 
is included in the reports of special agents. The Identification 
Division of the Bureau also makes identifications of latent finger
prints, receives and records wanted notices, and renders many 
other services wherein fingerprint identification is pertinent. 


Services of FBI Laboratory 


Examples of the types of examinations the FBI Laboratory is 
equipped to make are as follows: Chemistry, serology, toxicology; 
physics, spectrography; documents, handwriting, typewriting; 
cryptanalysis; microscopy, firearms identification, hairs and fibers, 
soils, toolmarks. 


Evidence will not be examined by the FBI Laboratory if any 
evidence in the same case has been or will be examined by any other 
experts in the same scientific field on behalf of the Government. 
This policy is desirable not only to eliminate duplication of effort 
but also to insure the examination of evidence in the condition at 
time of recovery, enabling the proper interpretation to be placed 
on the examiner's findings and the subsequent proper court presen
tation and testimony. 


Evidence should be sent directly to the FBI Laboratory in Wash
ington, D.C., for examination. Ask the local office of the FBI for 
assistance in the proper method of packing and transmitting evi
dence, and obtain the services of FBI Laboratory experts when ex
pert testimony is needed in connection with the prosecution of a 
case in which the United States is a party in interest. A requisition 
to the Department for authority to obtain the services of such 
experts from other sources should not be submitted. 
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Training 


In addition to operating training schools for its own personnel, 
the FBI also operates the FBI National Academy which was inaugu
rated by Director Hoover in 1935, for the purpose of training care
fully selected police executives and instructors. Requests of local, 
county, and State law enforcement officials for police training 
schools are acted upon favorably and thousands of local schools are 
operated annually by the FBI in keeping with such requests. 


Uniform Crime Reporting 


The vast majority of law enforcement agencies in larger towns 
and cities throughout the United States voluntarily submit reports 
concerning offenses known to the police. This permits the compila
tion and publication of an annual bulletin entitled "Uniform Crime 
Reports," which reflects the information submitted by the police 
as to the extent, trend, and fluctuation of crimes throughout the 
Nation. A copy of this annual bulletin is furnished regularly by 
mail to the U.S. Attorneys by the FBI. 


FBI Reports 


In cases where decisions of the U.S. Attorney as to prosecution 
are involved, the reports of investigations are submitted directly 
to the U.S. Attorney's office by the local field office of the FBI. 
These reports are strictly confidential. Files containing FBI reports 
or any information obtained from the FBI shall not be furnished 
to any person outside the Department of Justice except as provided 
in Order No. 324-64, dated October 8, 1964, and in Supplement 
No.4, revised, of Order No. 3464, dated January 13, 1953, and 
accompanying memorandum bearing the same date entitled 
"Authorization Under Order No. 3464, Supplement No.4, Revised." 
(For further information on the production of documents in crim
inal cases, see Criminal Division memorandum on this subject, 
dated March 15, 1954.) 


When copies of reports are disseminated for the U.S. Attorney 
copies of the same reports are generally sent to the appropriate 
division of the Department in Washington, such as the Criminal 
Division or Civil Division of the Department. 


Under departmental instructions there is to be set forth in the 
reports submitted by FBI agents the specific reason of the U.S. 
Attorney or the Assistant U.S. Attorney as to why prosecution is 
declined. These reasons are set forth for the Department's informa-
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tion and copies of the reports containing such decisions and 
opinions of the U.S. Attorney and his staff are furnished to the 
office of the U.S. Attorney, as well as to the Department. 


The following abbreviations are used in FBI reports: 


AGO-Adjutant General's Office 
AKA-Also Known As 
CID-Criminal Investigation Detachment (Army) 
DOB-Date of birth 
FNU-First name unknown 
FUG-Fugitive 
INS-Immigration and Naturalization Service 
ITSMV-Interstate transportation of stolen motor vehicle 
LDB-Local draft board 
LNU-Last name unknown 
MSN-Marine serial number 
NATB-National Automobile Theft Bureau 
NMI-No middle initial 
NMN-No middle name 
NSN-Navy serial number 
ONI-Office of Naval Intelligence 
OSI-Office of Special Investigation (Air Force) 
RUC-Referred upon completion to office of origin 
SE-Special employee (FBI) 
SA-Special agent (FBI) 
SAA-Special agent accountant (FBI) 
SAC-Special Agent in Charge (FBI) 
ASAC-Assistant Special Agent in Charge (FBI) 
SS-Selective Service 
UNSUBS-Unknown subjects 
USA-U.S. Attorney 
AUSA-Assistant U.S. Attorney 
YIN-Vehicle identification number (will be followed by number) 
WSTA-White Slave Traffic Act 


Miscellaneous 


If there is any investigative problem about which the U.S. At
torney is concerned, he should have no hesitancy at any time in 
discussing such matters with the special agent in charge of the 
local FBI office. We of the FBI are pleased to be associated with 
U.S. Attorneys within the framework of the Department of Justice. 
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Bureau of Prisons 


The Director of the Bureau of Prisons reports directly to the 
Attorney General and has general supervision and direction of 
Federal penal institutions and prisoners, including prison industries 
and control of Federal prisonel's in nonfederal institutions. 


The powers and authorities delegated to the Director of the 
Bureau of Prisons for that Bureau are extended to the Commis
sioner of the Federal Prisons Industries, Inc., for that corporation. 


Under the provisions of 18 U.S.C. 4002, the Director of the 
Federal Bureau of Prisons may contract with the proper authorities 
of any State, territory, or political subdivision thereof, for the im
prisonment, subsistence, care, and proper employment of all persons 
held under authority of any enactment of Congress. 


Persons who will be placed in non-Federal institutions under 
authority of Federal statutes include prisoners to be held prior to 
a hearing or conviction, to await trial, for temporary detention 
while being transported to another institution, to serve short sen
tences, as parole and conditional release violators, and as witnesses; 
and persons to be detained for the Immigration and Naturalization 
Service. 


Contracts for this purpose are in effect with about 630 local jails 
and other detention institutions. In order to maintain uniform 
standards of control and treatment of Federal prisoners, a state
ment of rules and regulations governing custody and treatment of 
Federal prisoners in non-Federal institutions is included in each 
contract and payments under the contract are subject to the 
provisions of the rules and regulations. 


Several provisions of those rules and regulations are of direct 
interest to U.S. Attorneys: 


4. Photographing and pUblicitu.-Institution officials have no 
authority to give out publicity concerning Federal prisoners. They 
shall not give out personal histories or photographs of the prisoners 
or information as to the arrival or departure of prisoners or permit 
reporters to interview them. They shall not permit the photo
graphing of Federal prisoners by reporters, news photographers, 
or other persons not connected with the institution. The institution 
officials may photograph Federal prisoners as a means of identifica
tion for official use only. 


5. Visits.-Visits to Federal prisoners shall be in accordance 
with the institution's prescribed rules. The rule should permit visits 
from identified members of the prisoner's family, his attorney, and 
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in the case of prisoners awaiting trial, persons with whom he may 
need to confer to prepare the defense of his case. Institution officials 
have the right to deny a visit to any prisoner when in their opinion 
such a visit would not be in the best interest of society or might 
endanger the security of the institution. 


If the U.S. Attorney considers that visits or communications to 
a Federal prisoner awaiting trial or hearing are against the public 
interest and so advises the officials, visits will not be permitted 
without the written approval of the U.S. Marshal on each occasion. 


6. Attorneys.-Every Federal prisoner must be granted the 
right to counsel of his own choosing. However, in the case of certain 
prisoners awaiting trial, the Bureau of Prisons may consider it 
necessary to require that the sheriff, jailer, U.S. Marshal, his 
deputy, or other ofncer, be present at an interview between a 
prisoner and his counsel, and in such a case will issue special in
structions accordingly. If a prisoner is serving a sentence, the 
official in charge of the institution may postpone an interview by 
an attorney, if in his opinion it would not be proper to permit it, 
pending advice from the U.S. Marshal or the Director of the Bureau 
of Prisons, which he should request promptly. Except where the 
safe custody of the inmate is involved, a prisoner awaiting trial 
should be permitted to correspond with his accredited attorney 
without having his mail examined. 


7. Mail.-Federal prisoners will be permitted to correspond, 
within reasonable limits and subject to inspection by institution 
officials, with their families and friends, their attorneys, and, in 
the case of prisoners awaiting trial with persons whom they need 
to contact in preparing for trial. They must be permitted to write 
to the Attorney General, the Director of the Bureau of Prisoners, 
the Pardon Attorney, the U.S. Marshal, and the U.S. district judge, 
and with their attorneys as provided in paragraph 6, without their 
letters being opened or read by institution officials. 


Copies of the full contract and regulations are available from 
U.S. Marshals or the Bureau of Prisons. 


Immigration and Naturalization Service 


Under the general direction of the Attorney General, the Com
missioner of Immigration and Naturalization supervises and directs 
the administration of the Immigration and Naturalization Service, 
and, subject to the limitations contained in section 103 of the Im
migration and Nationality Act and 8 CFR 6, the Commissioner is 
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charged with the administration and enforcement of the Immigra
tion and Nationality Act and all other laws relating to immigra
tion and naturalization. He has the authority to exercise and 
perform concurrently with the Attorney General any of the powers, 
privileges, or duties conferred upon the Attorney General (Sec. 103, 
Immigration and Nationality Act, 66 Stat, 173, 8 U.S.C. 1103; 8 
CFR 9.1 (a». 


Board of Immigration Appeals 


The Board of Immigration Appeals is a quasi-judicial body vested 
with power to exercise the authority and the discretion of the At
torney General under the immigration and nationality laws, with 
appellate jurisdiction to review orders in deportation and exclusion 
of aliens, and orders imposing administrative fines for violation of 
immigration laws by steamship companies and others. 


Parole Board 


The Parole Board reports directly to the Attorney General and, 
from an administrative standpoint, is under the supervision of the 
Assistant Attorney General for Administration. Its function is to 
grant and revoke paroles of federal prisoners. 
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The Civil Rights Division was created in December 1957 pur


suant to the provisions of the Civil Rights Act of 1957. The Divi
sion is made up of the following sections: 1 Administrative; Crim
inal; Education; Employment; Housing; and Voting and Public 
Accommodations. 


The Civil Rights Division supervises the enforcement of those 
Federal statutes which secure and protect the civil rights of 
persons within the jurisdiction of the United States. Among such 
statutes, as well as certain others whose administration has been 
assigned to the Division, are those relating to voting discrimina
tion, illegal deprivation of rights of citizens, equal access to public 
accommodations and public facilities, desegregation of public 
education, equal employment opportunity, fair housing, and ob
struction of justice. Within the sphere of its jurisdiction the 
Division is responsible for supervising the use of civil remedies 
as well as criminal penalties. Finally, the Division is responsible 
for monitoring the implementation of the Jury Selection and 
Service Act of 1968. 


The enforcement of Federal law relating to civil rights involves 
the Department and the U.S. Attorneys in a critical area of Federal
State relationships. Among the individual rights guaranteed by 
the Constitution and implemented by Federal statute are those 
that proscribe certain conduct by persons acting under color of 
State authority. Investigation of a complaint of this type of viola
tion will necessarily involve inquiry into the conduct of State or 
local officials. Such conduct may involve a violation of State as 
well as Federal law. Accordingly, there may be a need for the 
fullest cooperation and consultation between the U.S. Attorney 
and the State or local prosecuting official. 


It should be borne in mind that the underlying purpose of the 
Federal law in this field is to secure and protect the rights involved. 
Federal prosecution or civil action is important only insofar as it 
serves this end. Wherever prompt and vigorous action by State 
officials is effective in vindicating an infringement of a person's 
civil rights, the purpose of the Federal law is as well served as 
it would have been by Federal action. Such efforts by State 


1 The Civil Rights Division presently maintain. three field offices - Los Angeles, Callf., New 
Orleans, La., and Houston, Texas. 
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officials should be encouraged and should receive the full coopera
tion of the U.S. Attorney. 


Because of the nature of the constitutional issues involved and 
the desirability of uniform application of the Federal law in this 
field, close consultation between U.S. Attorneys and the Division 
on civil rights matters is of prime importance. And because litiga
tion in most civil rights cases requires a substantial commitment 
of resources, attorneys from the Division are available to assist 
in much of the litigation. 


The institution of judicial proceedings in civil rights cases, 
whether civil or criminal, must be authorized by the Assistant At
torney General of the Civil Rights Division. In all civil actions, the 
complaint to be filed is signed by the Attorney General, the As
sistant Attorney General, the U.S. Attorney, the Division section 
chief, and the line attorney who prepared it. 


Any statements issued to the press in connection with the in
stitution of judicial proceedings in civil rights cases must be 
approved in advance by the Assistant Attorney General, and 
coordinated through the Department's Office of Public Information. 


STATUTES ADMINISTERED BY CIVIL RIGHTS 
DIVISION 


Civil Rights Criminal Statutes: 18 U.S.C. 241, 242, 243, 245, 
837,875,876,1509; 42 U.S.C. 1973i(c), 1973i(d), 1973j(a), 
1973j(b), 1973j(c), 1974, 1974a; 42 U.S.C. 3631. 


Civil Rights-Civil Remedy: Civil Rights Act of 1957, Civil 
Rights Act of 1960, Civil Rights Act of 1964, Voting Rights Act 
of 1965, Civil Rights Act of 1968 (Fair Housing) ; 42 U.S.C. 1971, 
1973, 1974, 1995, 2000, 3601. 


Peonage and Slavery: 18 U.S.C. 1581-1588. 

Threatenin.q Communications .4rising from Rac£aZ Disputes: 18 



U.S.C. 875-876. 


ENFORCEMENT OF CIVIL RIGHTS CRIMINAL 
STATUTES 


The instructions set forth below apply to the investigation of 
all complaints and the prosecution and handling of all cases involv
ing possible violations of the following: 
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Title 18, United States Code, Section 241: conspiring to injure 
citizens in exercise of Federal rights. 


Title 18, United States Code, Section 242: Willful deprivations 
of Federal rights of inhabitants under color of law. 


Title 18, United States Code, Section 243: Exclusion of jurors 
on account of race or color. 


Title 18, United States Code, Section 245: Interference with 
Federally protected activities. 


Title 42, United States Code, Section 3631: Interference with 
fair housing activities. 


Title 18, United States Code, Section 1581 : Peonage, arrest with 
intent to place in peonage. 


Title 18, United States Code, Section 1583: Carrying persons to 
be sold into involuntary servitude or held as a slave. 


Title 18, United States Code, Section 1584: Involuntary servi
tude. 


Preliminary Investigations 


Institution and evaluation of preliminary investigations of vio
lations of the foregoing statutes shall be conducted in accordance 
with the following guidelines: 


1. Preliminary investigations of violations of the listed stat 
utes may be conducted by the FBI on its own initiative. United 
States Attorneys are authorized and encouraged to request the 
FBI to institute a preliminary investigation of any allegations of 
routine violations of these statutes which come to their attention. 
A copy of the request must be forwarded to the Civil Rights Divi
sion immediately upon delivery of the request to the FBI by the 
United States Attorney. 


2. In matters involving mass demonstrations, such as riots, 
marches, parades, student demonstrations, and major confronta
tions between local law enforcement officers and groups of per
sons, and in matters involving deaths, no preliminary investiga
tion shall be requested by the United States Attorney. When such 
matters come to the United States Attorney's attention, the cir
cumstances and his recommendation shall be immediately re
ported by telephone by the United States Attorney ~o the Assistant 
Attorney General, Civil Rights Division, or his designee, for the 
institution of such investigative action as may be appropriate. 


3. When FBI investigations are initiated by the Civil Rights 
Division, copies of such requests will be forwarded promptly to 
the United States Attorney. 
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Evaluation and Recommendation 


Upon completion of the preliminary investigation and receipt of 
the Bureau's reports, the U.S. Attorneys for the district having 
jurisdiction will promptly review such reports and forward to the 
Civil Rights Division his recommendations concerning the need 
for further investigation or whether the matter should be closed, 
giving his reasons therefor. 


Authorization for Grand Jury Proceedings 


Prior approval is to be obtained from the Civil Rights Division 
before presenting to a grand jury for investigation or indictment 
any case under the civil rights, peonage, slavery, or involuntary 
servitude statutes. Prior approval is also to be sought in any 
prosecution under 18 U.S.C. 1001 of any person who has falsely 
or inaccurately alleged that he, or anyone else, has been will
fully deprived of federal rights. 


Transcribing Grand Jury Proceedings 


In all civil rights investigations which are presented to a grand 
jury the testimony of all witnesses should be recorded by short
hand reporters or other recording methods unless permission to 
proceed without a reporter is .first obtained from the Civil Rights 
Division. Whether such testimony should thereafter be transcribed 
will depend upon the facts in each case, and should be determined 
only after consultation with the Civil Rights Division. 


Proceeding by Information 


In some cases, particularly under 18 U.S.C. 242, where the 
violation is a misdemeanor, the U.S. Attorney may be authorized 
to proceed by information. Such authorization should be obtained 
in advance from the Civil Rights Division. Generally, proceeding 
by information should be restricted to those cases where facts are 
clear, no further information is needed, and there are no sub
stantial issues of credibility of witnesses. 


Trial 


The Civil Rights Division will supervise and assist in the 
preparation of indictments, informations, and other legal docu
ments in connection with the institution and trial of criminal cases. 
It will also provide personnel to assist at the trial of such cases. 
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ENFORCEMENT OF CIVIL RIGHTS CIVIL 
STATUTES 


General 


Over the past 12 years Congress has five times enacted major 
civil rights legislation. Federal law now protects against discrimi
nation in voting, public accommodations, public schools, employ
ment, housing and in all programs and activities receiving Federal 
financial assistance. As to all of these subjects civil remedies are 
provided and the Attorney General is authorized under specific 
conditions to institute civil actions for preventive relief. 


This section will deal first with the procedures for investiga
tion and trial which are generally applicable to the several subject 
matters; and then each subject matter will be separately treated. 


Procedure for Investigations and Trial 


In all matters arising under the Civil Rights Acts of 1957, 1960, 
1964, 1965, and 1968, the following procedures apply: 


Preliminary Investigations 


The FBI is authorized to conduct preliminary investigations into 
all complaints without the necessity of prior authorization from 
the Civil Rights Division or the U.S. Attorney. Complaints coming 
to the U.S. Attorney should be promptly referred to the FBI and 
the Civil Rights Division should be advised immediately. The 
U.S. Attorney, upon completion of the preliminary investigation, 
should forward his views to the Civil Rights Division. 


Full Investigations 


A full investigation should not be requested without prior ap
proval of the Civil Rights Division. If tangible evidence, such as 
ballots, poll books, and tally sheets may likely be destroyed under 
State law or otherwise, the U.S. Attorney may, without prior 
authorization, petition the court for an order impounding such 
material. 


Prosecution 


No court action or grand jury investigation should be instituted 
without prior approval of the Civil Rights Division. 
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Trial 


The Civil Rights Division will supervise the preparation of 
pleadings and other legal documents in connection with the trial 
and preparation for trial of cases under the several pertinent civil 
rights statutes. It will also provide personnel to conduct or to 
assist at the trial of such cases. 


Voting 


The Attorney General is authorized to institute civil actions fO!' 
preventive relief against racial discrimination in the voting 
process (42 U.S.C. 1971, 1973, 1974). 


Injunctive relief under 42 U.S.C. 1971, as amended by the Voting 
Rights Act of 1965 (see below) is now available in situations 
where private individuals or persons acting under color of law 
interfere or prevent qualified persons from registering and voting 
in all public elections. The statute is not limited to but clearly 
applies in cases involving discrimination and in cases involving 
intimidation. 


Thus, the statute is also available in a State election where 
there is racial discrimination or other interference by persons 
acting under color of law or private persons. And note that 18 
U.S.C. 245, part of the Civil Rights Act of 1968, includes criminal 
penalties for interference with voting rights. 


The Voting' Rights Act of 1965 


The Voting Rights Act of 1965, 42 U.S.C. 1973 supplements the 
previous authority granted by the Civil Rights Acts of 1957, 
1960, and 1964. It is intended primarily to enforce the 15th Amend
ment to the Constitution of the United States. 


In substance, the Act provides that no person shall be denied 
the right to vote in any Federal, State, or local election (including 
primaries) for failure to pass a literacy test if he lives in a State 
or political subdivison which: (1) Maintained a test or device 
as a prerequisite to registration or voting as of November 1, 1964; 
and (2) Had a total voting age population of which less than 50 
percent were registered or actually voted in the 1964 presidential 
election. 


If the above two factors are present, the State or political 
subdivision is covered by the 1965 Act. If an entire State meets 
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these conditions, all of its counties come under the provisions of 
the Act. If only one county in a State meets them, the single 
county is subject to the requirements of the law. 


States covered by the Act include Alabama, Georgia, Louisiana, 
Mississippi, South Carolina, Virginia, and 39 counties in North 
Carolina. 


The Act has two central features: (1) Provision for suspending 
a variety of tests and devices that have been used to deny citizens 
the right to vote because of their race or color; (2) Provision for 
the appointment of Federal examiners to list voters in those areas 
where tests and devices have been suspended. 


A State or political subdivision may be removed from coverage 
under the Act by filing a suit in a three-judge District Court for 
the District of Columbia. The State or political subdivision must 
convince the court that no test or device has been used for the 
purpose or with the effect of denying the right to vote because 
of race or color during the 5 years preceding the filing of the 
suit. 


A judgment may be obtained, in effect, automatically, if the 
Attorney General advises the court that he believes that the tests 
have not been used to discriminate on the basis of race or color 
during the 5 years preceding the filing of the action. He may also 
ask the court to reconsider its decision anytime within 5 years 
after judgment. 


Under Section 5 of the Act when a State or political subdivision 
covered by the Act seeks to change its voting qualifications or 
procedures from those in effect on November 1, 1964, it must 
either obtain the approval of the Attorney General or initiate Fed
eral court suit in the District of Columbia. If the Attorney General 
objects to these changes, or if they have not been submitted to 
him for his approval, the new laws may not be enforced until the 
District Court for the District of Columbia rules that the changes 
will not have the purpose or effect of denying the right to vote 
because of the race or color of any person. 


In addition to providing for the appointment of Federal ex
aminers to receive applications and to prepare lists of qualified 
voters for use in all elections, the Attorney General may request 
the Civil Service Commission to appoint observers in counties 
where Federal examiners are already serving to observe whether 
all eligible persons are allowed to vote and whether all ballots are 
accurately tabulated. 
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Voting Discrimination Suits in Areas and States Not Otherwise 
Subject to the Voting Rights Act 


As to any State or political subdivision not otherwise covered 
by the act, the Voting Rights Act of 1965 gives new enforcement 
powers to the courts in voting cases. When the court finds that 
there has been a violation of the 15th Amendment in a suit brought 
by the Attorney General, the court must: (1) authorize the ap
pointment of examiners by the Civil Service Commission unless 
denials of the right to vote have been few in number, they have 
been corrected by State or local action, and there is no probability 
that they will recur; (2) suspend the use of tests or devices in 
an area where it has been proved that at least one such require
ment has been utilized to deny the right to vote because of race 
or color. 


When examiners have been authorized by court order, they 
may be removed by an order of the authorizing court. 


In addition to the civil remedies under this Act, there are 
provided in 42 U.S.C. 1973i and 42 U.S.C. 1973j criminal sanctions. 


The acts prohibited under the above-mentioned Sections of Title 
42 include: 


(1) Failure or refusal to permit casting or tabulation of votes; 
(2) Intimidation, threats, or coercion against voters; 
(3) False information in registering or voting; 
(4) Falsification or concealment of material facts or giving of 


false statements in matters within the jurisdiction of examiners 
or hearing officers; 


(5) Depriving or attempting to deprive persons of rights se
cured under 42 U.S.C. 1973; 


(6) Conspiring to violate or interfere with rights secured un
der 42 U.S.C. 1973; 


(7) Destroying, defacing, mutilating, or altering ballots or offi
cial voting records. 


Complaints involving violations of any of these provisions should 
be handled in the same way as complaints in other civil rights 
criminal violations described in section III, above. 


Preservation and Production of Voting Records 


Section 1974 of Title 42, United States Code, requires State and 
local officials to retain and preserve all records or papers in their 
possession in connection with registration or other requisites for 
voting in any general, special, or primary election for Federal 
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office. The records must be preserved for a period of 22 months 
from the date of the particular election. The duty to preserve 
devolves upon any other person to whom the records may be 
delivered. The statute makes it a misdemeanor (1) to fail to 
comply with this duty, or (2) to steal, destroy, conceal, mutilate, 
or alter any of the records. 


The heart of the section is in paragraph 1974b, which provides 
that the person having control, custody, or possession of the 
records shall, upon a demand in writing by the Attorney Gen
eral or his representative, make the records available for inspection, 
reproduction, and copying. It should be noted that the records 
must be made available by anyone having custody, whether it be 
a State executive official or a judicial or quasijudicial body. 


Public Accommodations and 

Public Facilities 



Title II of the Civil Rights Act of 1964 (42 U.S.C. 2000a) 
prohibits discrimination by places of public accommodation. The 
Attorney General is authorized to bring a civil action whenever 
he has reasonable cause to believe that any person or group of 
persons is engaged in a pattern or practice of resistance to the full 
enjoyment of any of the rights secured by Title II, and that the 
pattern or practice is of such a nature and is intended to deny the 
full exercise of the rights secured by Title II. The statute expressly 
requires that, in filing such a suit, the complaint must be signed 
by the Attorney General. The Attorney General is authorized to 
request that the case be heard by a court of three judges, upon 
a certificate that in his opinion the case if of general public 
importance. 


The statute expressly requires that the judge assign the case for 
hearing at the earliest practicable date and to cause the case to be 
in every way expedited. 


Private individuals are authorized to institute civil actions for 
preventive relief, and the court is authorized to appoint an attorney 
for the complainant. The Attorney General may intervene in the 
discretion of the court upon his certificate that the case is of 
general public importance. 


Handling Complaints 
Complaints of racial discrimination or segregation in hotels, 


restaurants, theaters, and other places of public accommodation 
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need be in no particular form and may be oral. On receiving such 
complaints, the U.S. Attorney should first determine whether the 
complained of conduct is prohibited by any provision of State law. 
If the State provides a remedy, the U.S. Attorney should refer the 
complaining parties to the appropriate State agency. Before doing 
so, however, the U.S. Attorney should note the essentials of the 
complaint (Le., date, place. persons, nature of discrimination) to 
include in a report to the Department of Justice. Immediately after 
referring a complainant to a State agency, the U.S. Attorney should 
write a brief letter to the agency advising them of the referral 
and requesting that the U.S. Attorney be advised as to what action, 
if any, is taken upon the complaint. Copies of all such communica
tions should be sent to the Department. 


If no State law prohibits discrimination in places of public ac
commodation and the complaint appears to involve a violation of 
Title II of the Act, the U.S. Attorney should refer the complainant, 
or if written, the document to the local office of the Federal Bureau 
of Investigation. 


Upon referral of the complainant by the U.S. Attorney, the 
Federal Bureau of Investigation will conduct the following pre
liminary investigation: 


(1) Interview the victim or victims; 
(2) If the identities of other witnesses to the incident are 


readily available, interview not more than two such witnesses; 
(3) Determine the full names and residence addresses of both 


the owner (or owners) and the manager of the accommodation; 
(4) Interview the proprietor regarding the incident complained 


of and his general practice with respect to nondiscriminatory 
service. 


The FBI will furnish a copy of the report of the preliminary 
investigation to the U.S. Attorney and to the Department. The 
U.S. Attorney should immediately review the investigative reports 
and furnish his views to the Civil Rights Division of the Depart
ment if, in his opinion, the subjects involved in the complaint 
have been engaged in a pattern or practice of resistance to the 
exercise of rights under the Act. 


Complaints of Interference With the Right 
to Equal Use of Public Accommodations 


Whenever the U.S. Attorney receives a complaint that third 
parties have unlawfully interfered with the full and equal use of 
a public accommodation or public facility, or that the operators or 
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proprietors of such facilities or accommodations are being sub
jected to threats or intimidation in order to discourage compliance 
with the Act, the U.S. Attorney should refer the complainant or the 
complaint to the FBI. In addition, he should immediately notify 
the Department of the substance of the complaint and the fact 
that it has been referred to the FBI. 


In addition to notifying the Department and referring the 
complainant to the FBI, the U.S. Attorney should contact appro
priate local and State authorities to determine whether they are 
aware of the unlawful interference and what action, if any, they 
have taken or propose to take. The U.S. Attorney should cooperate 
in every way with the local and State officials in the enforcement 
of the Act. He should advise them that the complaint has been re
ferred to the FBI and that the FBI is conducting an investigation. 
In circumstances where there may be some risks involved in dis
closing to local authorities the names of informants or complain
ants, that information should be withheld. 


Upon being advised of an interference complaint the Civil Rights 
Division will be in direct contact with the U.S. Attorney regard
ing what action should be taken upon completion of the FBI 
investigation. The investigation in interference cases will include 
interviews of all witnesses, including the person alleged to have 
committed the acts of interference. 


Handling of Complaints Under Title III (Public Facilities) 


Under Title III, complaints of discrimination or segregation in 
publicly owned or operated parks, libraries, auditoriums, recrea
tional areas, and other such facilities must be in writing and signed 
by the complainants. A complainant should be advised of these 
requirements. No particular form of complaint is required. It 
need not be under oath. When a signed written complaint is sub
mitted to the U.S. Attorney's office, the U.S. Attorney should im
mediately contact the local office of the Federal Bureau of Investiga
tion and request a preliminary investigation. The original of the 
complaint should be forwarded to the Civil Rights Division. The 
Bureau, after interviewing the complainant, will furnish a copy 
of its report to the U.S. Attorney and to the Department. The 
U.S. Attorney should review the report and promptly send to the 
Department his recommendations. The statute requires the At
torney General to certify that the signer or signers of such com
plaints are unable, in his judgment, to initiate and maintain ap-
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propriate legal proceedings for relief and that the institution of an 
action will materially further the orderly progress of desegrega
tion in public facilities. 


School Desegregation 


Title IV of the Civil Rights Act of 1964 (42 U.S.C. 2000c) 
authorizes the Attorney General, when certain statutory con
ditions are met, to institute public school desegregation suits 
against school officials and others who may be necessary to the 
granting of appropriate relief. 


Under the terms of Title IV, complaints of discrimination or 
segregation in public schools and colleges must be in writing and 
signed by a parent or group of parents. The complaint should 
contain a statement to the effect that the children involved are 
being deprived by a school board of the equal protection of the 
laws, or if it is a college-level complaint, to the effect that the 
complainant has been denied admission to or not permitted to 
continue in attendance at a public college by reason of race, color, 
religion, or national origin. Complainants should be advised of 
these requirements. No particular form of complaint is required. 
It need not be under oath. When a signed written complaint is 
submitted to the U.S. Attorney's office, the U.S. Attorney should 
immediately contact the local office of the Federal Bureau of In
vestigation and request that the complainant be interviewed for 
details including his financial status, i.e., household income, prop
erty, and obligations, and the original of the complaint should be 
forwarded to the Department. The Bureau, after interviewing the 
complainant, will furnish a copy of its report to the U.S. Attorney 
and to the Department. The U.S. Attorney should review the report 
and promptly send to the Department his recommendations, bear
ing in mind the criteria which are established for the Attorney 
General in determining whether he may proceed. 


Nondiscrimination in Federally Assisted Programs 


Title VI of the Civil Rights Act of 1964 sets forth a Federal 
policy against discrimination on the ground of race, color, or na
tional origin in any program or activity receiving Federal financial 
assistance. Each Federal department or agency empowered to 
extend Federal financial assistance is responsible for administer
ing the program, and has primary responsibility for obtaining 
compliance. In addition to attempting to obtain compliance by 
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voluntary means, the agency may effect compliance by termina
tion of Federal assistance, or refusal to grant it; and by any other 
means authorized by law, including the obtaining of contractual 
types of assurances. Title VI does not apply to employment prac
tices by any employer, except where a primary objective of the 
Federal financial assistance is to provide employment. Depart
mental or agency action terminating financial assistance is subject 
to judicial review under the Administrative Procedure Act. 


The Attorney General is responsible, by virtue of Executive 
Order 11247, for assisting the departments and agencies to co
ordinate their programs and activities, and to adopt consistent 
and uniform policies, practices and procedures. The Attorney Gen
eral's responsibilities in this regard are handled primarily by a 
Title VI unit of the Civil Rights Division. 


Enforcement of the requirements of Title VI is not limited to 
administrative proceedings. Particularly where the agency has ob
tained a contractual type of assurance against discrimination, the 
more appropriate remedy may be judicial action. 


The responsibilities of the U.S. Attorney under Title VI are 
limited, but important. If he knows or has reason to believe that 
a State, county, or other recipient of Federal financial assistance is 
violating its requirements, he shall so advise the Federal depart
ment or agency involved, and this Department. Similarly, any com
plaints of discrimination by any State, county, or municipality, or 
other recipients of Federal funds, should be forwarded promptly to 
the Federal agency administering the program, with a copy to this 
Department. If the U.S. Attorney does not know which Federal 
agencies are affected, he should simply forward the complaint to th,~ 
Civil Rights Division. The offices of the U.S. Attorneys may also be 
called upon for assistance in the defense of actions for judicial 
review under Title VI and in the presentation of affirmative judicial 
actions to enforce the provisions of that Title. 


Equal Employment Opportunity 


Title VII of the 1964 Civil Rights Act forbids discrimination 
based on race, religion, national origin, and sex by employers, lab
or organizations, employment agencies, including State employ
ment services; other Federal, State and local governmental bodies 
are excluded from the provisions of the Act. 


Section 706 of the Act entrusts certain responsibilities to the 
Equal Employment Opportunity Commission, and any pe~sons who 
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complain of employment discrimination should be advised of that 
agency and its functions. In addition, that Section authorizes 
private persons, under certain circumstances, to sue in Federal 
court to prevent violations of the Act. The courts in such cases are 
authorized, in their discretion, to appoint counsel for persons un
able to sue in their own behalf. 


Section 707 authorizes the Attorney General to bring Federal 
court actions to enjoin a pattern or practice of discrimination in 
employment. Allegations of such discrimination that are made to 
your office may be the subject of a request to the Bureau for a 
preliminary investigation. (The Bureau has received from the 
Civil Rights Division standard preliminary investigative requests 
in this field.) Copies of any investigative requests to the Bureau 
should be sent to the Civil Rights Division. 


In the event that it cannot be determined from the information 
furnished by the complainants whether a violation of this statute 
has occurred, the information received should be furnished to the 
Civil Rights Division for analysis prior to the making of any in~ 
vestigative request to the Bureau. 


The U.S. Attorney should review the Bureau's investigative 
report and furnish to the Department his recommendation for 
further investigation or other appropriate disposition. 


Allegations of violations of this statute may present some un
familiar questions, so consultation with the Department may be 
appropriate from the outset, and Departmental attorneys will be 
available to assist in the preparation and trial of these cases. 


Fair Housing 
Subject to certain limitations specified in the Act, the Fair 


Housing Act of 1968 (Title VIII) forbids discrimination based on 
race, color, religion, or national origin in the sale, rental, or financ
ing of housing. Certain enforcement responsibilities are given by 
the statute to the Department of Housing and Urban Development 
and private suits are also provided for. In addition, the Attorney 
General is authorized to sue for injunctive relief in the Federal 
courts against a pattern or practice of discrimination. 


Title IX of the 1968 Act provides criminal penalties against 
interference, by public officials or private persons, with the right 
to buy, sell, rent, or occupy a dwelling; and it should be noted 
that the interference forbidden by this Section relates to all dwell
ings whether or not they are covered by the provisions of Title 
VIII, which forbids discrimination. 
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As in the processing of other criminal statutes, U.S. Attorneys 
may request the Bureau to conduct prelimiinary investigations 
of alleged violations of this Section of the Act. Requests for fun 
investigation and determinations whether to institute civil or crim
inal action should be made after consultation with the Department. 


MISCELLANEOUS MATTERS 


Interstate Transportation of Explosives 


Title 18, United States Code, Section 837 (b), added to the Code 
by Title II of the Civil Rights Act of 1960, punishes interstate 
transportation of any explosive or related material "with the 
knowledge or intent that it will be used to damage or destroy any 
building or other real or personal property for the purpose of 
interfering with its use for educational, religious, charitable, 
residential, business, or civic obj ectives or of intimidating any 
person pursuing such objectives." 


Subsection (e) provides that possession of any explosive "in 
such a manner as to evince an intent to use, or the use of such 
explosive, to damage or destroy any building or other real or 
personal property ... " creates a rebuttable presumption of inter
state transportation. 


Congress has indicated in subsection (e) that it did not intend 
to displace the primary responsibility of State and local author
ities to investigate and prosecute the type of offense with which 
subsection (b) is concerned. Accordingly, in the absence of speci~l 
Departmental authorization, no request for investigation for 
violation of this section should be initiated. When local author
ities request Federal assistance, the U.S. Attorney should obtain 
prior authorization from the Department, before requesting the 
FBI to conduct an investigation. Full details of the request by 
local authorities and the reason for requesting an FBI investigation 
should be immediately forwarded to the Civil Rights Division in 
all cases except those arising from labor disputes, which should 
be referred to the Criminal Division. No prosecution should be 
initiated without authorization from the Department. 


Interventions 


Title IX of the Civil Rights Act of 1964 (42 U.S.C. 2000h-2) 
authorizes the Attorney General to intervene in cases of general 
public importance involving alleged denials of equal protection of 
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the laws on account of race. In light of the statutory requirement 
of certification by the Attorney General, any requests for inter
vention that are received by U.S. Attorneys from private litigants 
should be forwarded to the Department with your recommenda
tions. This authority to intervene has been most frequently used 
in cases involving discrimination in selection of jurors and in 
school desegregation cases. 


Obstruction of Court Orders 


Title I of the Civil Rights Act of 1960 (18 U.S.C. 1509) provides 
misdemeanor punishment for willful interference with Federal 
court orders. Although the Department proposal for legislation on 
this subject had originally related only to court orders in school 
desegration cases, the Congress broadened the scope of the section 
to cover all types of court orders. 


The elements of the offense are as follows: 
(1) Existence of a Federal court order, judgment, or decree; 
(2) Knowledge by the defendant of the existence of such order; 
(3) Use of threats or force by the defendant; 
(4) For the purpose of preventing, obstructing, impeding, or 


interfering with: 
(a) The exercise of rights under the court order; or 
(b) The performance of duties under the court order. 
No prosecution under this section should be initiated without 


prior authorization from the Department. If the obstruction occurs 
in connection with a labor dispute or any other case falling with
in the jurisdiction of the Criminal Division, authorization for 
prosecution should be sought from the Assistant Attorney Gen
eral in charge of that Division. In all other cases such author
ization should be sought from the Civil Rights Division. Any 
complaints received by the U.S. Attorney should be reported to 
the appropriate Division of the Department for decision before 
referral for investigation. 


Threatening Communications 


The Civil Rights Division has jurisdiction over complaints and 
prosecutions under 18 U.S.C. 875 and 876, when the threatening 
communications are of a racial nature, or have some racial aspect, 
or grow out of a racial incident. As above, preliminary investiga
tions may be requested, but consultation with the Department 
should precede further steps. 


June 1, 1970 


U. S
. A


tto
rne


ys
' M


an
ua


l 1
97


0







17 


TITLE 10: CIVIL RIGHTS DIVISION 


Cooperation in State Prosecutions 


Frequently conduct which deprives persons of Federally protected 
rights in violation of Federal law also violates State law. For 
example, where a local official inflicts summary punishment on a 
person in connection with an arrest, such conduct might violate 
18 U.S.C. 242 and might also constitute a criminal action under 
State law. In such cases, where State and local authorities under
take vigorous prosecution in State courts, it is our policy to 
cooperate fully with the local prosecutor. Any release of FBI 
reports or results of investigations should have the prior approval 
of the Civil Rights Division. 


Occasionally FBI agents are subpoenaed to appear to testify in 
local proceedings or even in Federal proceedings to which the 
United States is not a party. Quite often the subpoena is issued 
on behalf of a State defendant in a criminal case seeking to obtain 
the results of an FBI investigation into alleged police mistreat
ment of the defendant. The Department's policy is to resist such 
subpoena except where the FBI agent can give eyewitness testi 
mony like any other witness. Whenever the U.S. Attorney learns 
that an FBI agent has been subpoenaed to testify in connection 
with civil rights investigations, the U.S. Attorney should imme
diately consult with the Department as to the course of action 
to be taken. 


Cooperation with Private Litigants in 

Civil Rights Cases 



Since the Department is authorized to intervene or participate 
as amicus curiae in many types of private civil rights cases, we 
prefer to follow that course in appropriate cases. It is the long
standing policy of the Department to avoid providing legal advice 
or providing information developed through our investigations to 
private litigants. It is appropriate, however, to advise private 
citizens who are not litigants of their rights under the Federal 
laws which we are authorized to enforce; and to refer private 
citizens to private lawyers in the community for consultation. 
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Voting_ _ __ ______ ___ __ ______ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __ _ _ _ _ _ _ __ __ ___ _ 10: 3 
Youth Corrections Act- __________ ._____________________________ 10: 13 


CIVIL SERVICE: 
Approval of ext.ension of emergency appointment__________________ iI: 8 
Classification Act and compensation schedule _____________________ 8: 12 
Retirement. (See Retirement.) 


Civil tax liability, effect on criminal prosecution_______________________ 4:46 


CLAIMS: 
Against Government: 


Assignments_ _ _ _ _ _ ____ _ _ _ _ _ _ _ __ ___ ___ _ _ _ _ _ ____ ___ _ _ _ _ __ _ _ _ 3: 24 
Certificates of settlement___________________________________ 3: 24 
Consummation of compromise ____________________________ 3: 24.14 
PaymenL ______________________________________________ 3: 24. 15 
Subrogation_______ _ _ _ __ _ _ _ ___ __ _ _ __ _ _ ___ ___ _ _ _ _ _ ___ _ _ _ _ _ _ _ 3: 24 


By Government: 
Bankruptcy, insolvency and estate:claims_____________________ 3: 27 
Civil penalties___________________________________________ 3: 28. 1 
Closing ________________________________________________ 3: 24. 11 


Collecting. (See Collections.)
Compromise_ _ __ _ _ __ _____ _ _ _ _ _ _ __ __ _ _ _ _ _ _ _ _ _ __ _ _ _ _ _ _ __ _ _ 3: 24. 8 
Consummation of compromise ____________________________ 3: 24. 13 
Direct reference cases _______________________________________ 3: 24 


Correspondence re___________________________________________ 3: 24.4 
Customs duties______________________________________________ 3: 28. 2 
Delegati'lD of authority in ______________________________________ 3: 24 
Disallowance of claims in bankruptcy ____________________________ 3: 28 
Doubtful collectibility__  _ _ __ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ ___ 8: 97 
False claims under Hailroad Hetirement AcL _____________________ 2: 94 
False claims under Railroad Unemployment Insurance AcL ________ 2: 9·l 
For disability or death. ________________________ .. _______________ 8: 43 


For post-seizure samples in Food, Drug, and Cosmetic Act cases_____ 2: 70 
For refund in tax cases____ _ _ _ _ ____ _ _ _ _ _ _ ____ _ _ __ _ _____ _____ _ _ _ _ 4: 56 
For reimbursment of travel expeuses__________________________ 8: llO.1 
Inactivation of judgment claims ______________________________ 3: 24. 10 
In conscientious objector cases__________________________ 7: 13,14,15,16 
Non-appropriated fund instrumentality claims_____________________ 3: 28 
Payment of: 


CollectioDs________________________________________________ 3: 21 


In other than money--------------------------------------- 8: 97
To GovernmenL_ _ _ _____ _ _ _ _ _ __ ____ _ _ _ _ _ _ __ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 8: 95 


Planningadvances___________________________________________ 3: 28.2 
Proof of claim, time limits _______________________________________ 3: 22 
Renegotiation.. _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 3: 30 
Security for deferred payments~_______________________________ 3: 12, 19 


Tort: 
Administrative settlements_________________________________ 3: 39 
Admiralty and shipping cases _______________________________ 3: 25 
Claims against Government drivers___________________________ 3: 37 
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Classification, Local Board, action oL _____________________________ 7: 14,15 
Classification Act of 1949_ _ _ _ _ _ __ _ _ _ _ _ _ ___ __ ____ __ __ __ _ _ _ _ _ _ _ _ _ _ _ _ _ 8: 6 
Clayton Act, jurisdiction over_______________________________________ 1: 8 
CLEl\lENCY: 


Docket entries form ____________________________________________ 7: 22 
Recommendations re___________________________________________ 7: 21 


CLERICAL EMPLOYEES: 
Appointment______________________________________________ 8: 6-12.0 
Character investigation oL_____________________________________ 8: 7 
Clerical applicant supply system_________________________________ 
Compensation___ _ _ _ _ ___ __ __ __ __ ____ _ _ _ __ _ _ _ _ _ _ _ _ _ _ _ ___ _ _ ____ _ _ 


8: 8 
8: 7 


Duties___ _ _ _ _ _ _ _ _ __ __ __ __ ____ __ __ __ _ _ _ _ _ _ _ _ ___ _ _ _ _ _ __ _________ 8: 7 
Entry on duty________________________________________________ 8: 8 
Interviewing and selecting personneL ___________________________ 8: 10. 1 
Rate of pay ______ _________ __ __ __ _ _____ ____ ____ ___ ___ _________ 8: 7 


Oath of office_________________________________________________ 8: 8 
Position and vacancy controL __________________________________ 8: 10. 2 
Removal oL __________________________________________________ 8: 34 
Salary schedule_____ _ _ _ _ _ _ _ _ __ _ _ _ _ _ _ __ _ _ __ __ __ __ _ _ _ _ _ _ __ _ _ _ _ _ _ _ 8: 11 
Suspension oC__________________________________________________ 8: 34 
Trial period oL ___________ ~ _ _ __ __ __ __ _ _ __ __ _ _ __ __ _ _ __ ____ __ _ 8: 10. 1 
Vacancies_____ _ _ _ _ __ ___ __ ___ _ _ __ ___ _ _ _ _ _ _ __ _ _ _ _ _ _ _ _ ___ ______ __ 8: 7 


Closed case files ________________________________________________ 8: 63,67 
Closing civil claims and judgments________________________________ 3: 24. 11 
Closing out tax cases compromised__ _____ _ _ _ _ ___ ___ _ _ _ _ _ _ _ ____ __ _ _ _ __ 4: 51 
Collection District, Internal Revenue ________________________________ 4: 44 
COLLECTIONS: 


After judgment in tax cases___________________________________ 4: 38,41 
Alter ego theory_______________________________________________ 3: 20 
Appeal by debtor___ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 3: 18 
Bankruptcy, insolvency and estate matters _______________________ 3: 27 
By United States Attorneys_____________________________________ 8: 95 
Closing of claims _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 3: 24. 11 
Compromise of claims_______________________________________ 3: 24.8 
Consent judgments_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 3: 19 
Cooperation of MarshaL _______________________________________ 3: 14 
Corporate debtors ____________________________________________ 3: 19 
Credit information __________________________________________ 3: 11,17 
Criminal fines and forfeited bail bonds ___________________________ 2: 23 
Delegation of authority_______________________________________ 3: 24 
Demand___________________________________________________ 3: 10,16 
Disposition oL__ _ __ ______ _ ______ ___ _ _ __ __ __ _ _ _ _ _ _ ________ __ __ _ 8: 95 
Erroneous payments to employees _____________________________ 8: 42.8 
Execution and sale_____________________________________________ 3: 18 
Exemptions__________________________________________________ 3: 18 


Fines in antitrust case8_________________________________________ 7: 4 
Foreclosure of Government mortgages ____________________________ 3: 15 
Future review of 'inactive' judgments____________________________ 3: 20 
Garnishment_________________________________________________ 3: 19 
Inability to find debtor _______________________________________ 3: 10 
Installment payments_________________________________________ 3: 11 
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COLLECTIONS-Continued
Interest_____________________________________________________ _ 


3: 14 
Interviews with debtors _____________________________________ 3: 10, 17
JUdgments __________________________________________________ _ 3: 16 
Lien perfecting judgment a8 ___________________________________ _ 3: 17 
Offset as means oL __________________________________________ _ 3: 11 
Other sources of recovery ______________________________________ _ 3: 19 
Payment of amounts due the Government, form of-_______________ _ 8: 95 
Pr~judgment------------------------------------------- _____ _ 3: 10 
Provisional remedies __________________________________________ _ 3: 14 
Receipts for __________________________________________________ _ 8: 95 
Renegotiation claims __________________________________________ _ 3: 30 
Security for deferred installments _____________________________ 3: 12, 19 
Statute of limitations on in tax cases ____________________________ _ 4: 56Suit_________________________________________________________ _ 


3: 12
Supersedes bond______________________________________________ _ 3: 18 
Suspense system______________________________________________ _ 3: 22 
Transmittal to the Department_________________________________ _ 8: 95 


Collector of Internal Revenue. (8ee Director of Internal Revenue.)
Color, discrimination because oL____________________________________ _ 8: 50 
COMMISSIONER OF INTERNAL REVENUE: 


Agreement to extend statute of limitations ______________________ _ 4: 53 
Authority of, to commence tax suits ____________________________ _ 4: 7 
Authority to issue summons and other process ___________________ _ 4: 26 
Contempt of, for failure to obey summons_______________________ _ 4: 26 
Enforcement of authority to issue summons and other process______ _ 4: 26
Informer's awards____________________________________________ _ 4: 27 
Subpoenas served on the employees of office oL__________________ _ 4: 28 


COMMISSIONERS: 
Appointment of for special purposes _____________________________ 8: 149 
Complaints before. in tax cases__________________________________ 4: 45 
l\fanuaL _____________________________________________________ 2: 8. 1 
Preliminary hearings before __________________________________ 2: 8-8. 1 
Reports oL __ _ ____ __ ____ ____ ____ ________ __ ________ __ __ ______ _ 8: 81 
Witnesses before ______________________________________________ 8: 124 


COMMITMENT: 
Mental defectives__ __ __ ___ _ _ ______ _____ ______ __ __ ____ ___ ___ _ _ _ 10: 18 
Preceding final judgment______________________________________ 10: 10. 2 


COMMITTEE: 
Efficiency Awards______ ___ _ _ __ ____ __ _ _ __ ________ _ _ __ _ _ __ ___ _ _ _ _ 8: 30 
Veterans Hearing------ ___ __ ___ ___ ___ _ _ _ __ __ _ _ __ __ ___ ___ __ __ ___ 8: 49 
Young American Medals_ _ _ _ _ ___ _ _ _ _ _ _ _ _ __ _ _ _ _ _ _ __ ___ ___ __ __ ___ 8: 48 


COMMODITY EXCHANGE ACT: 
Appeals from orders under______________________________________ 6: 14 
Jurisdiction over________  __ _ _ ___ _____ _________ ___ __ ______ _ _ __ ___ 1: 9 


Common carrier, travel by _________________________________________ 8: 112 


Communications, threatening----------------- ______________________ 10: 32 
COMMUNISM: 


Affidavit re under Labor Management Relations Act_______________ 9: 16 
Commutation, recommendations re ________________________________ 7: 21-22 
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COMPENSATION: 
After separation from military service___ _ __ _ _ _ _ _ ___ _ _ ___ _ _ _ _ _ _ _ _ _ 8: 49 
Basic, for retirement purposes___________________________________ 8: 37 
Clerical employees...____________ ________________________________ 8: 6 
Dual, restrictions as to_______________________________________ 8: 52.3 
Experts______________________________________________________ 8: 128 
Final salary payments_________________________________________ 8: 144 
For holiday work_____________________________________________ 8: 14.1 
For injury or death in line of duty____________________________ 8: 42.10 
Forland______________________________________________________ 5: 9 
For overtime work ___________________________________________ 8: 14.1 
For period of unjustified removal for suspension___________________ 8: 35 
Interpreters__________________________________________________ 8: 130 


Minimum rate of grade_________________________________________ 8: 7 
Prohibited to attorneys paid by other agencies____________________ 8: 5 
Regular Assistant United States Attorney _______________________ 8: 4.1 
Schedule under Classification AcL_______________________________ 8: 15 
Special Assistant United States Attorney_________________________ 8: 6 
Unemp!oymenL____________________________________________ 8: 42. 6f 


United States Attorneys________________________________________ 8: 2 
Vouchers for _________________________________________________ 8: 112 
Witnesses________________________________________________ 8: 117, 1 H) 


Compensation Acts, direct reference of cases under ____ _ _ _ _ _ _ __ _ _ _ _ _ _ _ _ 2: 4 

COMPENSATORY LEAVE. (See Leave.) 

COMPLAINTS: 



Commissioners', ill tax cases ____________________________________ 4: 45 
Costs________________________________________________________ 3: 2 
CriminaL _ _ _ _ ___ ___ __ _ __ _ _ _ _ _ _ _ _ ______ __ _ _ __ _ _ _ _ __ _ _ __ __ _ _ _ _ _ 2: 5 


Direct reference cases__________________________________________ 3: 2 
Dismissal oL __ .___ _ _ _ _ ___ _______ __ ____ _ _ _ _______________ _ _ ____ 2: 21 
Fraud cases_ __ __ _ _ _ _ _ ______ __ __ _ _ __ __ _ _ _ _ __ ___ ____ _ _ _ _ _ _ _ _ _ _ 3: 26_2 


In actions against Government__________________________________ 3: 3 
In antitrust violations__________________________________________ 7: 1 
In civil tax cases__ ___ _ _ _ _ _ _ _ __ _ ______ ___ __ _ _ _ _ _ _ _ _ _ _ _ _ _ __ __ _ _ _ 4: 37 
In criminal cases_ _____ _ _ _ __ _ _ _ _ __ ___ _ _ __ _ _ _ _ _ _ _ _ _ _ __ _ _ _ __ __ _ _ _ 2: 5 
In criminal tax cases_ ___ _ _ _ __ _ _ _ _____ __ ___ _ _ _ _ _ _ _ _ _ __ _ _ _ __ __ __ _ 4: 44 
In equal employment opportunity cases _________________________ 8: 50.1 
In tax lien foreclosure suits by the United States__________________ 4: 17 
rnterest- __ _ _ _ _ _ _ _ _ _ _ _ _ ___ _ _ _ _ _ _ _ _ _ _ __ _ _ ___ _ _ _ _ __ __ _ _ _ _ _ _ _ _ _ _ _ 3: 2 


Number of copies______________________________________________ 3: 2 
Preliminary approvaL_________________________________________ 3: 2 


COMPROMISES: 
Admiralty Claims Acts_________________________________________ 3: 25 
Agreements ________________________________________ 3: 24. 13, 24. 14 
Antitrust cllses_ _ _ _ _ ___ _ _ _ __ _ _ _ _ _ _ _ _ __ _ _ _ _ _ _ _ _ _ _ __ _ _ _ _ _ _ _ _ _ _ _ _ _ 7: 2 
Attorney General ____________________________________________ 3: 24.6 
Authority in civil cases _________________________________________ 3: 24 
Authority, in criminal c8.ses_____________________________________ 2: 45 
Bases for compromise________________________________________ 3: 24.8 
Civil Division, function ______________________________________ 3: 24_ 6 
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CO MPRO M lSES-Continued 
Condemnation proceedings_ _________ ____ ______ _ _ _ _ _ ____ _ _ _ _ _ _ _ __ 5: 14 
Consummation of compromise of claim against Government_____ 3: 24.14 
Consummation of compromise of claim by Government__________ 3: 24. 13 
Criminal cases under customslaws_______________________________ 2: 64 
Criminal liability _ _ __ _ _ _ _ _ _ _ __ ____ __ _ _ __ ____ __ _ _ _ _ _ _ __ __ _ _ _ _ _ _ _ 2: 46 
Criminal liability under Indian liquor ll~w _____________________ 2: 46, 83 
Data to be forwarded with offer________________________________  3: 24. 8 
Deferred paymenL _____________________________________________ 3: 19 
Delegation of authority ________________________________________ 3: 24 
Doubtful collectibility ________________________________________ 3: 24.8 
Financial condition of debtor__________________________________ 3: 24.8 
Fine judgments _______________________________________________ 2: 23 
Forfeited appearance bonds_____________________________________ 2: 23 
Going businesses ____________________________________________ 3: 24.6 
Inte/'Ilal revenue and related liquorlaws____________________ 2: 46, 47,83 
Lands Division cases __________________________________________ 5: 3,7 
Lien claims against specific property _ _ __ _ _ __ _ _ __ _ _ __ _ _ _ _ _ _ __ _ _ _ 3: 28. 5 
Narcotic law __ ___ _ _ __ ________ _ _ __ __ ____ __ __ _ _ __ ___ _ _ _ _ _ ___ _ _ _ _ 2: 88 


Offers of. (See Offers in Compromise.) 
OPS Cases ____________________________________________________ 2: 23 
Payment in offers oC__ _ _ _ _ _ __ _ _ __ _____ ___ ____ _ _ _ _ ____ _ _ _ _ _ _ _ _ _ 8: 96 
Petitions for remission __________________________________________ 2: 83 
Procedure in criminal cases _____________________________________ 2: 47 
Recommendation of U. S. Attorney ____________________________ 3: 24.8 
Suits against Government drivers____ _ _ _ _ ____ _ _ _ _ _ __ __ __ __ _ _ _ _ _ _ _ 3: 38 
Tax cases __________________________________________________ 4: 47-52 
Tort Claims Act suits________________________________________ 3: 24.3 
Tucker Act suits_ _ _ __ ___ __ __ ___ ____ __ __ _ _ __ ____ _ _ __ __ _ _ __ __ 3: 24. 14 
Twenty-eight Hour Law_______________________________________ 2: 107 
Veterans insurance Cllses____ _ _ __ ___ _ __ _ _______ __ _ _ _ _ _ _ __ _ _ _ _ _ _ _ _ 3: 29 


Comptroller General, requests for rulings oL________________________ 8: 148. 1 
Computation of time for appeals ____________________________________ 6: 16 
Conclusions of law and findings of fact ________________________ 3: 8; 4: 36,38 
CONDEMNATION: 


Abandonment or dismissal ot proceeding__________________________ 5: 9 
Advice to landowners of deposit of funds, form oC_________________ 5: 54 
Answer of defendant, form oL __________________________________ 5: 59 
Appeals ______________________________________________________ 5: 44 
Appraisers, employment oL ______________________________________ 5: 44 
Appraisals, form and contents ___________________________________ 5: 44 


Certificate as to parties in possession and mechanics' liens __________ 5: 10 
Certificate for service by publication, form 01. ____________________ 5: 57 
Certificate of inspection and possession, form of ____________________ 5: 63 
Certificate of pUblication and mailing, form oC____________________ 5: 58 
Clerk's receipt, form of. ___ _____ __ _ _ _ _ __ ______ _ _ _ _ _ _____ __ _ _ _ _ _ _ 5: 51 
CommiS8ioners' awards, objections to____________________________ 5: 15 
Complalnt _________________________________________________ 


______________________________________________ . _
. _ 5: 8, 55 


Comprom~ s _e  5: 14 
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CONDEMNATION-Continued 
Declaration of taking, distribution of compensation _______________ _ 5: 12 


Exclusion of property taken________________________________ _ 5: 12 
Interest on award to be minimized __________________________ _ 5: 11 
Judgment on, contents____________________________________ _ 5: 11 
Notification of interested parties by letter___________________ _ 5: 12Procedure_______________________________________________ _ 


5: 11 
Defects in title eliminated by proceedings________________________ _ 5: 16 
Defendants, ascertainment 01. _________________________________ _ 5: 9
Defendants, changes in________________________________________ _ 5: 10
Disclaimer, form of ___________________________________________ _ 5: 66 
Distribution of funds deposited in courts: 


Assistance to be given to condemnees______________________ 5: 12, 16 
Taxes and assessment paid by court order____________________ 5: 16 
Unclaimed share returned to Treasury_______________________ 5: 17 


Engineers, employment oL____________________________________ 5: 44 
Expert witnesses, employment 01.______________________________ 5: 44 
Federal eminent domain manuaL________________________________ 5: 45 
Institution of proceeding_ ____ __ ___ __ _____ _ _ _ _ _ _ _ _ _ _ __ ____ __ ___ _ 5: 8 
Judgments, contents oL________________________________________ 5: 15 
Judgments, summary, entered when _____________________________ 5: 13 
Libels under Food, Drug, and Cosmetic Act ______________________ 2: 69 
Motion for order for delivery of possession, form 01. _______________ 5: 58 
Motions for new trials_____ ______ _ _ _ __ _ _ _ __ ___ ____ _ _ __ _ _ _ _ _ _ _ _ _ _ 5: 15 
Moving expenses in certain defense projects _______________________ 5: 20 
Notice of appearance, form oL __________________________________ 5: 60 
Notice of, form 01. ____________________________________________ 5: 56 
Options and contracts of sale, summary judgments on______________ 5: 13 
Order for delivery of possession, form oL _________________________ 5: 58 
Order of possession_ _ _ _ ___ ___ ___ _ _ _ _ _ __ _ ______ ___ _ _ _ _ _ _ __ _ _ ___ _ 5: 10 


Procedure, Rule 71A, F. R. C. P________________________________ 5: 8 
Reports to Department_ _ _ _ _ ____ _ _ _ _ _ _ _ _ __ _ _ __ __ __ _ _ _ __ _ _ _ _ _ __ _ 5: 17 
Research_ _ _ ___ ______ _______ __ ___ _______ ___ _ _ _ _ __ _________ _ _ _ _ 5: 45 


Service of notice_______________________________________________ 5: 8 
Soldiers' and Sailors' Civil Relief Act ____________________________ 5: 19 
Stipulation in housing cases, form of_____________________________ 5: 60 
Temporary use cases: 


Moving expenses, when allowed ____________________________ _ 5: 20 
Increase of compensation, Public Housing projects ____________ _ 5: 20 
Restoration upon termination of use ________________________ _ 5: 19 
Termination of, procedure _________________________________ _ 5: 11) 


Title evidence: 
Continuation 01.__________________________________________ 5: 9 
Procurement oL___________________________________________ 5: 9 


Transcripts of record of proceedings: 
Final transcript_ ___________ __ ___ _ _ _ _ _ __ ______ _ _ __ __ _ _ _ _ __ _ 5: 18 
Initial transcript____________ _ _ _ _ _ _ _ _ _ ___ __ ____ _ _ __ __ __ _____ 5: 18 
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CONDEMNATION-Continued 
Trials: 


Award of excessive compensation __________________________ 5: 14.2 
By commieeion__________________________________________ 5: 14. 2 
By court_______________________________________________ 5: 14. 2 
By jury________________________________________________ 5: 14. 2 
Demand for jury triaL ___________________________________ 5: 14. 2 


Conduct, laws and penalties governing ______________________________ 8: 52b 
Conferences, in tax caees________________________________________ 4: 44, 49 


Confeeeion, of judgment in revocation of naturalization caees____________ 2: 78 
Confidential information, disclosure of prohibited______________________ 8: 60 
Confidential material, safeguarding oL _______________________________ 8: 61 


CONSCIENTIOUS OBJECTORS:Claims____________________________________________________ 7: 13-20 
Files and dockets on___________________________________________ 8: 65 
Witneils at hearings involving ________________________________ 8: 122.3 


Conscientious objector unit___________________________ 7: 14-16,18,20; 8: 65 
Consent of the United States to be sued in state court__________________ 4: 23 
Conservation of resources of U. S____________________________________ 5: 1 
CONSPIRACY, CRIMINAL. (S,e substantive crime involvecL) 
CONSTITUTIONAL QUESTIONS:


Appeals_ _ __ _____________________ __ ______ __ __ ____ ____ _ ________ 6: 12 
Interventions _________________________________________________ 3: 36 
Notification to Civil Division_ _ _________________________________ 3: 7 


Construction of statute, judicial statement re_________________________ 6: 2 
Contact with judge. in criminal cases _______________________________ 2: 16.6 
Contagious disease, sick leave for ____________________________________ 8: 18 


CONTEMPT: 
In tax cases___________________________________________________ 4: 26 
Of Congress, in internal security and Criminal Division cases_ 9: 2, 15; 2: 64. 1 


Contempt proceedings, report on ____________________________________ 8: 75 
Continuance, notification to Civil Division____________________________ 3: 1 
Contraband, offers in compromise in forfeiture oC___________________ 2: 47,64 
CONTRABAND TRANSPORTATION ACT. (See Narcotic Law.) 
CONTRACT: 


Employment of reporters in grand jury proceedings_______________ 8: 131 
Forme, execution 01. _________________________________________ 8: 86.1 
GSA, utilization oL __________________________________________ 8: 86.2 
Insurance _ ____________________________________________________ 3: 29 
Printing___ _ __________________ _ __ __________________________ 8: 114. 2 
Repairs_ _ _ _ __ ________ ____ _ _ ___ _____ ___ _ _ ____ ___ _ ___________ __ 8: 85 
Service ____________________________________________________ 8: 10~3 


Services and supplies, advertising 01. ___________________________ 8: 86. 1 
Telephone service_____________________________________________  8: 90 


Contract reporter, in conscientious objector cases.. ___________________ 7: 18. 19 
Contract Settlement Act, fraud caees ________________________________ 3: 27 


CONTRIBUTIONS: 
To superiors________________________ __ _ _______________________ 8: 54 
Voluntary, toward retirement fund____________________________ 8: 38. 2 
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CONTROL: 
Of funds ___________________________________________________ 8: 102. 2 


Of Iitigation__________________________________________________ 3: 7 
Conversion of group life insurance __________________________________ 8: 42.6 
Conveyance, fraudulenL _ _ ___ _ _ _ __ _ _ _ _ _ _ _ _ _ __ ___ _ _ _ _ _ ____ _ _ _ _ _ _ __ _ _ 3: 11 


Cooperation of Marshals in collection matters________________________ 3: 14 
Cooperation with Marshals _________________________________ 2: 16.4; 8: 82 
Copyright law_____ ____ _____ __ ____ _ _ __ __ _ _ __ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ ___ _ 2: 63 


CORl'ORATIONR: 
Probation_ _ _ _ _ __ __ ______ ________________________ __ __ __ __ ___ _ 10: 24 
Summons in criminal cases _____________________________________ 2: 7-8 


CORRESPONDENCE: 
Admiralty and shipping cases_ _ _ ___ __ __ _ _ _ _ _ __ __ _ _ _ _ _ _ ___ _____ __ 3: 26 
Bulk maiL ___________________________________________________ 8: 89 


Delegated cases, Civil Division ________________________________ 3: 24.4 
Miscellaneous, filing oL________________________________________ 8: fJ5 
Preparation oL___ _ _ _ _ _ __ _ _ _ __ _ _ _ _ _ _ ____ _ _ __ _ _ __ ___ _ _ _ _ _ _ _ _ _ _ 8: 86. 2 
Transmittal oL______ __ __ ___ _ __________________ __ _____ ___ _ _ __ _ 8: S9 
Use of frank materiaL _________________________________________ 8: 89 


Corrupt Practices Act case8___________ _ _________ _ ___ _ _ __ _ _ _ _ _ _ _ _ _ _ 10: 6.2 



COSMETICS. (See Food, Drug, and Cosmetic Act.) 

Cost-plus contractors______ __ ____________ ___ ___ __ _ _ _ _ _ _ _ _ _ ___ _ _ _ _ _ _ _ 3: 35 



COSTS: 

Advertising _______________________________________________ 8: 98,] 46 
Collection in civil cases _________________________________________ 3: 14 
Fines and fine judgments_ _ _ ____ _____ _ _ _ _ __ ___ _ _ _ _ _ _ _ _ _ _ ______ __ 2: 23 
Judgments against the United States_____________________________ 3: 24 
Tax cases _________________________________________________ 4: 41,52 
Report oL __ ___________ ___ ___ ____ _____ ___ ______ ________ _ _ __ _ _ 8: 81 


COUNSEL: 
At preliminary hearings ______________________________________ 2: 10.2 
Docket entries in criminal cases _________________________________ 2: 17 
Foreign, employment oL ______________________________________ 8: 129 
In criminal cases generally _______________________________________ 2: 17 
In fair employment cas8s ______________________________________ 8: 50.5 


(See Attorneys.) 
Counterclaim, jurisdiction as to ___________________________________ 3: 26.4 
Counterfeiting and forgery, criminal investigatioll ____________________ 2: 64.1 
Court orders, obstruction oL_______________________________________ 10: 31 



COURT LEAVE. (See Leave.) 

COURT OF CLAIMS: 



Cases, purchase of transcripts__________________________________ 8: 133 
Jurisdiction in tax suits _______________________________________ 4: 3, 4 


COURT REPORTERS: 
Additional reports in lands case8 ______________________________ 8: 132.1 
Authorization for ______________________________________________ 8: 133 
Conscientious objector cases __________________________________ 7: 18, 19 
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Independent, employment oL ________________________________ 8: 132.1 
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COURT REPORTERS-Continued
Salaried____________________________________________________ 8: 130. 1 


Selective Service cases _______________________________________ 8: 132. 1 
Transcripts __________________________________________________ 8: 131 
Vouchers for _________________________________________________ 8: 141 


COURTS MARTIAL: 
Unlawfully wearing uniform ____________________________________ 2: 78 


Criminal cases, appeals in ________________________________________ . 6: 6, 8. 2 
Criminal Code__ __ ____ ________________ _ _ _ __ ___ _ _ _ _ __ _ _ _ _ __ __ ______ _ 2: 1 


CRIMINAL DIVISIONBulletin _____________________________________________________ _ 
2: 1 


Tax offenses, jurisdiction oL ___________________________________ _ 4: 43 
Criminal section, tax division ______________________________________ _ 4: 43 
Custody of prisoners pending habeas corpus appeals __________________ _ 6: 9 
Customs, appeals in cases re _______________________________________ _ 6: 14 
CUSTOMS LAWS: 


Collection of duties_ ___ _ _ _ _ _ _ _ _ _ _ _ __ _ _ _ _ _ _ _ _ _ _ ___ _ _ _ _ _ __ _ _ _ _ _ 3: 28. 2 
Compromise and forfeiturp ____________________________________ 2: 64. 2 
Criminal cases and investigations under_________________________ 2: 64.2 
Dismissal of criminal cases uuder ________________________________ 2: 19 
Disposit.ion of merchandise forfeited under________________________ 2: 65 
(See Internal Revenue and Related Liquor Laws.) 


D 
Dangerous Cargo Act__ ___ ____ _ _ _ _ __ _ _ _ _ _ __ _ _ _ _ _ _ _ _ _ _ __ _ _ __ _ _ __ _ _ _ _ 2: 3 


DEATH: 
Benefits under Retirement Act___ __ __ _ _ ___ _ _ _ _ _ _ _ _ _ _ _ _ _ __ ____ _ 8: 40. 1 
Compensation____ ______ _ _ __ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __ _ _ _ _ _ __ _ _ _ 8: 45 
Claims __________________________________________________ 8: 42. 6f, 45 
Forms for reporting___________ _ _ __________________ _ _ _ __ ___ ____ _ 8: 42 
Group life insurance _________________________________________ 8: 42.6f 
Indebteduf'ss for unearned leave_________________________________ 8: 24 
Lump sum payment of annual leave to beneficiary_________________ 8: 25 
Of employee absent from headquarters ___________________________ 8: 47 
Presumption arising from unexplained absence ____________________ 3: 29 
Report of employees death _________________________________ . ___ 8: 44.1 


Debts, of employee_ ___ __ _ _ _ _______ _ _ _ _ _ _ _ _ _ _ _ _ _ __ _ _ _ __ _ _ _ ____ ___ _ _ 8: 54 
DECEDENTS' ESTATES_________________________________________ 3: 27 


Insufficient assets in tax cases_____ _ _ _ __ __ _ _ _ _ _ _ _ _ _ _ ___ _______ _ _ _ 4: 9 
Suits to establish tax and lien rights___________________________ 4: 11, 14 


Declaration of taking procedure. ___ ___ _ _ _ _____ _ _ _ __ _ _ _ _ ____ ___ _ _ _ ___ 5: 11 
Declaratory judgment, tax suits__ __ __ _ _ ___ __ ___ _ _ _ __ _ _ _ _ _ _ _________ _ 4: 6 
Declaratory Judgment Act__________________________________________ 3: 32 


DECORATIONS. (See Military Medals and Insignia.) 
DEDUCTIONS: 


For delinquent Federal taxes ____________________________________ 8: 13 
For erroneous payments to employees __________________________ 8: 42. 8 
For group life insurance _ _ __ _ _ _ _ _____ __ _____ ___ ___ _ _ _ _ _ _ _ _ _ _ _ _ 8: 42. 5 
For retirement_ _ _ _ _ _ ___ _ _ _ _ _ _ _ _ _____ ___ _ _ _ _ __ __ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 8: 37 
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DEEDS TO UNITED STATES: 
Corporations_____ _ _ _ _ _ _ _ _ _ _ _ _ _ __ _ _ _ _ _ _ _ __ _ _ __ ___ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 5: 41 
Fiduciaries_____ _ _ _ _ _ _ _ _ _ _ _ _ __ _ _ __ _ _ _ _ ____ _ _ _ _ __ __ _ _ _ _ _ _ _ _ _ _ _ _ _ 5: 41 
Form and contents _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 5: 42 
In lieu of foreclosure_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 3: lG 


Defense, cost-plus contractors _______________________________________ 3: 35 
Defense Production Act, Antitrust Division functiolls under ____________ 1: 10 
Deferment, for employee called to active duty_________________________ 8: 49 
DEFERRED PAYMENTS: 


Compromises_ _ _ _ ____ __ ______ __ _ _ __ _ _ _ _ _ _ __ __ __ _ _ _ _ __ __ ___ _ _ _ _ 3: 11 
Security___ _ _ _ _ _ _ ____ ___ ____ _______ __ _ _ _ __ _ _ _ __ _ _ _ _ __ __ _____ __ 3: 12 


DELEGATIONS OF AUTHORITY: 
In civil cases __________________________________________________ 3: 24 
In criminal cases _________________________________________ 2: 4, 20, 69 
In lands cases___________ ___ __ __ _ ____________ _________ __ ____ _ _ _ 5: 14 
In marketing quota penalty cases________________________________ 2: 4 


DELINQUENTS: 
Juvenile, procedure_ _ _ _ _ __ _ _ _ _ _ _ _ _ _ __ ___ _ _ _ _ __ __ _____ _ _ _ _ _ _ _ __ 10: 15 
Universal Military Training and Service Act ______________________ 2: 101 


Delivery of armed forces personnel for civil prosecution________________ 2: 29 
DENATURALIZATION. (See Immigration and Naturalization.)
Denial of annuity_____ ___ _ _ _ _____ ______ _ _ _ _ __ _ _ _ _ __ _ _ _ _ _ __ ___ __ __ _ _ 8: 42 


DEPENDENTS' ASSISTANCE ACT OF 1950: 
Criminal cases under___________________________________________ 2: 66 
Instituting prosecutions under_________________________________ 2: 66.1 
Investigations under_________________________________________ 2: 66.1 
Prosecution by courts martiaL ________________________________ 2: 66.1 
Referral procedures_ ____ ___ _ _______ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __ __ ____ __ 2: 3 


DEPORTATION: 
Advice to court at time of sentence ______________________________ 2: 77 
(See Immigration and Naturalization.) 


DEPOSITIONS: 
Authorization__ ____ ___ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __ ___ __ _______ __ _ _ _ _ _ _ 8: 99, 117 
In Selective Service cases _______________________________________ 2: 103 
In tax cases ___________________________________________________ 4: 32 
Payment for_________________________________________________ 8: 117 
Taking oL ____________________________________________________ 8: 117 


Designation of organizations pursuant to Federal employee security pro
gram___________________________________________________________ 9: 8 


Destruction of aircraft, false reports re______________________________ 2: 68.1 
Detained witnesses______________________________________________ 8: 122.3 
DIRECT REFERENCE CASES: 


Accident reports act ______________________________________ 2: 2,95,96 
Admiralty and shipping_________________________________________ 3: 26 
Agricultural lending agencies __________________________________ 2: 2,59 
Anti-gambling statutes_______________________________________ 2: 3, 59 
Census cases___ ____ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __ __ ___ _ _ _ ___ _ _ _ _ _ _ _ _ _ _ _ _ _ __ _ 2: 62 
Certain cases under Anti-Racketeering Act ________________________ 2: 59 
Complaints_______ _ _ _ __ ___ ___ __ _ _ _ __ ___ __ ___ _ _ _ __ _ _ _ _ _ _ _ _ _ _ _ __ 3: 2 
Compromise of •• __ __ _ _ _ ___ __ _ _ _ _ __ ___ ___ _ _ ___ ____ ___ _ _ _ __ _ _ ___ 3: 24 
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DIRECT REFERENCE CASES-Continued
Contempt of Congress __________________________________________ 9: 15 
Criminal cases under Interstate Commerce Act ____________________ 2: 86 
Criminal cases under narcotic law _______________________________ 2: 86 
Criminal Division referral procedures ____________________________ 2: 2,3
Criminal tax cases_____________________________________________ 4: 43 
Dependents Assistance Act ______________________________ 2: 3,66-66.1
Elkins Act ________________________________________________ 2: 3,8~ 1


Explosives and Dangerous Weapons Act ______________________ 2: 3, 8~ 1 
Fair Labor Standards Act cases ________________________________ 2: 66.1 
False reports, etc__________________________________________ 2: 3,68. 1 
Federal Aviation Act _______________________________________ 2: 3,68.2 
Food, Drug and Cosmetics Act ______________________________ 2: 3,68.3 
Hours of Service Act.________________________________________ 2: 3,95 
Indian liquor law cases __________________________________________ 2: 79 
Internal revenue and related liquor laws ________________________ 2: 3,81 
Internal security cases_________________________________________ 9: 2 
Interstate Commerce Act __________________________________ _ 2: 3, ~ 1
Interstate Commerce Act, Part II ______________________ ~ _________ 3: 32 
Investment Advisors Act ___________________________________ 2: 4,96.1 
Lands Division cases___________________________________________ 5: 5 
Locomotive Inspection Act ___________________________________ 2: 3.95 
Mail fraud cases _____________________________________________ 2: 3,92 
National Stolen Property Act_________________________________ 2: 3,90 
Neutrality Act____ _______ __ __ ___ ___ _ _ _ _ _ _ _____ _ _ _ _ _ __ ____ __ _ _ _ 9: 10 
Railroad Matters (ICC)-Misc________________________________ 2: 3,95 
Railroad Retirement Act _____________________________________ 2: 3,94 
Railroad Unemployment Insurance Act ________________________ 2: 3,94
Safety AppUanceAct _________________________________________ 2: 3,96 
Securities Acts, violations of- _______________________________ 2: 4,96. 1 
Security Control Air Traffic cases _____________________________ 2: 4, 100 
Twenty-eight Hour law______________________________________ 2: 3,107 
White Slave Traffic AcL ____________________________________ 2: 4,109 


DIRECTOR OF INTERNAL REVENUE: 
Authority to examine books, records, accounts and persons_________ 4: 26 
Authority to issue summons and other process____________________ 4: 25 
Certificate of probable cause, form oL ___________________________ 4: 38 
Claims for taxes in bankruptcy proceedings _______________________ 4: 12 
Contempt of, for failure to obey summons ________________________ 4: 26 
Copies of complaints filed against ________________________________ 4: 29 
Court costs in judgments against ________________________________ 4: 41 
Dead or out oloffice________________________________________ 4: 3,5,11 
Enforcement summonses and other process_______________________ 4: 26 
Improper party in lien foreclosure suits ________________________ 4: 20, 24 
Injunction against________ __ ____________ ______ __ _ _ _______ ___ _ _ _ 4: 6 
Interest on judgments against ___________________________________ 4: 41 
Investigations_____________________ ________ __ _______ __ _________ 4: 32 
Judgments against___________________________________________ 4: 5,41 


Jurisdictional amount in suits against____________________________ 4: 5 
Refund tax suits against, in state courts__________________________ 4: 24 
Right to levy on property generally ______________________________ 4: 10 
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DIRECTOR OF INTERNAL REVENUE-Continued 
Statute of limitations in tax suits against ________________________ _ 4: 56 
Subpoenas on employees of the office oL ________________________ _ 4: 28 
Surety bonds, suits on _________________________________________ _ 4: 10 
Venue of tax suits againsL ____________________________________ _ 4: 25 


Directory of antitrust field office8 __________________________________ _ 7: 1 
Disability, claims for _______________________________ .. ______________ _ 8: 43 
DISALLOWANCE OF CLAIMS. (See Ciaims.)
Disbarment proceedings___________________________________________ _ 3: l' 
Discharge of witnesses_ _ ___ __________ _ _ _ _ __ ______ _ _ __ _ _ _ _ __ ___ __ 8: 122. a 
Disclaimer, in tax lien foreclosure suits _____________________________ _ 4: 21 
DISCLOSURE OF INFORMATION: 


Civil Rights AcL___________________________________ .. ________ 10: 6 
From official files ____________________________________________ 8: (lO.4 
From pemonnel invest,igations____ _ _ _ _ _ _ _ _ __ __ __ ___ ___ _ _ _ _ _ ____ __ 8: 61 
Labor-Management Disclosure Act _______ "_ ____ ___ _ _ _ _ _ _ _ ___ _____ 2: 85 
Upon request _________________________________________________ 8: 61 


Discrimination, fair employment program ____________________________ 8: 50 


DISMISSALS: 
After plea to major count, tax cases ______________________________ 4: 46 
Complaint8_ __ _ _ _ ___ __ ____ _ _____________ __ __ ___ _________ _ _ _ __ 2: 21 
Consent judgment as basis____ _ _ _ _ _ _ _ __ _ _ _ _ _ _ _ _ _ _ _ _ _ ____ __ _ _ _ _ _ _ 3: 14 
Criminal cases, procedure ____________________________________ 2: 18-22 
Deed in lieu of foreclosure as basiH_______________________________ 3: 16 
Internal security cases, procedure_______________________________ 9: 4 
Payment of claims against GovernmenL ______________________ 3: 2·1, 14 
Prior authorization required in certain criminal cases_ _ _ _ _ _ _ _ _ _ _ 2: 4. 1, 20 
Prior authorization required in criminal tax ca8es__________________ 4: 45 
Without prior authorization in certain criminal cases _________ 2: 18;4: 45 


DISPOSAL OF RECORDS. (See Records 1 
DISTRAINT FOR TAXES. (See Tax Lien Foreclosure.) 
DISTRAINT, WARRANT OF: 


Refusal to surrender property under, in tax ca8e8________________ 4: 10,17 
Statute of limitations on, in tax cases ____________________________ 4: 56 


DISTRIBUTION OF COMPENSATION. (See CONDEMNATION.) 
District Counsel, Internal Revenue Service __________________________ 4: 43 


DISTRICT COURTS: 
Deposited funds __________________ - ___ __ __ _______ _ _ __ _ _ _ _ _ __ ___ 3: 8 
Indispensable parties____ __ __ ____ _ _ _ _ _ _ __ __ ___ _ _ ___ _ _ _ ____ _____ _ 3: 5 
Juri8diction__ _____ _____ ___ ____ _ _ _ _ _ _ __ _ _ _ _ _ ___ __ _____ _ _ ____ __ _ 3: 3 


As to counterclaims_______________________________________ 3: 26.4 
Government employment cases______________________________ 3: 6 
Mandarnus_______________________________________________ 3: 6 
Personal liability of Government officers._____________________ 3: 5 
Statutory basis_ __ __ __ _ _ __ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __ __ _ _ _ _ _ _ _ __ _ _ ___ 3: 32 
Tax civil cases, amount____________________________________ 4: 3, 5 
Tax lien cases _____________________________________________ 4: 11 
Tax suits___________________________________________ 4: 3,4,8,26 
Tucker Act cases __________________________________________ 3: ao 
Unconstitutional Act of Congress____________________________ 3: 5 


Receivership powem in tax cases______________________________ . 4: 18 
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DISTRICT COURTS-Continued 
Removal to, in tax lien cases___________________________________  4: 4, 11 
U. S. Attorney as amicus curiae __ ________________________ 3: 8; 5: 12,16 


DOCKET RECORDS: 
Entries to show counsel in criminal cases _________________________ 2: 17 
Grand jury___________________________________________________ 8: 62 
Witness docket ________________________________________________ 8: 62 


DOCUMENTS: 
In conscientious objector case8 ________________________________ 7: 16, 17 
Production of _ _ __ _ _ ___ _ _ _ _ _ _ _ _ _ _ _ _ __ ____ _ _ _ _ _ _ _ _ _ _ ____ __ ___ _ _ _ 3: 6 


Donation!! of land___ ______________________________________________ 5: 22 
Double jeopardy, in Selective Service cases ___________________________ 2: 104 


DRUGS. (See Food, Drug, and Cosmetic Act.) 
Dual compensation, restrictions OIL ________________________________ 8: 52.3 
Duty outside the U. S ____________________________________________ 8: 110 


E 
Easements, title evidence__ ___ __ _ _ _ _ _ _ ____ _ _ __ ____ _ _ _ _ _ __ ___ ___ __ _ _ _ 5: 35 


ECONOMY:
In printing_ _______________________ _________________ ___ ______ 8: 115 
In use of telegrams _____________________________________________ 8: 90 
Of operations_ __ _____ _ ___________________ _____________________ 8: 99 


EFFECTIVE DATE:
Age retirement_______________________________________________ _ 


8: 39
Longevity step-increases _______________________________________ _ 8: 29 


Efficiency Awards Committee______________________________________ _ 8: 30 
Elections, interference with________________________________________ _ 10: 3 
Electric Railway Mail Service Pay Act, jurisdiction over______________ _ 1: 9 
ELKINS ACT: 


Civil enforcement oL_________________________________________ 3: 28.2 
Criminal enforcement oL ___________________________________ 2: 3,84.1 


Emergency appointment, request for_________________________________ 8: 8 
EMINENT DOMAIN. (See Condemnation.) 
EMPLOYEES: 


Appeal in compensation cases, right oL __________________________ 8: 44 
Appointment forms____________________________________________ 8: 8 
As witness__ ______________ __ _ _ __ __ ____ _____ ___ ___ ___ _ ________ 8: 119 



Authority to employee_________________________________________ 8: 7 

Benefits to survivors 01- ________________________________________ 8: 41 

Called to active duty. (See Military Service.) 

Change of station____________________________________________ 8: 114. 1 

Character investigation_______________________________________ 8: 8, 61 



Clerks and messengers. (See Clerical Employees.) 

Collections of erroneous payments to ___________________________ 8: 42.8 

Compensation for injury. (See Accidents.) 

Contributions or gifts to superiors prohibited______________________ 8: 54 

Death in traveL_______________________________________________ 8: 47 

Debts oL_______ _______ ____________ _ _ __ __ _ _ __ ____ _____ ____ ___ _ 8: 54 



Deceased: 

Designation of beneficiary __________________________________ 8: 46 
Order of paymenL ________________________________________ 8: 45 
Report of death_________________________________________ 8: 44.1 
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EMPLO YEES-Continued 
Discrimination, fair employment program _______________________ _ 8: 50 
Dismissed for misconduct, reappointment________________________ _ 8: 36 
Dual compensation___________________________________________ 8: 52. 3 
Duties of clerical employee ____________________________________ _ 8: 7 
Fee-basis: 


Not entitled to leave benefits _______________________________ 8: 16 
Retirement Act, exclusion from _ _ ____________________________ 8: 36 
Strike affidavit_ __________________ __ __ ___ __ ___ _____________ 8: 59 


Grievances____________________________________________________ 8: 51 
Group life insurance _________________________________________ 8: 42.1 
Holding state or local office _____________________________________ 8: 55 
Hours of duty_______________________________________________ 8: 12.1 


Indefinite: 
Retirement Act, exclusion Irom_____________________________ _ 8: 36
Status of_______________ ._____________ .. _.. _________________ _ 8: 8 
Within-grade increases, eligibility for________________________ _ 8: 28  


Initial salary_________________________________________________ _ 8: 7 
Injury to. (See Accidents.) 

Intermittent, not entitled to leave benefits _______________________ _ 8: 16 

Job description_______________________________________________ _ 8: 28 
Leave. (See Leave).
Longevity increaseB ___________________________________________ _ 8: 29
Misconduct___________________________ .. ______________________ _ 8: 36Name change________________________________________________ _ 


8: 47 
New, accrual of leave _________________________________________ _ 8: 18 
Not covered by Retirement Act________________________________ _ 8: 36 
Notarial expellses oL_______________________________ . _________ 8: 144. 2 
Official name________ .. __________________________________ .. __ .. __ _ 8: 47 
Overtime compensation ___________________________ . ____________ 8: H. 1 
Part-time _____________________________________________ 8: H, 3'7, 55 


Performance rating. (See Performance Rating.)

Political activity____ __ _ _ _ _____ ___ ___ ______ ___ ____ _ _ _ __ ______ ___ 8: 55 

Position and vacancy eOlltroL _________________________________ 8: 10.2 

Promotion. (See Promotion.)

Purchase of office by ___________________________________________ 8: 51 

Reemployment rights_____________________________ .. _ _ _ __ ______ _ _ 8: 36 

Resignation______________________________ .. __ _ _ __ _ _ _ _ _ _ _ _ ______ 8: 35 

Restrictions against dual or private employment. _ _ _____ ___ _______ 8: 52b 

Retirement. (See Retirement.) 

Security requirements for ______________________________ .. _ _ _ _ _ _ _ _ 8: 51 
Separation oL____ __________ ____ __ __ ___ ___ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __ _ _ _ _ _ 8: 35 
Status during leave_ ______ ________ _ _ __ __ _ _ _ _ ___ ___ _ _ _ _ _ _ __ _ _ _ 8: 14. 3 
Strikes________________________________________ ._ _ _ __ _ _ _ _ _ _ _ _ _ 8: 50 
Suggestions, awards for _____________________________________ S: 30, 31 
Transfer to another agcncy_______ .____________________________ 8: 7, 36 
Travel ________________________________________________________ 8: 109 
Workweek of_ ______ ______ ______ ____ ____ _ ______ _ _ __ _____ _ _ _ _ 8: 12. 1 


Employees' Compensation Act_ _ _____ ____________ _______ ___ ___ ___ 8: 42. 10 
Employees' Compensation Appeals Board__ ______ _ __ ___ ___ __ _ _ _ _ _ _ _ __ 8: 44 
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EMPLOYMENT:
Equality of opportunity in..____________________________________ :. 8: 50 
False statements in applications for ______________________________ 2: 68 
Of foreign counseL. ___________________________________________ 8: 129
Policyofficer __________________________________________________ 8: 50 


Enforcement Counsel, Internal Revenue Service _______________________ 4: 47 
Enforcement of tax lien. (See Tax Lien.) 
Engineers, employment of, in condemnation cases ______________________ 5: 44 
ENTRY ON DUTY: 


Clerical employee_____________________________________________ 8: 8 
Entrance rating___ _____________________________________ ________ 8: 33 
Regular Assistant United States Attorney _______________________ 8: 4.2 
United States Attorney_________________________________________ 8: 3 


Envelopes, official, fraudulent use of, penalty _________________________ 8: 89 
Equal employment opportunity _____________________________________ 8: 50 


Equity suits, fraudulent transfers in tax cases_________________________ 4: 8 
Escape and rescue statutes__________________________________________ 10: 2 Escheat ________________________________________________________ 3:26.4 


ESPIONAGE: 
In general_____________________________________________________ 9: 8 
Statute of limitations__________________________________________ 9: 3 


Evasion, counselling of. in Selective Service cases _____________________ 2: 104 
Evictions, actions for, Public Housing projects ________________________ 5: 6,7 
EVIDENCE: 


Examination of by FBI laboratory_______________________________ 7: 8 
Illegally obtained by state officer________________________________ 2: 82 


EXAMINATION: 
By Director of Internal Revenue of books, etc ____________________ 4: 26 
Medical. (See Medical Examinations.) 
Of leave records _______________________________________________ 8: 24 
Of offices ____ ___ ____ __ ___ ___ __ __ _ _ _ ___ ___ _ _ _ ____ ___ _ _ _ ___ ___ __  8: 47 


EXCESS PROPERTY. (See Property.) 
Excise taxes, manufacturers', suits to enforce collection of ______________ 4: 28 
Execution, action by Marshal ______________________________________ 3: 18 
Execution and sale _________________________________________________ 3: 18 
Execution of judgment. in tax cases_______________________________ 4: 40,42 
Executive clemency, docket entries form ______________________________ 7: 22 
Executive Office for United States Attorneys __________________________ 8: 48 
Executive Order No. 10450 _________________________________________ 8: 51 


Executor, personal liability in tax cases_______________________________ 4: 9 
Exhaustion of administrative remedies_______________________________ 3: 32 
Exhibits and reports, disposition of criminal tax cases_________________ 4: 47 
EXPENSES: 


Authority to incur:Forms for _______________________________________________ 8: 100 
In conscientious objector cases ____________________________ 7: 18,19


______________________________________________ In general _ 8: 100 


Chargeable to United States Attorney's appropriation ______________ 8: 96 
For depositions________________________________________________ 8: 117 
For printing ___________________________________________________ 8: 115 
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EXPENSES-Continued 
Incurred during different fiscal years, vouchers ______________________ 8: 105 
Miscellaneous office ____________________________________________ 8: 116 
NotariaL__________________________________________________ 8: 144. 2 
Of experts_____________________________________________________ 8: 128 
Of litigation for indigent persons________________________________ 8: 142 
Of salaried court reporters_______________________________________ 8: 130 
Of transcripts_________________________________________________ 8: 133 
Record oL ____________________________________________________ 8: 106 
Storage______________________________________________________ 8: 145 


EXPERT WITNESSES: 
Employment of, in condemnation cases___________________________ 5: 44 
Hand writing, compensation_____________________________________ 8: 128 
In tax cases, fees _


(See Witnesses.) 


______________________________________________ 4: 41 


Explosives and Dangerous Articles Act ___________________________ 2: 3,84.1 
Explosives, interstate transportation oL__ _ _ _ __ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 10: 9 
Export of arms, ammunition, and implements of war_____ _______ __ _ _ _ _ ___ 9: 10 
EXTORTION: 


Anti-Racketeering Act.______________________________ .. _____ ___ _ _ _ 2: 59 
Threatening communications________________________________ . ____ 10: 31 


Extradition, international extradition procedure____________ . _ __ ___ _ _ _ _ 2; 34 
Extraordinary remedies, in tax eases_______________________________ 4: 18,40 


F 
Facts, stipulation of, in tax cases_______________ ._____________ • ______ 4: 32 
Fair Labor Standards Act, criminal cases ______ . ____ .___________ 2: 3,66.1-68 
False entries, under banking laws____________________________________ 2: 60 
False reports re destruction of aircraft, motor vehicles, etc ___ _ _ _ _ _ _ _ 2: 3, 68. 1 
FALSE STATEMENTS: 


Cases referred to Department. _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 2: 68 

In federal employment applications_______________________________ 2: 68 

In National Housing Act violations______________________________ 2: 74 

In internal security cases _______________________________________ 9: 16 

Securities Act cases_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 2: 96.2 

(See Perjury.)

Under Railroad Retirement Act_________________________________ _ 
 2: 94 
Under Hailroad Unemployment Insurance Act. ___________________ _ 2: 94 


False swearing, non-Communist affidaviL___ . _______________________ _ 9: 16 
Fanfold copy, marked "employee"__________________________________ _ 8: 8 
FBI: 


Accounting matters and civil eases_______________________________ 7: 6 
Functions in conscientious objector cases ______________________ 7: 13,17 
Crimes investigated by ___________________________________ 2: 2, 7: 5-6 
Fingerprint identification__ __ _ _ _ _ _ _ _ _ _ __ _ _ _ __ ________ __ _ _ __ _ _ _ _ _ 7: 7 
Generally____ __ _ _ __ _ _ _ _ _ _ __ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _____ __ __ _ _ __ __ _ _ _ _ _ 7: 5-9 


Information obtained from, confidential nature of__________________ 8: 61 
Investigation of pardon applicants_______________________________ 7: 23 


Investigative authority: 
In general_________________________________________________ 2: 2 
(See specific statutes.)


Laboratory services____________________________________ .. ____ ___ 7: 8 
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FBI-Continued 
Notice to, of state prisoners on furlough •••••• ____________________ 2: 49 
Policies of ___ ._ - ________________________ • __ _ _ _ _ __ _ _ _ _ _ _ _ _ _ _ _ _ _ 7: 7 
Reports________________________________ .___ ___ __ _ _ _ _ _ _ _ _ _ _ _ _ _ 7: 9 
Services available for technical assistance ____ • _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 8: 127 
Services furnished by ____________________ • __ ____ __ _ _ _ _ __ __ __ _ _ _ 7: 7 
Special agents serving as witnesses_______ _____ ___ __ _ _ _ _ __ _ _ _ _ _ _ _ 8: 119 
Subpoena of files of, in Selective Service cases ____________________ 2: 103 
Testimony by laboratory experts________________________________ 7: 8 
Tort investigations.________ ._____ ___ ______ __ __ _ _ _ _ ____ _____ ___ _ 3: 37 
Training_._______________ ________ __ ____ __ __ _ _ _ _ _ _ ____ ___ ___ ___ 7: 8 
Uniform crime reporting by___ ._________________________________ 7: 8 


FEDERAL ALCOHOL ADMINISTRATION ACT: 
Jurisdiction over ___••___ __ ____ ____ __ __ __ _ _ __ _ _ _ _ _ __ ___ __ __ _____ 1: 9 


(See Internal Revenue and Related Liquor Laws.) 
FEDERAL AVIATION ACT: 


Compromises_ __ _______ __ ___ __ _______ ____________ _ __ __ _____ ___ 1: 14 
Jurisdiction__ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __ ___ ___ __ __ _ _ _ _ _ 1: 10, 14; 2: 68. 2 


Federal Communications Act, jurisdiction over ____________________ 1: 9; 7: 2 
FEDERAL COMMUNICATIONS COMMISSION: 


Review of orders oL ___________________________________________ 6: 15 
Suits to enjoin orders of. ____ ____ _ _ __ ___ _ _ _ __ _ _ _ _ _ _ _ _____ __ __ __ _ 7: 2 


Federal Criminal Code_____________________________________________ 2: 1 
Federal Eminent Domain ManuaL._________________________________ 5: 45 
Federal holidays____________ ________ __ __ _ _ __ __ __ _ _ _ _ __ __ ________ __ _ 8: 10 
Federal Health Benefits Program __________________________________ 8: 42.8 
Federal Hours of Service Act, direct reference of cases under____________ 2: 3 
Federal Maritime Board, suits to enjoin orders of.__________________ ___ 
Federal officers, impersonation oL_____ __ ___ __ __ __ _ _ _ _ _ __ _ _ _ _ _ __ __ ___ 


7: 2 
2: 78 


Federal Power Commission, appeals from orders oL ________________ 6: 14, 15 
Federal prisoners as witnesses _____________________________________ 8: 122A 
Federal Rules of Civil Procedure, in condemnation____________________ 5: 8 
Federal Safety Appliance Act, direct reference of cases undeL _________ 2: 3,96 
Federal Seed Act, direct reference of cases under___ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 2: 3 
Federal Tort Claims Act. (See Tort Claims.) 
FEDERAL TRADE COMMISSION ACT: 


Civil penalty cases____ _ _ __ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __ ___ ______ 2: 73 
Jurisdiction over_________ ______ _ _ __ _____ _ _ __ _ _ _ _ _ _ _ _ _ _____ __ _ _ 1: 10 


FEES: 
Attorney's claims against the Government________________________ 3: 24 
Attorney's, veterans insurance C9.86s______________________________ 3: 29 
Bankruptcy cases_____________________________________________ 8: 145 
Litigation, state or 10caL____________________________________ 8: 144. 2 
Of expert witnesses ____________________________________________ 8: 128 
Of salaried court reporters ___________ • _________________________ 8: 130 
Parking_________________________________ • __________________ 8: 112.1 
Witness in tax eases ____________________________________________ 4: 41 


Felons, Fugitive Felon Act __________________________________________ 10: 7 


FIDUCIARIES: 
Limitation on assessment of, in tax cases_. ______ • ________________ 4: 55 
Personal liability in tax cases____________________________________ 4: 9 


Field offices, antitrust_.____________________________________________ 7: 1 
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FIELD PRINTING. (See Printing.) 
FILES: 


Case_________________________________________________________ 8: 63 
Conscientious object~r cases___ _____ _ __________ ____ ____ ____ __ ___ 8: 65 
Judgment debtor index and payment record file_ __________________ 8: 65 
Leave records__ ______________________________ __________ _______ 8: 65 
Miscellaneous correspondence ____________________________________ 8: 65 
Official receipt.._______________________ ________________ _________ 8: 65 
Pel'llOnneL_____________,________ __ _____________________________ 8: 65 
Selective Servic6 ____________________________________________ 7: 13, 16 
Statistical reports..~--________ ____________ __ ___ ________ _________ 8: 65 


Transfer to another district____________________________________ 3: 9 
Unpaid judgments_____________________________________________  3: 10 
Veterans cases____________ ____ __ ______ ______ ____ _ _ __ ____ __ _____ 3: 29 


Final Criminal Docket Report. ____________________________________ 8: 77 
Final salary payments_____________________________________________  8: 144 
Financial ability investigation _______________________________________ 3: 17 
Findings. clearance with civil division_______________________________ 3: 8 
Findings of fact and conclusions of law ________________________ 3: 8; 4: 36, 38 
FINES: 


Collection of in antitrust cases, procedure____ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 7: 2 
Collection of in criminal cases, procedure ______________________ 2: 23-26 
In criminal cases _____________________________________________ 10: 12 
Judgment____________________________________________________ 2: 23 
Juvenile delinquents___ _____ _ _________ _ ________ __ ____ __ _______ 10: 16 
Recommendations re remission of_____________________________ 7: 21-22 


FINGERPRINT:
IdentificaUon _______________________________________________ _  _


7: 7
Requests for return of records __________________________________ _ 8: 83Fingerprinting___________________________________________________ _ 


8: 83 
Fiscal matters, Lands Division ______________________________________ _ 5: 45 
Fisheries Cooperative Marketing Act, jurisdiction over_ _______________ _ 1: 9 
FOOD, DRUG, AND COSMETIC ACT: 


Appeals from orders under______________________________________ 6: 16 
Direct reference of cases under _______________________________ 2: 3, 68. 3 
Dismissal of cases under_____________________________________ 2: 20,69 


Disposal of condemned product in accordance with court order _______ 2: 70 
Expert witnesses_____ ___ ___ _____ ______ ____ _ _ __ _____ ___ _ _ ____ ___ 2: 72 
Injunction cases referred to Department__________________________ 2: 69 
Keeping res intact for appeaL___________________________________ 2: 73 
Post-seizure samples.______________ ______ _________ __ __ ______ ____ 2: 70 
Procedure for disposing of condemned product _____________________ 2: 70 
Report on termination of cases___ ____ ___ _ _ _ _ _ _ _ _ _ __ _ _ _ _ _ _ _ _ _ _ _ __ 2: 72 
Sale of condemnedproduct______________________________________ 2: 71 
Stipulation___ _ _ _ __ ___ _ _ ____ _ _ ___ __ _____ _ _ __ ___ __ ____ _ _ _ _ _ _ _ __ _ 2: 70 
Use of forms_ _ ________________________________________________ 2: 69 


FORECLOSURES: 
Government mortgages _________________________________________ 3: 15 
Mortgages, in tax suits against U.S______________________________ 4: 4 
Suits in which U.S. holds lien other than for taxes ______________._ 3: 28.4 
Tax liens. (See Tax lien.) 


Foreign Agents Registration Act_____________________________________ 9: 9 
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FOREIGN ASSETS CONTROL PROGRAM: 
Cases referred to Department____________________________________ 9: 10 
Investigations_ _ _ _ _ _ _ _ ___ _ _ __ ____ ____ ___ _ _ ___ __ _ _ _ _ _ _ _ _ _ _ _ _ __ __ 9: 10 


FOREIGN COUNTRIES: 
Obtaining counsel in
Obtaining tax information from _


 __________________________________________ 8: 1!39 
_______________________________ 4: 42.1 


Witnesses from _____________________________________________ 8: 122.1 
Foreign Funds Control program, actions involving _____________________ 7: 11 
Foreign Agents Registration Act cases, specific authorization before prosecution__ 9: 9 
Forfeited bail bonds, collection of in criminal cases, procedure ___________ 2: 23 
FORFEITURE:


Bail bond_______ _________________ ___ _ _ _ _ ___ _____ __ ____________ 2: 23 
Fraud cases_________________________________________________ 3: 26.1 
In criminal cases under customs laws __________________________ 2: 64.2 
In Indian liquor law cases_ _ _ __ _ _ ______ _ _ __ ___ ___ _ _ _ _ __ _ _ _ _ ___ __ 2: 81 
Offers in compromise in forfeiture cases ___________________________ 2: 47 
Petitions for remission ___________ ._ _ _ __ __ _____ ___ _ _ __ _ _ _ _ _ _ __ _ _ _ 2: 83 
Property seized under internal revenue and related liquor laws ______ 2: 83 
Property seized under narcotic law _______________________________ 2: 87 
Remission oL __________________________________________ 2: 54.1,83,87 
Under Slot Machine AcL ______________________________________ 2: 105 


Forgery_________________________________________________________ 2: 6~ 1


Forma pauperis, proceedings in _____________________________________ 8: 116 
Forma pauperis, transcripts in ______________________________________ 8: 140 


FORMS. (See Index, Appendix of Forms.) 
Commitment- ______ ___________ _ _ _ _ _ _ _ _ _ _ _ _ _ ____ _ _ _ _ __ ______ __ 10: 12 


Complaint for demanding government in international extradition___ 2: 35 
Consent decree of condemnation in Food, Drug, and Cosmetic Act 


cases______________________________________________________ 2: 119 


Consent judgment proceduros___________________________________ 3: 12 
Contract__ __ _ _ __ _ _ ____ _ _ _ _ __ _ _ _ _ ____ __ ________ __ ____ ______ _ _ _ 8: 115 
Employee questionnaire ________________________________________ 8: 3, 5 
For reporting injury or death____________________________________ 8: 42 
For vouchering telegram expenses _______________________________ 8: 108 
For telephone service_ __ __ _ _ _ _ __ _ _ __ _ _ _ __ ___ ___ _ _ _ _ _ _ _ _ _ _ _ _ 8: 90, 107 


In tax cases:
Treasury 166A_________________________________________ 4: 12,14 
Treasury 433______________________________________________ 4: 48 
Treasury 656___________ __ __ _ _ _ _ _ _ _ _ _ _ ____ _ _ _ _ _ _ _ _____ ___ _ _ 4: 48 
Treasury 656C_ __ ____ __ ___ _ _ _ __ _ _ __ _ _ _ _ _ _ _ _ _ ___ _ _ _ _ __ _ _ __ _ 4: 48 


Interrogatories for use in supplementary proceedings_______________ 3: 17 
Printing oL _____________________________________________ 8: 86,114.2 
Receipt on delivery of army personneL __________________________ 2: 30 
Requisition for supplies ______________________________________ 8: 8~ 1
Retirement ___ _ _ _ _ _ _ __ _ _ _ _ _ _ _ __ ______ __ ______ ___ _ _ __ ___ __ ___ _ _ 8: 42 
Selective Service_____ _ _ _ _ __ _ _ _ _ ____ __ __ ______ __ __ _ _ _ _ __ _ _ _ _____ 7: 17 
Statistical___ _ _ _ _ _ _ _ _ __ _______ ___ _____ ___ __ ___ ___ _ _ _ _ _ _ __ _ _ _ __ 8: 72 
Voucher, types generally used' ____ _ _ _ __ __________ __ _ _ _ _ __ _ _ _ _ _ _ _ 8: 105 
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Cases arising under agricultural credit programs_ ____________ ______ 2: 3 
Under Securities Acts __________________________________________ 2: 96 
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FRAun CASES: 
Burden of prooL. ______________________________________ .. ____ 3: 26.2 
Civil, when proceeded with ______________________________ . _ _ _ _ _ 
Double damages _____________________________________________ 


3: 26. 2 
3: 26.2 


Forfeiture_ __________ __ __ ____ _____ _____ __ ___ ___ _ _______ _____ 3: 20. 2 
Investigations____________ _ _ ___ ___ ______ __ _ _ _ __ ___ __ ________ _ 3: 26. 2 
Res judicata ____________ .. ________________________________ ____ 3: 20.2 
Statute of limitations_ _ _ __ __ ____ _ _ _ _ _ _ _ ___ _ _ __ ___ _ _ _ _ _ _ _ _ _ ___ 3: 26. 3 


Fraudulent conveyance____ __ ______ _ _ __ __ _ _ __ ___ _____ _ _ _ _ _ _ _ _ __ __ ___ 3: 19 
Fraudulent transfers, equity suits to set aside, in tax cases_______________ 4: 7 
Fugitive Felon AcL _____________________________________________ 10: 7-9 


FUGITIVES: 
Procedure for arrest and detention of foreign fugitive _______________ 2: 38 
Surrender of, internal security and criminal cases _____________ 2: 8; 9: 2. 1 


Functions, Civil Division__ _________ _ _ _ _ _ _ _ __ __ ___ ___ _ _ _ _ _ _ _ ____ ____ _ 3: 1 


FUNDS: 
ControL _________________________________________ . _____ 8: 102.2 
Deposited in district courts_____________________________________ 3: 8 
Payment of judgments rendEred against GovcrnlTICnt_______________ 3: 24 


G 


GAMBLING. (See Slot Machine Act.) 
GARNISHMENT: 


Generally___________________________________ .. _ _ _ _ _ _ _ _ _ __ _ _ _ _ _ _ 3: 19 
General Accounting Omce, certifiea,t,es of settlement____________________ 3: 24 
GENERAL SERVICES ADMINISTRATION: 


Request for forfeited property __  _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 2: 8,1, 88 
Utilization of GSA contracts _____________________ ._____________ 8: 86.2 


Geologists, as expert witnesses, compensation oL _____ .. _.. ______________ 8: 128 
Gifts, to superiors or from employees. ____ .. _________ . _________________ 8: fi4 
GOVERNMENT: 


Agencies, letters to ____________________________________________ 8: 87 


Communications facilities to be utilized __ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 8: 90. 1 
Drivers, representation__ _ _ _ _ _ _ _ _ __ _ _ __ __ _ _ _ _ _ _ _ _ _ _ _ _ __ _ _ __ _ _ _ _ _ 3: 37 
Medical facilities to be utilized _________________________________ 8: 147 
Employees as witnesses_ __  __ ___ _ _ __ _ _ __ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ ___ _ _ _ _ 8: 119 


Property. (S~e Property.) 
Governmental functions, enforcement by injunction ____________________ 3: 30 
GOVERNMENT RESERVATIONS: 


Civil and political rights of inhabi ('lntf' _____________ .. _ _ _ :2: 7(i. 1; 5: ,q 
Offenses on _______________________________________________ . __ _ 2: 76 


GRAND JURY: 
Check of grand jurors for security _______________________________ 8: 1:J2 
Discharge of, effect on tax offenses ____________________ . ___________ 4: 44 
I>ocket_______________________________________________________ 8: 62 
Generally __________________________________________ ._ _ _ _ _ _ _ __ 2: 10. 2 
Reporting ___________________________________________________ 8: 131 


Tax cases: 
Adjournment, interim. _ _ __ _ _ ____ __ _ _ _ _ _ _ _ _ _ _ _ __ _ _ _ __ ___ _ _ __ 4: 44 
Procedure________________________________________________ 4: 45 


Group awards for efficiency_ _ _ _ __ _ _ _ ____ _____ __ __ _ _ __ _ _ __ __ __ __ _ _ _ _ _ 8: 32 
Group life insurance _____________________________________________ 8: 42. J 
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B 
HABEAS CORPUS:


Appeals in __________________________________________________ 6: 9,11 
Availability of writ____________________________________ ~ _______ 10: 30 


Custody of prisoners pending appeals in_ _ ______________________ 6: 9, 11 
For release of members of armed forces ___________________________ 2: 33
Generally ____________________________________________________ 10: 30 


Immigration and naturalization cases____________________________ 2: 78 
Universal Military Training and Service Act _____________________ 2: 102 


HARBORING: 
In internal security cases _______________________________________ 9: 19 


HARRISON NARCOTIC ACT. (See Narcotic Law.)
Hatch Political Activities Act _______________________________________ 8: 55 
Hatch Political Activities Act cases _______________________________ 10: 2,6 
HAWAII: 


Appointment of United States Attorney in________________________ 8: 1 
Telegrams to and from _______________________________________ 8: 90.1 


Health Benefits Program______ _ _ _ _ _ __ ______ __ _ _ _ _ _ _ _ _ __ _ _ _____ __ _ _ 8: 42. 8 


HEARING OFFICER: 
Appointment of- ___ ___ _____________ ______ ______ ______ ___ _ _ _ ___ 7: 18 
Case assignment to ______________________________________ 7: 13,16,18 
Cooperation with____________________ ___ __ _ ______________ ___ ___ 7: 18 
Instructions for ___ _ _____ _ __ ___ ___ ______ ____ __ ______ _______ ____ 7: 18 
Notice to registrant by______________________________________ 7: 13, 18 
Number 0'-____ ______ ___ ___ ___________ ___ __ ______ __________ __ _ 7: 18 
Office space for ________________________________________________ 7: 20 
Report of__________________________________________________ 7: 14, 19 
Stenographic assistance for___________________________________ 7: 18,19 
Travel oL_____ _ _______ _ ___ ______ __ __ _ _ _ _ _ _ ____ ___ ____ _ _ _ _ __ __ 7: 19 


HEARINGS: 
In conscientious objector cases: 


Assignment for _________________________________________ 7: 13, 17 
Attendance at_____ ___ ___ ___ __ __ _____ __ _ _ _ _ _ _ _ _ _ _ ___ _______ 7: 18 
Authority for _______________________________________ 7: 13,17,18 
Conduct 01- _ _____ __________ __ ___ ___ ______ _____ _ _ __ ___ ___ _ 7: 18 
Notice oL _____________________________________________ 7: 13,18 
Officer. (See Hearing officer.)
Place oL __ __ _______ _ __ _ _ ____ ____ __ ___ ___ _ _ __ _ _ __ __ ___ ___ _ 7: 19 
Reports 0'-__ _______ __ __ _______ __ _____ __ _________ _____ __ __ 7: 19 
Space for holding___ _ _ _ _ _ _ _ _ _ _ _ _ _ __ _____ ___ _ _ _ _ _ __ ___ _____ _ 7: 19 
Stenographic assistance for _______________________________ 8: 132.1 
Transcripts of_______ __ _ _ _______ __ __ __ _ _________ _ __ _ _ ___ _ _ _ 7: 19 
Transfer of cases for _______________________________________ 7: 14 


Notification of, to Civil Division_________________________________ 3: 1 
Preliminary hearings in criminal ca8es ___________________________ 2: 8.1 


Historic sites_ ___ _ ___________ ___ _ _ _ _ __ ______ __ __ __ _ _ _ _ _ _ ________ __ _ 5: 1 
Hoarding, litigation with respect to_ ___ ____ ___ ____ _ _ _ _ _ _ _ _ __ _____ _ _ __ 1: 10 


HOBBS ACT. (See Anti-Racketeering Act.) 
Holding state or local office, restrictions on ____________________________ 8: 55 
Holidays, compensation for work on _________________________________ 8: 14 
Homestead exemption, waiver of, under bail bonds ____________________ 2: 25 
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Hospital, designated by injured employees____________________________ 8: 43 


HOURS OF DUTY: 
Administrative work week____________________________________ 8: 12.1 
Approval for exception to_ _ _ _ _ _____ ___ _ _ ___ _ _ _ _ _ __ __________ _ _ 8: 12. 1 
Holidays_____________________________________________________ 8: 14 


Overtime work ___________________________________________ 8: 14.1,24 
Tardiness_ _ ____ _ _ _ _ _______ _ _ _ ___ __ ____ ___ ____ _ _ _ __ _ _ _ _ __ ___ _ _ _ 8: 12 


Hours of Service Act, direct reference cases under ___________________ 2: 3,95 
Household goods, shipment oL __________________________________ 8: 114.1 
Housing Act violations_ __ _ _ _ _ _ _ _ __ __ __ _ _ __ _ _ _ _ __ ____ _ _ _ _____ _ _ _ _ _ _ _ 2: 73 


I 
Identification cards_ _____ _ __________ _ _ ____ ___ _______ _ _ _ ____ _ _ _ _ __ _ _ 8: 47 
Immigration and naturalization matters______________________________ 2: 77 


IMMUNITY: 
For testimony before Congress in internal security matters__________ 9: 6 
For testimony before grand juries and courts related to internal 


security____________________________________________________ 9: 6 
For testimony before Securities Exchange Commission _____________ 2: 100 


Impersonation and protection of the uniform, criminal cases ____________ 2: 78 
'Inactive' or 'suspense' status judgments_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 3: 20, 24. 10 
Incentive awards________________________________________________ 8: 28.3 
Incompetents, mentaL ______________________________________ 2: 101, 10: 18 
Indefinite appointment______ _ _ __ __ ____ ___ _ _ _ _ _ ______ _ _ _ _ _ ____ _ _ _ ____ 8: 9 


INDEX:Ofdocket____________________________________________________ _ 
8: 63


Ofjudgmentdebtors__________________________________________ _ 8: 65
Indian affaim.. ____________ . ________________________________________ _ 5: 1 
INDIAN LIQUOR LAW: 


Classes of Indians covered_____________________________________ _ 2: 79 
Compromise of forfeiture of vehicles ____________________________ _ 2: 81
Criminal cases under____________________ .______________________ _ 2: 79
Prosecutivepolicy____________________________________________ _ 2: 79
Seizures _____________________________________________________ " 2: 81 


Indian property______________________________________________ . ___ . 5: 1 


INDICTMENT AND INFORMATION: 
Authorization to dismiss ___________________________________ . ___ . 2: 20 
Civil rights, peonage, and involuntary servitude violations______ .__ 10: 3 
Fugitive Felon Act case3 ___________________________________ "' ._ .. _. 10: 8
GeneraL ____________ . ___________________________________ ..... _ 2: 11 
Narcotics cases under Boggs Act_____ . ______________________ .. ___ . 2: 87 
Sufficiency of, in Selective Service cases _________________________ . 2: 105 
Tax cases:


Dismissal________________________________________________ _
 _______________________________________________ _ 


 4: 45ForUlB___ 8


4: 44 
Report of________________________________________________  _ 4: 45 


Waiver of Prosecution by IndictmenL __________________________ _ 2: 11 
Warrant based on information _________________________________ _ 2: 12 


Indigent persons, Htigation expenses oL______________________________ 8: 141 
INDUCTION. (See Jurisdiction.)

Information, disclosure of_______________________________________  8: 60.4-61 
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INFORMERS: 
Qui tam actions by, in tax cases ___ - _____________________________ 4: 
Rewards in tax cases___________________________________________ 4: 28 


Inhabitants of Government lands, civil and political rights ______________ 5: 44 
Initial criminal docket report ________________________________________ 8: 75 


INJUNCTIONS: 
Against Director of Internal Revenue____________________________ 4:6 
Against officers or agents of United States ______________________ 3: 32, 33 
Appeal from ________________________________________________ 6: 12, 13 
Food, Drug, and Cosmetic Act. _______________________________ 2: 68.1 
In census cases ________________________________________________ 2: 62 
Taft-Hartley Act______________ __ ____ ____ _ _ _ _ _ _____________ ____ 3: 30 


INJURY. (See Accident.) 
INSANE: 


(See Mental defectives.) 
Universal Military Training and Service Act ______________________ 2: 101 


Insecticide Act, direct reference of cases under _____ ____ _ _ _ ___ _ _ _ _ _ _ _ _ _ _ _ 2: 3 

INSIGNIA. (See Military Medals and Insignia.) 

INSOLVENCY PROCEEDINGS: 



Civil Division claims ___________________________________________ 3: 27 
In state courts in tax cases___ ________ _____ ______ __ _ _ ___________ _ _ 4: 15 
Priorities in taxcases _________________________________________ 4: 9,15 


Installment payments__ ___ _ _ __ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ ___ _ _ _ _ __ _ _ _ _ _ ___ 3: 11 
Instructions to Hearing Officers _____________________________________ 7: 18 
Insurance cases, veterans____ ______ ___ ___ __ ____ ____________ _________ 3: 29 


INSURANCE: 
Group life __________________________________________________ 8: 42.1 
National Service Life __________________________________________ 3: 29 
Title______________________________________________________ 5: 39, 67 


United States Government Life_________________________________ 3: 29 
INTER-COASTAL SHIPPING ACT:


Jurisdiction over ___ _ __ __ _ _ _ _ _____ _____ ________ ___ __ _ _ ___ _ _ _ __ _ 1: 9 
Suits to enjoin orders issued under_______________________________ 7: 2 


Inter-District transfers____ ___ _ _ _ ___ __________________ ___ __ ___ _ _ __ __ 8: 73 


INTEREST:
Against Government __________________________________________ _ 3: 23Complaints__________________________________________________ _ 


3: 2
In Civil Division cases ________________________________________ _ 3: 14 
In tax cases:


Includible in compromises_________________________________ _ 4: 48
Includible in judgments___________________________________ _ 4: 41


On awards of compensation ____________________________________ _ 5: 11
Renegotiation clain1S__________________________________________ _ 3: 32 


Internal Revenue, offers to compromise in liquor cases ________________ _ 2: 47 
Internal revenue and related liquor laws _____________________________ _ 2: 81Internal Revenue Code ____________________________________________ _ 


4: 2 
INTERNAL REVENUE, COMMISSIONER OF. (See Commissioner 


of Internal Revenue.) 
INTERNAL REVENUE, DIRECTORS OF. (See Director of Internal 


Revenue.) 
INTERNAL SECURITY. (See Subversive activitiC3.) 
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INTERNATIONAL EXTRADITION: 
Form of complaint for demanding government_ _ ____________ __ ____ _ 2: 35 
Procedure for __ _ ___ _ _ _ _ _ _ _ _ __ __ _ _ __ _ _ __ ____ _ _ __ __ __ _ _ _ _ _ _ _ _ _ _ _ 2: 35 


Interpleader suits in tax cases___ _ __ _ _ _ _ _ _ _ _ _ ____ _ _ _ __ _ _ _ __ __ __ _ _ _ _ _ _ _ 4: 24 
INTERPRETERS:


Accountsof__________________________________________________ 8: 130 
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In generaL __________________________________________________ 8: 130 


INTERSTATE COMMERCE ACT: 
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Civil enforcement oL___________________________________________ 3: 31 
Direct reference of criminal cases__ _ _ _____ _ _ _ __ _ _ __ ____ _ _ _ _ ___ 2: 3, 84. 1 
Parts I and II direct reference cases _____________________________ 3: 31 


(See Motor Carriers.) 
INTERSTATE COMMERCE COMMISSION: 


Appeals from orders oL ________________________________________ G: 13 
Suits to set aside orders oL_____________________________________ 7: 2 


INTERVENTION: 
By United States in tax lien cases _____________________________ 4: 22,23
Constitutional questions_______________________________________ _ 3: 3G 


Intoxicating liquor, Indian liquor law violations ______________________ _ 2: 79 
Intra-district transfers ____________________________________________ _ 8: 73 
Invalidity of statute, judicial statement re___________________________ _ 6: 2 
INVESTIGATIONS: 


Aecounting ______________________________________ .. _ _ _ __ __ _ _ _ 3: 19 


Character. (See Character Investigation.)
Civil rights complaints_ __ _ _ _ _ _ ___ __ ____ _ _ _ _ __ _ _ _ _ _ _ _ _ _ _ __ _ _ __ __ 10: 2 
Conscientious objector cases ______________________________ 7: 13, Hi, 17 
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Elections _____________________________________________________ 10: 2 
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In Labor-Management Reporting Act cases ______________________ _ 2: 85 
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Duty of Internal Revenue Service ___________________________ 4: 32 
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Judgment notwithstanding verdict, motion for in tax cases_ __ _ _________ 4: 35 
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JUDGMENTS: 


Against Government, payment through U. S. Attorney _____________ 3: 25 
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Collection_________________________________________ 3: 16; 4: 38; 8: 95 
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Against Director of Internal Revenue ______________________ 4: 5,41 
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JURISDICTION: 
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JURORS: 
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Certificate of publication and mailing________________________ 5: 58 
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Complaint in condemnation_________________________________ 5: 55 
Disclaimer_______ ___ __ _ _____ _______ _____ ___ __ __ ___ _ _ _ __ _ _ _ 5: 66 
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Motion for order for delivery of possession ____________________ 5: 58 
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Notice of condemnation ____________________________________ 5: 56 
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Preliminary opinion______________________________________ 5: 68.3 
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Indian property and Indian affairs_______________________________ 5: 1 
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NatIonal forests__ __ __ ______________ __ __ ___ ___ ____ __ _ _ _ _ _ _ _ _ _ __ 5: 1 
National parks________ __ _ _ ____ _____________ __ _ _ _ _ _ _ ____ __ ___ _ _ 5: 1 
Reclamation matters________________________________ . __ ____ __ _ _ _ 5: 1 
Time and attendance reports__________________________________ 8: 24.3 


LANDS DIVISION LITIGATION: 
Actions against officers and agents of United States_______________ _ 5: 1 
Appea~ _____________________________________________________ _ 


5: 44
Compromises ________________________________________________ _ 5: 8Costs_______________________________________________________ _ 


5: 4 
Direct reference cases: 


Claims for money only-collection ~ithout suiL_______________ 5: 6 
Compromises _ _ ____ _ _ _ _ __ __ ____ _____ __ ___ __ _ _ __ ____ __ ___ _ _ 5: 7 
Correspondence concerning_ ___ _ _ ____ _ _ _ _______ __ __ _ _ _ _ _ _ _ _ _ 5: 6 
Damages, limited amounts, for trespasses_____________________ 5: 5 
Eviction, Public Housing projects____________________________ 5: 7 
For recovery of pOSl!ession__________________________________ 5: 6 
In federal court___________________________________________ 5: li 
In state court______________________________________________ 5: 5 
Lanham Act cases_________________________________________ 5: 5 
Public Housing projects, eviction____________________________ 5: 7 
To enjoin trespasses_______________________________________ 5: 5 


Execution and levy, when_______________________________________ 5: 4 
Findings of fact and conclusions of law________ __________________


9 
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In State court
 


. __ __________ ___ ______________ __ ______ ______ ____ _ 5: 1 


Institution of actions, authorization for___________________________ 5: 1 
In U. S. district court__ __ __ _ _ __ _ _ _ _ _ _ __ _ _ _ _ _ _ _ _ ___ _ _ ___ __ __ _ _ _ _ _ 5: 1 
Judgrnents____________________________________________________ 5: 3 
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LANDS DIVISION LITIGATION-Continued
Research ____________________________________________________ _ 


5: 45 
Stipulations___________________________________________________ _ 5: 2 


Lanham Act litigation, Lands Division ______________________________ _ 5: 5 
Law applicable, federaL ___________________________________________ _ 3: 30 
LEAVE: 


Absence from office on personal business__________________________ 8: 18 
Accrual oL _________________________________________________ 8: 16,18 
Annualleave__________________________________________________ 8: 18 


Advances of. _____ _____________ _______ ___ _____ _ __ __ ___ __ __ 8: 18 
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Form to be used_____ _ _ _ _ _ __ ___ __ _ _ ___ _ _ _ _ _ _ _ _ _ _ _ _ _ _ ___ _ _ 8: 24. 1 
Grant oL _________________________________________________ 8: 17 
Lump sum payment upon sepamtion_______________________ 8: 24.4 
Refund for overdrawn___________________________________ 8: 18,24 
Restoration of cJ'edits ______________________________________ 8: 26 
Sickness during____ __ _ _ _ __ _ _ _ __ ___ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __ _ _ __ __ ___ 8: 24 
Unearned, use oL __________________________________________ 8: 18 


Application for_ __ _ _ _ _ _ __ _ _ _ _ _ __ ___ _ _ _ __ _ _ _ _ _ _ _ _ _ _ _ _ _ __ _ _ _ __ _ 8: 24. 0 
Compensatory_______________________________________________ 8: 14.2 
Court 8: 21 


Cradit, at time of disability, use oL ______________________________ 8: 44 
During traveL _________________________________________________ 8: 111 
Excused absences_ _______ _____ _____ ____ ____ _ _ ___ ___ _________ _ __ 8: 21 
:For attendance at meetings ___________________________________ 8: 22. 1 
For military service_ _____ ___ _ _ _ _ _____ ___ _ _ _ _ _ _ _ _ __ _ _ __ ______ _ _ _ 8: 21 
In generaL _____________________________________________________ 8: 16 


Lands Division employees subject to___________________________ 8: 24.3 
Lump sum payments: 


Military service ____________________________________ 8: 21,24_ 4, 49 
Refund of, on reemploymenL _____ --- _______________________ 8: 26 


Maternity_____________________________________________________ 8: 19 
Medical certificates for ________________________________ ._______ _ 8: 19 


Military: 
For National Guard and reserve training______________________ 8: 21 
To report for miiitary induction_______________________________ 8: 21 


Of veteran8 for veteran functions ______________________________ 8: 22.2 
Part-time employees_____ ___ _ _ ___ ____ ___ __ __ _ _ _ _ _ _ _ _ _ _ _ _ _ _ ___ __ _ _ 8: 16 
Payment for terminaL ________________ . ___ __ ___ _ _ __ _ _ ____ 8: 21, 24. 4, 49 


Records: 
Disposition of upon separation____________________________ 8: 24.3 
Filing oL ______ ___________________ _ _ _ __ ________ ____ _____ __ 8: 62 
Maintenance oL _________________________________________ 8: 24.1 


Refunds: 
For unearned annualleave ___________________________________ 8: 24 
Upon reemployment____ _ _ _ ____ _ _ __ __ _ _ _ _ _ _ _ _ __ _ _ __ _ _ __ _ _ _ _ _ 8: 26 


Routine leave_______________________________________________ 8: 24.1 
Sick leave ______________________________________________________ 8: 18 
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Terminal____ __ _ _ ___ __ ______ _____ _ _ _ _ _ _ _ _ _ __ _____ _ _ _ _ _ _ _ _ _ _ _ 8: 24. 4 
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LEAVE-Continued 
Time and attendance reports _________________________________ 8: 24.1 
To report for induction examination _____________________________ 8: 21 
Voting, absence for____ ______ ___ __ __ __ _ _ ___ _ _ _ _ _ __ _ _ _ _ _ _ _ _ ___ _ _ 8: 22 


Without pay:
Charged to, when leave exhausted _________________________ 8: 18,20 
Generally_______ __ _____ __ _______ _ _ _ ___ _ _ _ _ _ _ _ __ _ _ _ _ _ __ _ _ 8: 22. 2 
Life insurance coverage during _____________________________ 8: 42. 3 


LIBELS: 
Food, Drug, and Cosmetio Aot: 


Dismissals_ _____ ______ __ _ _ ____ _ _ _ _ _ ___ _ _ _ _ _ __ _ _ _ _ _ __ _ _ _ 2: 20, 69 
Forms ___________________________________________________ 2: 69 


Procedure for disposing of product condemned________________ 2: 70 
Removal of libel action _____________________________________ 2: 69 


Forfeitures under Indian liquor law ______________________________ 2: 81 
Property seized under internal revenue and related liquor laws ______ 2: 83 
Under customs laws ____________________________________________ 2: 65 


Under internal revenue and related liquor laws _________________ 2: 81,83 
LIENS: 


Fine or judgment________________________________________ 3: 17; 2: 26 
Outlawing of___ _ _ __ __ _ _ _ _ _ _ __ ___ _ _ _ _ _ ___ _ _ ___ ___ _ _ _ _ ___ _ _ _ __ __ 3: 21 
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Priority oL __________________________________________________ 3: 28.4 
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SBA mortgage_ ______ _ _ _ ____ _ _ _ _ ____ _ _ _ _ __ __ _ _ _ _ _ _ __ _ _ _ _ _ _ __ _ 3: 28. 3 


Tax. (See Tax Lien.) 
U.S. named defendant in quiet title or foreclosure suit _____________ 3: 28.4 


LIMITATION:
Of expenditures ______________________________________________ _ 8: 100
Of prosecutions _____________________________________________ _ 2: 4.2 


Limitations. (See Statute of Limitations.) 
LIQUOR:


Indian liquor law violations _______________ . ____________________ _ 2: 79 
Internal revenue and related liquor laws _________________________ _ 2: 81
Jurisdiction of violations ______________________________________ _ 4: 43 


LITIGATION: 
Expenses for indigent persons _________ ___ _ _ _ _ _ _ _ _ _ _ ____ _ _ _ _ _ ____ 8: 141 
Fees, state or local__________________________________________ 8: 144.2 
Responsibility___________ __ __ ___ __ _______ ___ _____ ___ _ __________ 3: 1 


OPS cases ________________________________________________ 2: 23 
Livestock, Twenty-eight Hour law __________________________________ 2: 06 
Locomotive Inspection Act, jurisdiction over________________________ 2: 3,95 
Long-distance telephone messages ____________________________________ 8: 90 
Longevity increases_____ _ _ _ _ ___ _ _ __ ___ ___ ___ _____ _ _ _ _ __ __ ___ _ _ ____ _ 8: 28 
LOBS of non-consumable property_____________________________________ 8: 59 


M
Machine repairs _________________ . _ _ _ _ __ _ _ _ _ _ _ __ __ _ _ _ _ _ ___ _ _ _ ____ 8: 86. 1 
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MAIL-Continued 
Threatening communications__________________________________  _ 10: 31 
Use of in Securities Acts cases __________________________________ _ 2: 97 


Mandamus against government officer _______________________________ _ 3: 6 
Mandatory penalties under Narcotic Control Act of 1956 ______________ _ 2: 87 
MANN ACT. (See White Slave Traffic Act.) 
J\fanufacturers' excise taxes, suits to enforce collection oL _____________ _ 4: 27 
MARIHUANA TAX ACT. (See Narcotic Law.) 
Marino Corps personnel, delivery of for civil prosecution ______________ _ 2: 32 

MARITIME CASES. (See Admiralty and shipping cases.)

Marketing quota penalty cases __________________________________ 2: 4; 
3: 32 
MARSHAL. (See United States Marshal.)
Meat Inspection Act ______________________________________________ _ 2: 3 
MEDALS: 


Military medals and insignia..___________________________________ _ 2: 85 
Young American Medals Committee_____________________________ _ 8: 48 


Mediation in civil rights cases _____________________________________ _ 10: 3 
MEDICAL CERTIFICATE: 


For leave purposes _____________________________________________ 8: 17 
In connection with appointments_____________________________ 8: 4.2,8 


MEDICAL EXAMINATIONS: 
Authority fOf_______________________________________________ 8: 128. 2 
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Of witnesses________________________________________________ 8: 122.3 
Prompt handling of. ___ __ _ _ __ __ ____ __ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __ _ _ __ __ _ _ 8: 129 
Psychiatric_______ _ _ _ _ _ _ _ _ _ _ _ _ _ __ _ _ _____ _ _ _ __ _ _ _ _ __ ___ _ _ _ _ _ _ 8: 128. 4 
Use of Government facilities _________________________________ 8: 128.4 


l\IEDICAL TREATMENT: 
Sick leave for _ _ ______ __________ _ _ ____ _ _ ____ __ ____ ____ __ _ _ __ ___ 8: 18 
Request for, and where obtained ________________________________ 8: 43 


i\l'?etings, attendanee at.. __________________________________________ 8: 48 
I\iemberilhip in subversive organizations ____________________________ 8: 56.1 


MENTAL INCOMPETENCE: 
Competency recovered-triaL_ _____ __ _ _ ___ _ _ _ __ __ _ _ __ __ __ ____ __ 10: 19 
Duration of custody____ __ _ _ _ _ _ __ _ _ __ ___ ___ _ _ _ _ __ ____ __ __ ____ _ _ 10: 20 
Examination-hearing-commitment.__ _ _ _ __ _ _ _____ _____ __ _____ _ 10: 18 
Undisclosed at triaL ____ ___ _ _ _ __ _ _ _ _ _ _ __ _____ _____ _ _ _ _ __ _ _ __ _ _ 10: 20 
Universal Military Training and Service Act _____________________ 2: 101 


Merchant seamen matters, jurisdiction oL ____________________________ 10: 2 
MESSENGERS (see alBo Clerical Employees)._________________________ 8: 6 
Mexico, witness from__ _ _ _ _ _ _ _ _ _ __ _ _ _ _ _ _ _____ __ _ _ __ _ _ _ ___ __ _____ _ _ _ 8: 122 
Migratory bird violations, direct reference cases_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 2: 3 
MILITARY LEAVE. (Sell Leave.) 
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Military personnel, delivery of for civil prosecution ____________________ 2: 29 
MILITARY RESERVATIONS. (See Government Reservations.) 
MILITARY SERVICE: 


Credit for__________________________________________________ 8: 37,49 
Discharge from, and leave accruaL ______________________________ 
Leave for____ ___ _______ _ _ _ __ _ _ _ __ _ _ __ ___ _____ __ __________ _ _ _ _ _ 
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MILITARY SERVICE-Continued 
Promotion upon separation from ________________________________ 8: 49 
Reemployment rights upon discharge ____________________ 8: 36,48.1,49 


MILITAR Y UNIFORMS. (See Impersonation and Protection of the 
Uniform.) 


Mineral Leasing Act, jurisdiction over________________________________ 1: 9 
Miscellaneous office expenses _______________________________________ 8: 116 
Misconduct, employee dismissed for, reappointment oL ________________ 8: 36 
MISPRISION OF TREASON. (See Subversive activities.) 
Misuse of Aids to N avigation_ _ ___ __ ___ _ _ _____ _ _ _ _______ ___ __ __ _ _ __ _ 2: 3 
Misuse of Seamen's Documents_____________________________________ 2: 3 
MITIGATION OF FORFEITURES. (See Forfeitures.) 
Mortgage foreclosures in tax suits against the United States __  __ _ _ _ _ _ _ _ _ 4: 4 
MOTIONS: 


For leave to dismiss indictment or information___________________ _ 2: 21 
For production of documents in internal security cases ____________ _ 9: 5 
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In tax cases: 


Judgment notwithstanding the verdict_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 4: 35 
New triaL _____________________________________________ 4: 35,37 


To vacate sentence under Section 2255 ___________________________ 2: 34 
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Motor Vehicles, false reports re destruction oL ______________________ 2: 6R 1 
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Name, changes in_____ ____ _ _ __ ______ _ _ ______ __ __ _____ ___ ___ ___ __ _ _ _ 8: 47 


NARCOTIC LAWS:
Boggs Act ____________________________________________________ 2: 87 
Compromises_ _ _ ___ __ ______ __ ___ ___ ________ _ _ _ _ _______ _ _ _ __ ___ 2: 87 
Contraband Transportation Act_______________________________ 2: 86.2 
Criminal oases under _________________________________________ 2: 86.2 
Dirct reference ____________________________________________ 2: 3, 86. 2 
Dismissal of criminal cases under _____ _ _ __ __ __ _ _ _ _____ _ _ _ _ ____ _ _ _ 2: 19 
Disposition of seized property___________________________________ 2: 88 
Harrison Narcotic Act _______________________________________ 2: 86.2 


Mandatory penalties under Narcotic Control Act of 1956 ___________ 2: 87 
Marihuana Tax Act __________________________________________ 2: 86.2 
Narcotic Drugs, Import-Export AcL ___________________________ 2: 86.2 
Opium Poppyseed Act_ _ _ ____ ______ _ _ _ _ _ ____ _ _ _ _ ____ _ _ _ _ _ ____ _ _ 2: 86 
Proceedings by libeL__ ______ ___ _____ __ __ ______ _ _ __ ___ _ _ _ _____ _ _ 2: 88 


National forests_ _____ ________ ______ __ __ _ _ ___ ___ ___ ___ _ _ _______ _ _ _ _ 5: 1 
National Guard, service in, leave for _________________________________ 8: 19 
National Housing Act violations _____________________________________ 2: 73 


NATIONAL MOTOR VEHICLE THEFT ACT. (See Motor Vehicle 
Theft Act.)


National parks_ _______ ____ ______ _______ __ __ ________ ___ _ _ _ ___ _ _ _ ___ 5: 1 
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NAV AL UNIFORMS. (See Impersonation and Protection of the 
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Navy personnel, delivery of for civil prosecution _______________________ 2: 29 
Neutrality Act_ _ ___________ _ _ _ _ __ _ ____________ __ ___ ___________ ___ _ 9: 10 
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No-bill, report of, in tax cases__ _ _ _ _ _ _ _ _ _____ _ _ _ _ _ _ _ _ _ _ _ __ __ _ _ __ _ _ __ _ 4: 45 


NOLO CONTENDERE: 
In criminal cases _______________________________________________ 2: 18 
In tax cases____ _ ___ ______ ______ _ _ _____ _ _ _ __ ______ _ __ _ _ _ __ ___ 4: 46. 1 


NON-CO MMUNIST AFFIDAVIT: 
False swearing_ _ _ __ __ _ _ __ _ _ _ _ _ __ ___ ___ ___ __ __ __ __ _ _ _ _ __ _ _ _ _ _ _ _ 9: 16 
Labor Management Relations Act _______________________________ 9: 16 
Prosecution authorized by Department. __________________________ 9: 16 


NONCONSUMABLE PROPERTY. (See Property.) 
NOTICE: 


Of deficiency in tax cases_______________________________________ 4: 55 
Of lien in tax cases ____________________________________________ 4: 16 


To Conscientious Objector Unit, by U. S. Attorney_____________ 7: 16,17 
To FBI re prisoner granted leave or furlough _____________________ 2: 49 
To registrants, by hearing officer ______________________________ 7: 13, 18 
Written, of injury ___________________________ .. _________________ 8: 43 


o 
Oath, pauper's__________ . _____________________________ _ 2: 24 
OATH OF OFFICE: 


By clerical employee___________________________________________ 8: 8 
By United States Attorney______________________________________ 8: 2 


Obligation control record_________________________________________ 8: 102a 
Obligation limitation________________________________________ .. _____ 8: 100 


OBSCENE MATTER. (See Postal Violations.) 
OBSTRUCTION OF JUSTICE: 


In civil rights cases ___________________________________________ 10: 31 
In criminal cases_ ______ ___ _ _ __ ____________ _ __ ____ _____ ____ _ _ __ 10: 2 
In internal security cases_ _ _ __ _ _ _____ ___ ___ _ _ _ _ _ _ _ _ _ _ __ ____ _ _ _ _ _ 9: 19 
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OFFERS IN COl\lPROMISE: 
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In criminal cases ______________________________________________ 2: 46 
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OFFERS IN COMPROMISE-Continued 
In tax cases-Continued 


Submitted to United States Attorney ________________________ 4: 48 
Time required for action on____ ___________ __ _ _ _ __ _ _ _ _ _ _ _ _ _ _ _ 4: 48 


OFFICE: 
Examination oC_____ _ _ _ _ _ _ __ _______ _ _____ ___ _ _ _ _ _ __ ___ ___ ___ _ _ 8: 47 
Holding state or locaL _ _ _ _ _ _ _ __ __ ___ ___ _ _______ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 8: 55 
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Purchase and sale oL ________________________________________ 8: 56.1 
Space, adjustments in__________________________________________ 8: 86 


Offices, field, antitrust______________________________________________ 7: 1 
OFFICERS: 


Certifying. (See Certifying Officers.) 
Hearing, in conscientious objector cascs __________________________ 8: 98 


OFFICIAL: 
Files, confidential nature_ _ _ __ __ ___ ______ _ _ ____ _ _ _ _ _ _ _ _ _ _ _ _ _ __ _ _ 8: 60 
Receipt file_ _ ___ __ __ _ _ __ _ _ _ _ __ _ _ _ _ _ __ __ ___ __ _ _ _ _ _ _ _ _ _ __ _ _ _ _ _ _ _ 8: 65 


Record. (See Records.)
Residence____________________________________________________ 8: 2, 4 
Station of United States Attorney_ _ _ ___ ______ _ _ __ _ _ _ _ _ _ _ __ ___ __ _ 8: 2 


Offset against Government claims_ _ _ _________________________ ____ _ 3: 26. 4 
Opinions in conscientious objector cases_ _ _ ________ _ _ __ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 7: 20 
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Oral arguments in appeals_ _ _ _____ __ __ __ ___ ___ _ _ __ ___ ____ ____ _ _ _ __ _ 6: 8 


ORDER: 
Of possession in condemnation_ _ _ __ _ _ __ _ _ _ _ _ _ _ _ __ __ __ ____ ___ ____ 5: 10 
To show cause in tax cases______________________________________ 4: 26 


ORDERS: 
Under Food, Drug, and Cosmetic Act____________________________  2: 70 


Outstanding performance rating___ _____ _ _ __ __ _ _ _ _ _ _ __ ______ __ ___ __ __ 8: 32 
Overtime_ ____ ____ ___ _ _ _ __ ____ _ _ __ ____ __ __ _ _ __ __ __ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 8: 14. 1 
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PACKERS AND STOCKYARDS ACT: 
Appeals from order under ____ _ _ __ ___ _ _ _ _ _ _ _ ____ _ _ __ ___ ___ _ _ _ _ _ _ _ 6: 15 
Jurisdiction over _ _ ____ ____ _ _ _ __ __ ___ __ ______ _ _ _ _ _ __ _ _ _ _ _ _ _ _ _ _ _ 1: 9 
Suits to enjoin orders under ____ ____ _____ ___ __ _ _ _ _ _ _ _ _ _ _ _ _ ___ ___ _ 3: 32 


Pardon, applications for ____________________ . _______________ 2: 23; 7: 21, 23 
Pardon Attorney, Office oL_________________________________________ 7: 21 
Parking fees ____________________________________________________ 8: 112.1 


PAROI..E: 
Arrest of parole violator _______________________________________ 10: 23 
Eligibility date_ _ ___ _ _ __ __ __ _ _ _ _ _ _ _ _ __ _ _ __ ____ _ _______ ____ ____ 10: 11 
Grant oL______ __ ___ ___ ______ ____ _ _ _ _ ___ ___ _ _ _________________ 7: 22 
Ingeneral___________________________________________________ 10: 21 


Period of supervision __________________________________________ 10: 23 
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Reports to Board of Parole _____________________________________ 10: 22 
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Deductions from for delinquent taxes __________ . _________________ 8: 13 
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Retirement deductions from. (See Retirement.) 
(See Compensation.)


Pay Scale_____ _______ __ _ _______ _ _____ _______ ___ ___ _ _ _ __ __ _ _____ _ _ _ 8: 15 


PAYMENT: 
Amounts due the Government__________________________________ 8: 95 

Amounts in compromise of tax cases __ .___________________________ 4: 48 
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Jurisdiction over____ _____________ __ __ __ ______ _ _ __ _____ ___ _____ 1: I) 



Suits to enjoin orders under_____________ .. _______________________ 3: 32 
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PHYSICAL EXAMINATIONS:
Expenses oL_______ ___ _______________________ ________ ___ ___ ___ 8: 99 


(See Medical Examination.) 
PHYSICIAN: 


As expert witness, compensation of ______________________________ 8: 128 
Engaged by injured employee, fees for___________________________ 8: 43 
Government, as expert witness _________________________________ 8: 125 


Planning advances ________________________________________________ 3: 28.2 


PLEA OF GUILTY, IN TAX CASES: 
Incidence of_ ____________________ ________ _____________________ 4: 46 
Report of___________________________ __________________________ 4: 45 


PLEA OF NOLO CONTENDERE: 
In criminal cases______ __ ___ _____ ____ ___ _ _ ___ __ _ _ _ _ _ __ __ ___ __ _ _ 2: 18 
In internal security cases_______________________________________ 9: 4 
In tax cases___________________________________________________ 4: 46 


PLEADINGS: 
Approval by Civil Division_____________________________________ 3: 6 
Copies forwarded in Food, Drug, and Cosmetic Act cases ___________ 2: 69 


PLEAS: 
Abolished in preliminary hearings ______________________________ 2: 10.2 
Criminal cases____ _____________ _ _ ______ __ ________________ __ ___ 2: 17 


Internal security cases_________________________________________ 9: 4 
Political activity of federal employees _________________________________ 8: 55 
Port Security Act ________________________________________________ 9: 10.1 
Position and vacancy controL_"' _______________ . ___________________ 8: 10.2 
Position description____ ___ _____ ___ ___ __ ___ __ _____ _ ___________ __ ____ 8: 7 
Possession, order of condemnation ___________________________________ 5: 10 
Post office box rentaL___ __ _ _ _ _ _ __ ____ ___ ________ _____ ___ _ _ _ _ _ _ _ _ 8: 96, 116 


pOST OFFICES. (See Government Reservations.) 
POSTAL VIOLATIONS: 


Direct reference of postal law violations____________ _ _ _ _ ___ ___ _ _ _ _ _ 2: 3
Mailfraud_________________________________________________ 2: 92-94 
Obscene literature_ ___ ___ _________________ _____ ___ _ _ __ ___ ___ ___ 2: 92 
Record of mail taken under search warrant_______________________ 2: 92 
Search warrant for nonmailable matter___________________________ 2: 91 


Preappointment loyalty check_______________________________________ 8: 8 
Preliminary hearing, criminal cases _________________________________ 2: 8.1 
Press releases_ _ ________________________ ___________________________ 8: 59 
Presumption of death______________________________________________ 3: 29 


PRETRIAL CONFERENCE:
In tax cases ___________________________________________________ 4: 33 


Notification to Civil Division___________________________________ 3: 1 
PRINTING: 


Authority to incur expenses for _______________________________ 8: 114.2 
Contracts for _______________________________________________ 8: 114.2 
Division of cost _____________________________________________ 8: 114.3 
Forma pauperis proceedings ____________________________________ 8: 116 
Expenses____________________________________________________ 8: 101 
General procedures ___________________________________________ 8: 114 
Of forms, requests for ________________________________________ 8: 86. 1 
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PRINTING-Continued
Of records in appeals____________________________________________ 6: 7 

Semi-annual reports on________________________________________ 8: 115 

Vouchers for payment of _______________________________________ 8: 115 



PRIORITIES:
Bankruptcy______________ .. ______ ___ ___ __ ____ ___ _ _ _ __ _ _ _ _ __ ____ 3: 27 

Civil cases ______________________________________________ 3: 28. 3, 28. 4 



In tax cases: 
Bankruptcy proceedings. _________________________________ 4: 9,13 

Insolvency proceedingfl ___ . _______________________________ 4: 9,15 

Receivership proceedings ___________________________________ 4: 13 

Unsecured creditors________________________________________ 4: 16 

Voluntary assignment of property by debtor__________________ 4: 9 



Priorities and allocations, litigation with respect to hoarding____________  1: 10 

PRISONERS: 


Custody of, pending habeas corpus appeals _______________________ 6: 10 

Federal, service as witness _____________________________________ 10: 27 

In non-Federal institutions ______________________________ 7: 25; 10: 27 

Leave granted to______________________________________________ 2: 49 

Procedure for producing _______________________________________ 10: 27 

Production of, from Alcatraz ___________________________________ 10: 28 

Production of, in State courts__________________________________ 10: 28 

Sentence in criminal cases, procedure _____________________________ 10: 9 

To testify in civil cases ________________________________________ 10: 28 

Transfer of, under Rule 20_ _ __ _ _____ _ _ _ __ __ __ __ ____ __ ____ _ _ _ _ __ 2: 14 



Private counsel, prohibition against recommending _____________________ 8: 60 

Private employment or activity, restrictions against __________________ 8: 52.4 
Probable cause, certificate of, in tax suits__________________________ 4: 5,38 
PROBATE PROCEEDINGS: 


Civil claims___ ___ ___ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __ _ _ _ _ _ _ _ _ ___ _ _ 3: 27 

Suits to establish tax and lien rights___________________________ 4: 11, 14 



PROBATION: 

Advantage of suspending imposition of sentence __________________ 10: 25 

Authority to grant____________________________________________ 10: 24 

Corporations_________________________________________________ 10: 24 

Effective date oL _____________________________________________ 10: 25 

First offenders under Boggs AcL ________________________________ 2: 87 

In generaL____ ___ _ _ ____________ ______ ____ ____ _ ___________ __ __ 10: 24 

Limitation_ __ __________ ____________ _ _ _ ___ ____ ____ ____ ____ __ _ _ 10: 25 

Payment of fine made a condition ________________________ 2: 24; 10: 24 

Revocation___________________________________________________ 10: 26 

Time of grant________________________________________________ 10: 25 


PROCEDURE: 
Collection. (See Collections.)
Consentjudgment_____________________________________________ 3: 12 

In conscientious objector cases _______________________________ 7: 13-20 



Trial, in tax cases. (See Trial Procedure.)
PROCEEDINGS, SUPPLEMENTARy____________________________ 3: 17 

Production of documents ___________________________________ 3: 6; 7: 16, 17 

Production of prisoners ____________________________________________ 10: 27 



PROHIBITED ACTIVITIES. (See Restricted Activities.) 


" 


)
January 1, 1965 


U. S
. A


TTORNEYS M
ANUAL 1


97
0







47 



References are to title and page numbers 


PROMOTION:
Automatic__ ___ _ _ _ __ ______ ___ ____ __ ___ __________ ___ ___ _ _ _ _ _ _ 8: 28. 2 
Department promotion policy ___________________________________ 8: 28 
Filling of vacancy by___ ___ ___ ____ __ ________ _ __ _ _ __ _ _ _ ____ _ _ ___ 8: 27 
Job description__________________________ ._._ __ ___ ___ ___ __ _ _ _ _ _ 8: 28 
Longevity increases _____________________ .___ ___ ____ _ _ _ _ _ _ _ _ _ _ 8: 28. 3 
Reassignment___________________________________________ .• __ . _ 8: 27 
Upon reemployment after military service ________ . _______________ 8: 49 


PROOF: 
In libels under internal revenue and related liquor laws_____________ 2: 83 
Quantum in perjury cases ______________________________________ 2: 91 


PROPERTY: 
Accountable, record ot. _____________________ .._________________ 8: 60 
Alien enemy contraband_______________________________________ 8: 144 
Disposal oL _________________ ..___________________ . ___ ... _____ 8: 60 


Disposition, if acquired in payment or compromise of claim ______ ... 3: 21 
Disposition on separation _____ .. _____________________________ . 8: 60.4 
Excess____________________________________________._. ______ . 8: 60.4 
Government_____ .. __ ._. ___ ._ ... _. _______________ ........ __ . __ . 8: 60 
Infringement of government interest in ___________ .... __ . __ . __ .... 
Inventory of nonconsumable_ .. ______________________________ . __ 
Loss or theft of nonconsumable. _______ . _________________________ 


3: 1 
8: 60 
8: 60 


Proposed finding8, clearance with Civil Division _________ .... ____ __ ____ 3: 8 
PROSECUTION:


Census cases___ ________________ ___ __ ______ ___ _______ _ _ _ _______ 2: 62 
Civil prosecution of armed forces personneL _______________ . ______ 2: 29 
Contempt of Congress cases ____________________ . _______________ 9: 2. 1 
Internal revenue and related liquor law ease8 ______________________ 2: 82  
Marketing quota penalty cases _________________________________ 2: 3.4 
Specifio authorization in criminal cases_________________________ 2: 4.1 
Statute of limitation_________________________________________ 2: 4.2 


PROSTITUTION. (See White Slave Traffic Act.) 
Protection of the uniform____________________________________ . ______ 2: 78 
Protective notices of appeal to be filed_ _ _____ ___ ____ __ _ _ ____ _ _ _ _ _ _ _ _ 6: I, 3 
PSYCHIATRISTS: 


As expert witness, compensation ot. ________ .___________________ 8: 128 
"Qualified", selection oL ____________________________________ 8: 128.4 


Public Buildings Administration, transmitting telegrams through.______ 8: 90. 1 
Public domain, mattel'l affecting _______________ ._____________________ 5: 1 
Public office, purchase and sale ot. __________________________ 2: 64.1: 8: 51 
Public place,invitations to bid posted in____________________________ 8: 86.1 
Publication, service by in revocation of naturalization cases _____________ 2: 78 
PUBLICITY: 


Concerning Federal prisoners ______________________________ .. _____ 7: 25 
For obtaining bids ____________________________ . ______________ 8: 86.1 
In Internal Security cases ___ . ___________________________ .... _ _ _ 9: 3 
Withholding or._._ ..____________________________ ... _._ __ _____ _ 8: 59 


Puerto Rico, telegrams to..._.. ___ .. _________________ ....... _.. __ . 8: 90.3 
Purchase and sale of public office ___________________________ .. 2: 64. I, 8: 51 
PURCHASE OF LANDS: 


Affidavit of heirship, form oL ______________________ ._ .. _. __ ._ ... 5: 64 
Certificate of inspection and possession, form oL__ ._______________ 5: 63 
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PURCHASE OF LANDS-Continued 
Closings of transactions_____________________ __ _______ _____ _____ 5: 24 
Defects of title, eliminated by curative materiaL __________________ 5: 24 
Delay encountered in closings, procedure_________________________ 5: 27 
Donations of land_ _ __ ______________________________________ ___ 5: 22 
Final opinion, form of __________________________________________ 5: 69 


Opinions on title: 
Final, contents oL_________________________________________ 5: 26 
Preliminary, contents oL________________________________ 5: 23,27 


Preliminary opinion, form oL _________________________________ 5: 68.3 


Procedure in special cases 
For Bureau of Biological survey _____________________________ 5: 27 
For Department of Army ___________________________________ 5: 28 
For National Park Service__________________________________ 5: 27 
For Rural Rehabilitation projects __________ •. _________________ 5: 27 


Treasury check, procedure for handling ________________________ 5: 27-30 


Q 
Qui tam actions, by informers in tax cases____________________________ 4: 28 
QUIET TITLE, PROCEEDINGS TO: 


In tax lien suits against the United States__________________ 4: 4, 19, 20 
In tax suits against the United States____________________________ 4: 4 
Lien is other than tax_ _________________________________________ 3: 27 


n 
Race, discrimination because of ______________________________________ 8: 50 
Radio licenses, orders relating to ____________________________________ 6: 15 


Railroad matters (ICC)-Miscellaneous ________________________ 2: 3,95 
RAILROAD RETIREMENT ACT: 


Criminal cases under________________________________________ 2: 94, 95 
Direct reference cases under_________________________________ 2: 3,94 


Railroad Retirement Board, review of decisions oL ____________________ 6: 15 
Railroad Matters (ICC)-Miscellaneous____________________________ 2: 3,95 
RAILROAD UNEMPLOYMENT INSURANCE ACT: 


Criminal cases under________________________________________ 2: 94,95 
Direct reference cases under___________________________________ 2: 3,94 
Tax suits under_______________________________________________  4: 37 


Railway Labor Act, criminal cases under__________________________ 2: 4. 2, 95 
Railway Mail Service Pay Act, jurisdiction over_______________________ 1: 9 
RANSOM: 


Kidnapping________________ ______ _ _________________ ____ _____ __ 2: 85 
Threatening communication ___________________________________ 10: 31 


Reassignment__ __________ ____ ____ __ ____ _ _ ________ ___________ _____ _ 8: 27 


RECEIPT:
Collections, form of ____________________________________________ 8: 95 
TraveL____________________________________________________ 8: 112. 1 


Receivers in tax lien cases __________________________________________ 4: 18 


RECEIVERSHIPS: 
Appeals from orders in _________________________________________ 6: 13 
Tax cases: 


Jurisdiction of court ____________________________________ 4: 14,18 
Priorities____________________________ ___ _____ ______ _______ 4: 13 
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RECLAMATION MATTERS______________________________________ 5: 1 
Reeording, seeurity deviees ______________________________________ 3: 13,19 


RECORDS: 
Abuse of, definition of offense and penalty________________________ 8: 51 
Destruetion of ___________________________________________ 8: 60.2, 66 
DiseloBureof information __________________________________ 8: 60.1-61 


Disposal of: 
Clearanee for___________ ____ _ _ _ _ __ __ ______ _ _ _ _ ___ _ _________ 8: 71 
Disposal schedule___ _____ ___ __ __ ________ __ _ _ __ __ _ _ _ _ ____ ___ 8: 67 
Disposal table_________ ___ __ _ _ ____ ____ __ __ __ ______________ _ 8: 66 


Doeket. (8ee Doeket Records.) 
Federal Records Centers, list oL ________________________________ 8: 71 
Fingerprint, requests for return__________________________________ 8: 83 
In conscientious objector cases __________________________________ 7: 17 
Leave_____________________________________________________ 8: 24, 26 


Obligation control for expenses. _____________________________ 8: 102. 2 
Printing oL ________________________________________________ 8: 114. 2 


Release of equipment ________________________________________ 8: 70.2 
Restrictions on use of__________________________________________  8: 71 
Safeguarding of_ ___ _ _____ ____________ __ ___ _ ___________ _ _____ __ 8: 60 
Surveys of records for transfer _________________________________ 8: 70.2 
Transfer oL ________________________________________________ 8: 70.1 


Reduction in force _________________________________________________ 8: 35 


REEMPLOYMENT:
Mter military service __________________________________________ 8: 49 
After retirement___ _____ __ ___________ ___ ___ _ _ ____________ _ _ _ __ _ 8: 36 
Member of armed forces ________________________________________ 8: 36 
Of employee dismissed for miseonduct ____________________________ 8: 36 
Recredit of sick leave __________________________________________ 8: 17 
Refund for leave ______________________________________________ 8: 27 
Upon completion of military service ______________________________ 8: 49 
Veterans_____________ ______ ______ __ __ __ ______ __ __ __ _ _ _______ 3: 26. 4 


Referees, voting_________________________ __ _ _ _ __ ______ _____ _____ __ _ 10: 5 


REFERRALS. (866 Direct Reference Cases.) 
REFUND: 


Claim for, in civil tax suits ____________________________________ _ 4: 3 
Of leave pay upon reemployment _______________________________ _ 8: 27 
Redeposit of retirement deductions refund _______________________ _ 8: 39
Retirement deductions ________________________________________ _ 8: 38
Unused travel tickets _________________________________________ _ 8: 92 


REFUND 	TAX SUITS: 
Against the Director of Internal Revenue:


Answer due _______________________________________________ 4: 30 
Certificate of probable cause ______________________________ 4: 5,38 
Claim for refund, necessity for______________________________ 4: 3 Costs ____________________________________________________ 4: 42 
Generally_________________________________________________ 4: 29 
In state courts____________________________________________ 4: 24 
Interest_ ________________________ __ _ _ __ ______ __ __ _ _ __ __ ___ 4: 41 
Judgment, satisfaction 0'- _______________________________ 4: 38,41 
Jurisdictional amount___ ___ _____ _________ _ _ _ __ __ __ _ _ __ _____ 4: 5 
Jury triaL _______________________________________________ ._ 4: 34 
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ltEFUND TAX SUITS-Continued 
Against the Director of Internal Revenue-Continued 


Statute of limitations __________________________________ 4: 3,4, 56 
Venuc____________________________________________________ 4: 25 


When Director dead or out of office ________________________ 4: 3,5 


Against the United States:
Answer due_______________________________________________ 4: 30 
Costs ____________________________________________________ 4: 41 


Forwarding copies of complainL ____________________________ 4: 29 
Generally_________________________________________________ 4: 29 
Interest_ ___ __ __ _ __ ___ _ _ _ _ _ _ _ _ ___ _ _ _ _ _ _ __ __ _ _ _ _ _ _ _ _ _ __ _ _ _ _ 4: 41 
Judgment, satisfaction of. ___ _ _ __ __ ____ __ ___ __ ___ ____ __ _ _ ___ 4: 41 
Jurisdiction ______________________________________________ 4: 3,4 
Jury triaL ______________________________________________ 4: 3,34 
Statute of limitations __________________________________ 4: 3,4,56 
Venue____________________________________________________ 4: 25 


Regional Records Management Service, list oL________________________ 8: 71 


REGISTER: 
Expert witnesses__ _ _ _ ___ ___ _ _ _ _ _ _ __ __ _ _ _ _ _ _ __ _ _ _ _ _ _ _ _ _ _ _ __ _ _ 8: 126.1 
Of eligiblelL __________________________________________________ _ 8: 7 
Of United States AttorneYi! while in Washington__________________ _ 8: 48 


REGISTRANTS:Age _________________________________________________________ 7: 15 
Claim __________________________________________________ 7: 13,14,15 
Classification ______________________________________________ 7: 13,14 
Delay affecting ____________________ . _ _ _ _ _ _ __ _ _ _ _ _ _ _ ___ __ _ _ _ _ _ 7: 13, 17 
Enlistment_ __ _ _ _ ____ _ _ __ ________ _ _ _ _ _ ___ _ _ __ ___ ___ __ _ _ _ _ __ ___ 7: 16 
Hearing for. _ _ _ ___ ___ _ _ __ ____ ___ _ _ _ __ ____ __ _ _ _ _____ ___ _ _ __ _ _ _ _ 7: 18 
Notice to __________________________________________________


_ 


 7: 13, 18 
Prior ~ervice_ _ _ _ _ _ _ _ ____ _ _ _ _ _ _ _ _ _ ____ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __ _ _ ___ _ _ 7: 15 
Removal from district___ ______ ___ ___ _ _ _ ___ _ _ _ _ _ _ _ _ _ __ _ _ _ _ __ __ __ 7: 14 
SpeciaL _ _ _ _ _ _ _ __ __ __ _ _ _ _ _ _ ____ _ _ _ _ _ _ _ __ __ ___ __ _ _ _ _ _ _ _ _ __ _ _ ___ 7: 15 
Transfer for hearing, request by_________________________________ 7: 14 
Withdrawal of claim by _______________________________________ 7: 16 


Registrar, Universal :\1ilitary Training and Service AcL_______________ 2: 103 
REGISTRATION: 


Communist organizations______________.___ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ ___ _ 9: 13 
Foreign Agents Registration AcL _____________________________ . ___ 9:!) 
Judgments__________________________________ ~____ _ _ _ _ ________ a: 17 
Of mortgages, etc___________________________________________ 3: 13,10 
Under Slot Machine Act. ______________________________________ 2: 105 


REGULAR ASSISTANT UNITED STATES ATTORNEYS. (See 
Assistant United States At.torneY8.) 


REIMBURSEMENT: 
For local transportation _______________________________________ 8: 112 
For toll farel! _________________________________________________ 8: 114 
For transportation expenses __________________________________ 8: 110. 1 


Reinstatement of persons possessing permanent civil service status_______ 8: 7 
Religion, discrimination because oL__________________________________ 8: 50 
Remission, of fines, recommendations re_____________________ 2: 26; 7: 21-22 
Remission of forfeitures____________________________________ 2: 54. 1,83,87 
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REMOVAL: 
Criminal cases, procedure___ _____ _ _ __ __ ____ __ _ _ _ _ _ __ ___ _ _ _ _ _ 2: 16. 2-4 
From state courts, tax lien foreclosure suits _______________________ 4: 23 
Illegal entry cases _____________________________________________ 2: 77 
Libel actions__ ___ ____ _ _ __ _ _ __ ___ ___ _ _ __ ____ __ _ _ _ ______ __ _ _ _ ___ 2: 69 
Notice oL ____________________________________________________ 8: 34 
Of clerical employee ___________________________________________ 8: 34 
Prompt reporting oL ______ _ _ _ _ _ _ _____ _ _ _ _ _ _______ _ _ __ __ __ __ ___ 8: 35 


Regular Assistant United States Attorney________________________ 8: 4 
Time for employee to file written answeL ________________________ 8: 34 
To federal court in tort case3____________________________________ 3: 4 
Under P.L. 87-258-Government drivers _________________________ 3: 37 
United States Attorney_________________________________________ 8: 34 
Unjustified, pay covering period oL ______________________________ 8: 35 


Renegotiation cases_ ___ _ _ _ _ _ _ __ ___ ___ _ _ _ _ ____ _ _ _ _ _ _ _ _ _ __ ___ _ _ _ __ ___ 3: 30 


RENTAL: 
Office space, expenses for _______________________________________ 8: 98 
Post office boxes _______________________________________________ 8: 98 


Repairs, machine_ _ _ __ _ _ __ _______ _ _ _ _ _ ___ __ ___ __ ____ ___ ___ ______ _ 8: 84. 1 
Replevin, property seized under revenue law __________________________ 2: 83 
REPORTER. (See Court Reporter.) 
REPORTS: 


Commissioners_ _ _ _ _ _ _ _______ _ _ ___ ___ _ _ _ _ _ _ _ ___ __ _ _ _ _ _ __ ____ _ _ _ 8: 81 
Conscientious objector cases ________________________ 7: 14,16,17,18,20 
Death of employee____ ___ _ _ _____ _ __ _ _ _ _ _ _ ___ _ _ _ _ _ _ _ _ ___ _ _ _ _ _ _ _ _ 8: 44 
FBI_________________________________________________________ 7: 9 
In fair employment cases_____________________________________ 8: 50. 5 
Of leave without pay___________________________________________ 8: 22 
Of pardon appllcations_ __ ______ _ _ _ _ _ _ __ ___ _ _ _ _ __ _ _ __ __ _ _ _ _ __ ___ 7: 21 
Of taxable costs___ ___ _ _ _ _ _ _ _____ _ _ _ _ _ __ _ _ __ _ _ _ _ _ __ _ _ _ _ _ _ _ _ _ ___ 8: 81 
On printing___________________________________________________ 8: 115 


Statistical. (See Statistical Reports.)
Status of crimfinal tax cases_ ___ _ _ _____ _ __ __ ___ __ _ _ __ _ _ _____ __ _ _ 4: 45 


Termination of cases under Food, Drug, and Cosmetic Act cases _____ 2: 72 
Time and attendance___________________________ .________ _ ___ ___ 8: 24 


REPllESENTATION: 
Of cost-plUS contractors_______________________________________ _ 3: 35 
Of Government drivers________________________________________ _ 3: 37 
Of Government officers and employees___________________________ _ 3: 4 


REQUESTS:
Department rulings _________________________________________ 8: 148. 1 
For admissions in tax cases _____________________________________ 4: 33 


For appointment as Regular Assistant United States Attorney______ 8: 4.2
Printing_____________________________________________________ 8: 114 


Return of fingerprint records___ _ _ __ ___ _ _ _ __ __ ___ _ _ _ _ _ __ _ _ _ _ _ _ _ _ _ 8: 83 
Transportation_____ _ _______ _ _ _ __ ___ _ _ _ _ _ _ _ _ _ _ ___ _ _ _ _ _ _ _ ____ _ _ _ 8: 91 


REQUISITIONS:
For printing__________________________________________________ 8: 115 
For supplies and stationery__________________________________ 8: 85-86 


Reservations, Indian liquor law cases ________________________________ 2: 79 


RESIDENCE. (See Official Residence.) 
Residence Advice Sheet, required for U.S. Attorneys___________________ 8: 48 
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Residents on Government owned lands_______________________________ 5: 44 
Resignation_______________ _____ __ ___ ___ _ ______ _______ ____ ______ ___ 8: 35 
Res judicata, fraud cases___ __ __ _ _ ___ _ _ _ __ __ _ _ _ ___ __ _ _ _ _ _ _ _ _ __ _____ 3: 26. 2 


RESTHICTED ACTIVITIES: 
Contributions or presents to superiors____________________________ 8: 54 
Dual or private employmenL ________________________________ 8: 52.3 
Employee's debts_______ __________ ___ ____ ______ _ _ _____ _ _ _ ___ __ _ 8: 54 
Holding state or local office _____________________________________ 8: 55 
Laws and penalties governing conducL___________________________ 8: 55 
Political activity and contributions______________________________ 8: 55 
Purchase and sale of public office ________________________________ 8: 51 
Strikes_ ___ __ ____ _ _ ____ ___ ______ _ _ ___ __ _____ __ _____ _ _ _ ___ _ _ _ _ __ 8: 55 
Subversive activity__ _ __ _____ ___ __ ___ _____ __ __ __ __ __ __ _ _ _ ___ _ _ _ 8: 54 


RETIREMENT: 
Administration____ _ _ _____ _ _ __ _ _ _ _ _ __ _ _ _ _ _ _ _ _ _ _ __ _ _ _ _ _ _ _ _ __ ___ _ 8: 36 
Age________________________________________________________ 8: 38. 4 
Amounts of survivor annuity____________________________________ 8: 41 
Certificate of membership ______________________________________ 8: 37 
Computation of annuities _______________________________________ 8: 40 
Coverage_____________________________________________________ 8: 36 


Creditable service_ _ ________ _____ _ ____ ____ __ _ _ ______ _____ ___ ___ 8: 38 
Death benefits of deceased employees ___________________________ 8: 40.1 
Deductions___________________________________________________ 8: 38 
Deferred_ _ ___ ______ __ ___ ___ _____ _ _ __ __ ___ ____ _ _ ______ _ __ __ _ _ _ 8: 39 
Deposits____________________________________________________ 8: 38. 3 
Designation of beneficiary __ _ ____ _ _ _____ _____ _ _ _ _____ ___ _ _ _ _ _ ___ 8: 37 
Disability___________________________________________________ 8: 38. 6 
Discontinued service _________________________________________ 8: 38_ 8 
Forms________________________________________________________ 8: 42 


OptionaL ___________________________________________________ 8: 38. 5 
Redeposit of refunded deduction _______________________________ 8: 38.2 
Refund of deductions_ _ _ _ _ _ _ __ _ _ _ _ __ __ _ _ __ _ _ _ _ _ _ ____ _ _ _ __ _ _ _ _ 8: 38. 3 
Types of annuities _____________________________________________ 8: 39 
Voluntary contributions ______________________________________ 8: 38.3 


Returns. tax, criminal cases relating to filing_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 4: 44 
REVIEW. (See Appeals.)
Rewards to informers in tax cases _____________________________________ 4: 27 


ROBBERY. (See Anti-Hacketecring Act.) 
Robinson-Patman Act, jurisdiction over______________________________ 1: 9 
Round trip tickets____ ___ ___ ___ ___ __ _ _ ____ _______ _ _ _ ______ ___ ___ ___ 8: 93 


RULINGS: 
Department, request for____ ~ ________________________________ 8: 148. 1 
Of Comptroller General, request for___________________________ 8: 148.1 


S 
Sabotage________________________________________________________ 9: 10. 1 


Safety Appliance Acts___________________________________________ 2: 3,96 
SALARY: 


Basic, definition of, for retirement purposes _______________________ 8: 37 
Dual government___ ____ _ _ _ _____ _ _ __ __ ___ ___ _ _ _ _ __ _ _ ___ __ ___ _ _ 8: 52. 3 
Final payment oC __________________________________________ 8: 144.1 
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SALARY-Continued 
Payments. (See Payrolls.) 
(See Compensation.) 


SALARY SCHEDULE: 
Applicable to clerical employees _______________________________ 8: 14.3 
Sample of_ _ _ ______ __ __________________________ _ _ __ __ ____ __ ___ 8: 15 


(See Compensation.)
Sale and execution_________________________________________________ 3: 12 
Sale and purchase of public office ___________________________________ 8: 56. 1 
Samples, under Food, Drug and Cosmetic Act seizures _________________ 2: 70 
SATISFACTORY RATING. (See Performance Rating.) 
Seamen, merchant, jurisdiction over matters re________________________ 10: 2 
SEARCH WARRANTS: 


For nonmailable matter________________________________________ 2: 91 
Jurisdiction of, in generaL ______________________________________ 10: 2 


Secretary of Agriculture, suits to enjoin orders of ______________________ 3: 33 
SECURITIES ACT OF 1933. (See Securities Acts.) 
SECURITIES EXCHANGE ACT OF 1934. (See Securities Acts.) 
SECURITIES ACTS: 


Copies of investigative reports to Department___________________ 2: 96.1 
Criminal cases under______________________________ . ,_ _ _ _ _ _ _ _ _ 2: 96. 1 
Direct reference of criminal cases ____________________________ 2: 4,96.1 
Dismissal of criminal cases ______________________________________ 2: 19 
False registration statements__________________________________ 2: 96. 2 
Immunity following compulsory testimony before Commission ______ 2: 100 
Prosecutive policy ___________________________________________ 2: 96. 1 
Tipster sheets__ ___ _ ______ __ ____ __ _ _ _ ___ __ _ _ _ _ ______ _ _ ____ _____ 2: 97 
Use of mails or interstate commerce ______________________________ 2: 98 
Violations of fraud and registration provisions ___________________ 2: 96.2 
Violations of rules and regulations _______________________________ 2: 98 


Securities and Exchange Commission, review of orders 01. ___________ 6: 14,15 
SECURITY: 


Internal. (See Subversive Activities.) 
Matters, subpoena of FBI informants in_________________________ 8: 117 
Regulations, Executive Order No. 10450 _________________________ 8: 52b 
Requirements for employment_ _ _ _________________ ___ ________ ___ 8: 51 


Security control of air traffic, violations of Civil Aeronautics regulations __ 2: 100 
Security for deferred payments___________________________________ 3: 12, 19 
Sedition__________________________________________________________ 9: 11 


Seditious conspiracy __________ ___ _ _ ____ __ _ _ _ _ _ __ _ ___________________ 9; 11 


SEIZURE:
Indian liquor law __________ .. ____________________________________ 2: 81 


Of property under internal revenue and related liquor laws _________ 2: 83 
To enforce collection of manufacturers' excise tax__________________ 4: 28 
Under Food, Drug, and Cosmetic Act____________________________ 2: 69 
Under Slot Machine AcL __________________________ .. ___________ 2: 105 


SELECTIVE SERVICE: 
Assistance of Judge Advocate GeneraL ___________________________ 2: 103 
Hearing officers, travel 01. ______________________________________ 8: 109 
Hearings, use of stenographers in________________________________ 8: 182 
Witnesses in ________________________________________________ 8: 122.3 
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SELECTIVE SERVICE ACT OF 1948. (See Universal Military Train
ing and Service Act.) 


SELECTIVE SERVICE SYSTEM: 
Appeal Boards oL____________________________________ 7: 13, 14, 16, 20 
Files, property oC _____________________________________________ 7: 16 
Forms_____________________________________________________ 7: 14, 15 
Liaison with_ _ __ _ _ __________ _ __ _ _ _ _ __ _ _ _ __ __ ___ __ __ ______ __ ___ 7: 20 
Regulations________________________________________________ 7: 15, 20 
Representatives oL_ ______ __________ _ __ __ ___ ___ __ __ ___________ _ 7: 20 
State Directors oL ____________________________________________ 7: 20 


SENTENCE: 
Alnended_____________________________________________________ 8: 74 
Commitment preceding final judgment___ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 10: 10. 2 
Commutation oC ____________________________________________ 7: 21-22 
During state imprisonment______________________________________ 10: 12 
Fines and costs________________________________________________ 10: 12 
Indeterminate sentence _____________________________________ 10: 13-14 
Juvenile delinquents ____________________________________________ 10: 16 
Mandatory penalties under Boggs AcL ___________________________ 2: 87 
On nolo contendere plea in tax cases_______________________________ 4: 46 
Probation_____________________________________________________ 10: 13 
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Recommendations ______________________________________ 4: 46.1; 7: 21 
Reduction oC_____ ___ ___ ____ __ _ _ __ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ ___ _ _ __ _ _ _ 10: 12 
Report of, in criminal tax cases__________________________________ 4: 45 
Requests for recommendation in tax c8,ses__________________________ 4: 47 
Setting of parole eligibility date.. ________________________________ 10: 11 
Sufficiency of, in tax cases _______________________________________ 4: 47 
Suspension of, under Boggs Act __________________________________ 2: 87 
Youth Corrections Act. ________________________________________ 10: 13 


SEPARATION: 
After trial period for incompetency _____________________________ _ 8: 5 
Before attaining retirement age _________________________________ _ 8: 40 
By reduction in force _________________________________________ _ 8: 36
Prompt reporting oC.__________________________________________ _ 8: 35
'Vhen effective _______________________________________________ _ 


8: 35 
SERVICE:Contract __________________________________________________ 8: 102.3 


Credit, application for purchase 01.______________________________ 8: 38 
Creditable, for retirement purposes______________________________ 8: 37 


SETTLEMENT: 
Administrative, in tort cla.iDl8___________________________________ 3: 39 
Certificates_ _ _ ___ ____________ ______ ___ ___ __ _ _ _ __ __ __ ___ __ __ 3: 24. 16 
In tax cases________________________________________________ 4: 47-52 


(See Compromises.) 
Sherman Act, jurisdiction over______________________________________ 1: 8 
SHIPMENTS: 


Of government property___ _ _ __ _ _ ___ _ ______ __ __ _______ _ _ _ _ _ _ _ _ 8: 94. 1 
Of household goods_ _____ _ _ _ _ _ _ _ _ _ _ _____ _ ____ ___ _____ ___ __ _ _ _ __ 8: 95 
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Smith Act ____________________________________________,___________ 9: 12 



SMUGGLING. (8ee Customs Laws.) 
Social Security deductions _________________________________________ 8: 142 



SOCIAL SECURITY ACT: 

Authority to proceed in tax suits under ___________________________ 4: 37 

Civil suits______ ____ ____ __ ____ _____________ _____ _____ _ ________ 3: 35 

Crimina.l offenses_ _____ ________________ __ ___ ___ ___ __ ___ ____ ____ 4: 43 

Direct reference of cases under _____________________________ 2: 3; 4: 44 

Small violations in tax cases not necessary to report_______________ 4: 29

Tax suits under _______________________________________________ 4: 37 



Soldiers and Sailors Civil Relief Act, in condemnation proceedings ___ 5: 19

Sovereign immunity ______________________________________________ 3: 3, 5 

Space, office_ _ _ ____ _____________________________________________ 8: 86. 5 

SPECIAL ASSISTANT UNITED STATES ATTORNEYS. (8e, 



Assistant United States Attorneys.) 

Speeches, prior approval of required _________________________________ 8: 59 

STANDARDIZED GOVERNMENT TRAVEL REGULATIONS. (See 


Travel.)
Standing to sue ___________________________________________________ 3: 36 



STATE COURTS: 

Appellate_____________________________________________________ 6: 10 

Consent of the United States to be sued in ________________________ 4: 23 

In immigration and naturalization cases __________________________ 2: 79 

Interpleader in tax cases ________________________________________ 4: 22 

Jurisdiction in ta.'l: lien foreclosure suits ___________________________ 4: 20 

Jurisdiction of, in tax cases_______________________________ 4: 20,22,23 

Jurisdiction of receivership proceedings in tax cases ________________ 4: 13 

Jurisdiction to set aside fraudulent transfers in tax cases____________ 4: 8 

Quiet title and foreclosure actions _____________________________ 3: 28.4 

Hefund tax suits against Director of Internal Revenue _____________ 4: 24 

Removal of tax lien foreclosure suits against the United States ____ 4: 4, 22 



State or local litigation fees ______________________________________ 8: 144.2 
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Statistical reports, forms ___________________________________________ 8: 72 



STATUTE OF LIMITATIONS: 
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Assessment, in tax cascs ________________________________________ 4: 53 



Atomio Energy Act cases_______________________________________ 9: 3 

Claim for refund in tax cases___ ____ __ __ _ _ _ _ __ __ ____ __ _ _ __ ___ ____ 4: 56 

Claims by Government ________________________________________ 3: 27 

Collection, after assessment, in tax cases __________________________ 4: 56 

Criminal oases generally _______________________________________ 2: 4.3 

Criminal tax oases_____________________________________________ 4: 44 

Distraint, in tax oases__________________________________________ 4: 56 

Erroneous refund tax suits by the United States _________________ 4: 9, 57 

Espionage cases_ ______________________________________________ 9: 3 

Fraud cases_________________________________________________ 8: 26.3 
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STATUTE OF LIMITATIONS-Continued 
Tax refund suits _____________________________________________ 4: 3,56 


Tax suit on account stated______________________________________ 4: 5 
Veterans insurance cases _______________________________________ _ 3: 29Stays ___________________________________________________________ _ 


6: 9 
STENOGRAPHERS. (See Court Reporters.) 

Step-increases, automatic, while in military service ____________________ _ 
 8: 49 
Stipulated judgments in tax compromises____________________________ _ 4: 52 
STIPULATIONS: 


Approval by Civil Division ____________________________________ _ 
 2: 70Food, Drug, and Cosmetio Aot _________________________________ _


3: 7 


Of faots in tax cases __________________________________________ _ 4: 32 
STOLEN PROPERTY ACT: 


Criminal cases under_________________________________________ 2: 3,90 
Direct reference of cascs _______________________________________ 2: 3,!l1 
Prosecutive policy ___ _ _ _ __ ___ _ _ _ _ _ __ ___ ____ _ _ _ _____ _ _ _ _ _ _ _ __ _ 2: 3,90 


Storage expenses ______________________________________________ 8: 100, 145 
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Complaints under, referred to Department______________________ _ 2: 107 
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Specific authorization before prosecution ________________________ _ 2: 4.2
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SUBPOENA: 
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Resisting__ __ __ _ _ __ ______ _ _ _ _ __ ____ __ _ _ __ ______ _ _ _ _ _______ 7: 18 


OIwitness___________________________________________________ 8: 116 


Served on employees of Internal Revenue Service __________________ 4: 28 
Witnesses in veterans insuranee cases ____________________________ 3: 29 


SUBPOENA DUCES TECUM: 
Expenses for producing records under______________________ 8: 99,124.1 
In Selective Service cases ______________________________________ 2: 103 
Served on member of armed forces ______________________________ 8: 125 
Served on United States Attorney______ ___ _ _ _ _ _ _ _ __ __ _ _ _ _ __ __ _ 8: 124. 1 


Subrogation, claims agnin8t the United States_________________________ 3: 24 
Substitution of parties_____________________________________________ 3: 8 
SUBVERSIVE ACTIVITIES CONTROL ACT: 


Proseoutions authorized by Department. _________________________ 9: 13 
Registration of Communist organizations _________________________ 9: 13 


Subversive activities, restrictions against. _________________________ 8: 56.1 
Suggestions, cash awards for _______________________________________ • 8: 30 
Suits to enjoin administrative orders_________________________________ 3: 32 


SUMMONS: 
Authority of Director of Internal Revenue to issue __ ~_____________ _ 4: 26 
Corporate defendants, criminaL ________________________________ _ 2: 1
Criminal cases ______________________ .. ________________________ _ 2: 7 
Enforcement of, in tax suits____________________________________ _ 4: 27 
Jurisdiotion of district courts to enforce in tax SUitA_______________ _ 
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Supersedeas bond_________________________________________________ 3: 18 
Superseding indictment____________________________________________ _ 4: 45 
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SUPPLEMENTARY PROCEEDINGS: 
Collection of judgment, fines and forfeited bail bonds _ _ _ _ _ _ _ _ _ _ _ _ _ _ 2: 23 
In tax cases ___________________________________________________ 4: 40 
To enforce collections __________________________________________ 3: 17 


SUPPLIES: 
Procurement of, by contract. _________________________________ 8: 86.1 
Requisition for ______________________________________________ 8: 84.1 


Supreme Court, appeals to_________________________________________ 6: 8.3 
Sureties, justification oL____________________________________________ 2: 25 
Surety bonds, suits on, in tax cases __________________________________ 4: 10 
Surplus Property Act, fraud cases _________________________________ 3: 26.1 
Suspense system____ _ _ _ _ __ _ _ _ _ _ _ _ __ _ _ _ __ _ _ __ _ _ __ __ ___ ___ _ _ _ __ ___ _ _ _ 3: 22 


SUSPENSION: 
From duty____________________________________________________ 8: 34 
Unjustified, pay covering period ot.______________________________ 8: 35 


Switzerland, court documents destined for _________________________ 8: 88.1 


T 
Table of personnel offenses and penalties ____________________________ 8: 52.1 
TAFT-HARTLEY ACT: 


Injunctions__________ ______ ___ ___ ___ ___ ___ __ ___ ___ ___ ___ __ ___ _ _ 3: 30 
Non-Communist affidaviL _____________________________________ 9: 16 


Tanker Act, direct reference cases ___________________________________ 2: 3 
Taxes, due by Government employees ________________________________ 8: 13 
Tax cases, appeals in __________________ .. _________________________ 6: 4. 1,8 
Tax Court, review of decisions ot. ___________________________________ 6: 15 
Tax information from treaty countries______________________________ 4: 42. 1 
TAX LIEN:


Assessment list necessary _______________________________________ 4: 15 
Evidence to enforce ____________________________________________ 4: 36 
Extraordinary remedies ________________________________________ 4: 18 
For estate tax_______________________________________________ 4: 16. 1 
For gift tax_________________________________________________ 4: 16.1 


Foreclosure suits against United States: 
Answer________ __ _______________ _____ ___ ______ ___ ___ ___ ___ 4: 21 
Complaint, allegations necessary _____________________________ 4: 20 
Consent to be sued ______________________________________ 4: 4,19 
Default judgment not sanctioned____________________________ 4: 21 
Director of Internal Revenue improper party ______________ 4: 20,21 
Disclaimer__________ __ _ ______________ ____ __ ____ ___________ 4: 21 
Interpleader suits______ _ ____________ ________________ _______ 


4: 21 
4: 24 


Judgment________________________________________________ 
Jurisdiction____ ______________ ______ __ ____ ______ ___________ 4: 19 
Quiet title proceeding ______________________________________ 4: 19 
Removal from state courts ________________________________ 4: 4,23 
Report of sale _____________________________________________ 4: 21 


Service___________________________________________________ 4: 20 
Foreclosure suits by United States: 


Adjudication and sale under ________________________________ 4: 18 
Allegations necessary ____________________________________ 4: 16. 1 
Authority to bJd in ________________________________________ 4: 42 
Complaint_________ __ _ _ ___ _ _ ___ __ _ _ __ __ ___ ___ _ _ _ _ ___ ___ _ _ _ 4: 17 
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TAX LIEN-Continued 
Foreclosure suits by United States-Continued 


Demand necessary___________________________________ . _ _ _ _ _ _ 4: 17 
Evidence__ ________ _ _ _ _ __ _ _ __ _____ ___ _ _ __ _ _ _ _ _ _ ___ ___ __ _ _ _ 4: 36 
In probate court___________________________________________ 4: 14 
Personal service____ _ _ _ _ __ _ _ _ _ ___ _ _ _ _ _ _ _ _ _ _ _ _ _ __ __ ____ __ _ _ _ 4: 19 
Receivers_________________ • ____ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __ _ _ __ ____ _ _ _ 4: 18 
Removal Crom state courts __________________________________ 4: 11 


Intervention by the United States____________________________ 4: 22,23 
Life of lien: 


Estate tax_______ __ __ __ _ _ _ _ _ _ __ ____ _ _ _ _ _ _ _ _ _ _ _ __ ___ _ _ _ _ _ _ 4: 17 
Generally______ __ __ _ _ __ _ _ _ _ __ __ ____ _ _ __ _ _ _ _ _ _ _ ____ ___ __ _ _ 4: 16 


Gift tax_______________________________________________ 4: 16.1 
Period of lien_ __ _ _ __ _ _ _ _ _ _ ___ _ _______ _ _ __ __ __ _ _ _ _ _ _ __ _ _ _ 4: 15, 16, 17 
Property covered by _____________________________________ 4: 15,16,17 
Receivers to enforce ______________ .____________________________ 4: 18 
Requirement of demand for paymenL ___________________________ 4: 15 
Requirement of notice 01. _ _ _ __ __ __ ______ ___ _ _ _ _ _ _ _ _ __ __ ___ __ _ _ 4: 16 
Unsecured creditors, rights of. _________________________________ 4: 16 


TAX TRIAL PROCEDURE. (See Trial Procedure.)
Taxable costs, report of. ____ _ _ _ _ _ _ _ _ ____ ____ __ _ _ _ _ _ _ _ _ _ _ __ ______ _ _ 8: 81 


TELEGRAMS AND TELEPHONE: 
Authorization of expenses ______________________________ 8: 90,90.1,107 
Bills of companies ____________________________________________ 8: 108 
Form for vouchering expenses ___________________________________ 8: 108 
In generaL___________________________________________ 8: 90,90.1, 107 
Long distance calls _______________________________________ 8: 90. 1,114 
Personal calIs _________________________________________________ 8: 108 
Preparation 01.._______________________________________________ 8: aO.3 
Reimbursement for____________________________________________ 8: 114 
Use of Government facilities_______________________________ 8: 90.1,108 


Tennefsee Valley Authority Act, appeals in condemnation cases under _ _ 6: 15 
Termination of group life insurance _________________________________ 8: 42.6 


TERRITORIAL JURISDICTION. (S,e Jurisdiction.) 
Theft arising under agricultural credit programs_________________________ 2: 3 
THREATENING COMMUNICATIONS: 


Investigation of criminal cases ______________________________ 10: 10,32 
Venue of criminal cases_____ _____ __ __ _ _ _ _ _ _ __ __ __ ___ _ _ _ _ _ _ _ _ 10: 10, 32 


TICKETS. (See Transportation Requests.)
Time and attendance reports______________________________________ 8: 24.1 
Time, computation of in appeals_____ _____ __ __ ___ _ _ _ _ __ _ _ ___ __ _ _ _ _ _ _ 6: 16 
Title companie~, qualifications oL__________________________________ 5: 32 
TITLE EVIDENCE: 


Abstract of title: 
Form and contents ______________________________________ _ 5: 33Generally_______________________________________________ _ 


5: 32 
Acceptable to DepartmcnL___________________________________ _ 5: 32 
Adverse possession ___________________________________________ _ 5: 41 
Affidavit of heirship, form oL _________________________________ _ 5: 64 
Certificate of possession ______________________________________ _ 5: 43 
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TITLE EVIDENCE-Continued 
Certificate of title: 


(}enerally________________________________________________ 5: 32 
Form oL________________________________________________ 5: 62 


Deed from corporations_______________________________________ 5: 41 
Deed to United States________________________________________ 5: 42 
Determination of heirship ___________________________________ 5: 37,41 
Encroachment or rights of way_________________________________ 5: 40 
Insurance policy_____________________________________________ 5: 39 
Owner's duplicate (Torrens) certificate__________________________ 5: 32 
Payment for _ _ _ _________ __ ___ _____ ______________ __ _ _ ____ _ _ _ _ _ 5: 48 
Plats included______________________________ ._________________ 5: 40 


Procurement:
By acquiring agency _____________________________________ _ 5: 31 
By Department of Justice, when __________________________ _ 5: 32By vendor______________________________________________ _ 


5: 31 
In condemnation proceedings _____________________________ _ 5: 31 
ReslJonsibility-------------- -- -- ---- -- -- ____ ---- ---------- 5: 31 


Qualifications of title companies_______________________________ _ 5: 32 
Regulations for preparation of _________________________________ _ 5: 31
Types of. __________________________________________________ _ 5: 32 


Torrens, owner's duplicate certificate of title________________________ _ 5: 32 
TORT CLAIMS: 


Administrative settlements___________________________________ _ 3: 39 
Admiralty and shipping cases _________________________________ _ 3: 25(}enerally___________________________________________________ _ 


3: 36 
TRADIN(} WITH THE ENEMY ACT:


Criminal cases_ _ _ _ _ _ _________ _______ _______ __ __ _ _ _ _ _ _ __ _ _ _ _ _ _ _ 2: 74 


TRANSCRIPTS: 
In conscientious objector cases__________________________________ 7: 19 
In forma pauperis cases________________________________________ 8: 140 
Ingeneral___________________________________________________ 8: 133 
In lands cases__ ___ ___ _____ ___ _____________________ __ ___ __ ____ _ 5: 17 
Purchase of- _________________________________________________ 8: 133 
Reporting of, expenses for ______________________________________ 8: 99 


(See Condemnation.) 
Specifications relating to pages of _______________________________ 8: 134 
Table of current rates_________________________________________ 8: 135 
Tax cases_____________________________________________________ 4: 36 


Vouchers for purchase 01. ______________________________________ 8: 141 
Transferees, property in the hands of, in tax cases_________________ 4: 8,9,10 
TRANSFERS: 


In conscientious objector cases_ ___ _ _ ___ __ __ _ _ __ ___ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 7:
2Rule 20, criminal cases _________________________________________ 


 14 
: 13 


Action by United States Attorneys__________________________ 2: 13 
Advising defendant of Rule procedure________________________  2: 13 
Charges in several districts _______________________________ 2: 16.1 
Consent to transfer_________________________________ . ______ 2: 16 
Exchange of information, files, etc___________________________ 2' 14 
Internal security cases, procedure____________________________ 9: 4 
Prison inmates________________ _____ _____ ___ _____ ____ ___ ___ 2: 14 
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TltAKSFERS-Continued 
Rule 20, criminal cases-Continued 


Procedure in generaL _ _____ ___ ____ _ _ __ _ _ _ __ __ _ _ _ _ _ __ __ _ _ _ _ _ 2: 13 
Use of Rules 7 (b) and 20, together__________________________ 2: 16 


Travel expenses for ___ _ _ _ __ __ ____ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 8: 114. 1 
Transmittal of cases, tax offenses____________________________________ 4: 44 
Transportation, locaL ___________________________________________ 8: 112. 1 
Transportation of Explosives and Dangerous Articles Act ___________ 2: 3,84.1 
TRAKSPORTATION REQUESTS:


Cancellations______________________________________________ 8: 92,94 
For group traveL _____________________________________________ 8: 112 
Issue oL_ ___ ___ _ _ _ ____ __ __ _ _ _ ___ ______ _____ __ _______ _ _ _ _ _ _ _ _ _ 8: 91 
Loss oL_________ _ _ ____ ___ _ _ _ __ ____ __ __ ___ ___ _ _ ______ __ _____ __ 8: 92 
Payment of bills and vouchers _________________________________ 8: 1H 
Preparation oL_ _ _ __ _ ______ ______ _________________ ____ _ _ __ _ _ _ _ 8: 9:1 
Responsibility for_ ______ __ __ _ _ _ _ _ _ _ _ _ _ __ _ _ _ _ _ _ ___ _ _ _ __ _ _ _ _ _ _ _ _ _ 8: 91 
Spoiled or canceled____________________________________________ 8: 92 
Supply oL ____________________________________________________ 8: 94 
Unused tickets_ _ _ _ __ __ _ _ _ __ ____ __ __ _ _ _ _ __ _ _ _ _ __ _ _ _ _ _ _ _ _ ___ ___ _ 8: 94 
Use oL _______________________________________________________ 8: 91 


TRAVEL:
Advance of funds _____________________________________________ 8: 110 
Air __________________________________________________________ 8: 112 
Allowances___________________________________________________ 8: 110 
Authority fOL ________________________________________________ 8: 109 
Automobile__________________________________________________ 8: 112 


Availability of United States Attorney during _____________________ 8: 48 
Boat_________________________________________________________ 8: 92 


By common carrier ____________________________________________ 8: 112 
Cancellation of space____ _ _ _ _ __ _ _ _ _ _ _ _ _ _ ___ __ _ _ __ __ _ _ _ _ _ _ _ _ _ _ _ _ _ 8: 9-t 
Classes of accommodations________ _ _ _ _ _ ______ __ _ _ _ __ _ _ _ _ _ _ _ _ _ _ _ 8: 112 
Expenses, allowed United States Attorney _____________________ 8: 2, 114 
Group_______ _____ _ _ ____ ___ ___ _ _ __ __ __ ____ __ __ _ _ _ _ __ _ _ _ _ _ _ _ _ _ 8: 112 
In conscientious objector cases ___________________________________ 7: 19 
Leaveduring_________________________________________________ 8: 111 
Mileage allowances ____________________________________________ 8: 112 
Outside continental United States_____________________________ 8: 110.1 
Receipts ___________________________________________________ 8: 112. 1 
RegUlations governing _________________________________________ 8: 109 
Reimbursement for local transportation__________________________ 8: 113 
Request. for authorization______________________________________ 8: 109 


(See Transportation Request.)
Toll fares, reimbursement for ___________________________________ 8: 114 
Use of round-trip ticket_________________________________________ 8: 93 
Vouchers for_______ _ _ ____ _ _ _ _ _ _ _ _ __ _ _ _ __ ___ _ _ ______ _ __ _ _ _ __ _ _ _ 8: 1 H 


Treason._____________________________________________ .. __ _ _ _ _ _ _ _ _ _ _ 9: 13 
Trial, report of, in criminal tax cases_________________________________ 4: 45 
Trial period for employees _________________________________________ 8: 5,8 
TRIAL PROCEDURE IN TAX CASES: 


Answer____________ _ _ _ _ __ ____ __ ____ _______ ___ _________ _ _ _ _ _ _ _ _ 4: 31 
ComplainL_ ___ _ _ __ ___ ___ __ _ _ __ _ _ ___ _ _ _ __ __ __ _ _ _ _ _ _ _ _ ____ _ _ _ _ _ 4: 37 
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TRIAL PROCEDURE IN TAX CASES-Continued 
Depositions___ ___ __ __ __ __ __ ____ ____ ___ ___ __ ____ _ _ __ ____ _ _ __ _ _ _ 4: 33 
Duties in court cases____ __ _ _ __ _ _ __ __ ____ _ _ _ _ __ ________ __ __ _ _ __ _  4: 35 
Duties in jury triaL ___________________________________________ 4: 35 
Evidence to enforce tax liens__________________________________ 4: 36.1 
Expert valuation witnesses______________________________________ 4: 34 
Findings of fact and conclusions of law______________________ 4: 36.1,38
Judgment order______________________________________________ 4: 36.1 


Motion for judgment notwithstanding the verdict_________________ 4: 36 
Motion for new triaL________________________________________ 4: 36, 37 
Notice of appeaL___ ______ __ _ _ _ __ ___ _ _ _ ___ _ _ _ _ _ _ __ __ ___ ___ ___ _ _ 4: 38 
Photostatic copies_ _ _ ___ _ _ __ _ _ _ __ ___ ____ __ _ _ __ ____ __ ___ ___ __ _ _ _ 4: 32 
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TRIALS: 
Criminal cases_ _ __ _ ____ _ _ ______ __ ______ __ ______ _ __ ___ __ _ _ _ _ _ __  2: 18 


Notification to Civil Division___________________________________ 3: 1 
Trust fund theory in tax cases, equity suits to recover under____________ 4: 8 
TUCKER ACT: 


Admiralty and shipping cases __________________________________ _ 3: 25Tax cases ____________________________________________________ _ 
4: 3 


Jurisdiction of district courts___________________________________ _ 3: 30 
TWENTY-EIGHT HOUR LAW: 


Direct reference of cases under_______________________________ 2: 3, 107 
Investigation of cases under____________________________________ 2: 108 
Settlement of cases ___________________________________________ 2: 108 


U 


Unconstitutional acts, three-judge district courL_______________________ 3: 5 
Unemployment compensation____________________________________ 8: 42. 6f 
Unfair Competition Act, jurisdiction over_____________________________ 1: 9 
Uniform crime reporting by FBL___________________________________ 7: 8 
UNITED STATES ATTORNEY: 


Absence of, application for leave _________________________________ 
Appointment___ ______ ____ __ __ ____ __ ______ __ ____ _______ _ ___ ___ _ 


8: 24 
8: 2 


Approval of pay vouchers by____________________________________ 8: 6 
Assistants, appointment, etc____________________________________ 8: 4-6 
Availability during traveL______________________________________ 8: 48 
Care of records ________________________________________________ 8: 58 
Citizenship oL_ ____ ____ __ ____ _______ ___ ___ ___ ____ __ __________ _ 8: 2 
Compensation__________ __ _____ __ _________ ____ __ _ _ _ _ ___ ________ 8: 2 
Cooperation with Marshals _______________________________ 2: 16.4, 8: 82 
District of Columbia, residence___ ___ ___ ____ __ _ _ _ _ __ _ _ _ _ ______ ___ 8: 2 
Dual compensation oL _ _ __ _ _ __ ___ ___ ___ ___ _ _ _ _ __ _ _ __ _ _ _ _ __ ____ _ 8: 55 
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UNITED STATES ATTORNEY-Continued 
Expenditures relating to office_________________________________ _ 8: 105 
Expenses chargeable to appropriation ___________________________ _ 8: 98 
Expiration of term____________________________________________ _ 8: 2 
Filling of vacancy in office ____________ ~ ________________________ _ 8: 2 
Forbidden to recommend private counseL _______________________ _ 8: 60
Forms for appointment________________________________________ _ 8: 3
Identification cards oC________________________________________ _ 8: 47 
Leave. (See Leave.)Location of __________________________________________________ 1: 4. 2 


Oath of office_________________________________________________ 8: 3 
Official residence oL___________________________________________ 8: 2 
Regular assistants, appointment, etc ____________________________ 8: 4-6 
RemovaL _____ __ ___ ____________ _____ __ ____ __________ _ __ ___ __ _ 8: 34 
Return of property upon separation ______________________________ 8: 60 
Salary________________________________________________________ 8: 98 


Service of subpoena duces tecum upon ___________________________ 8: 125 
Southern Dist.rict of New York, residence_________________________ 8: 2 
Special Assistants, appointment, etc_____________________________ 8: 5-6 
Suspen~on____________________________________________________ 8: 34 
Term of office__ ___ _ _ _ _ _ _ _______ _ ___ _ _ _ _ _ _ _______ __ _ _ _ _ _ _ _ _ _ ___ 8: 2 
Travel_______________________________________________________ 8: 109 


UNITED STATES COMMISSIONERS:
Appeals from_ _ _ _ _______ ____ _ ____________ _ _ _ _ __ __ _ _________ ___ 6: 12 
Filing complaints with, tax offenses______________________________ 4: 44 
Preliminary hearings __________________________________________ 2: 8.1 


UNITED STATES MARSHAL: 
Cooperation with _______________________________________ 2:16.4; 8: 82 
Fingerprinting of prisoners ______________________________________ 8: 82 
Forwarding papers to, in removal cases __________________________ 2: 16.3 
Funds for travel, advance oL __________________________________ 8: 110 
Notice of sale_________________________________________________ 3: 9 
Notice to of death of employee __________________________________ 8: 44 
Report of taxable cost __________________________________________ 8: 82 


Service and return in condemnation proceedings___________________ 5: 8 
Submission of vouchers to______________________________________ 8: 106 


UNIVERSAl, MILITARY TRAINING AND SERVICE ACT:
Appeals _____________________________________________________ 2: 102 


Bribery of Selective Service officials ______________________________ 2: 105 
Conscientious objector cases under _____________________ 7: 13, 15, 18,20 
Conspiracy to violate__________________________________________ 2: 105 
Cooperation with Selective Service _______________________________ 2: 102 
Counselling evasion ____________________________________________ 2: 104 
Depositions and subpoenas_____________________________________ 2: 103 
Direct reference cases_ _ _ __ ______ ___ _ _ _ _ __ _ _ ____ __ _ _ _ _ _ _ _ _ _ _ _ ___ 2: 3 
Habeas corpus ________________________________________________ 2: 102 
Hearings, stenographic assistance for __________________________ 8: 132.1 
Investigation of cases under_________________ .__________________ 2: 102 
Leading cases under___________________________________________ 2: 104 
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UNIVERSAL MILITARY TRAINING AND SERVICE ACT-Con.
Registrars____________________________________________________ 2: 103 
Second delinquency cases ______________________________________ 2: 101 
Sufficiency of indictments ______________________________________ 2: 105 
U. S. Attorneys as registrars____________________________________ 2: 104 
Venue under _________________________________________________ 2: 104 


USE OF GOVERNMENT FACILITIES: 
For medical examinations ______________________________________ 8: 147 
In sending telegrams.. ________________________________________ 8: 90.1 


V 
VACANCY:


Control system _______________________________________________ 8: 10.2 
In clerical positions, filling of-________________________________ 8: 7-12.0 
In office of Regular Assistant, filling 01-_________________________ 8: 4. 2 
In office of United States Attorney, filling of-_____________________ 8: 2 


VEHICLES: 
Libels of, under Indian liquor law _______________________________ 2: 81 
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TITLE 2: CRIMINAL DIVISION 

The functions of the Criminal Division, more particularly set 


out in Title I under "Criminal Division", include supervision of the 
enforcement of all Federal criminal statutes except those specif
ically assigned to the Antitrust, Civil Rights, Internal Security, 
and Tax Divisions. 


The Division also exercises supervision over international ex
tradition proceedings; all civil and criminal litigation arising under 
the immigration and nationality laws, with a few exceptions; 
and all litigation under the Federal Food, Drug, and Cosmetic 
Act. It handles civil penalty and forfeiture actions, including 
petitions for remission or mitigation of penalties and forfeitures, 
offers in compromise and related proceedings under various statutes 
as well as offers in compromise in pending criminal cases under 
the internal revenue laws relating to liquor, narcotics, and mari
huana. It also coordinates enforcement activities directed against 
organized crime and racketeering, enforces the registration re
quirements of the Gambling Devices Act and maintains registra
tion thereunder. 


This part of the Manual deals with recurring problems of 
criminal procedure which frequently arise and sets forth Depart
mental policy in connection with the enforcement of the statutes 
on which any considerable effort is expended by U.S. Attorneys 
and the Division. An extended discussion of such matters is 
neither intended nor necessary since U.S. Attorneys are urged to 
communicate with the Criminal Division for assistance and advice 
as often as necessary. 


INVESTIGATIONS 
The Federal Bureau of Investigation investigates all violations 


of Federal laws with the exception of those assigned to other 
Federal agencies, such as the statutes pertaining to counterfeiting, 
postal violations, customs offenses, and internal revenue matters. 
The Bureau also investigates all instances of escape by Federal 
prisoners from custody prior to conviction. 


Information as to which agency has investigative jurisdiction 
in particular cases can be obtained from FBI field offices. It is 
important that the respective jurisdictions of investigative agen
cies be respected and if a jurisdictional dispute arises the facts 
should be reported to the Deputy Attorney General. 
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TITLE 2: CRIMINAL DIVISION 


Attorneys should refrain from conducting investigations which 
are the primary responsibility of the various agencies. It is proper, 
however, to offer suggestions as to the direction, scope, and em
phasis of the investigative activity and as to the priority and 
importance of a case in relation to other pending matters, but no 
attempt should be made to supervise investigations or investigative 
personnel in the ordinary sense. 


Attorneys desiring the transfer of Federal prisoners from one 
Federal penal institution to another to aid in an investigation 
should address requests for such transfers to the Chief of the 
Section of the Criminal Division concerned with the prisoner's 
violation or the office of the Deputy Assistant Attorney General 
of the Criminal Division. 


REFERRAL PROCEDURES 


Cases Directly Referred to U.S. Attorneys 


The following categories of cases, under the supervisory jurisdic
tion of the Criminal Division, are initially referred direct to the 
U.S. Attorneys by the agency in which the case originates: 


Accident Reports Act. 

Agricultural lending agencies. 

Agricultural Marketing Agreements Act of 1937 (7 U.S.C. 



601, et seq.). 
Agricultural Marketing Act of 1946 (7 U.S.C. 1621, et seq.). 
All cases of theft, conversion, embezzlement, or fraud arising 


in the administration of the agricultural credit programs 
(Farmers Home Administration and Rural Electrification 
Administration) and the Commodity Stabilization Service 
(Commodity Credit Corporation). 


Animal quarantine laws (21 U.S.C. 101-130). 

Antigambling statutes (18 U.S.C. 1084, 1952, and 1953). 

Barter and stockpile programs (7 U.S.C. 714b(h». 

Child Nutrition Act (42 U.S.C. 1771). 

Commodity Credit Corporation export programs (7 U.S.C. 



1427) . 

Commodity distribution programs. 

Commodity Exchange Act violations. 

Dangerous Cargo Act (46 U.S.C. 170). 

Dependents Assistance Act of 1950 . 
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TITLE 2 : CRIMINAL DIVISION 


Eligibility of cooperatives to participate in price support pro
grams (7 U.S.C. 1421). 


Elkins Act. 
Explosives and dangerous articles Act, 


transportation of (18 U.S.C. 831). 
Fair Labor Standards Act. 
False claims under Federal crop insurance program. 
False Claims Under the Sugar Act. 
False reports as to destruction of or attempts to destroy air


craft, motor vehicles, and facilities. 
Federal Aviation Act. 
Federal election laws (except matters involving racial dis


crimination) . 
Federal Seed Act. 
Food, Drug, and Cosmetics Act. 
Hours of Service Act. 
Insecticide Act. 
Internal Revenue and related liquor laws. 
Interstate Commerce Act. 
Locomotive Inspection Act. 
Marketing quota penalty cases under the Agricultural Adjust


ment Act of 1938, as amended (7 U.S.C. 1311-1376). 
Meat Inspection Act (21 U.S.C. 71, et. seq.) 
Migratory bird and other fish and wildlife violations. 
Misuse of aids to navigation (14 U.S.C. 84). 
Misuse of seamen's documents (18 U.S.C. 2197). 
Motorboat Act of 1940 (46 U.S.C. 526, et seq.). 
Motor Carrier Act (criminal proceedings for enforcement of 


part II of Interstate Commerce Act, 49 U.S.C. 322). 
Narcotics laws. 
National school lunch program (42 U.S.C. 1751) 
National Stolen Property Act. 
Naval stores price-support program (16 U.S.C. 590h). 
Postal law violations. 
Programs under Public Law 480 (7 U.S.C. 1691). 
Railroad matters (ICC)-Miscellaneous. 
Railroad Retirement Act. 
Railroad Unemployment Insurance Act. 
Safety Appliance Acts. 
Securities control and air traffic (49 U.S.C. 704). 
Selective Service Act, as amended; Universal Military Train


ing and Service Act, as amended. 
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Signal Inspection Act. 

Social Security Act. 

Special school milk program (42 U .S.C. 1772). 

Tanker Act (46 U.S.C. 391a). 

Tobacco price support, auction warehouse cases. 

Twenty-eight Hour Law cases (cruelty to stock). 

Violation of Federal criminal statutes by Department of 



Agriculture personnel. 
Violations of the Investment Advisers Act of 1940, as amended 


(15 U.S.C. SOb-I, et seq.). 
Violations of the Securities Act of 1933, as amended (15 


U.S.C. 77a, et seq.). 
Violations of the Securities Exchange Act of 1934, as amended 


(15 U.S.C. 78a, et seq.). 
War risk insurance and other cases originating in the Veterans' 


Administration. 
Wheat processors certificate cases (7 U.S.C. 1379i). 
White Slave Traffic Act (IS U.S.C. 2421, et seq.). 
Workmen's compensation and related compensation statutes 


administered by the U.S. Bureau of Employees' Compensa
tion, Department of Labor. 


Closing of the Prosecution 


U.S. Attorneys are authorized to decline prosecution in any 
case of the type here under discussion, without prior consultation 
or approval of the Criminal Division. If, however, prosecution 
has been initiated by way of indictment or information, the indict
ment or information shall not be dismissed until authorization 
to do so has been obtained from the Criminal Division unless the 
reason for the dismissal is one which does not necessitate the prior 
approval of the Criminal Division. (See "Dismissals", this Title.) 


In each instance in which a case is closed by a U.S. Attorney 
without prosecution, the U.S. Attorney's files should reflect the 
action taken and the reason therefor. If an indictment or informa
tion is to be dismissed, the instructions under "Authorization for 
Dismissal", this Title, should be followed. 


AUTHORIZING PROSECUTION 


Prosecution in illicit still cases, wherein it is not practical, and 
in many cases impossible, to contact the U.S. Attorney prior to 
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filing a complaint, is initiated by the Alcohol, Tobacco and Fire
arms Division, Internal Revenue Service. In all other cases, prosecu
tion should not be instituted in any district without the express 
authorization of the U.S. Attorney or his representative. In a 
great number of cases, prosecution is authorized on the basis of 
an oral statement of the facts to the U.S. Attorney or his Assistants 
by a representative of an investigative agency. While this practice 
is desirable and necessary in the great majority of cases, it is 
suggested that in all cases involving doubtful situations or com
plicated features, it is of considerable value to postpone the grant
ing of authority until the submission and review of a written 
report. 


Before authorizing prosecution in cases, many U.S. Attorneys 
and their Assistants solicit the opinion of the investigative officer 
as to what he thinks of the case. While the opinion of an investi
gator having firsthand knowledge of the case is of considerable 
benefit in evaluating a case, attention is invited to the fact that 
some of the investigative agencies or units have strict rules pro
hibiting investigative personnel from giving opinions of this 
character. Such rules do not, of course, prevent the attorney 
from obtaining the views of the investigator concerning the avail
ability and character of the evidence to be relied upon, the value 
and credibility of prospective witnessess, and the strength and 
weaknesses of the case as a whole. 


In many instances there may be State charges involving more 
serious offenses outstanding against an individual who is to be 
the subject of a Federal prosecution. Frequently where a Federal 
prosecution preempts the local State action the defendants in
volved lose an opportunity for a speedy trial on the more serious 
State charges and at the same time the State's case is dissipated 
by the passage of time. Therefore, when a U.S. Attorney becomes 
aware of outstanding State charges of a more serious nature or it, 
on balance, appears that offenses of an equal nature are determined 
to be primarily of State concern, he should as a matter of courtesy 
accommodate the interested State when that State demonstrates a 
desire to proceed with its local prosecution. 


Furthermore, it is Department policy that after a State pro
secution there should be no Federal trial for the same act or acts 
unless there are compelling Federal interests involved, in which 
case prior authorization should be obtained from the appropriate 
Assistant Attorney General having jurisdiction over the subject 
matter of the case. 
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Specific Authorization Before Prosecution 


Because of the importance of adopting a uniform and consistent 
prosecutive policy, no prosecutions will be instituted without 
specific authorization from the Criminal Division in the following 
types of violations: 


Antiracketeering cases not involving the use or threat of 
force or violence, 18 U.S.C. 1951. 


Antiriot cases, 18 U.S.C. 245 (b) (3). 
Civil Rights Act of 1960; violations of Act arising out of 


labor disputes or statutes assigned to Criminal Division. 
Contempt of Congress, 2 U.S.C. 194. 
Copyright law, 17 U.S.C. 104 and 105. 
Desecration of the flag, 18 U.S.C. 700. 
False statements to Federal investigators, 18 U.S.C. 100L 


(Important: Consult this heading under "Specific Viola
tions" section). 


Federal election laws. 
Labor-Management Reporting and Disclosure Act of 1959, 


29 U.S.C. 401-531. No prosecution under 29 U.S.C. 502 
should be initiated without prior submission of the case 
for review by the Criminal Division. The Criminal Division 
should be notified immediately upon receipt of any com
plaint involving a labor organization, or an official thereof, 
which appears to be subject to racketeer influence. 


Loansharking statutes, 18 U.S.C. 891 et seq. 

Purchase and sale of public office, 18 U.S.C. 214, 215. 

Railway Labor Act, 45 U.S.C. 152 and 181. 

Security Act, Securities Exchange Act and Investment Ad



visers Act of 1940, as amended (15 U.S.C. 77a et seq.; 
15 U.S.C. 78a, et seq.; 15 U.S.C. 80b-1, et seq.), except 
where violations are brought to the attention of U.S. at 
torneys by the Securities and Exchange Commission. 


Selective Service matters, in the following types of cases only: 


1. Second delinquency cases involving subjects who have 
been previously prosecuted under the Act and have 


served sentences; 
2. Counselling, aiding and abetting evasion or refusal; 
3. Mutilation of selective service certificates. 


Strikebreakers statute, 18 U.S.C. 1231. 
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Unlawful possession or receipt of firearms; cases arising 
under Section 1202(a) of Title VII of Public Law 90-351, 
the Omnibus Crime Control and Safe Streets Act of 1968, as 
amended. 


White Slave Traffic Act (18 U.S.C. 2421, et seq.), non-com
mercial cases. 


Wiretapping and electronic surveillance; cases arising under 
Title III of P.L. 90-351, the Omnibus Crime Control and 
Safe Streets Act of 1968. 


STATUTE OF LIMITATIONS 


The period of limitations applicable to general criminal offenses 
is controlled by Section 3283 of Title 18, United States Code. Indict
ments may be found and information instituted within 5 years 
after the commission of such offenses. 


Certain criminal offenses have their own limitation provisions. 
Violations of the bankruptcy laws (concealment of assets) are 
governed by 18 U.S.C. 3284; violations of the internal revenue 
laws by 26 U.S.C. 6531; violation of the espionage laws (18 U.S.C. 
792-794) by Section 19 of the Internal Security Act of 1950 (64 
Stat. 1005), now codified at 18 U.S.C. 792 note; violations of the 
Subversive Activities Control Act of 1950 (64 Stat. 992; 50 U.S.C. 
783 (e) ); violations relating to misuse, etc., of citizenship or 
naturalization papers and passport frauds by 18 U.S.C. 3291, and 
actions to recover penalties and forfeitures accruing under the 
customs laws by 19 U.S C. 1621. The statute of limitations with 
respect to capital offenses has been abolished by 18 U.S.C. 3281 
and with respect to fugitives from justice by 18 U.S.C. 3290. 


Contempts constituting crimes under 18 U.S.C. 402 must be 
prosecuted within 1 year from the date of the act complained of as 
provided in 18 U.S.C. 3285. Violators of the customs laws or the 
slave trade laws of the United States are prosecuted within 5 
years next after the commission of the offense under 18 U.S.C. 
3283. 


The wartime suspension of the limitation statute under 18 U.S.C. 
3287 has now lapsed, but inasmuch as this provision has been, 
since the 1948 revision, part of positive criminal law, it becomes 
automatically applicable to offenses involving fraud or attempted 
fraud against the United States, etc., "when the United States 
is at war". Section 3290 of Title 18, United States Code, provides 
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that no statute of limitations shall extend to a fugitive from 
justice. 


COMPLAINTS 


When the complaint is the sole basis for the issuance of an 
arrest warrant under Rule 4, the complaint must allege sufficient 
facts to show that there is probable cause to believe that an of
fense has been committed and that the defendant committed it. 
Giordenello v. United States, 357 U.S. 480 (1958). In such cases, 
the complaining officer must allege not only the affirmative acts 
upon which he relies to establish probable cause, but must state 
either that he has personal knowledge of the facts, or if made 
on information and belief, the sources thereof. Oral information 
given by the complaining officer to the Commissioner will not but
tress the complaint. United States v. interbartolo, 192 F. Supp. 
587 (D. Mass. 1961). But where an arrest is made without a 
a warrant under circumstances which constitute probable cause, 
the subsequent complaint under Rule 5 need only charge the es
sential elements of the offense and need not, on its face, show 
probable cause. Byrnes v. United States, 327 F. 2d 825 (9th Cir. 
1964). Where the complaint precedes the arrest, but the arrest
ing officers have sufficient knowledge or information to justify 
an arrest without a warrant, it is immaterial that the complaint 
on which the warrant was issued was insufficient, on its face, 
to show probable cause. Here, the case is the same as if a lawful 
arrest had been made without a warrant. 


Complaints must be made upon oath before a Commissioner 
or other officer empowered to commit persons charged with offenses 
against the United States. Pugach v. Klein, 193 F. Supp. 630 (S.D. 
N.Y. 1961). 	Oaths before a notary public are not sufficient. 


The approval in writing by U.S. Attorneys of sworn complaints 
by private citizens is required only where violations of the internal 
revenue laws are involved (18 U.S.C. 3045). However, Commis
sioners are instructed to refer the complainant in all cases to the 
U.S. Attorney. (Manual for U.S. Commissioners, p. 5 (1948.) This 
practice was recommended by the Judicial Conference of the United 
States. Pugach v. Klein, supra, 193 F. Supp. at 637. 


If a commissioner is conveniently near, the complaint should be 
presented to him. It is not necessary to travel a considerable dis
tance for that purpose, however, when one of the local officials 
enumerated in 18 U.S.C. 3041 is available. In the latter case, the 
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.arrested person should be turned over to the Marshal at the 
earliest possible time. 


When a person arrested without a warrant is brought before 
the Commissioner or other officer, a complaint shall be filed forth
with. Rule 5 (a). 


ARRESTS 


Warrant of Arrest 


The issuance, form, execution and return of arrest warrants 
.are governed by Rules 4 (a) and 9 (a). Except for special reasons, 
the warrant should issue as soon as possible after the defendant's 
identity is established. 


In most instances warrants are directed to Marshals or FBI 
agents who have power to arrest for any violation of Federal 
statutes. (Sec. 3052 and 3053, Title 18, United States Code.) Other 
Federal agents can execute arrest warrants for violations of 
.specific statutes. 


The original warrant runs throughout the United States. Arrests 
may be made thereunder even though the arresting officer does not 
have physical possession of the warrant. However, the arresting 
officer mu "t inform the defendant of the offense charged and of 
the fact that a warrant has been issued and show it to the defend
ant upon request as soon as possible. 


More than one warrant may issue on the same complaint, in
dictment, or information. Where there are several defendants, it 
is preferable that separate warrants issue for each defendant. 


A warrant of arrest may issue against a defendant named in 
an information only when the information is "supported by oath" 
(Rule 9 (a» ; that is, by a sworn statement of the U.S. Attorney, 
or of one conversant with the facts, in a supporting affidavit 
that there exists probable cause. 


Summons 


Both Rules 4 and 9 contain provisions permitting the use of a 
summons in place of a warrant. Often there is no need to arrest 
persons charged with petty offenses or technical violation of law. 
It has been customary in some localities for the U.S. Attorney 
in cases involving minor infractions of the law to telephone the 
defendant or his attorney and agree upon a time for preliminary 
bearing or arraignment. The Rules sanction this informality by 
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adopting the use of a summons. When the proceeding is founded 
upon a complaint, a summons may be issued upon request of the 
U.S. Attorney (Rule 4(a». However, where the proceeding is 
founded upon an indictment or information, the summons may be 
issued either by direction of the court or upon request of the 
U.S. Attorney (Rule 9 (a». The summons may be served by any 
person authorized to serve a summons in a civil action. 


Service on Corporation 


Service is accomplished by delivering a copy of the summons 
to an ofIicer, or to a managing or general agent or to any other 
agent authorized by appointment or by law to receive service of 
process and, if the agent is one authorized by statute to receive 
service and the statute so requires, by also mailing a copy to the 
corporation's last known address within the district or at its 
principal place of business elsewhere in the United States. The 
failure to respond to a summons is not contempt of court, but is 
ground for issuing a warrant (Rules 4 (a) and 9 (a». 


Duty of Arresting Officer 


Upon making an arrest, whether with or without a warrant, 
the arresting officer is charged with the duty of taking the 
accused without unnecessary delay before the nearest U.S. Com
missioner or judicial officer having jurisdiction under 18 U.S.C. 
3041, for a hearing, commitment, or bail (Rule 5) . 


.Fugitives 


Where an indictment has been returned against a defendant 
or where a defendant has actually become a fugitive from justice, 
the occasion may arise when such defendant may contact the U.S. 
Attorney for the purpose of surrendering himself. In any such in
stance, the U.S. Attorney should suggest that the surrender be 
made to the Marshal. If the defendant or fugitive insists upon 
surrendering to the U.S. Attorney, the surrender should be ac
cepted. 


Whenever the U.S. Attorney receives any indication that a 
fugitive may be about to surrender, he should immediately notify 
by telephone the agency which investigated the case, the U.S. 
Attorney in whose district the prosecution is pending, and the 
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official to whom a warrant for the arrest of the defendant may 
have been issued. In cases of widespread public interest, the 
Criminal Division should also be notified. In the event the surrender 
of the defendant or fugitive is made directly to the U.S. Attorney, 
the prisoner should be turned over to the Marshal forthwith and 
notification of that action immediately communicated to the 
agency which investigated the case. 


JURIES 


The laws governing the qualifications, drawing, and summon
ing of grand and petit jurors are set forth in 28 U.S.C. 1861
1869. In addition, Rule 6 of the Federal Rules of Criminal Proce
dure and 18 U.S.C. 3321 are concerned with grand juries. 


The present provisions are contained in the Jury Selection and 
Service Act of 1968, which was signed by the President on March 
27, 1968, and became effective on December 22, 1968. The purpose 
of the legislation was to insure that, in all Federal courts, juries 
will be selected at random from a source which represents a fair 
cross section of the community in the district or division. The 
Act sets forth detailed requirements with which each judicial 
district's selection plan must comply, thus insuring a high degree 
or uniformity among the districts with respect to jury selection. 


The basic source of names of prospective jurors is the voter 
registration list, except in the District of Columbia, Puerto Rico, 
and Guam. Supplemental sources may be used where necessary 
to foster the cross-section policy. 


If U.S. Attorneys believe that the requirements of the statute 
are not being met, they are requested to bring the matter to the 
attention of the Department. 


INDICTMENT AND INFORMATION 


"Guides for Drafting Indictments" in four volumes has been 
distributed to U.S. Attorneys who are requested to keep the 
Criminal Division advised of judicial opinions of general interest 
in pleading matters. U.S. Attorneys are also kept currently in
formed of decisions construing indictments through the Appendix 
portion of the Bulletin. 


In cases involving novel, difficult, or doubtful questions of 
criminal pleading, whenever possible a draft of the proposed in-
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dictment should be submitted to the Criminal Division, reason
ably in advance of presentation to the grand jury, together with 
a brief statement of the facts. The return of indictments in im
portant cases should be reported promptly and a copy of the 
indictment furnished when practicable. 


In order to enable the Division to obtain the advice of the 
Solicitor General in seeking review of decisions adverse to the 
Government, you are reminded that you should promptly (within 
1 or 2 days, if possible) notify the Appellate Section of all final 
decisions by district judges dismissing indictments. You should 
forward a full copy of the opinion and your specific recommenda
tions together with any pertinent papers. 


Waiver of Prosecution by Indictment 


Rule 7 (b) permits a defendant charged with an offense punish
able by imprisonment for over 1 year or at hard labor to be 
prosecuted by information if, after he has been advised of the 
nature of the charge and of his rights, he waives in open court 
prosecution by indictment. Although prosecution by information 
is not obligatory under the Rule when indictment is waived 
(Rattley v. Irelan, 197 F. 2d 585 (D. C. Cir. 1952», a defendant 
so electing should ordinarily be prosecuted by information, especial
ly when he is confined in jail through inability to make bail. Waiver 
is not limited to cases where a defendant intends to plead guilty. 
Even though not specifically required by the Rule, a written waiver 
of indictment should be used in every case. Waiver of prosecution 
by indictment may be made either in the district where the offense 
was committed and the defendant arrested, or in any district 
where the warrant of arrest is executed and defendant desires 
to make such waiver. United States v. East, 5 F.R.D. 389 (N.D. 
Ind. 1946). If waiver is made in a district other than the district 
where the offense was committed, the original waiver, or a 
certified copy thereof, should be transmitted by the U.S. Attorney 
in the district of arrest to the U.S. Attorney in the district where 
the warrant and complaint issued, for filing with the Clerk of 
his District Court. Waiver must be made in open court, but can be 
signed beforehand. United States v. Jones, 177 F. 2d 476 (7th 
Cir. 1949). The term "open court" means waiver in the court
room with the court in session and the judge presiding. Waiver 
before a U.S. Commissioner would not satisfy the Rule. The right 
to counsel before waiving indictment is implicit under the "open 
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court" requirement of Rule 7 (b) because when a defendant ap
pears without counsel, Rule 44 requires the court to advise him 
of his right to an attorney and to appoint one unless he elects 
to proceed without counselor is able to obtain counsel. In using 
suggested Form 18 in the Appendix of Forms to the Rules of 
Criminal Procedure for written waiver of indictment, there should 
he added the statement that defendant waives his right to coun
sel, if he elects so to proceed. Such addition will put the record 
in good shape if defendant should later assert that he was 
ignorant of his right to counsel when he waived indictment and 
consented to be prosecuted by information. 


Reindictrnent 


Statutory prOVISIOns permit the return of a new indictment 
whenever the original indictment or information filed pursuant 
to Rule 7 (b) is found to be defective or insufficient for any cause 
and the period prescribed in the statute of limitations has ex
pired or will expire before the end of the next regular session 
of the Court. The new indictment may he returned not later than 
the end of the next succeeding regular session of court, follow
ing the session at which the original indictment was found defec
tive or insufficient, during which a grand jury shall be in session 
(18 U.S.C. 3288 and 3289). 


The addition of counts to a new indictment after a conviction 
has been reversed on appeal is both undesirable as a matter of 
policy and questionable as matter of law. Although this prac
tice has not yet been successfully challenged, three members 
of the Supreme Court have expressed strong doubts as to its 
legality. See United States v. Ewell, 383 U.S. 116 (1966), dissent 
of Justice Fortas at 126. 


In the typical narcotics case, for example, when the defendant 
was originally indicted under 21 U.S.C. 174 or 26 U.S.S. 4705(a), 
the addition of counts under 26 U.S.C. 4704 (a) is unwarranted 
except in those situations where it is intended that the defendant 
be permitted to plead to an offense with a lower minimum penalty 
or that the judge be afforded an opportunity to take account 
of the time already spent in prison. 


RULE 20 TRANSFERS 


Rule 20 provides that a defendant may state in writing that 
he wishes to plead guilty or nolo contendere, waive trial in the 
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district in which the indictment or information is pending and 
consent to disposition of the case in the district in which he was 
arrested or is held, subject to the approval of the U.S. Attorney 
for each district. (See Form 11, Appendix). 


A transfer is not available to a defendant released on bail 
who goes to another district and attempts there to invoke it. 


Advising Defendant of Rule Procedure 


The U.S. Attorney should ascertain that every defendant not 
being proceeded against as a juvenile delinquent, who is arrested 
in his district, is advised of Rule 20 before he is ordered removed. 
Information on the Rule 20 transfer right may be given by the 
arresting officer, by the U.S. Attorney or by a U.S. Commissioner. 
Care must be taken to insure that the defendant understands 
that the decision whether he will plead guilty rests entirely with 
him, and that if he requests a transfer both U.S. Attorneys 
must consent. 


Action by U.S. Attorneys 


If the defendant is willing to consent a transfer of the charges 
and to plead guilty in the arresting jurisdiction, the U.S. Attorney 
in the demanding jurisdiction is notified and furnishes a copy 
of the pending indictment or information to the U.S. Attorney in 
the arresting jurisdiction to be shown to the defendant. The 
necessary consents are exchanged and filed with the court clerk 
in the district of origin who transmits his file, including these 
documents and the original indictment or information, or certified 
copies thereof, to the court clerk in the district of arrest before 
defendant enters his plea. Promptness is a very necessary factor 
in Rule 20 transfers. Should the defendant change his mind and 
plead not guilty or the court declines to accept his plea of guilty 
(Singleton v. Clemmer, 166 F. 2d 963 (D.C. Cir. (1948) ), the case 
must be retransferred to the district of origin. 


Exchange of Information, Files, Etc. 


The clerk's file will not normally contain any of the investiga
tive reports and other material which the U.S. Attorney will 
have received and placed in his own file. These documents are 
of informational value to the attorneys and the sentencing judge 
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in the other district, and frequently that file is also forwarded, 
or the investigative agency is requested to submit duplicate reports 
to the second district, by the U.S. Attorney in the district of 
origin. Should the latter request that his file be returned after 
sentence has been imposed, that request may be complied with. 
Correspondence between the attorneys can usually effect this 
exchange of material. The originating U.S. Attorney should advise 
the Marshal of his district as to the disposition made of the 
arrest warrant. 


Interpretation of Rule 20 in Relation to Prison Inmates 


The benefits of Rule 20 can and should be extended to State 
and Federal prisoners who wish to invoke it prior to their release 
under current sentences. Use of the rule by prison inmates facili
tates disposal of outstanding charges against them, reduces cus
todial responsibility, and saves transportation costs in removing 
prisoners to other districts for trial. In addition it alleviates hard
ship under the detainer system, since the rules of the Parole Board 
make ineligible for parole consideration a prisoner against whom a 
detainer is on file upon pending charges. In order to make Rule 
20 available to prison inmates, the procedure should be initiated 
by indictment or information, not by a complaint. A transfer to 
the district of the prisoner's incarceration can be accomplished 
through the use of the writ of habeas corpus ad prosequendum 
issuing out of the district court for that district. However, before 
the writ can be utilized for the purpose of bringing the prisoner 
before the court for disposition of the pending charge, the court 
must have acquired jurisdiction of the case by transfer. To that 
end, the following procedures are suggested. 


If a prisoner desires a transfer, the first thing to determine, 
if he is confied in a State penitentiary, is whether the State 
authorities will surrender him temporarily under a writ ad pro
sequendum to the Marshal for appearance before the Federal court. 
If State authorities refuse to surrender the prisoner for that 
purpose, the matter is ended. Two heads of Federal institutions 
are under general instruction to honor all writs issuing from the 
Federal district courts and served upon them by the Marshal, 
who will assume custody of the prisoner under the writ. 


If State authorities are agreeble or confinement is in a Federal 
prison, the prisoner should be furnished a copy of the pending 
indictment or information. His written statement that he wishes 
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to plead guilty, to waive trial in the district in which the pro
secution is pending, and to consent to disposition of the case in 
the district in which he is held, will be obtained and filed, with 
the consents of both U.S. Attorneys concerned, with the clerk of 
the district court in which the indictment or information is pending. 
That clerk will then transmit the papers in the proceeding, or 
certified copies thereof, to the Clerk of the Court in the district 
where the defendant is held, as required by the Rule. The Court 
in the laUer district will thereupon acquire jurisdiction and may 
then issue a writ of habeas corpus ad prosequendum for the 
prisoner's production before it for plea and sentence, after which 
the prisoner will be returned by the Marshal to the State or 
Federal institution from which he was removed in accordance 
with the arrangement previollsly made. 


In the event a district judge declines jurisdiction unless an 
arrest is made prior to the actual transfer, the rule may still be 
made available to a prisoner if a bench warrant is obtained in 
the district of the offense on the pending indictment or informa
tion. The Marshal in that district may then transmit the warrant 
to the Marshal in the other district, who will execute it by 
arresting the prisoner pursuant to arrangements previously made 
with the prison authorities for such arrest for the purpose of 
initiating a Rule 20 transfer. Upon the filing of the defendant's 
statement and the U.S. Attorneys' consents with the clerk of the 
court in which the prosecution is pending and his transfer of the 
papers to the Clerk of the Court for the district where the defend
ant is held, the defendant should be arraigned in the latter court 
for disposition of the .:ase as the rule prescribes. This alternative 
procedure does not, of course, contemplate disturbance of the 
actual custody of the prisoner prior to his arraignment on the 
completed transfer. 


These procedures relate to prisoners only, and may not be 
utilized to broaden the concept of arrest in the ordinary Rule 20 
transfer case. Where prisoners are involyed, prosecution of other 
outstanding Federal charges should proceed by indictment or 
information, not by complaint. 


Utilization of Rules 7(b) and 20(b) Together 


When a warrant of arrest issues upon a complaint, and the arrest 
is made in another district, Rules 7 (b) and 20 (b) may be utilized 
together. Rule 20(b) provides that in such a case the defendant 
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"may state in writing that he wishes to plead guilty or nolo 
contendere, to waive trial in the district in which the warrant 
was issued and to consent to disposition of the case in the district 
in which he was arrested, subject to the approval of the U.S. At
torney for each district." It is not necessary that this statement 
be made in open court. Upon receipt of the defendant's written 
statement, the U.S. Attorney should add his consent and forward 
the same or a certified copy thereof to the U.S. Attorney in the 
district where the warrant was issued. The U.S. Attorney in the 
latter district should add his consent to the defendant's written 
statement and should thereupon prepare an information in the 
case. The information and the written consent should then be filed 
with the Clerk of the Court of the district where the warrant was 
issued, who, in turn, will transmit the same, or certified copies 
thereof, to the Clerk of the Court in the district where the arrest 
was made. When the defendant is brought before the court to 
plead to the information, he may at that time waive indictment 
as provided in Rule 7 (b). 


Disposal Under Rule 20 of Federal Charges Pending in 

Several Districts 



Frequently a defendant arrested in one district on a Federal 
charge pending in another district is also wanted in still other 
districts for violations of Federal statutes. This defendant may 
be willing to plead to all such charges in the district of his arrest 
under the first charge. Such procedure is permissible, Levine v. 
United States, 182 F. 2d 556 (8th Cir. 1950), certiorari denied, 
340 U.S. 921 (1951). 


While the defendant may properly be taken before a Commis
sioner on each such charge prior to being taken into court to 
sign waivers of indictments, such procedure is not required. Since 
the waiver of indictment must be made in open court under Rule 
7 (b) and since a judge has all the powers of a Commissioner under 
Rule 40, there is no objection to asking the judge, when the defend
ant is brought before him to waive indictment on the first charge 
and wishes to have the other pending charges disposed of by 
transfer, to perform the duties prescribed by Rule 40 and accept 
waivers of indictments as to the latter charges. Where charges 
from other districts come in after the defendant has waived indict
ment on the first charge the same procedure may be followed, 
thus obviating the need for two appearances, the first before the 
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Commissioner, and the second before the judge. For a misdemeanor. 
an information is sufficient to initiate the Rule 20 transfer in a 
district wherein arrest has already been made on another charge 
without bringing the defendant again before a judge or Commis
sioner, unless it be for purposes of bail while the several transfers 
are being processed. 


REMOVALS 


Arrest in Nearby District 


Rule 40 (a) eliminates the necessity of removal proceedings 
when arrest is made in a nearby district as therein defined. Sub
section (a), however, makes a distinction between (1) cases of 
arrest without a warrant or with a warrant issued upon a com
plaint, and (2) cases of arrest with a warrant issued upon an 
indictment or information. When the arrest is made in a case 
of the second type the defendant shall be taken before the dis
trict court in which the prosecution is pending (unless he gives bail 
before a Commissioner in the district of arrest). Butler v. United 
States, 191 F. 2d 433 (4th Cir. 1951). It is clear that in this type 
of arrest there is no removal proceeding. A different procedure 
is specified by subsection (a) of Rule 40 for cases where the arrest 
is made without a warrant or with a warrant issued upon a com
plaint. In such cases the defendant must be taken before the near
est available Commissioner (who may be a Commissioner of 
either the district of arrest or the district of prosecution) or 
other nearby officer empowered to commit for the purpose of 
affording him a preliminary hearing in accordance with Rule 5. 
That hearing is not a removal proceeding but merely a preliminary 
hearing, identical to those afforded to defendants arrested in the 
same district where the crime is committd, to determine whether 
there is probable cause to hold them for the grand jury. 


Arrest in Distant District 


When arrest is made in a distant district as defined in Rule 
40 (b) the procedural requirements therein set forth must be 
strictly complied with before a warrant of removal issues. The 
hearing may be had before a U.S. Commissioner or judge of 
the district court, but the warrant of removal may issue only by 
order of the judge. 
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Arrest made under a bench warrant.-In those instances where 
a defendant is arrested on a warrant based upon an indictment 
or information under Rule 9 he is entitled to a removal hearing, 
unless he waives hearing, and may not be removed without a 
removal warrant. Where a defendant fails to appear for trial 
and a bench warrant issues for his arrest such a wrrant is stilI 
a warrant of arrest under the original indictment or information 
under Rule 9. Therefore, when rearrested in a distant district, 
the defendant would be entitled to a removal hearing and should 
not be removed except pursuant to a warrant of removal. If a 
convicted defendant is arrested under a bench warrant issued from 
a Federal Court in another district a removal hearing before 
a Commissioner is unnecessary and the arrested person may be 
removed forthwith to the other district from which the bench 
warrant issued without a warrant of removal. See MacNeil v. Gray, 
158 F. Supp. 16 (D. Mass. 1957). 


Arrest of escaped prisoners.-An escaped prisoner is not en
titled to a removal hearing before being returned to prison. Rush 
v. United States, 290 F. 2d 709 (5th Cir. 1961). See also Mullican 
v. United States, 252 F. 2d 398 (5th Cir. 1958). 


Cooperation Between U.S. Attorneys and Marshals 


Although the arrest in the distant district is promptly made, 
the removal hearing under Rule 40 (b), if not waived, cannot be 
completed until certified copies of the complaint, indictment, or 
information and the warrant arrive from the requesting U.S. 
Attorney of the district where the charges are pending. The war
rant of arrest should be forwarded through the office of the local 
Marshal to the Marshal of the district where service is to be made. 
Cooperation between the offices of the Marshal and the U.S. At
torney in both districts is essential. The U.S. Attorney in each 
district should seek to work out a satisfactory procedure with 
the Marshal whereby each will know of receipt of a warrant and 
supporting papers. When a warrant is sent to another district 
the U.S. Attorney and the Marshal should see to it that at the 
same time the supporting papers and additional information are 
forwarded for the use of the U.S. Attorney, the U.S. Commissioner 
and the district judge in the district of arrest. While continuance 
of the hearing for a reasonable time is permitted under subsection 
(4) of Rule 40 (b), a warrant issued in the district in which the 
offense was committed must be presented before a defendant may 
be removed as provided in the Rule. 
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Difference Between Indictment and Information or Complaint 


If the prosecution is by indictment, a warrant of removal is 
mandatory upon production of a certified copy of the indictment 
and proof, by admission or otherwise, that the defendant is the 
person named therein. But if prosecution is by information or 
complaint, a certified copy thereof must be produced and proof 
made of probable cause or belief that the defendant is guilty 
of the offense charged before a removal warrant issues. 


Bail 


Bail for appearance in the district of the offense may be had 
if a warrant of removal issues. (Rule 40 (b) (3) .) 


Appeal 


An order of removal is not appealable. Meltzer v. United States, 
188 F. 2d 916 (9th Cir., 1951). 


ARRAIGNMENT, PLEA, AND TRIAL 


Lists of Witnesses and Jurors in Capital Cases 


In cases involving treason or other capital offenses the defend
ant must be furnished, at least 3 days before trial, a copy of the 
indictment and lists of the names and addresses of the petit 
jurors and the witnesses to be called by the Government. 18 U.S.C. 
3432. Endorsement on the back of an indictment of names of 
witnesses before the grand jury is never authorized. 


Arraignment 


The term "arraignment" refers to the bringing of a defendant 
who has been indicted or against whom an information has been 
filed before the U.S. District Court for the purpose of requiring 
him to enter a plea. Except in cases of petty offenses triable before 
U.S. Commissioners, appearances of defendants before Commis
sioners or other judicial officers after arrest are not regarded as 
arraignments. 


Procedure on Arraignment 


The procedure is governed by Rules 10 and 43. Where the defend
ant is a natural person charged with a felony his presence at the 
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arraignment is required under Rule 43. When the prosecution 
is for offenses punishable by fine or by imprisonment for not more 
than 1 year or both, Rule 43 allows the court, with the written 
consent of the defendant, to permit arraignment in the defendant's 
absence. Corporate defendants may appear by counsel. While Rule 
10 requires that arraignment must be in open court, it does not 
make the reading of the indictment mandatory, but allows the 
prosecutor to state the substance of the ·charge. However, that 
Rule specifies that a defendant must be given a copy of the indict
ment or information before he is called upon to plead. If defendant 
is represented by counsel, service upon his attorney is sufficient 
compliance with the Rule. (United States v. Shepherd, 108 F. Supp. 
721 (D.N.H. 1952) ). There is no charge for such copies and they 
must be furnished at arraignment. The attorney in charge of the 
case should have an extra copy of the indictment or information 
prepared for each defendant named therein, and the attorney 
representing the Government at the arraignment should ascertain 
that docket entries are made showing that this provision of Rule 
10 has been fulfilled. 


Contact with Judge 


Government counsel should neither participate in nor request 
investigating agents to participate in private conferences with the 
judge prior to the entry of a plea of guilty or the return of a 
verdict unless the defendant or his counsel is present. 


Right To Counsel 


The constitutional right of representation by counsel exists not 
only when a defendant stands trial, but at every significant stage 
of the proceedings in a criminal case. This includes representation 
by counsel at a preliminary hearing (Criminal Justice Act of 
1964), at a lineup (United States v. Wade, 388 U.S. 218 (1967», 
as well as at arraignment plea, and sentence. (Johnson v. Ze.rbst, 
304 U.S. 458 (1938).) When a defendant appears without counsel 
either before a Commissioner or in the District Court, except in 
connection with a petty offense, he must be advised of his right 
to counsel and if unable to obtain one, counsel must be appointed 
for him unless the right is expressly waived. (Rule 44 F.R.Cr.P., 
Criminal Justice Act of 1964) U.S. Attorneys should be especially 
wary in cases in which the defendant waives appointment of coun
sel and states that he will either engage or act as his own counsel 
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at trial. Failure to take painstaking care at this point to make 
certain an indigent defendant understands his right to have coun
sel appointed may lead to lengthy delays later on. See Tobin v. 
United States, 402 F. 2d 307 (2d Cir., 1968). 


No plea, regardless of its nature, should be entered until the 
defendant ha~ obtained or been furnished with an attorney or 
expressly waived his right to such assistance. (Walker v. Johnson, 
312 U.S. 275 (1941); Chen'ie v. United States, 184 F. 2d 384 
(lOth Cir. 1950) ). 


It is Department policy that probationers should be offered the 
right to appointed counsel in all cases of probation revocation. 


Docket Entries 


It is of utmost importance that the entries in the docket of the 
Clerk of the Court show whether or not the defendant in a criminal 
case was represented by counsel. If the defendant was represented 
by counsel, the docket entry should show the name or names of 
such counsel. If the defendant is not represented by counsel, the 
docket entry should clearly disclose that the defendant was fully 
informed of his right to counsel and that with full knowledge of 
the right, he expressly waived the assistance of counsel. Proper 
docket entries will eliminate the possibility of the defendant later 
successfully claiming that his constitutional rights were denied 
because he did not have the assistance of counsel. (See also Title 8, 
Office Files and Records.) 


Pleas 


A defendant may plead guilty, not guilty or, with the consent 
of the court, nolo contendere. The plea of nolo contendere has the 
effect of a plea of guilty in a criminal case. United States v. Norris, 
281 U.S. 619 (1930). The court may refuse to accept a plea of 
guilty or nolo contendere. Under Rule 11 a plea of guilty or nolo 
contendere cannot be accepted by the court without addressing 
the defendant personally and making a determination that the 
plea is made voluntarily with understanding of the nature of the 
charge. If a defendant refuses to plead, stands mute, or if the 
court refuses to accept a plea of guilty or nolo contendere, a plea 
of not guilty must be entered on behalf of the defendant by the 
court. A plea of not guilty must likewise be entered for a corpo
ration which fails to appear. U.S. Attorneys should make certain 
that the requirements of Rule 11 are strictly complied with. With 
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regard to any plea of guilty entered after April 2, 1969, even a 
minor technical noncompliance with the rule will cause a guilty 
plea to be thrown out, even if made knowingly and voluntarily. 


Nolo Contendere 


U.S. Attorneys are instructed not to consent to a plea of nolo 
contendere except in the most unusual circumstances and then 
only after their recommendation for so doing has been approved 
by the Assistant Attorney General responsible or by the Office 
of the Attorney General. 


Alternate Jurors 


Whenever a jury trial is likely to be protracted, the U.S. Attor
ney should suggest to the court the desirability of calling and im
panelling one or more alternate jurors. (F.R.Cr.P. Rule 24 (c), 
Rule 47(b).) 


DISMISSALS 


In any case where the U.S. Attorney concludes that because 
of the expense of producing a defendant for trial, or because the 
defendant has already been adequately punished, or for similar 
reasons, further prosecution is not warranted or worthwhile, 
immediate action should be taken to dismiss the pending indict
ment in accordance with established procedure, and defendants 
or their counsel should always be notified when charges are dis
missed. However, except as specifically set forth below, no case, 
civil or criminal, within the supervisory responsibilities of the 
Criminal Division, should be dismissed without prior authorization 
of the Department. 


Dismissal Without Prior Authorization 


U.S. Attorneys need not obtain authority to dismiss cases in the 
following situations: 


(a) Where the defendant is dead or by reason of permanent 
insanity incapable of defending the charges against him; 


(b) Where a superseding indictment or information has been 
returned; 


(c) Where the criminal liability involved in the charge against 
the defendant has been compromised by the Department; 
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(d) Where the defendant has pleaded guilty, or nolo contendere, 
or has been convicted after trial, on one count of an indictment 
or information or under another indictment based upon the same 
transaction and the U.S. Attorney believes that the punishment 
imposed is adequate and that further prosecution would not result 
in an additional sentence. (An exception to this rule must be made 
in classes of cases where it is desirable to obtain conviction on 
several types of charges, e.g., misbranding and adulteration under 
the Food, Drug, and Cosmetics Act, fraud and failure to register 
under the Securities Act of 1933. In these cases specific authority 
should be obtained) ; 


(e) Where the defendant is serving an adequate sentence im
posed by a State court for an offense growing out of the same 
transaction which is the subject of the Federal charge, and the 
U.S. attorney believes that Federal prosecution would not result 
in any additional sentence; 


(f) Where the offense is a violation of the customs and narcotics 
laws and as the result of the evidence adduced upon the trial of 
codefendants for the same violation the U.S. Attorney is convinced 
of the defendant's innocence; 


(g) Where the offense is a violation of the customs and narcotics 
laws and the defendant is not a dangerous or habitual offender, 
his offense was a petty one, and the failure to prosecute him would 
facilitate the conviction of dangerous or habitual offenders who 
might otherwise escape; 


(h) Where forfeiture suits have been instituted under the Fed
eral Food, Drug, and Cosmetic Act and the U.S. Attorney has been 
informed by the local station of the Food and Drug Administration 
that the product is not available for seizure. 


It is emphasized that the above list is not a direction but an 
authorization to dismiss, if in the opinion of the U.S. Attorney 
this course is advisable. U.S. Attorneys must satisfy themselves 
that the conditions upon which dismissals are authorized have 
been complied with. 


Arrangements are discouraged wherein the corporate defendant 
would plead guilty or nolo with the understanding that the indi
vidual defendant or defendants (often important officers or exec
utives of corporate defendant) would be entirely dismissed from 
the prosecution. It is often important and highly desirable that 
convictions be secured of one or more individual defendants as 
well as of the corporate entity. Conviction of the responsible natu-
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ral person often is much more effective than conviction of the 
corporation only, since the fine paid by the corporation may be 
tantamount to no more than a business expense whereas convic
tions of the responsible individuals make effective the terms of 
the program and statute in question. 


Often it is desirable to dismiss actions against defendants com
mitted to Federal custody either for psychiatric examination (18 
U.S.C. 4244) or until mental competency is restored for trial 
(18 U.S.C. 4246) when it appears unlikely that competency will 
be regained. Dismissal is made contingent upon commitment to a 
State mental hospital. Prior authorization by the Depar tment is 
required in all cases involving indictments, information, or com
plaints under 18 U.S.C. 871 (threats against the President). Cor
respondence in this regard should be addressed to the General 
Crimes Section, Criminal Division. In all cases of dismissal the 
Bureau of Prisons and the Medical Center for Federal Prisoners, 
Springfield, Mo., should be given notice well in advance, since 
authority to hold the defendant in custody is based on the com
plaint or indictment. In cases involving dismissals of prosecution 
under 18 U.S.C. 871, the Secret Service should be notified as well. 


Authorization for Dismissal 


In every criminal prosecution in which it is proposed to dismiss 
an indictment or information in whole or in part, where a plea 
has not been entered and sentence imposed, the Assistant U.S. 
Attorney should prepare in quadruplicate Form 1 (Official Depart
ment Form No. USA 900), "Authorization for Dismissal of Indict
ment and Information" (Title 2, Appendix), setting forth the 
reasons for recommending dismissal. Dismissal of all the counts 
against a particular defendant is the dismissal of an entire indict
ment or information as to that defendant. The U.S. Attorney is 
authorized to dismiss an indictment only in part without prior 
authorization, viz, with respect to a particular defendant who has 
entered a plea and has been sentenced on one or more counts. In 
other words, if a defendant has been convicted on at least one 
count, generally the U.S. Attorney is authorized to dismiss without 
prior authority the remaining counts against him, considering the 
facts and circumstances of the case. The authority to dismiss 
without prior authorization does not extend to codefendants 
against whom all counts are still outstanding. 


Generally, requests for the dismissal of cases against fugitives 
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are disapproved as no authority exists for dismissal of a case in 
which an indictment has been obtained and no judicial action has 
been had thereon. Only the "triable" criminal caseload is used in 
evaluating the currency of an office caseload, which category ex
cludes cases in which the United States may take no action, such 
as where the defendants are fugitives, in the Armed Forces, in 
State custody, or insane. 


In offices having a large number of Assistants or in which the 
organization thereof warrants, the original and three copies of 
the form should be submitted to the Chief of the Criminal Section 
in such office for his action, and to the U.S. Attorney for his action. 
In smaller offices and those in which there is no division of per
sonnel into sections, the Assistant U.S. Attorney handling the case 


. should submit the form in quadruplicate to the U.S. Attorney for 
his actibn. 


The U.S. Attorney's approval of dismissal should be indicated 
where prior authorization from the Criminal Division is not re
quired, or the U.S. Attorney's recommendation of approval should 
be indicated where prior authorization from the Criminal Division 
is required. 


One signed copy of the form should remain in the U.S. Attorney's 
case file, and the original and two copies should be forwarded to 
the Criminal Division. When the dismissal is approved by the 
Criminal Division in those instances where its prior approval is 
required, one signed copy will be returned to the U.S. Attorney. 
In those instances where prior authorization from the Criminal 
Division is not required, no copy of the form need be returned to 
the U.S. Attorney by the Criminal Division. One copy of the form 
will be retained in the Department's case file. In many instances 
it is the practice of the Department to invite the views of the 
administrative or investigative agency concerned, or to advise 
such agency of the action taken, and one copy will be used for that 
purpose when appropriate. 


This procedure is designed to preserve a short form record for 
the files of the U.S. Attorney and the Department of the reasons 
underlying each dismissal or request for authorization to dismiss 
as well as the names of the officials passing thereon. The procedure 
is applicable in all cases of dismissal. 


Motion for Leave to Dismiss Indictment or Information 


In cases of considerable public interest or importance when it 
is advisable to dismiss the entire indictment or information because 
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of inability to establish a prima facie case, a written motion for 
leave to dismiss should be filed explaining fully the reason for the 
request to dismiss. The formal motion will not be used when a 
dismissal is coupled with a plea of guilty to certain counts of an 
indictment or when the offense is of a petty nature. The impor
tance of a case, however, is not to be measured simply by the 
amount of punishment prescribed for the offense. If the case 
involves fraud against the Government, bribery or some other 
matter of importance or if any other department or branch of the 
Government is specially interested, the written form of motion 
should be used. (App. Form 2.) 


Dismissal of Complaints 


u.s. Attorneys are not required to obtain prior authorization 
to dismiss complaints made under Rule 3 before Commissioners or 
other officers empowered to commit persons charged with offenses 
against the United States (see 18 U.S.C. 3041). While there may 
be instances in which such approval should be sought before dis
missal, as, for example, in a case where the complaint was filed 
upon specific instructions from the Department, or there is some 
other reason in a particular case for requesting approval, the 
Department's policy is to leave decisions with respect to dismissal 
of complaints within the discretion of the U.S. Attorneys, subject 
only to the requirements of Rule 48 (a), as applied in their respec
tive districts. 


Rule 48 (a) provides that the Attorney General or the U.S. 
Attorney may, by leave of court, file a dismissal of an indictment, 
information or complaint. The advisory committee's final draft of 
the Rule submitted to the Supreme Court did not require leave of 
court for a dismissal. The committee's note to the Rule states that 
the word "complaint" was included with indictment and informa
tion in order to clarify the power of the U.S. Attorney to enter a 
nolle prosequi of a prosecution during the interval before an 
indictment is found, when the defendant has been held for grand 
jury action. In adding the requirement of leave of court for a 
dismissal, the Supreme Court did not distinguish between a com
plaint, on the one hand, and an indictment or information, on 
the other. 


The Department interprets the requirement that leave of court 
must be obtained for dismissal of a complaint as applicable only 
to those complaints upon which the accused has been held to 


June 1, 1970 


U. S
. A


TTORNEYS M
ANUAL 1


97
0







28 



TITLE 2: CRIMINAL DIVISION 


answer in the district court after a preliminary examination be
fore a Commissioner. In such cases it is believed that there can be 
no dismissal of the complaint without leave of court simply because 
the case has not been presented to the grand jury. The U.S. Attor
ney must have leave of the court to dismiss, whether given in a 
prior blanket authorization to dismiss complaints, or in each 
instance. 


Where, on the other hand, a complaint made before a Commis
sioner has served no other purpose than the issuance of a warrant 
of arrest, and has resulted neither in an arrest nor a holding to 
answer in the District Court, it is believed that the Commissioner 
may dismiss the complaint without consulting the court. The 
Department reached this conclusion, which has been communi
cated to the Administrative Office of the U.S. Courts, on the basis 
of the control exercised over complaints by the U.S. Commissioners 
under Rules 4 (a) and (c) and 5 (c). Under those Rules a Commis
sioner may issue a warrant of arrest upon a showing of probable 
cause in a complaint filed before him; he may discharge a defend
ant brought before him following arrest on a complaint for which 
no probable cause is shown; and he has authority to cancel an 
unexecuted warrant of arrest. It would seem, therefore, that the 
Commissioner can erercise a like control over a complaint that has 
served only as a basis for issuing a warrant of arrest, whether or 
not the warrant is actually executed, or is still outstanding as a 
basis for a detainer. This interpretation of the rule has not been 
judicially tested, and in each district the U.S. Attorney must be 
governed by the District Court's interpretation of Rule 48 (a) in 
that respect. 


Care should also be taken that the Marshal of the district is 
promptly informed by the U.S. Attorney of the dismissal of a 
complaint, whether by the court or the Commissioner, in order to 
facilitate cancellation of unexecuted arrest warrants, as provided 
in Rule 4(c) (4). Such notification is also important when a war
rant of arrest is outstanding in connection with a detainer, as the 
warrant will have been forwarded by the Marshal of the district 
where it was issued, to the Marshal in the district of detention, 
who will have to return it to the Marshal of the issuing district 
for cancellation by the Commissioner after the complaint has 
been dismissed. 
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RETURN OF WARRANT OR SUMMONS 

UPON COMPLAINT 



Whenever a case in which a warrant or summons is outstanding 
is dismissed or closed, the U.S. Attorney will prepare form No. 
USA-19 in duplicate and forward both copies to the Marshal. The 
Marshal will retain the original in his files and forward the copy, 
together with the unexecuted warrant or unserved summons, to 
the issuing officer. No covering letter of transmittal should be 
necessary, since form No. USA-19 and the warrant or summons 
will contain all the information required by the issuing officer. 


If form No. USA-19 is received by a Marshal who has forwarded 
the subject warrant or summons to another Marshal for service, 
he should immediately transmit both copies of form No. USA-19 
to such Marshal who will proceed as outlined above. 


The use of this form should help to eliminate the possibility that 
a warrant or summons issued in a criminal action will be executed 
or served after it should have been returned unexecuted or 
unserved. 


DETAINERS 


Since many State penal institutions grant so-called furloughs or 
leaves of absence to prisoners against whom Federal detainers 
have been filed, U.S. Attorneys, in requesting local prison authori
ties to detain prisoners, should include specific instructions that 
the FBI be advised before any leave is granted to such prisoners. 


COMMITMENT 


Attorneys should take steps to make certain that all defendants 
are committed pursuant to the mandate of the court immediately 
following the termination of their judicial proceedings. 


SENTENCE IN CRIMINAL CASES 


Every Federal sentence must direct commitment of the con
victed defendant to the custody of the Attorney General, who has 
the statutory duty of enforcing execution of the sentence. It is 
the duty of the U.S. Attorney as representative of the Attorney 
General to assure himself that the sentence is legal and properly 
imposed. To that end he is required to call to the court's attention 
any illegality or irregularity appearing at the time sentence is 
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pronounced, and to examine the judgment prepared by the Clerk 
before it is submitted to the sentencing judge for his signature 
pursuant to Rule 32 (b), Federal Rules of Criminal Procedure. 
The Federal prosecutor should make certain that the sentence 
presented for signature is: 


1. Definite as to duration, excepting only commitment of a 
youth offender under 18 U.S.C. 5010(b) ; 


2. Not less than the minimum nor more than the maximum 
fixed by law; 


3. Clear as to the intent of the court; and 
4. In exact conformity with the sentence orally pronounced. 


Every sentence should be so clearly worded and so specific in its 
directions as to leave no reasonable doubt in the minds of those 
charged with its execution. A judgment open to doubt in any 
respect should be called to the attention of the court immediately. 
In that way the matter can be resolved satisfactorily while cir
cumstances and facts are fresh in mind. 


Particular attention is called to the following: 
(a) A separate judgment should be imposed, signed, and 


entered in each criminal case. 
(b) The judgment should specify whether separate sentences 


imposed under different counts or under different indictments are 
to be served consecutively to each other or concurrently with each 
other, and should indicate the precise order of service as to 
sentences directed to be served consecutively. When multiple sen
tences are imposed without direction as to service in relation to 
each other they will be computed as running concurrently under 
well-settled rules of judicial construction. 


(c) A sentence imposed during imprisonment under another 
Federal sentence should specify whether it is to be served con· 
currently with, or consecutively to, such earlier sentence or 
sentences. 


(d) Service of sentence does not commence until the defendant 
is received at the institution designated for service of such sen
tence or is in Federal custody awaiting transportation to the 
designated institution, 18 U.S.C. 3568. This statute as amended 
provides that on all sentences imposed on or after September 20, 
1966, the Attorney General shall give defendants credit toward 
service of their sentences for any days spent in custo~y in connec· 
tion with the offense or action for which sentence was imposed. 
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This includes credit for all pretrial custody, including custody 
under a conviction which was reversed for a new trial. As to 
sentences imposed before September 20, 1966, and subsequent to 
September 2, 1960, credit can be given only for days spent in 
custody before imposition of sentence for want of bail, where the 
statute under which defendant was sentenced requires imposition 
of a mandatory minimum sentence. 


(e) A direction in the judgment that the sentence shall run 
concurrently with time owing by the defendant as a parole violator 
under a previous sentence is beyond the power of the court, and, 
therefore, ineffective. See Zerbst v. Kidwell, 304 U.S. 359, 362, 
(1938) ; Tippitt v. Wood, 140 F. 2d 689 (D.C. Cir. 1944). When a 
court directs concurrent service in such a case its attention should 
be called to the fact that its desire may be accomplished by impos
ing a sentence equal to the difference between the term it would 
impose if the subject owed no time as a violator, and the time 
owing as a violator. 


(I) Upon conviction under a one-court indictment for an 
offense not punishable by death or life imprisonment, but punish
able by imprisonment for more than 6 months, the court may 
impose a sentence in excess of 6 months; may direct that 6 months 
or less of such sentence be served in a jail or a treatment insti
tution; suspend execution of the remainder of the sentence and 
place the defendant on probation for such period and upon such 
conditions as the court deems best. 18 U.S.C. 3651, as amended 
August 23, 1958. The Senate Report, No. 2135, August 4, 1958, 
makes it clear that this legislation applies only in those cases 
where the court had authority to grant probation prior to its 
enactment. 


(g) The power to suspend execution of sentence and place a 
defendant on probation is terminated immediately upon imprison. 
ment under such sentence or under anyone of several sentences 
ordered to run consecutively. Affronti v. United States, 350 U.S. 
79 (1955). 


Commitment Preceding Final Judgment 


Upon entering a judgment of conviction, if the court desires 
more information as a basis for determining the sentence to be 
imposed it may commit the defendant to the custody of the Attor· 
ney General for a study and report including data as to previous 
criminal experience, social background, capabilities, and other 
pertinent factors. Such commitment is deemed to be for the maxi-
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mum sentence of imprisonment prescribed by law. The report must 
be furnished to the court by the Director, Bureau of Prisons 
within 3 months unless the court grants time, not exceeding an 
additional 3 months, for further study. Upon receipt of the report, 
3 choices are open to the court. It may place the defendant on 
probation, or affirm the sentence originally imposed, or reduce the 
sentence of imprisonment and order commitment under any appli~ 
cable statute. Any sentence imposed under this statute runs from 
the date of the original commitment. Section 3, Public Law, 
85-752, approved August 25, 1958, and designated 18 U.S.C. 
4208 (b). 


Setting of Parole Eligibility Date 


Legislation approved August 25, 1958, confers power on the 
court, in its discretion, either to fix the eligibility date for parole 
when sentence is imposed or at the same time specify that the 
date of the parole eligibility may be determined by the Board of 
Parole. 


The law states that upon entering a judgment of conviction, if 
the court pronounces a sentence of more than 1 year it may desig~ 
nate in the sentence a minimum term at which the prisoner shall 
become eligible for parole consideration. Such minimum term may 
be less than, but shall not be more than, one-third of the maximum 
sentence imposed. Or, the court may fix the maximum term of 
imprisonment and specify in the sentence that the prisoner may 
become eligible for parole consideration at such time as the Board 
of Parole may determine. Section 3, Public Law 85-752, designated 
18 U.S.C. 4208 (a). 


If the court invokes neither of the two foregoing provisions, 
parole eligibility will be controlled by 18 U.S.C. 4202, which makes 
every prisoner sentenced to serve more than 180 days, except 
violators of certain narcotic statutes, eligible for parole consider
ation upon completing service of one-third of the sentence. Juve~ 
nile delinquents and committed youth offenders are eligible for 
parole consideration at any time after commencement of service 
of their sentences. 


Sentence During State Imprisonment 


When a prisoner serving a State sentence is brought into Fed
eral court for prosecution which terminates with conviction and 
imposition of a Federal sentence, a direction that it shall run 
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concurrently with the State sentence contravenes the provisions 
of 18 U.S.C. 3568. See Rohr v. Hundspeth, 105 F. 2d 747 (10th 
Cir.1939) ; Vanover v. Cox, 136 F. 2d 442 (8th Cir. 1943) ; Gunton 
v. Squier, 185 F. 2d 470 (9th Cir. 1950), and Strewl v. McGrath, 
191 F. 2d 347 (D.C. Cir. 1951), cert. den. 343 U.S. 906 (1952). If 
the court is of the opinion that the sentence which it would nor
mally impose, when added to the State sentence, would constitute 
punishment too severe in the light of the offenses it should con
sider imposition of a lighter term. Another alternative would be 
for the court to recommend that the Attorney General (pursuant 
to his authority under 18 U.S.C. 4082) designate as the institution 
for service of the Federal sentence the particular State institution 
where the State sentence is being served. For this purpose the 
court may use the space provided at the bottom of Form 25 entitled 
"Judgment and Commitment," which appears in the Federal Rules 
of Criminal Procedure. Such designation permits the Federal sen
tence to run while the prisoner is serving his State sentence. 


Reduction of Sentence 


Rule 35, Federal Rules of Criminal Procedure, authorizes a court 
to reduce a sentence within 120 days after its imposition, or within 
120 days after receipt of mandate affirming the judgment of dis
missing an appeal, or within 120 days after receipt of an order 
of the Supreme Court denying certiorari. Upon expiration of the 
period set by Rule 35, the court loses power to reduce sentence 
even though application for a reduction was made within the 
period. The court is without power to extend the period. See Rule 
45 (b), Federal Rules of Criminal Procedure. 


APPEALS 


Petitions for rehearing en bane, as well as appeals from the 
granting of pretrial motions to suppress evidence, cannot be filed 
without the prior authorization of the Solicitor General. Two 
copies of all briefs and printed records on appeal should be for
warded to the Department as soon as possible. The Appellate Sec
tion of the Criminal Division should be notified immediately 
(within a day or two) of all appellate decisions adverse to the 
Government. See also Title VI, Appeals. 
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RELEASE OF DETAINED PERSONS 


The Bail Reform Act of 1966, Public Law 89-465, sets forth the 
procedure for release of detailed persons. The most important 
provisions of this Act are found in 18 U.S.C. 3146-3152 which 
provide that persons charged with noncapital offenses, when 
brought before a Commissioner or other judicial officer, are to be 
released on personal recognizance or upon the execution of an 
unsecured appearance bond in a specified amount, unless the 
judicial officer determines that such a release will not reasonably 
assure the appearance of the person as required, in which case 
the judicial officer imposes the first of the following conditions 
(or a combination thereof, if necessary) which will reasonably 
assure the person's appearance: (1) Place the person in the cus
tody of a designated person or agency; (2) place restrictions on 
travel, association, or place of abode; (3) require the execution 
of an appearance bond in a specified amount, and the deposit of 
a maximum of 10 percent of the amount of the bond, to be returned 
upon performance of the conditions; (4) require execution of 
a bail bond with surety or a cash deposit; (5) impose any other 
condition deemed reasonably necessary to assure appearance, 
including a condition requiring that the person return to custody 
after specified hours. 


In imposing conditions the judicial officer takes into account 
the nature and circumstances of the offense charged, the weight 
of the evidence against the accused, his family ties, employment, 
financial resources, character and mental condition, length of resi
dence in the community, conviction record, and record of appear
ance at court proceedings or failure to appear. 


If the detained person is unable to meet the conditions imposed, 
or if he is released on the condition that he return to custody after 
special hours, or if the original conditions are amended resulting 
in either of the above situations, the person may ask for a review 
by the judicial officer. If conditions resulting in full release are 
not then imposed, the judicial officer must put his reasons for the 
conditions imposed in writing. 


The detained person may ask that the court having original 
jurisdiction over the offense charged review the conditions im
posed. An appeal will lie from this court's decision, and the appel
late court may affirm the lower court's order, reverse, or remand 
for further hearings. 
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The procedure is the same with regard to persons charged with 
capital offense, or persons who have been convicted and have 
appealed, unless the court is of the opinion that no condition will 
assure the appearance of the person, or that his release will pose 
a threat to anyone in the community. In these cases, the person 
will not be released. 


Failure to appear results in forfeiture of any security plus the 
imposition of a fine or sentence or both, varying with the serious~ 
ness of the crime. 


U.S. Attorneys are urged to familiarize themselves with the 
provisions of this act. 


COLLECTION OF CRIMINAL FINES AND 

FORFEITED APPEARANCE BONDS 



The imposition of a sentence which includes a fine in a criminal 
case does not terminate the U.S. Attorney's connection with the 
case. While the prime objective of the Department is to insure the 
speedy and effective enforcement of the criminal laws with its 
consequent deterrent effect, it is of the utmost importance that 
unpaid fines should not be overlooked and that all monies due the 
United States are paid. Similarly, prompt and vigorous action is 
required in the collection of forfeited appearance bonds, both 
surety and personal recognizance. 


Fine Judgments 


Fine judgments cannot be compromised by the Department as 
this is the prerogative of the President. (Constitution of the 
United States, Art. II, Sec. 2; 10 Op. A.G. 344.) Petitions for Ex~ 
ecutive clemency should be addressed to Pardon Attorney. Fines, or 
judgments taken as a result of fines, do not draw interest. (Pie-rce 
v. United States,' 255 U.S. 398 (1921); United States v. Jacob 
Schmidt Brewing Co., 254 F. 714 (D. N.Dak. 1918).) They abate 
with the deaths of fine debtors whose estates cannot be charged 
therewith. (United States v. Mitchel, 163 F. 1014 (D. Ore. 1908) ; 
United States v. Jacob Schmidt Brewing Co., supra; Dyar v. United 
States, 186 F. 614 (5th Cir. 1911).) They are not dischargeable by 
bankruptcy. (Collier on Bankruptcy, 14th ed., Vol. 1, p. 1596; 
Parker v. United States, 153 F. 2d 66 (1st Cir. 1946); In re 
Thomashefsky, 51 F. 2d 1040 (2nd Cir. 1931).) Judgments based 
on fines or appearance bonds should direct that the costs be paid, 
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unless a different course is directed by the court, local custom, 
rule or statute. 


Procedurally, criminal fines unlike civil judgments, cannot be 
closed as uncollectible but are closed only by payment, death or 
Executive clemency. 


Section 3565, Title 18, United States Code, provides that a fine 
in a criminal case in which judgment or sentence is rendered may 
be enforced by execution against the property of a defendant in 
the same manner as judgments in civil cases are enforced. 


Remission of Fines 


Any person against whom a fine is outstanding and who desires 
to apply for remission of a part thereof and wishes to demonstrate 
his good faith by making a part payment should be advised to 
make payment to the Clerk of the Court. He should be informed 
that the money so paid will be applied to the fine and, irrespective 
of the outcome of his petition, will not be refunded to him. Policies 
8,nd procedures governing the remission of fines are discussed 
under Title 1, Office of the Pardon Attorney. 


Investigations 


An important part of this work is the conducting of investi
gations: 


(a) To learn, before sentence, the ability of an accused to pay 
a fine. 


(b) To ascertain whether an applicant for discharge under 18 
U.S.C. 3569 is entitled to release as an indigent prisoner. 


Pending Appeal 


Fines and costs in criminal cases may be collected during the 
pendency of an appeal unless the defendant procures a stay of 
execution as to that part of the judgment. Rule 38 (a), Federal 
Rules of Criminal Procedure, provides, among other things, that 
the trial court or Court of Appeals "may require the defendant 
pending appeal to deposit the whole or any part of the fine and 
costs in the registry of the District Court, or to give bond for the 
payment thereof, or to submit to an examination of assets, and it 
may make any appropriate order to restrain the defendant from 
dissipating his assets." 


Orders for such deposit of the whole or a substantial part of 
the fine pending appeal should be requested in all cases where 
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funds are available. The above provision for "any appropriate 
order to restrain the defendant from dissipating his assets" should 
receive the careful attention of all U.S. Attorneys. Emphasis in 
this area should be given to organized crime and fraud cases. 


Judgment Collection Efforts 


1. Demand.-Demand for payment should be made promptly 
upon the entry of judgment in favor of the United States. The 
debtor may pay without the necessity of enforced collection pro
cedures. If the debtor responds to the demand with a claim of 
inability to pay, (1) arrange for a personal interview with him 
to discuss the matter, and/or (2) obtain a sworn personal financial 
statement on form DJ-35. 


2. Personal interviews.-The possibilities of effecting collec
tions will be definitely increased if debtors are personally inter
viewed by the attorney handling the case. Personal interviews 
may be arranged by (a) notice to the judgment debtor to appear 
for discussion, (b) advice by the FBI to the debtor to contact the 
U.S. Attorney, if the debtor is interviewed by a special agent, or 
(c) by utilization of supplementary proceedings under Rule 69 (a) 
of the Federal Rules of Civil Procedure. 


3. Inability to find debtor.-If demand letter is returned un~ 
delivered and postal authorities cannot supply a better address, 
local telephone and city directories should be checked. In cases 
where a defendant has been placed on probation, or released on 
parole, the records of the local probation officer should reflect the 
correct address. 


If it is determined that a debtor has removed to another judicial 
district the file should be forwarded to the appropriate U.S. Attor
ney. The receiving U.S. Attorney should send notice of payment 
to the U.S. Attorney where the judgment was rendered in order 
that his records and that of the court may reflect payment. 


4. Credit information.-If up-to-date credit information or a 
current financial statement executed by the debtor is not available, 
an executed DJ-35 form should be obtained, if possible during a 
personal interview. The presentence report of the probation officer 
should provide some information as to the current financial con~ 
dition of a defendant. The records of the probation officer might 
also be a continuing source of information in cases where a defend~ 
ant has been placed on probation, or released on parole, or dis
'charged pursuant to the provisions of 18 U.S.C. 3569. If satisfac-
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tory credit information cannot be obtained by these means and 
a more searching examination into the debtor's circumstances and 
property dispositions is desired, it may become expedient to 
examine the debtor in a supplementary proceeding under Rule 
69 (a) of the Federal Rules of Civil Procedure with form USA-46 
used as an aid or a guide to the interrogations. Such a proceeding 
would be particularly appropriate where it is believed that assets 
have been concealed or fraudulently transferred. The debtor may 
be interrogated orally, or may be required to answer written 
interrogatories. (Rules 69 (a) 26-37, and 45 (d), F.R.C.P.) If the 
answers are not candid or complete, or if additional evidence is 
needed to establish concealment or fraudulent transfer, investiga
tion by the FBI should be requested. As an alternative to the 
supplementary proceeding or as a preliminary step to the same, 
the FBI may be called upon to investigate the financial ability of 
the judgment debtor in cases where $500 or more is involved. 


5. Judgment as a lien.-Prompt action should be taken to per
fect the Government's judgments as a lien by registering, record
ing, docketing or indexing it as required by State law. See 28 
U.S.C. 1962. While there may be no immediate prospect of enforced 
collection from a judgment debtor, establishing a judgment lien 
against his property will usually result in payment at such time 
as the debtor seeks to sell his property or add a mortgage. Estab
lishment of a lien should be accomplished in the jurisdiction in 
which the debtor resides and in all other jurisdictions in which 
property may be found. See 28 U.S.C. 1963 concerning the recorda
tion of the judgment in other jurisdictions. 


It should be noted, however, that collection efforts should consist 
of more than the liening of property as a criminal fine judgment 
abates with the death of the debtor. 


6. Execution and sale.-If sale upon levy of execution is feasible, 
action to levy and sell should be initiated when all other efforts to 
collect the judgment have failed. Reference should be made to the 
exemption statutes applicable in the State where the judgment 
debtor's property is located to ascertain the feasibility of execution 
and sale. See Rule 69 (a), F.R.C.P. Sale should not be attempted 
absent exact information concerning the value of the property 
and the existence and value of prior liens and encumbrances. 


A writ of execution must be issued from and returnable to the 
court which rendered the judgment, but may be executed in any 
State or territory or in the District of Columbia. (28 U.S.C. 2413.) 
Enforcement of a judgment in one district does not preclude 
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enforcement action to effect collection of the unpaid balance in 
another district or even in a State court. (Edmonston v. Sisk, 156 
F. 2d 300 (10th Cir. 1946).) State law governs the appraisal of 
property for sale under levy of execution. (28 U.S.C. 2005.) 


7. Installment payments.-Prompt payment of a judgment in 
full is to be preferred in every case in which a lump sum payment 
can be obtained or enforced. If a lump sum payment cannot be 
arranged, periodic payments may be the only feasible means of 
satisfying the Government's judgment. 


8. Collection by offset.-The United States as a creditor has 
the same right to apply money in its hands belonging to a debtor 
in extinguishment of debts due it that any other creditor has. 
(United States v. Munsey Trust Co., 332 U.S. 234, 239 (1947); 
cf. 31 U.S.C. 227.) 


9. Garnishment of wages or other sums owed the debtor.-If 
the applicable State exemption statutes are such that garnish
ment is feasible, and the judgment debtor can afford to make 
reasonable payments but has refused to do so, garnishment pro
ceedings should be utilized. While the wages of Federal employees 
cannot be garnished, arrangements can usually be made through 
the judgment debtor's supervisor for the debtor to make pay
ments. 


10. Other sources of recovery.-When a judgment-debtor has 
disposed of property under circumstances indicating that such 
action was taken to defeat collection by the Government, an FBI 
investigation or supplementary proceedings should be used to 
discover such property and permit its pursuit into the hands of 
subsequent owners. (Pierce v. United States, 255 U.S. 398 
(1921).) If the judgment debtor is a corporation, do not overlook 
the possibility of recovering from officers, stockholders, fiduciaries, 
or affiliated companies on account of corporate resources siphoned 
off in contravention of the corporate charter, State law or in vio
lation of the priorities established by 31 U.S.C. 191 and 192 with 
respect to insolvent debtors. The FBI should be asked to audit the 
corporate books and records, if corporate assets are insufficient to 
satisfy the judgment without the recovery of such diversions. In 
some instances recovery may be had against another company or 
person on the alter ego theory. See Consolidated Products Co. v. 
DuBois, 312 U.S. 510 (1941), 13 Am. Jur., "Corporations," §1382. 


It should be noted that unpaid criminal fine judgments in 
regard to corporations may be closed when the corporation has 
been legally dissolved in its State of incorporation. That is, the 
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corporation must be more than no longer doing business, it must 
cease to exist as a corporate entity. However, prior to closing if 
the corporation has been dissolved we should insure that such 
action was not taken to defeat collection efforts by the Government. 


11. Future 1'evicIU of ,iudgments for renewal of liens and col
lection.-Some judgments may be identifiable at once as abso
lutely uncollectible for all time, and in such cases there is no point 
in perpetuating a judgment lien or undertaking further collection 
action. 


Judgments which have not been processed sufficiently to permit 
a determination that they are presently uncollectible should be 
maintained in a pending or open status and action should be taken 
thereon in accordance with instructions. These judgment files 
should be reviewed no less often than quarterly to see that appro
priate action is being taken on a current basis in accordance with 
these instructions. If installment payments or other action requir
ing a shorter deadline are involved, these files should be suspended 
accordingly. 


When a fine judgment has been processed sufficiently to permit 
a determination that collection cannot be effected, and it is pres
Emtly uncollectible, it should be placed in an "inactive" or "sus
pense" category. 


Judgments maintained in the "inactive" or "suspense" file should 
be reviewed at least annually to determine whether written demand 
on the judgment debtor should be made and to insure that the 
judgment liens do not expire. (Execution must issue within the 
time required by State law. Custer V. McCutcheon, 283 U.S. 514 
(1931).) While judgments in favor of the United States do not 
outlaw, liens resultant therefrom may. (28 U.S.C. 1962.) Accord
ingly, a motion should be filed or such other action should be 
taken as is required, pursuant to the law of the State where the 
judgment is recorded, to review the judgment lien before its ex
piration. If a judgment lien has become dormant, due to the lapse 
of time, a new suit may be brought on the old judgment to reestab
lish the judgment lien. (Miller v. United States, 160 F. 2d 608 
(9th Cir. 1947) ; Schodde v. United States, 69 F. 2d 866 (9th Cir. 
1934) ; United States v. Jenkins, 141 F. Supp. 499, 503-504 (S.D. 
Ga. 1956).) The resulting judgment is a new judgment and should 
be recorded or indexed as required by State law in order to perfect 
the judgment lien. In no event should a debtor ever be advised, 
directly or indirectly, that a judgment against him has been inac-
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tivated. There is always the possibility that some unpredictable 
circumstances will produce a voluntary payment. 


Up-to-date credit information should be obtained on judgments 
maintained in the "inactive" or "suspense" file at least once each 5 
years to determine their potential collectibility. Steps should be 
taken to enforce collection in accordance with instructions con
tained in paragraph 1, supra, of this Title, as the facts, disclosed 
by current credit data, dictate. When it is discovered that the 
debtor is deceased or the corporation legally dissolved the case 
should be closed. 


12. Collateral on bail bond: Application to fine.-Cash or securi
ties deposited by a surety as collateral on a bail bond cannot be 
applied in satisfaction of a fine imposed on the defendant who 
appeared in accordance with the obligation of the bond, but a cash 
or security deposit made by the defendant as security for his at· 
tendance may be so applied. (Rttdd v. United States, 138 F. 2d 
745 (7th Cir. 1943) ; United States V. Widen, 38 F. 2d 517 (D. C. 
N.D. Ill. 1930) ; United States V. We'mer, 47 F. 2d 351 (D.C.N.D. 
Okla. 1931).) 


13. Probation: Fine commitment.-Where defendant is sentenced 
to a fine and imprisonment and is placed on probation, the U.S. 
Attorney should make every effort to have the payment of the fine 
within a limited period "in one or several sums," made a condition 
of the probation. (18 U.S.C. 3651.) 


14. Pauper's oath.-If a prisoner, held for nonpayment of a 
fine, or fine and costs, is discharged from custody, under 18 U.S.C. 
3569, his debt to the Government is not discharged. The only 
effect of such discharge is to release the prisoner from further 
confinement and not to satisfy, set aside, or vacate the claim of 
the Government against the defendant, or to prevent its enforce· 
ment by execution. (See Allen V. Clark, 126 Fed. 738 (4th Cir. 
1903) ; Grier V. Kennan, 64 F. 2d 605 (8th Cir. 1933).) 


15. Sureties.-Rule 46(e) provides that every surety, except a 
corporate surety, shall justify by affidavit and may be required to 
describe the property by which he proposes to justify and the 
encumbrances thereon, together with the number and amount of 
other bonds and other undertakings for bail entered into by him 
and remaining undischarged and all of his other liabilities. The 
Rule also provides that no bond shall be approved unless the surety 
thereon appears to be qualified. 


Subsection (d) of the same Rule provides that one or more sure
ties may be required, cash or bonds or notes of the United States 
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may be accepted and in proper cases no security need be required. 
Where sureties are required, careful examination should be made 
into their qualifications with a view to reducing to the lowest pos~ 
sible limit the number of uncollectible judgments on forfeited 
appearance bonds. 


Officers taking bonds should be required as far as possible to 
ascertain definitely at such time whether the proffered surety is 
or is not able to pay the penalty of the bond. Except where an 
obligor consents to waive the protection afforded by State home~ 
stead exemption laws, the officer taking the bond should satisfy 
himself that the property described in the affidavit of justification 
is sufficient aside from exemptions. 


Appearance Bond Form No. Cr. 17, with affidavit annexed, 
which provides for an explicit statement of the surety's property 
and obligations, and for detailed statements of other bonds on 
which the proffered surety is at that time responsible, may be 
obtained from the clerk of the court or the Administrative Office 
of the U.S. Courts. 


All returns of nulla bona executions, or other indications of 
inability to pay bonds, should be immediately investigated to 
ascertain what officer or other person is responsible for that result. 


U.S. Attorneys should vigorously prosecute, under the criminal 
laws for perjury or false swearing, those sureties who have sworn 
falsely as to their property when signing bonds. 


16. Forfeitures.-Prompt action is urged in taking forfeitures, 
both surety bonds and personal recognizances, at the session in 
which the defendant fails to appear and in making motions at 
the same session for judgments of default and execution under 
Rule 46 (f) (3). If it is found that a forfeiture or judgment should 
not have been taken, the court has ample authority under subsec
tions (f) (2) and (f) (4) of Rule 46 to set aside the forfeiture or 
remit the judgment in whole or in part. 


U.S. Attorneys should object to the setting aside of forfeitures 
and the remission of judgments of default, unless the costs are 
paid and the Government reimbursed for any expenses incurred. 
Included in these expenses, among others, are witness fees and 
travel expenses of U.S. Marshals and/or agents of referring 
agency; expenses incurred by referring agency for fugitive search, 
etc. 


17. Default on bond.-Under Rule 46 (f) (3), there is no necessity 
for instituting a separate action to recover on a forfeited appear-
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ance bond as the liability of principals and sureties may be en
forced on motion. 


18. Liens.-In case a release of the lien resulting from a fine 
or judgment is desired, it should be shown that the lien is unen
forceable or that the amount tendered for the release is the equiva
lent of that which the Government should expect to recover by 
the enforcement of the lien. 


YOUTH CORRECTIONS ACT 


The purpose of the act is to provide a more flexible method of 
sentencing convicted youth offenders in order to secure corrective 
treatment and release under supervision. The court may invoke 
the alternative sentencing provisions of the Federal Youth Cor
rections Act (18 U.S.C. 5005-5026) if


(1) The defendant has been convicted of a criminal offense, 
whether a felony or misdemeanor or petty offense, under reg
ular adult procedure, and 


(2) At the time of conviction the defendant was under 22 
years of age, or 


(3) At the time of conviction he has attained his 22d birth
day but has not attained his 26th birthday, and the court 
finds, after consideration of the defendant's previous record 
of delinquency or crime, his social background, capabilities, 
health, and other factors, that there is reasonable ground to 
believe that he will benefit from treatment under the Act. 
Section 4, Public Law 85-752, approved August 25, 1958, and 
designated 18 U.S.C. 4209. 


If the above requirements are met and the court in its discre
tion decides to proceed under the provisions of the Youth Correc
tions Act, the court is vested with authority as follows: 


Probation 


If the court is of the opinion that the youth offender does not 
need commitment, it may suspend the imposition or execution of 
sentence and place the youth offender on probation (18 U.S.C. 
5010 (a». However, it should be noted that such suspension of 
sentence and placement on probation is forbidden after conviction 
for certain violations of the Narcotics Control Act of 1956. See 
26 U.S.C. 7237 (d) as amended by that Act. 
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Indeterminate Sentence Not Exceeding 6 Years 


The court may commit the youth offender to the custody of the 
Attorney General for treatment and supervision until discharged 
by the Youth Correction Division of the Board of Parole, 18 U.S.C. 
5010 (b). A youth offender may be given an indeterminate sentence 
under section 5010 (b) irrespective of the maximum term of im
prisonment otherwse provided by law for the offense of which 
he has been convicted. However, where the youth offender enters 
a plea of guilty to a crime for which the maximum penalty is less 
than the maximum under the indeterminate sentencing of the 
Youth Act, it is essential that he understand, at the time of his 
plea, the alternative sentencing provisions of the Youth Act. When 
he appears for sentencing, if there appears doubt that he was 
aware of such provisions at the time of his plea, he should be 
permitted to withdraw his plea, if he so elects. 


Indeterminate Sentence Exceeding 6 Years 


If the aggregate punishment otherwise provided by law for the 
offense or offenses of which the youth offender has been convicted 
exceeds 6 years, and if the court finds that the youth offender may 
not be able to derive maximum benefit from treatment by the 
Youth Correction Division of the Board of Parole prior to the 
expiration of 6 years from the date of conviction, the court may, 
in lieu of the penalty of imprisonment otherwise provided by law, 
sentence the youth offender to the custody of the Attorney Gen
eral for treatment and supervision of any further period that may 
be authorized by law for the offense or offenses of which he stands 
convicted or until discharged by the Youth Correction Division, 
18 U.S.C. 5010 (c). Such a sentence extends the permissible period 
of treatment and supervision for such additional time in excess 
of 6 years as the sentencing court has fixed. 


Commitment for Observation and Study 


If the court desires additional information as to whether a youth 
offender will derive benefit from treatment under subsections (b) 
or (c) of Section 5010, it may order his commitment to the cus
tody of the Attorney General for observation and study at an 
appropriate classification center or agency, 18 U .S.C. 5010 (e) . 
The law provides that within 60 days from the date of such order, 
or within such additional period as the court may grant, the Youth 
Correction Division must report its findings to the court. 
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Commitment Without Regard to the Act 


If the court finds that the youth offender will not benefit from 
treatment under subsections (b) or (c) of Section 5010, the court 
may then sentence him under any other applicable penalty pro
vision of law, 18 U.S.C. 5010 (d). 


Juvenile Delinquents Not Committable as Youth Offenders 


A juvenile who has been processed under the Juvenile Delin
quency Act and found by the court to be a juvenile delinquent, 
but not convicted under regular criminal procedure, may not be 
committed under the provisions of the Youth Corrections Act. 
See revisers notes under 18 U.S.C. 5033; also 18 U.S.C. 5006, 
particularly (e) and (h) ; and 5023 (b). 


Release of Committed Youth Offenders 


A committed youth offender may be released conditionally under 
supervision by the Youth Division at any time, 18 U.S.C. 5017 (a). 
The offender may be discharged unconditionally upon expiration 
of 1 year from the date of conditional release. Section 5017 (b) . 
Youth offenders committed under Section 5010(b) or 5010(c) 
must be released conditionally under supervision not later than 
2 years before expiration of their respective maximum terms. The 
maximum term under Section 5010 (b) is set by the statute at 6 
years; under Section 5010 (c) the court fixes the maximum term. 
Sections 5017 (c), and (d). 


JUVENILE DELINQUENCY 


The procedure established by the Federal Juvenile Delinquency 
Act, 18 U.S.C. 5031-5037, shall be applied in the case of every 
person who violates a law of the United States


(1) Who has not attained his 18th birthday at the time 
of the offense; 


(2) Who consents to juvenile procedure in writing; and, 
(3) Whose violation of law is not punishable by death or 


life imprisonment. 


If the three listed conditions are present, no prosecutive action 
can be taken against the violator except pursuant to the Juvenile 
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Delinquency Act unless the Attorney General specifically directs 
otherwise. Once proceedings have been commenced the violator 
may, however, be diverted to local authorities under the provisions 
of 18 U.S.C. 5001. (See Diversion to State Authorities, infra.) 


When the U.S. Attorney believes that the circumstances in the 
case of any law violator who had not reached his 18th birthday 
at the time of the violation merits regular criminal procedure, 
he may request authorization of the DepaJ:tment to so proceed. 
Such authorization is required by statute, 18 U.S.C. 5032. In mak
ing the request the U.S. Attorney should submit a statement of 
the facts, with reasons in suppodt of his request, and await Depart
mental approval. The statement of facts should include the date 
of birth of the juvenile; previous history of delinquency; and 
previous history of court proceedings involving the subject-with 
positive indication of whether such proceedings were prosecutions 
under criminal law or under juvenile law. The statement of facts 
and reasons should also in ordinary cases recite the efforts made 
to effect diversion to State authority under 18 U.S.C. 5001. (See 
this title.) 


Form of Consent 


The requirement that the consent which is a prerequisite to pro
ceeding under 18 U.S.C. 5032-5033 be in writing is construed as 
referring to the juvenile's signature appended to a written consent 
after the court has explained to him his rights and the conse
quences of his consent. A printed form of consent, Form USA-24, 
is available upon requisition made to the Department. A majority 
of judicial districts are using this Form and its wider use is advo
cated as an acceptable aid. 


Juvenile Procedure; Due Process Requirements 


A proceeding against a juvenile under the Federal Juvenile De
linquency Act is not a prosecution for a crime; and it results in 
an adjudication of status, not a conviction of an offense. Never
theless, because of the potential consequences to a juvenile under 
a delinquency statute, the Supreme Court has held that due process 
standards of criminal procedure are applicable to juvenile pro
ceedings. See In re Gault, et al., 387 U.S. 1 (1967). In this regard 
the statute's own standards should be carefully followed, e.g., the 
juvenile must forthwith be taken before a committing magistrate, 
18 U.S.C. 5032. See United States v. Glorer. 372 F. 2d 43 (2d Cir. 
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1967). In addition, under Gault the juvenile must be afforded 
rights to notice, counsel, and confrontation, as well as the privilege 
against self-incrimination. 


In cases where counsel has not been retained or appointed by 
the court or where the juvenile has indicated his desire to waive 
counsel, the need for representation by counsel should he urged 
upon the juvenile and the court. 


Form of Information 


The information filed against the juvenile requires no set form. 
However, the language should leave no doubt that it alleges an 
act of juvenile delinquency instead of a violation of substantive 
law. This conforms with the reviser's notes under 18 U.S.C. 5033, 
that the proceeding shall result in the adjudication of a status 
rather than conviction of a crime. 


Judgment 


Under the provisions of 18 U.S.C. 5034 the court, after a finding 
of juvenile delinquency, may place the juvenile on probation or 
commit him to the custody of the Attorney General for a period 
not exceeding minority. In no case may the commitment exceed 
the maximum term permitted by the statute which was violated. 
The court is without power to impose a fine. 


A juvenile who has been processed under the Juvenile Delin
quency Act and found by the court to be a juvenile delinquent, 
but not convicted under regular criminal procedure, may not, as 
noted above in the discussion of the Youth Corrections Act, be 
committed under the provisions of the Youth Corrections Act. See 
reviser's notes under 18 U.S.C. 5033; also 18 U.S.C. 5006. uartic
ularly (e) and (h); al'l.d 5023(b). 


Deferred Prosecution of Juveniles 


This procedure, also known as the Brooklyn Plan, has been used 
with the approval of the Department since 1946. It provides a 
procedural method whereby, in carefully selected cases, the U.S. 
Attorney may defer for a definite period any legal process against 
a juvenile violator under 18. Use of the deferred prosecution 
method is restricted to violators who otherwise would be proc4 


essed as juvenile delinquents. 
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In general, the prerequisites for using the deferred prosecution 
plan are that the violation of law committed by the juvenile is not 
serious, that previous behavior and background are good, and that 
the prospect for reclamation is favorable. Before making a deci
sion the U.S. Attorney should request the probation officer to make 
an investigation and submit a report. If the U.S. Attorney there
upon concludes that deferred prosecution is warranted, he sum
mons the juvenile and his parents or guardian to meet in his office 
together with the probation officer and the interested law enforce
ment officer. He then explains the plan, which involves placing 
the juvenile on unofficial probation for a definite number of months 
with the written consent of a parent or guardian. The conditions 
to be observed during the period are similar to those which an 
adult must observe when granted probation after conviction. De
partment Form No. USA-15 is to be used for deferred prosecution 
cases. 


Overly long periods of probation are not favorable for super
vision of juveniles selected for deferred prosecution. As a general 
rule 18 months is considered an ample maximum time and longer 
periods should not be set except in very unusual circumstances. 
When a juvenile successfully concludes a period of unofficial pro
bation, the case is closed and the juvenile is left without the stigma 
of a court record. Conversely, upon misconduct during the period 
of supervision a proceeding under the Juvenile Delinquency Act, 
based on the original violation, may be begun. 


Diversion to State Authorities 


Under the provisions of 18 U.S.C. 5001 any person under 21 
years of age who is charged with a violation of Federal law or 
with juvenile delinquency, and has thereby also violated State 
law or is a delinquent under State law, may be transferred to the 
appropriate State authorities by the U.S. Attorney if they are will
ing to assume jurisdiction and deal with such person under State 
law. 


The transfer power authorized by Section 5001, applicable to 
all violators under 21, is of special importance and advantage in 
relation to those under 18 who are subject to processing as juve
nile delinquents. Consistent with due regard for the maintenance 
of Federal law, primary consideration should be given to surrender 
of juveniles to the authorities of the State in their home communi
ties for appropriate treatment under State law. This authority 
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to divert when deemed advisable is vested in the discretion of the 
U.S. Attorney under 18 U.S.C. 5001. While each such case calls 
for a sound decision concerning diversion in the light of all the 
facts, diversion should not be precluded merely because the juve
nile is an escapee from a State juvenile facility, or has previously 
served a period in such facility, or is currently on probation granted 
by a State juvenile court. 


Diversion to State authorities, with their consent, is of partic
ular importance as to violators of tender years. Federal facilities 
do not include accommodations or programs for juveniles just 
entering the teen age or below teen age. Juveniles in that class 
who violate Federal law must be regarded as the responsibility 
of the State and local authorities. 


It is of utmost importance in effecting diversion to State au
thority that U.S. Attorneys advise the investigating agency of the 
urgency of determining accurately the age of the accused before 
Federal jurisdiction is assumed, and, if a juvenile, whether he is 
either on probation to State authority or a runaway from State 
custody. If the accused person was a juvenile at the time of the 
commission of the offense but had not previously come under 
State jurisdiction, it is equally urgent that the U.S. Attorney 
should provide for early inquiries of State and local authorities 
as to whether they will accept jurisdiction of their juvenile. Care
ful determination of these essential facts before Federal jurisdic
tion is assumed will eliminate unnecessary expenditure of time 
in later effecting appropriate return of the juvenile in State 
custody. 


In recent months it has also been noted that delays of consider
able duration have occurred in some districts between the date 
of decision to divert to State authority and actual return of the 
subject juvenile to State custody. Some delays are harmful both 
(1) to the juvenile, through his being held unnecessarily in local 
jails, sometimes without juvenile facilities, and (2) to our prose· 
cutive policy for diversion of such juveniles, in that delay in turn
ing the juvenile over to State custody can cause a failure to accom· 
plish diversion. 


U.S. Attorneys, when notifying the U.S. Marshal's office of the 
diversion should also personally see to it that U.S. Marshals are 
made aware that it is imperative for juveniles to be moved at the 
earliest possible time, even if special trips are necessary. 
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MENTALLY INCOMPETENT DEFENDANTS 


Sections 4244-4248, Title 18, U.S.C., prescribe the procedure 
required when the mental competency of a defendant comes under 
suspicion either before trial or shortly after commitment under 
sentence, and also when mental incompetency is present upon 
expiration of sentence. 


Examination-Hearing-Commitment 


Section 4244 requires the U.S. Attorney to file a motion for judi
cial determination of the mental competency of a person in custody 
charged with violation of Federal law if he has reasonable cause 
to believe that the mental condition of the defendant renders him 
unable to understand the charges against him or properly assist 
in his defense. Such motion may also be filed on behalf of the 
accused or by the court on its own motion. 


Thereupon the court must order an examination of the accused 
as to his mental condition by at least one qualified psychiatrist 
\vho must make a report thereon to the court. It is urged that 
such examinations be made by private psychiatrists or on an 
outpatient basis at a hospital or clinic. It is the responsibility of 
the U.S. Attorney to determine the availability of board-certified 
psychiatrists and to maintain a panel from which selections may 
be made. If it should be found necessary, the court may order the 
accused committed to a private hospital for examination, but such 
commitments should be avoided where possible. Only in excep
tional circumstances should defendants be committed to Federal 
custody for such examinations. Such circumstances would be the 
absence of other facilities or in cases where there is need for 
longer term commitment for examination under more secure con
ditions. 


Whenever the accused is referred for examination, it is impera
tive that the U.S. Attorney forward to the examining doctor a 
summary letter setting forth a full exposition concerning the 
alleged crime together with all background information on the 
accused, including his history of criminal convictions and any 
prior history of mental illness. When the examination is to be 
made locally, the order for examination should also direct that 
the examiner render an opinion as to the accused's mental respon
sibility at the time of the alleged offense, if the U.S. Attorney 
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believes that, in addition to a determination of competency, an 
examination as to mental responsibility at the time of the offense 
will effect a savings in trial time or would be otherwise beneficial 
in the trial or other disposition of the case. The opinion on the 
accused's mental responsibility at the time of the offense, within 
the framework of the mental responsibility tests applicable in 
the trial district, is to be obtained in cases of local examinations 
in view of the fact that the local doctors will be available for 
testimony on this issue. However, in the exceptional cases where 
defendants are committed to the custody of the Attorney General 
for examination at the Medical Center for Federal Prisoners, 
Springfield, Mo., the order for examination should not direct that 
an opinion be given as to the accused's mental responsibility at the 
time of the offense, in view of the fact that the possible need for 
testimony on this issue in distant jurisdictions would place too 
heavy a burden on the limited medical staff available at Springfield. 


With regard to the original mental examination it is of the 
utmost importance that the services of local, or the nearest avail
able, qualified psychiatrists be utilized as far as possible. If satis
factory examination cannot be secured in the area the Bureau 
of Prisons will offer suggestions upon request. When commitment 
is ordered for the conduct of the examination the use of the near
est hospital or other facility acceptable to the court is recom
mended. Commitment to the Medical Center for Federal Prisoners, 
Springfield, Mo., should not be ordered for the initial examination 
and report under Section 4244 because the accommodations of that 
institution are constantly overtaxed by defendants committed as 
mentally incompetent under authority of 18 U.S.C. 4246. 


Where the report finds that the accused is presently mentally 
incompetent, the statute requires that the court hold a hearing 
upon due notice, and make a finding on the evidence. If the court 
finds that the accused is in fact mentally incompetent it may order 
him committed, pursuant to 18 U.S.C. 4246, to the custody of the 
Attorney General until he is mentally competent to stand trial 
or until the criminal charges are disposed of according to law. 
Persons so committed to the custody of the Attorney General are 
generally held at the Medical Center for Federal Prisoners, Spring
field, Mo. 


Commitments to Federal custody based on such findings of in
competency for trial can result in incarceration for many months 
or even years. The precommitment hearing mentioned in 18 U.S.C. 
4244 is not described in the statute. In some cases the hearing 
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has been held on the basis of the medical reports without the pres
ence of the reporting psychiatrist. This has resulted in habeas 
corpus suits challenging commitment to custody under 18 U.S.C. 
4246 on the basis that the precommitment hearing was lacking 
in due process because held on the basis of reports without live 
testimony by the psychiatrist. Waivers of the presence of the 
reporting psychiatrists have been held by the District Court for 
the Western District of Missouri to be ineffective since the accused 
is considered mentally incompetent, nor can waivers by the ac
cused's counsel be considered appropriate. Consequently the habeas 
corpus courts have frequently found the hearing to have been 
invalid and have ordered the return of the accused to the com
mitting court for a new hearing. 


In order to insure a proper precommitment hearing under 18 
U.S.C. 4244, U.S. Attorneys should as a general rule subpoena the 
reporting psychiatrist to testify in person. In this manner the 
defense attorneys and the U.S. Attorney will be enabled properly 
to probe the basis of the conclusion of lack of mental capacity for 
trial, within the definition established in decisions under the men
tal competency statutes. The need for personal appearance of the 
reporting psychiatrist points up the necessity that whenever pos
sible local examinations or local commitments for examination 
be made in order to obviate extensive travel by the Springfield 
staff. 


When commitment follows a finding of mental incompetency 
the U.S. Attorney should make certain that the commitment order 
includes a brief statement of the charges pending against the sub
ject. The order should be accompanied by copies of any official 
reports relating to the charges and the background of the accused, 
and a copy of the psychiatric report upon which the finding of 
incompetency is based. The furnishing of such material enables 
institutional authorities to chart appropriate treatment whereas, 
without it, they must depend upon information furnished by the 
subject which may be inaccurate. 


Competency Recovered-Trial 


Upon receipt of notice from the authorities of the Medical Center 
for Federal Prisoners, Springfield, Mo., that a defendant has re
covered mentally to the point of being able to stand trial, i.e., he 
understands the charges pending against him and is able to assist 
in his defense, the U.S. Attorney should promptly cause issuance 


June 1, 1970 


U. S
. A


TTORNEYS M
ANUAL 1


97
0







53 


TITLE 2 : CRIMINAL DIVISION 


of a writ of habeas corpus ad prosequendum out of his court to be 
executed by the U.S. Marshal for his district by taking the defend
ant into custody at the named institution. No funds are available 
to the institutional authorities for the return of a defendant to 
the district from which he was committed. 


When such defendant has been returned to the trial district, 
he should be put on trial at the earliest possible date. Trial cannot 
proceed without an antecedent judicial finding, with or without 
hearing, that the accused has recovered mental competency. If 
the court, upon all the evidence in hand, is unconvinced as to 
mental recovery it may order the subject returned for further 
treatment under the original commitment. 


In all cases where the defendant is returned to the trial district 
with maintenance of his competency contingent upon his contin
ued usage of psychotropic drugs, the U.S. Attorney should request 
a full hearing on the question of the defendant's competency. An 
additional independent psychiatric examination should be requested 
where it appears that it may be of assistance at the hearing. 


If sound reasons exist why a case should not proceed to trial 
after mental recovery, the U.S. Attorney should submit a fairly 
comprehensive statement to the Department with request for 
authority to dismiss the charges. 


Mental Incompetency Undisclosed at Trial 


When a board of examiners referred to in 18 U.S.C. 4241 has 
examined a sentenced prisoner and has found probable cause to 
believe that he was mentally incompetent at the time of trial, pro
vided such issue was not raised and determined during trial, the 
Director, Bureau of Prisons, is required to certify the finding of 
the board, and such certificate with copy of the finding must be 
transmitt~d to the clerk of the sentencing court. For the issue 
to be barred as having been raised and determined during trial, 
the trial judge must have held a hearing on the issue, followed 
by a finding of mental competency. Stone V. United States, 358 
F. 2d 503 (9th Cir. 1966). On receipt of the certificate from the 
Director, the court must hold a hearing. If it concludes that mental 
incompetency existed at the time of trial it must vacate the judg
ment of conviction and grant a new trial. 


The issue of mental incompetency at the time of trial, absent 
its determination during trial, is not available to a sentenced de
fendant to compel submission of a certification of incompetency 
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at the time of trial to the District Court. Such certification may 
be initiated only by the Director, Bureau of Prisons, upon the 
finding of the board of examiners. See Nunley v. Chandler, 308 
F. 2d 223 (10th Cir. 1962) ; Burrow v. United States, 301 F. 2d 
442 (8th Cir. 1962) ; United States V. Thomas, 291 F. 2d 478 (6th 
Cir. 1961) ; Hoskins v. United States, 251 F. 2d 51 (6th Cir. 1957). 


Duration of Custody 


The second sentence of 18 U.S.C. 4246 authorizes the trial court, 
if after hearing under Sections 4244 or 4245 it finds that the con
ditions enumerated in Section 4247 exist, to commit the prisoner 
to the custody of the Attorney General. Such commitment shall 
continue in accordance with Section 4248 until he either recovers 
competency, or until suitable arrangements have been made for 
custody by State authorities, or he no longer constitutes a danger 
to the officers, property, or interests of the United States. 


In Greenwood v. United States, 350 U.S. 366 (1956), such a 
commitment was contested on constitutional grounds. The psychi
atric finding was that early restoration to competency was unlikely 
but that he was not considered dangerous except that he might 
return to the same criminal activities if released. The district court, 
on the basis of this evidence, committed the defendant pursuant 
to Section 4247. The Supreme Court held that the commitment was 
valid because he was in lawful custody under criminal charges 
and because the power to hold him under those charges had not 
been exhausted. The Court also pointed out that the legislative 
history of 18 U.S.C. 4244-4248 clearly indicated that those statutes 
were designed to deal with mental disability which was more than 
temporary. That finding annulled the holding in Wells V. AttorneJj 
Geneml, 201 F. 2d 566 (lOth Cir. 1953), that in a mental com
petency hearing the trial court must make a finding whether the 
mental disability is temporary or permanent; that commitment 
under Section 4246 is only authorized if the mental condition is 
temporary, and that if the condition is permanent the defendant 
must be discharged unless State authorities will assume custody. 


Under 18 U.S.C. 4248 the Attorney General is authorized to 
transfer a person committed under either Section 4246 or 4247 to 
proper State authorities at any time. When the evidence adduced 
at a hearing under Section 4244 indicates mental illness acute in 
nature or of long standing, and defendant's offense was not of a 
serious character, the U.S. Attorney should give consideration, 
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with the consent of the court, to transfer of the defendant to proper 
State authorities. To that end the assistance of the probation officer 
and the Bureau of Prisons should be invited. 


PAROLE 


Every prisoner, with exceptions outlined below, who is in cus
tody under a Federal sentence of more than 180 days becomes 
eligible for parole consideration upon serving one-third of the 
term or terms imposed if he has observed the rules of the insti
tution in which he is being held. 18 U.S.C. 4202. When plural sen
tences are ordered to run consecutively the aggregate term is the 
basis for computing parole eligibility. Consecutive sentences are 
aggregated without regard to their length and no distinction is 
made as to a term of imprisonment imposed under a felony con
viction and another imposed under a misdemeanor conviction. 
The law also provides that a prisoner serving a life sentence or 
a term exceeding 45 years shall be eligible for parole consideration 
after serving 15 years. 18 U.S.C. 4202. 


Exceptions 


Committed juvenile delinquents and commited youth offenders 
may be released on parole supervision at any time after commit
ment. See 18 U.S.C. 5037 and 18 U.S.C. 5017(a), respectively. 
Persons convicted of certain offenses enumerated in the Narcotic 
Control Act of 1956 are ineligible for parole at any time. See 26 
U.S.C. 7237 as amended by 7237(d). 


Legislation approved August 25, 1958, vests the court with 
certain discretionary powers as to parole eligibility. It provides 
that upon entering a judgment of conviction, if the court pro
nounces a sentence of more than 1 year, it may designate in the 
sentence a minimum term at which time the prisoner shall become 
eligible for parole consideration. Such minimum term may be less 
than, but shall not be more than, one-third of the maximum sen
tence imposed. It provides further that the court may fix the max
imum term of imprisonment and specify in the sentence that the 
prisoner may become eligible for parole consideration at such time 
as the Board of Parole may determine. Section 3, Public Law 85
752, designated 18 U.S.C. 4208 (a). 
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Reports to Board of Parole 


In certain cases the U.S. Attorney or the trial judge may wish 
to make recommendations to the Board of Parole with regard to 
future parole of a convicted prisoner. In these cases revised form 
792, "Report on Convicted Prisoner by U.S. Attorney" should be 
used. The form provides a uniform method by which the U.S. 
Attorney may forward information regarding the offense for which 
the prisoner was convicted and his prior criminal background and 
may make recommendations regarding future parole, and the trial 
judge may comment with regard to the sentence imposed and 
future parole of the prisoner. 


The U.S. Attorney should forward this form to the warden or 
superintendent of the institution to which the prisoner is com
mitted. 


In order to insure that all pertinent information is made avail
able to the Pardon Attorney and the Board of Parole when U.S. 
Attorneys contact these offices in connection with individuals who 
are subject to their jurisdictions, it is requested that such contacts 
be by letter over the signature of the U.S. Attorney, with a copy 
of the letter forwarded to the Criminal Division. This procedure 
,vill enable the Criminal Division to check its files and personnel 
for other pertinent information which should be considered by 
the Pardon Attorney or the Board of Parole. 


Period of Supervision 


A prisoner released on parole remains under supervision to the 
expiration of the maximum term of sentence. 18 U.S.C. 4203. 
When a prisoner whose sentence includes a committed fine is re
leased on parole, and the fine remains unsatisfied upon expiration 
of the maximum term of sentence, the period of supervision is 
extended for such additional time as he may take to pay his fine 
or secure his discharge by law. United States v. Gottfried, 197 
F. 2d 239 (2d Cir. 1952). 


The Attorney General has delegated to the Board of Parole the 
power vested in him by 18 U.S.C. 3569 to discharge such parolee 
from supervision if it is found, after denial by the U.S. Commis
sioner of the parolee's application for discharge as a pauper, that 
the property possessed by the parolee, or part thereof, is reason
ably necessary for his support or that of his family. 


A prisoner who is denied parole serves his term less good-time 
deductions, and is then released under parole supervision for the 
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remainder of his maximum term less 180 days. 18 U.S.C. 4164. This 
form of release is called mandatory release. 


Violator Warrants 


In the case of a prisoner released on parole, a warrant charging 
violation of the conditions of parole may be issued by the Board 
of Parole at any time prior to expirati.on of the maximum term of 
sentence. 18 U.S.C. 4205. In the case of a prisoner under supervision 
on mandatory release, a warrant may be issued at any time prior 
to expiration of the maximum term of sentence less 180 days. 
Birch v. Anderson, 358 F. 2d 520 (D.C. Cir. 1965). 


If the misconduct constituting the violation of parole involves 
the commission of crime and results in imposition of another sen
tence, either State or Federal, execution of the warrant for viola
tion of parole will be withheld until the prisoner is eligible for 
l'elease under the later sentence unless earlier execution of the 
warrant is ordered by the Board. 


A Federal court has no power to direct that a sentence shall run 
concurrently with time owing as a parole violator under a previous 
sentence and the Board of Parole is not required to order execution 
of its warrant before eligibility for release under the new sentence. 
See Zerbst v. Kidwell, 304 U.S, 359 (1938); Tippit v. Squier, 145 
F. 2d 211 (9th Cir. 1944). 


When a court directs concurrent service in such case, its at 
tention should be called to the fact that its desire may be ac
complished SUbstantially by imposing a sentence equal to the dif
ference between the term it would impose if the subject owed no 
time as a violator, and the time owing as a violator. 


PROBATION 


Authority To Grant Probation 


Upon entering a judgment of conviction of any offense other 
than offenses punishable by death or life imprisonment, and other 
than certain violations of the Narcotic Control Act of 1956, the 
court may, in its discretion, suspend either the imposition or 
execution of sentence and place the defendant on probation for a 
period not exceeding 5 years. 18 U.S.C. 3651. Probation may be 
granted where the offense is punishable only by a fine (United 
States v. Berger, 145 F. 2d 888 (2nd Cir. 1944», or by both fine 
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and imprisonment. When the offense is punishable by both fine 
imprisonment, the court may impose a fine and place the defend
ant on probation as to imprisonment. In such case, payment of the 
fine may be made one of the conditions of probation. 


The fact that a statute prescribes a minimum penalty, as is 
the case in certain of the internal revenue statutes relating to 
liquor violations, is not a bar to suspension of imposition or execu
tion of sentence and the grant of probation. Where the defendant 
is a corporation, the court may suspend imposition or execution 
of sentence and place the corporation on probation. 


Upon conviction under a one-count indictment for an offense 
not punishable by death or life imprisonment, but punishable by 
imprisonment for mOl'e than 6 months, the court may impose a 
sentence in excess of 6 months; may direct that 6 months or less 
of such sentence be served in a jailor a treatment institution; 
suspend execution of the remainder of the sentence and place 
the defendant on probation for such period and upon such con
ditions as the court deems best. 18 U.S.C. 3651, as amended August 
23, 1958. The Senate Report, No. 2135, August 4, 1958, makes it 
clear that this legislation applies only in those cases where the 
court had authority to grant probation prior to its enactment. 


Limitation 


The coud may not order restitution, as a condition of probation, 
in excess of the actual damage or loss to the victim of the offense 
for which conviction is had or to which a plea of guilty is entered. 
Karrell v. United States, 181 F. 2d 981 (C.A. 9, 1950), cert. den. 
340 U.S. 891 (1950). Consequently an order of restitution cannot 
include sums representing alleged losses caused by offenses which 
were not charged in the indictment, or which were charged in 
counts which have been dismissed, or on which the defendant 
has been acquitted. 


Advantage of Suspending Imposition 


If sentence is imposed, its execution suspended, and the defend
ant placed on probation, the court is without power to increase 
the sentence if probation is subsequently revoked. On the other 
hand, if the court suspends imposition of sentence and places 
the defendant on probation, it has authority, upon revoking proba
tion, to impose any sentence which it could have imposed original-
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ly. 18 U.S.C. 3653. Thus, there is ordinarily a distinct advantage 
in suspending imposition rather than execution of sentence when 
probation is contemplated. Furthermore, suspension of imposition 
of sentence may prove to be an incentive to good conduct because 
of the uncertainty of the extent of punishment which violation 
of the conditions of probation may incur. 


Time of Grant 


The power to suspend execution of sentence and place a defend
ant on probation is terminated immediately upon imprisonment 
under such sentence, and is terminated as to all of the sentences 
composing a single cumulative sentence immediately upon im
prisonment for any part of the cumulative sentence. AtJronti v. 
United States, 350 U.S. 79 (1955). 


Effective Date of Probation 


Absent a specific direction to the contrary, the probationary 
period will commence to run at the time the court grants proba
tion. This is true though the defendant is sentenced to imprison
ment on another count of the same indictment or is at the time 
of the probation order already serving a State or Federal sentence 
of imprisonment. In such case the period of probation will run 
concurrently with the prison sentence. Engle v. United States, 332 
F. 2d 89 (6th Cir. 1964) ; Sanfot'd V. King, 136 F. 2d 106 (5th 
Cir. 1943). However, the court has power by specific direction to 
make the probation period take effect upon termination of the 
prison term. Frad V. Kelly, 302 U.S. 312 (1937) ; Cosman V. United 
States, 302 U.S. 617 (1938); Gaddis V. United States, 280 F. 2d 
334 (6th Cir. 1960). 


Revocation 


If within the period of probation the defendant violates any 
of the conditions which have been imposed by the court, the order 
granting probation may be revoked and sentence imposed, or if 
sentence has been previously imposed, such sentence or any lesser 
sentence may be ordered executed. An order of revocation may 
be entered only after hearing upon the alleged violation of proba
tion. Escoe V. Zet'bst, 295 U.S. 490 (1935). 


Any warrant for the arrest of the probationer for violation of 
probation must be issued no later than 5 years from the effective 
date of the grant of probation. 18 U.S.C. 3653. Compare Jutras V. 
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United States, 340 F. 2d 305 (1st. Cir. 1965) ; Demarais v. FaiYTell, 
87 F. 2d 957 (8th Cir. 1937), cert. den., 302 U.S. 683; United 
States v. Gernie, 228 F. Supp, 329 (S.D.N.Y. 1964). 


PRODUCTION OF PRISONERS FOR PROSECUTION 
OR TESTIMONY 


Prosecution of Prisoner in Federal Court 


U.S. Attorneys should not defer prosecution of defendants under 
pending indictments merely uecause such defendants are currently 
serving sentences. A defendant in custody under sentence has 
the same constitutional right to a speedy trial as do other defend
ants and unnecessary postponment of trial may result in serious 
disadvantage to both the Government and the accused. As to the 
Government, the chances of conviction may be lessened by deterio
ration of the evidence. As to the prisoner, a detainer filed against 
him subjects him to certain institutional restrictions which remain 
in force until disposition of the outstanding charges. Furthermore, 
if prosecution is delayed until a defendant becomes eligible for 
discharge, and a new sentence is then imposed, he loses the benefit 
of aggregated good time under 18 U.S.C. 4161 which he could 
earn if he had been tried and convicted while in prison under the 
first sentence. 


When a prisoner serving sentence in one district has an indict
ment or information pending against him in another district, and 
he requests the transfer thereof to the district where he is in 
custody under Rule 20, Federal Rules of Criminal Procedure, U.S. 
Attorneys are urged to cooperate in consummating the transfer 
unless sound practical reasons require a contrary conclusion. The 
procedure in such a matter it outlined in this Title. 


When a detainer has been filed against a prisoner and the charges 
on which it rest are dismissed or otherwise disposed of during 
service of sentence, the U.S. Attorney should immediately notify, 
and request acknowledgment from, the U.S. Marshal who holds, 
or who filed, the warrant so that the detainer may be lifted. 


Procedure for Producing Federal Prisoner in Federal Court 


When a defendant under indictment is serving a sentence in a 
Federal penal institution, a writ of habeas corpus ad· prosequendum 
should be obtained for his production at the trial, whether such 
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trial will be had in the district where the defendant is incarcerated 
or in another district. Such writ must be addressed to the warden 
or superintendent who has actual custody of the prisoner, to the 
U.S. Marshal of the district where the prisoner is in custody, and 
to the U.S. Marshal of the district where trial will be had if in a 
district other than the district of custody. When a Federal prisoner 
is wanted as a witness in Federal court in a criminal case his 
appearance may be secured by writ of habeas corpus ad testifi. 
candum addressed to the same officers as in a writ of habeas 
corpus ad prosequendum. 


The heads of all Federal penal institutions have instructions, 
upon presentation in person of a writ of habeas corpus ad prose· 
quendum or ad testificandum issued by a Federal court in proper 
form, to surrender the wanted prisoner into the custody of the 
Marshal who thereupon becomes responsible for the custody of 
the prisoner. Upon conclusion of the trial or testimony the prisoner 
shall be returned promptly to the institution from which he was 
brought unless the Marshal who has him in custody receives 
contrary directions from the Director, Bureau of Prisons. 


A writ of habeas corpus ad testificandum must not be used 
to produce a Federal prisoner for examination by U.S. Attorneys 
or investigative agencies. 


Procedure for Producing State Prisoner in Federal Court 


If Federal charges are pending against a prisoner serving a 
State sentence, the consent of the State authorities should be 
sought to have him produced solely for the purpose of trial under 
a writ of habeas corpus ad prosequendum. If the State authorities 
desire to produce the prisoner at the place of trial under State 
guard, the writ should be addressed only to the warden or super
intendent of the State institution. If the State authorities do not 
care to do so, the writ should be addressed to the warden or super· 
intendent having custody of the prisoner and to the U.S. Marshal 
of the district in which the State institution is located. Production 
of the prisoner by the Marshal for the trial district should have 
the prior approval of the Administrative Division of the Depart· 
ment in the interest of the most economical procedure. 


A writ of habeas corpus ad prosequendum issued to secure the 
appearance of a State prisoner must include the direction that the 
prisoner be returned to the State institution immediately upon 
conclusion of the trial. That direction must be strictly observed. 
United States ex rel. Moses v. Kipp, 232 F. 2d 147 (7th Cir. 1956). 
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Production of Prisoner To Testify in Civil Action 


A writ of habeas corpus ad testificandum issued in a civil 
case, whether Federal or State, to secure the testimony of a 
Federal prisoner by his personal appearance should be opposed 
by the U.S. Attorney in all but the most exceptional cases where 
lack of the testimony could result in a serious miscarriage of 
justice. The prisoner's testimony may be secured by taking his 
deposition pursuant to an appropriate order by the court having 
jurisdiction of the case, and at the convenience of the warden 
of the institution where the prisoner is in custody. 


Procedure for Producing Federal Prisoner in State Court 


It is the policy of the Department to cooperate in the produc
tion of Federal prisoners, either under sentence or awaiting trial, 
in connection with criminal matters pending in State courts, pro
vided their production does not interfere with any pending Federal 
case or investigation. Production of a prisoner will be authorized 
only pursuant to a properly drawn writ of habeas corpus ad pro
sequendum or ad testificandum issued by a State court. 


When the prisoner is confined in a non-Federal institution within 
the Federal judicial district in which the State court is located, 
the writ shall be directed to the U.S. Marshal of that district. 
Upon the receipt of such a writ the Marshal will advise the U.S. 
Attorney for the district of the request. The U.S. Attorney shall, 
if he is satisfied that the production of the prisoner in the State 
court will not interfere with any pending Federal case or investiga
tion and will not in any way be inconsistent with the interests 
of the Federal Government, authorize the Marshal to execute the 
writ. Otherwise he shall advise the Director, Bureau of Prisons, 
of his reasons for declining approval. 


When the prisoner is confined in a non-Federal institution out
side the Federal judicial district in which the State court is 
located, or in a Federal institution, prior approval of the Director, 
Bureau of Prisons is required before a State writ may be honored. 
State or local officers seeking production of such a prisoner should 
be advised to submit the facts in writing to the Director. 


Authorization for production of any Federal prisoner in State 
court shall be subj ect to the following conditions: 


(a) The State shall make arrangements for payment to the 
U.S. Marshal of a sufficient sum of money to defray the expenses 
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of travel from the place in which the prisoner is incarcerated to 
the place of trial. 


(b) The sum so paid shall be sufficient not only to pay the 
expenses of the prisoner but also the necessary expenses of cus
todial officers responsible for his transportation from their regular 
station of duty to the place where the prisoner is incarcerated, 
and from that point to the State court, returning the inmate to 
the place of incarceration and then back to official headquarters. 


(c) The sum paid by the State authorities should be sufficient 
to pay for subsistence and shelter of the prisoner and the cus
todial officers during the entire time of their absence from head
quarters. 


(d) The prisoner shall at all times, including the time of trial, 
remain in the custody of the Federal officers. 


(e) The arraignment and trial shall be conducted with all 
possible dispatch. 


(f) Where the prisoner is produced on a writ of habeas 
corpus ad prosequendum, in the event of a conviction on a State 
charge, any judgment imposed shall be directed to begin at the 
expiration of the Federal sentence which the prisoner was serv
ing at the time of issuance of the writ or at the expiration of any 
sentence imposed in connection with the Fereral charges pending 
in the judicial district at the time that production was authorized. 


(g) The Federal custodial officers shall be permitted to return 
the prisoner to the place of his confinement promptly upon termina
tion of the State trial. 


(h) During the time a Federal prisoner is in the custody 
of the marshal on authority of a writ of habeas corpus issued out 
of the State court, the prisoner shall not be allowed to have inter
views with any persons who are not directly connected with the 
trial; he shall not at any time be photographed, nor shall he be 
accorded any privileges not approved for Federal prisoners serving 
sentence. 


HABEAS CORPUS 


Availability of Writ 


A Federal prisoner may contest the legality of his custody 
by petitioning the district court for a writ of habeas corpus. Such 
petition must be directed to the court of the judicial district in 
which the prisoner is being held. Ahrens v. Clark, 335 U.S. 188 
(1948) • 
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If the prisoner is contesting the validity of the sentence under 
which he is held, the writ of habeas corpus is ordinarily not 
available to him as a remedy, but he must proceed instead by a 
motion attacking sentence in the judicial district in which sen
tence was imposed. 28 U.S.C. 2255. Irrespective of whether the 
prisoner has failed to seek relief under 28 U.S.C. 2255 or has 
sought such relief and it has been denied, he can proceed by means 
of petition for a writ of habeas corpus only if a motion under 
Section 2255 is inadequate or ineffective to test the legality of 
his detention. 


A district court may not entertain a petition for a writ of 
habeas corpus which seeks discharge from custody basen upon 
the manner of prison administration and the treatment and dis
cipline of prisoners. Williams v. Steele, 194 F. 2d 32, J'eh. den. 194 
F. 2d 917 (8th Cir. 1952), cert. den. 344 U.S. 822; Garcia v. Steele, 
193 F. 2d 276 (8th Cir. 1951); Powell v. Hunter (Warden), 172 
F. 2d 330 (10th Cir. 1949). 


Procedure in Habeas Corpus Actions 


A petition for a writ of habeas corpus which on its face is 
devoid of any merit may be denied summarily by the court; 
otherwise the court is required either to award the writ or to 
issue an order directing the respondent to show cause why the 
writ should not be granted. 28 U.S.C. 2243. 


The documentary evidence needed by the U.S. Attorney to 
make a return to the writ, or to make answer to the order to 
show cause, may be secured from the authorities of the prison 
where the petitioner is in custody, from the Bureau of Prisons, 
from the Board of Parole, or from the clerk of the sentencing 
court, depending upon the character of the allegations in the 
petition. Each allegation of the petition should be either admitted, 
denied, or answered by way of explanation. Any allegation which 
is ignored by the respondent's return or answer must be accepted 
as true unless the court finds to the contrary from the evidence. 
28 U.S.C. 2248. 


When a petition for a writ clearly presents only an issue of 
law, the court may dispense with the presence of the petitioner 
at the hearing on the pleadings. 28 U.S.C. 2243. The U.S. Attorney, 
in his discretion, may bring this fact to the court's attention after 
the pleadings are filed and before hearing is set. 
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When a petition is followed by award of the writ or a rule 
to show cause, and it appears that the identical issue or issues 
were disposed of on a previous application for a writ, and that 
the current petition contains no new issue, the U.S. Attorney 
should file a motion to dismiss on that ground in conjunction with 
his return or answer. Such procedure is proper under authority 
of 28 U.S.C. 2244. 


CIVIL PROSECUTION OF 

ARMED FORCE PERSONNEL 



The Attorney General is authorized to investigate violations 
of Federal criminal statutes involving Federal officers and em
ployees. Any department and agency of the executive branch 
is required to report such violations to him (28 U.S.C. 535). 
Because of the authority of the military departments to inves
tigate and prosecute persons subject to their jurisdiction, the 
military were exempted from the requirement. However, in an 
effort to determine the spheres in which the military and the 
Department of Justice would operate, when both had jurisdic
tion, the Attorney General and the Secretary of Defense negotiated 
a memorandum of understanding in 1955, providing when each 
would assume the investigation and prosecution of military per
sonnel committing violations of Federal criminal statutes. (Military 
personnel may be prosecuted civilly under the Assimilative Crimes 
Act even though subject to the Uniform Code of Military Justice.) 
Copies of the memorandum together with a letter of explanation, 
were sent to each U.S. Attorney on November 25, 1955. Additional 
copies of the memorandum and letter will be made available 
upon request. 


The agreement reaches the subject under two situations: (1) 
Crimes committed on military installations, and (2) crimes com
mitted off military reservations. Specifically, the memorandum of 
understanding provides that when offenses are committed on 
military installations, the military department concerned shall in
vestigate and prosecute when such department determines that 
there is reasonable likelihood that only persons subject to the 
Uniform Code of Military Justice are involved in the crime 
as principals, accesssories, or victims. Persons subject to that 
Code are designated in article 2 thereof (see 50 U.S.C. 552). With 
reference to victims, the memorandum recognizes two situations 
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in which the military department shall investigate and prosecute 
even though the victim is not subject to the Uniform Code of 
Military .Justice: (1) In "extraordinary cases" and (2) where 
the victim is it bona fide dependent or member of the household 
of military or civilian personnel residing on the military reserva
tion. In the first situation the military department concerned is 
required to advise the FBI of the crime and that such depart
ment is investigating the matter. 


The term "extraordinary cases" is not defined in the memoran
dum of understanding. When the military departments assert 
jurisdiction in a so-called "extraordinary case" the U.S. Attorney 
should ascertain the reasons for that determination and if, after 
study of the information obtained, he does not concur in the 
decision of the military department, he should cause the matter 
to be renewed with such department. The U.S. Attorney should 
communicate with the Criminal Division if unable to adjust the 
matter with the military department. 


If the military department, on the basis of the standards dis
cussed above, does not assert jurisdiction it shall promptly inform 
the FBI of the offense. In that event, the FBI shall investigate 
"unless the Department of Justice determines that investigation 
and prosecution may be conducted more efficiently and expedi
tiously by the military department concerned." This determination 
requires the most mature consideration and should be made only 
after sufficient facts have been obtained to permit an intelligent 
decision. We suggest as possible criteria: (1) The nature of the 
offense, (2) the absence or presence of aggravating circumstances, 
(3) whether prosecution of the persons not subject to the Uniform 
Code of Military Justice with the military personnel is imprac
ticable because of difficulties of proof, (4) whether the ends of 
justice will be met by prosecution of the military personnel 
before a military tribunal. This list is not intended to be ex
haustive and there may be other appropriate matters for con
sideration by the U.S. Attorney in any given case. Where, how
ever, the U.S. Attorney has any doubts, the views of the Criminal 
Division should be sought. 


If the crime, except in minor offenses, involves fraud against 
the Government, misappropriation, robbery, or theft of Govern
ment property or funds, or is of a similar nature, it is required 
that the military shall advise the FBI even though only military 
personnel are involved and the offense occurred on a military 
reservation. The phrase "except in minor offenses" is subject 


June 1, 1970 


U. S
. A


TTORNEYS M
ANUAL 1


97
0







67 



TITLE 2: CRIMINAL DIVISION 



to interpretation. If a case is brought to the attention of a U.S. 
Attorney where a military department has determined that an 
offense is minor and, based on available information, the U.S. At
torney believes it should have been reported to the FBI, he 
should immediately communicate with the appropriate military 
commander. If the U.S. Attorney, after discussion with the military 
commander, remains of the conclusion that the matter should 
have been reported to the FBI, but the military commander has 
declined to do so, it is requested that he communicate expeditiously 
with the Criminal Division. 


\Vith reference to nonminor offenses of the types named above, 
the military department shall initiate investigation "unless it 
receives prompt advice that the Department of Justice has deter
mined that the crime shall be investigated by the FBI*** for the 
purpose of prosecution in civil courts." Thus, there is cast on 
the Department of Justice the necessity of a prompt and definite 
decision which may be difficult to make absent detailed facts. 
Where the allegation appears serious, even though the available 
information is scant, it would appear that the exercise of caution 
dictates that doubts should usually be resolved in favor of in
vestigation by the FBI. 


The memorandum of understanding provides that crimes com
mitted by persons subject to the Uniform Code of Military Justice 
shall be investigated by the FBI when such crimes are committed 
outside the military reservation and are within the investigative 
jurisdiction of the FBI. However, there are two exceptions in 
which the military departments are permitted to retain inves
tigative jurisdiction: (1) When the crime is committed by military 
personnel while on organized maneuvers and no person except 
military personnel is involved as a principal, accessory or victim; 
(2) where the military departments concerned believe that the 
crime involves special factors relating to the administration 
and discipline of the armed forces which would justify investiga
tion by them for the purpose of prosecution before a military 
tribunal. In the second situation, the military authorities are 
required to advise the FBI and indicate their views in the mat
ter. If the Department of Justice agrees, the military department 
concerned may then initiate the investigation. The Department 
of Justice appreciates that the Department of Defense is con
cerned with the administration and discipline aspects of certain 
crimes. But here, as in the situation discussed above, it is desired 
that each U.S. Attorney closely appraise the facts of each case 
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so that the responsibilities of civil authority shall be protected. 
In this connection it should be noted that the Supreme Court in 


O'Callahan v. Parke.r, 395 U.S. 258 (1969), has sharply cut back 
the military's jurisdiction under the Uniform Code of Military 
Justice to try members of the armed forces for crimes committed 
outside military reservations. 


It is recognized that the memorandum of understanding has 
not covered all conceivable phases of the matter and that certain 
provisions of the memorandum may permit of varying interpreta
tions. For that reason the Criminal Division will consider any 
matter which the U.S. Attorney may desire to raise with reference 
to the memorandum. 


Another agreement between the FBI and the Department of 
Defense provides that where the FBI has been requested by 
military authorities to conduct an investigation to locate a deserter 
for return to military control the Bureau will assume jurisdiction, 
as long as the military is not awart of the deserter's where
abouts at the time the request is made. In sanctuary instances 
involving both deserters and AWOL's the military authorities 
will investigate, since the FBI only has jurisdiction over deserters. 
In all other cases the military departments will assume respon
sibility for apprehending military absentees. 


Policy 


It is the policy of the Department not to forego or dismiss 
prosecution solely because offenders are about to become members 
of the Armed Forces. The Armed Forces are not to be regarded 
as correctional institutions or used as an alternative for punish
ment for crime; military service is the performance of a patriotic 
duty. In exceptional cases, imminent military service may be 
considered, together with other factors, in deciding against pro
secution if: The offense is trivial or insubstantial, involving little 
injury to the public or the Government; the offender is generally 
of a good character, has no record or habits of anti-social behavior 
and does not require rehabilitation through existing criminal in
stitutional methods; and failure to prosecute the particular case 
will not seriously impair observance of the law in question or 
respect for law generally. Any effect upon a decision not to 
prosecute because of the fact of imminent military service should 
be vitiated if the offender is not inducted within a reasonable 
period. 
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No proceeding in habeas corpus to secure the release of mem
bers of the Armed Forces held by State authorities for t:r;ial 
on criminal charges should be instituted without prior authoriza
tion by the Department. U.S. Attorneys are to extend all possible 
courtesies and assistance to service courts and their officers in 
securing the issuance of process to compel the attendance of wit
nesses, in accordance with the provisions of 22 U.S.C. 703 which 
provides for the arrest of members of the armed forces of the 
United Kingdom and Canada within the United States and author
izes U.S. district courts, upon application, to compel attendance 
of witnesses before service courts. 


DELIVERY OF MILITARY PERSONNEL 

FOR CIVIL PROSECUTION 



Article 14 of the Uniform Code of Military Justice (10 U.S.C. 
814) provides: 


(a) Under such regulations as the Secretary of the Depart
ment may prescribe, a member of the Armed Forces accused 
of an offense against civil authority may be delivered, upon request, 
to the civil authority for trial. 


(b) When delivery under this article is made to any civil 
authority of a person undergoing sentence of a court-martial, 
such delivery, if followed by conviction in a civil tribunal, shall 
be held to interrupt the execution of the sentence of the court
martial, and the offender after having answered to the civil 
authorities for his offense shall, upon the request of competent 
military authority, be returned to military custody for the com
pletion of the said court-martial sentence. 


Pursuant to the authority contained in Article 14, the Depart
ment of the Army has issued Army Regulation 633-1, dated 
September 13, 1962, and the Department of the Air Force has 
issued Air Force Regulation 111-11, dated July 31, 1963. Both 
regulations, drafted after conferences with representatives of 
the Department of Justice, enunciate the policy of the military 
to cooperate fully with civil authorities. The Commandant of the 
Coast Guard has also issued a Coast Guard regulation, section 
0705, Coast Guard Supplement to the Manual for Courts-Martial, 
United States, 1951. 


Article 14 authorizes any commanding officer exercising general 
court-martial jurisdiction to surrender military personnel under 
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his command to civil authority when charged with civil offenses. 
When making the request for surrender, the following informa
tion should be furnished to the military authorities: 


(1) A copy of the indictment, information or warrant. 
(2) Sufficient information to identify the person sought as 


the person who allegedly committed the offense. 
(3) A statement of the maximum senten('p ",'-';,.1, may be 


imposed upon conviction. 


Army Personnel 


The Army regulation provides that if the request for surren<1er 
is based only upon a warrant, the commanding officer may initiate 
an inquiry to determine whether reasonable cause exists for the 
issuance of the warrant. However, if the warrant is accompanied 
by a written statement of the U.S. Attorney that a preliminary 
official investigation of the offense charged shows that there 
is reasonable cause to believe that the offense was committed 
by the person named in the warrant, the commanding officer may 
effect the surrender without further inquiry being made. 


The Army regulation also provides a form of contract to be 
executed by the civil authority when the surrender is made, the 
form being as follows: 


In consideration of the delivery of ........................ , 

(Grade and Name) 


.................................... , U.S. Army, to the civi1 

(Service Number) 


authorities of the ...................... , ................... , 

(United States) (State of) 


at .............................. , for trial upon the charge of, 

(Place of Delivery) 


.................................. , I hereby agree, pursuant to 

the authority vested in me as ............................•. , 



<Official Designation)
that the commanding officer of ............................. . 



(General Court-Martial Jurisdiction) 
will be informed of the outcome of the trial and that said 
...................................... will be returned to the 
Army authoritie~ at the aforesaid place of delivery or to such 
other Army installation as may be designated by the authorities 
of the Department of the Army, without expense to such Depart
ment or to the person delivered, immediately upon dismissal of 
the charges or completion of the trial in the event he is acquitted, 
or immediately upon satisfying the sentence of the court in the 
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event he is convicted, and a sentence imposed, or upon other 
disposition of the case, unless the Army authorities shall have 
indicated that return is not desired. 


The arrest will be made, in the usual course of events, either 
by the Marshal or a special agent of the FBI. Neither of these 
officers is in position to comply with the terms of the required 
agreement and the execution of the form should be made by the 
U.S. Attorney in the district of prosecution. To prevent any delay, 
the U.S. Attorney should execute the required form in duplicate 
and deliver the original to the civil arresting officer for transmittal 
to the military authorities. If the prisoner is convicted and delivered 
to a Federal institution for service of sentence, the duplicate copy 
should be sent with the commitment papers to the warden. The 
expenses incurred in the performance of the contract for the 
redelivery to the Armed Forces of military personnel previously 
delivered to the Department of Justice for prosecution shall be 
defrayed from the travel allotment of the Marshal who transports 
such personnel. 


Air Force Personnel 
The Air Force Regulation provides that the commanding officer 


of a command exercising general court-martial jurisdiction, or a 
wing or base commander when authorized by the officer exercising 
general court-martial jurisdiction, may authorize the delivery 
to civil authority of a member of the Air Force under his com
mand, when such member is accused of a civil offense. The regula
tion, however distinguishes between offenses punishable by im
prisonment for more than 1 year and those offenses punishable 
by imprisonment for a lesser period, vesting discretion in the case 
of the latter offenses in the commanding officer to determine 
whether the delivery will be made. 


The request, regardless of the period of permissible punish
ment, should be accompanied by the indictment, information, or 
warrant. In instances where the request for surrender is based 
solely upon a warrant, the U.S. Attorney should furnish to the 
Air Force authorities a written statement to the effect that an 
indictment will be sought and that substantial grounds exist 
for the belief that an indictment will be returned. 


The Air Force, as a condition for delivery of the offending 
airman, requires an agreement from the civil authorities that the 
airman will, at the appropriate time, be returned to Air Force 
control. The agreement is similar to that required in the case 
of Army personnel. 
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Navy and Marine Corps Personnel 


Inasmuch as the commanding officers of naval bases, stations, 
and commands are authorized to deliver enlisted men of the Navy, 
Marine Corps, and Coast Guard (in time of war) into custody 
of civil authorities (Federal, State, Territorial, and local) upon 
presentation of proper warrant, U.S. Attorneys should make the 
necessary arrangements for surrender directly with the local 
officers. 


If disciplinary proceedings are pending against the individual 
or he is undergoing sentence, prior specific authority from the 
Navy Department in Washington, D.C., must be obtained by the 
local commanding officer before the individual may be surrendered 
to the civil authorities. Also, the local officer may, if unusual cir
cumstances exist, refer the request for surrender to the Navy 
Department for approval. In such cases, it may be desirable, after 
applying to the commanding officer, to request the Criminal Divi
sion to undertake negotiations with the Navy Department to 
expedite action upon the request. 


With respect to Coast Guard personnel in time of peace command
ing officers are authorized to deliver personnel to Federal author
ities on presentation of a proper warrant in all cases except where 
disciplinary proceedings are pending or the person is undergoing 
a sentence of a court-martial or when in the opinion of the com~ 
manding officer unusual circumstances exist which warrant refer
ence of the matter to the Commandant of the Coast Guard. 


INTERNATIONAL EXTRADITION 


International extradition proceedings are governed by treaties 
with foreign countries. Under most of the current treaties there 
is no obligation on the part of the Attorney General or the U.S. 
Attorneys to represent a foreign government seeking the extradi
tion of a fugitive found in the United States. Although informal 
advice and assistance may be given to the representative of a 
foreign government, when requested, the latter should retain pri
vate counsel. The Department should be informed when such advice 
and assistance is sought. U.S. Attorneys should not formally 
participate in requests for extradition by foreign governments 
unless specifically authorized to do so by the Attorney General. 
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Assistance to Demanding Government 


Where a treaty such as that with Mexico provides that the 
legal officers of the United States shall assist the officers of the 
demanding government before the magistrate in securing the 
arrest and extradition of a fugitive, the request for extradition 
generally is forwarded to this Department by the Secretary of 
State. If the request and all documents submitted appear to be 
in order and a prima facie case appears to have been made out, 
the U.S. Attorney, in whose district the fugitive is said to be 
taking refuge, will be directed by the Department to apply to 
the extradition commissioner, district court, or other appropriate 
officer for a warrant for the arrest of the fugitive and have 
him brought before said officer for a hearing on the extradition 
request pursuant to 18 U.S.C. 3184. In unusual cases, the represent
ative of the foreign government seeking the extradition of a 
fugitive may be advised to contact the U.S. Attorney, who will 
be instructed by the Department to assist said representative 
by every legal means within his power, if the treaty so provides. 


Complaint for Demanding Government 


In cases where the U.S. Attorney has been authorized to file 
a complaint for the representative of the demanding government, 
the following form has been found to be adaptable, but the form 
and language should be strengthened wherever possible: 


In the .................... District of ................... . 

In the matter of the extradition of ....................... . 



a fugitive from the justice of .............................. . 

To The Honorable ...................................... : 



(Commission or Judge) 


Your complainant, the U.£. Attorney for the ............. " . 
District of ............................. under oath, deposes 
and says: 


That, in the above matter, he acts for and in behalf of the 
Government of .................................... ; 


That he is informed, through diplomatic channels, that the 
said .............................. is duly and legally charged 
with having committed the crime of ......................... . 
in the said ................................ , 


That the said ........................ has fled outside the 

boundaries of the said ......................... ; that warrant 



June 1, 1970 


U. S
. A


TTORNEYS M
ANUAL 1


97
0







74 


TITLE 2: CRIMINAL DIVISION 


for the arrest of the said ........................ cannot be 

served in said .............................. ; and that the 

said ........................... has sought an asylum within 

the jurisdiction of the United States and may be found in the 

State of .................................... and the city of 

• ........................... at .......................... ; 



That the said crime of ................................... , 
which the said . . . . . . . . . . . . . . . . . . . . . . . . . .. is charged to have 
committed in said foreign country is among the offenses enumerated 
in the treaty existing between the United States and the said 
· ....................... proclaimed ....................... ; 


That said crime of .............................. is more 

particularly referred to in articles ........................... , 

sec. . . . . . . . . . . . . of said treaty; 


That, through diplomatic channels, your complainant is in
formed and believes the requisition for the herein-named fugitive, 
· ................................. , has been made in conform
ance with the treaty, accompanied by the formal papers upon 
which demand for extradition is founded; 


That your complainant has in his possession the formal ex
tradition papers; 


Whereupon, your petitioner, acting under the authority and 
in the behalf stated, prays the consideration of this petition 
and that a warrant may issue for the arrest of the said ......... . 

· ............... charged as aforesaid, that he may be brought 

before a Commissioner or Magistrate qualified to act in extradi
tion matters, to the end that evidence of criminality may be 
heard, and, if on such hearing, he deems the evidence sufficient 
to sustain the charge under the provisions of said treaty, said 
Magistrate or Commissioner shall certify the same to the Secretary 
of State, at Washington, D.C., in order that warrant may issue 
upon the requisition of the proper authority of said foreign govern
ment for the surrender of the said ......................... . 

according to the stipulations of said treaty, and for such other 
action as the said Commissioner or Magistrate is required under 
the provisions of said treaty and the laws of the United States to 
take. 


Dated at ................................ } 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. District ss. 
of ...................................... . 



Before me .......................... for the ............ . 

District of ......................... personally appeared the 
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complainant, ............................... , the attorney of 
the United States for the ....................... District of 
............................ on .......................... , 
19 .... , who being duly sworn, says that the foregoing informa
tion is true, as he verily believes. 


The U.S. Attorney will represent the foreign government at 
the hearing. It is the policy of the Department to oppose bond in 
extradition cases. If the extradition Commissioner or other Magis
trate before whom the matter is brought finds from the docu
ments and other evidence submitted by the foreign government 
that there is probable cause for the extradition, he will report 
his findings to the Secretary of State, who may then issue a warrant 
for the surrender of the accused to the demanding country. The 
fugitive has a right to sue out a writ of habeas corpus. The U.S. 
Attorney will represent the custodian if a writ is sought. 


At times, it becomes necessary for the Department to request 
the arrest of a fugitive for extradition prior to receipt of the 
formal papers. In such instances, you will be directly contacted 
by the Department. An amendment to the sample complaint would 
be required. 


Extradition of Fugitive From Foreign Land 


If this Government desires the extradition of a fugitive who 
has fled to a foreign land, this Department makes a request upon 
the State Department which takes the matter up with the foreigp. 
government in which the criminal is found. All requests for ex
tradition must be made through the Attorney General. 


Essentials for Extradition Proceedings 


Before making application to the Attorney General, for ex
tradition proceedings, the U.S. Attorney should assure himself of 
the existence of the following essential facts: 


(a) The warrant of arrest issued in this country cannot be 
served owing the flight of the accused to a known locality in a 
foreign country. 


(b) A treaty of extradition is in existence between the United 
States and the country of asylum. 


(c) The offense committed in this country is (1) among those 
enumerated in such treaty, and (2) is made criminal by the laws 
of both countries. 
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(d) Sufficient evidence is in the possession of the U.S. Attorney 
for presentation to the surrendering government to make out 
a strong case-such a case as would justify the committal of the 
accused under the laws of this country. 


The citations for all existing extradition treaties between 
the United States and foreign countries can be found in the pocket 
part to 18 U.S.C.A. 3181. Should the U.S. Attorney need any 
assistance in this area, he should contact the Administrative 
Regulations Section of the Criminal Division. 


Arrest and Detention of Fugitive 


Pending the preparation of the formal papers, it is sometimes 
necessary to secure the arrest and provisional detention of the 
accused, and, in such a case, if the further flight of the fugitive 
is feared, application should be made to the Attorney General, 
by telephone or telegram, for his arrest and detention. Such 
application should be followed by a letter which should contain 
the following information: 


(a) The name in full of the accused and his assumed name 
or names, if any; 


(b) Nationality of the accused; 
(c) A physical description of the accused; 
(d) The place and address in the foreign country where the 


accused can be found; 
(e) The date of the indictment, if an indictment has been 


filed; 
(f) The specific offense or offenses charged; 
(g) The date of the commission of the offense and the place 


where committed; and 
(h) Whether a warrant of arrest has been issued and the 


reason for nonservice in this country. 


It should be borne in mind that the request for provisional 
detention does not take the place of the application for extradi
tion and the formal papers hereinafter mentioned. 


In the event the fugitive is arrested and detained in the foreign 
country, the U.s. Attorney requesting the arrest will be promptly 
advised. After making a request for the provisional arrest of a 
fugitive, the application for extradition and the other necessary 
papers should be promptly prepared and forwarded in quadruplicate 
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(one set for each fugitive) to the Attorney General. One set 
of documents for each fugitive must be covered with an exemplifi
cation certificate. 


The preparation and submission of the formal papers should 
be expedited as much as possible as failure to do so may result 
in the escape or release of the fugitive. 


When the essential facts noted above have been found to exist, 
the formal papers should be transmitted to the Attorney General. 
These should be accompanied by four copies of a letter similar 
to the following: 


SIR: I transmit herewith a copy, in quadruplicate, duly authen
ticated, of the indictment, warrant of arrest with the Marshal's 
return thereon, and the evidence upon which the charges in the 
indictment are based, in the case of the United States v...... . 
. . . . . . . . . . . . . . .. indicted .................... , 19 .... in the 
U.S. District Court for this district, charged with having com
mitted the offense of ............................ in violation of 


I hereby request that demand be made upon the Government 
of ............................ to which the defendant has fled, 
for the surrender of the said .................... , to be brought 
back to this district for trial under said indictment. 


The name of the accused is .................... (include 

any assumed name). He was born on ....................... , 

in ................. He is a citizen of ................... . 

His physical description is as follows: ...................... . 

and he may be found at ................................... . 



The specific offense charged against him is as follows: (If the 
offense charged is embezzlement, larceny, or the like, the actual 
amount involved should be stated, indicating from whom taken, 
and whether the property is of a public or private nature. In the 
case of an injury, the name of the person injured should be given. 
The date and place of the offense should be given in every case.) 


I suggest ........................ as the person to be named 
in the President's warrant as the agent .of the United States to 
receive and convey the fugitive to the place of trial in this district. 


This request for the surrender of the fugitive is made solely 
for the purpose expressed in this application, and not to enforce 
the collection of a debt or to avoid the penalty of a bail bond, 
or for any private purpose, and, if the application is granted, the 
criminal proceedings shall not be used for any other purpose. 
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It is helpful, but not neccesary, that the agent selected to 
receive the fugitive from the hands of the foreign authority 
and to convey him to this country be able to identify the accused. 


As stated, four sets of the following papers (one exemplified) 
should accompany the application for extradition for one accused 
of a crime. One set is to be retained in the Office of the Secretary 
of State, one in the Department, and the others go abroad. One 
set should be submitted for each fugitive. 


(a) The indictment. 


(b) The warrant of arrest, with the marshal's return endorsed 
thereon. 


(c) Photograph, if available, of accused attached to and 
properly identified in an affidavit; and/or fingerprint chart, if 
available. 


(d) The evidence upon which the charges made in the indict
ment are based. 


All such papers should have formal, legal captions. 
The indictment should be a true copy of that paper as filed 


in the office of the clerk of the U.S. District Court. The clerk 
should attach to such copy a certificate to the effect that it is a 
true copy of the indictment filed in the case of the United States 
v......................................... ,No............ , 
pending in the U.S. District Court for the District of ........... . 
. . . . . . . . . .. The clerk should sign his name and official title, and 
affix the seal of the court to the certificate. 


The warrant of arrest, with the Marshal's return, is a part 
of the records of the court. A copy should be prepared by the 
clerk and certified in the manner indicated for the copy of the 
indictment. 


The evidence is usually submitted in the form of affidavits from 
witnesses. At times, extracts from grand jury testimony are 
forwarded. When this is done, prior permission from the court 
for their release is required. The extracts should be properly 
authenticated under the seal of the court. 


The affidavits should be prepared with formal captions, show
ing the title of the case, the docket number, and the court in which 
it is pending. They may be executed before any person lawfully 
authorized to administer oaths and to execute such papers, but 
preferably, in cases involving violations of a Federal statute, before 
a Clerk or Deputy Clerk of a U.s. court. or a Commissioner. 
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The officer before whom the affidavits or depositions are executed 
should affix his official signature and seal to each of them. 


After the Clerk, or his deputy, has certified any paper, or the 
U.S. Commissioner has affixed his purat to any paper executed 
before him, his official identity should be established by the usual 
certificate of a judge of a U.S. court under the seal of the court. 


Unfortunately, Clerks do not have standardized exemplification 
certificate forms for use on affidavits given before them for use 
in an extradition request by a U.S. Attorney in another Federal 
district. Clerks, however, may adopt the standard exemplification 
certificate form, or they can create an exemplification form that 
will serve the particular needs of the occasion. The following 
form has been used successfully: 


I, .......................... , Judge, U.S. District Court for 
the ....................... District of ................. , do 
hereby certify that ........................ , whose name and 
signature appear on the attached affidavit, is and was at the date 
thereof (deputy) Clerk of said court, duly appointed and sworn, 
and is authorized to administer an oath for general purposes. 


This the .................. day of ................ ,19 ... . 
. . . . . . . . . . . . . . . . . . .. Judge, United States District Court for 
the . . . . . . . . . . . . . . . . . . . . . .. District of .................... . 


If it would cause undue delay or be impracticable for other 
reasons, to secure the services of a Federal officer, the affidavits 
may be executed before a duly authorized State officer, whose 
official identity should be established under seal in accordance with 
the State law. 


Extradition proceedings may begin before the defendant has 
been indicted, although it is preferable that an indictment is 
pending. In such cases contact the Administrative Regulations 
Section prior to forwarding any request. 


When the defendant, after trial and conviction or confinement 
in this country, has fled to a foreign jurisdiction, the papers neces
sary to secure his return should consist of a copy of so much of 
the record of the court as will show: 


(a) That conviction was obtained after a regular trial. 
(b) The date of such conviction. 


(c) The offense of which the fugitive was convicted. 
(d) The specific law violated. 


(e) The sentence, if imposed, and the date of such imposition. 
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If, at the time of his flight, the defendant was at large on bail, 
the copy of the court proceedings should show the proceedings 
involving the forfeiture of his bond and the issuance, if any, of 
the process of court to effect his arrest. 


The record of the court should be prepared in quadruplicate 
with proper formal captions and should be authenticated officially 
by the Clerk of the Court under its seal, the latter's official identity 
being established by certificate of the U.S. judge under the seal 
of the court. 


Passports 


In all important cases where the U.S. Attorney has some 
basis for suspecting that the defendant will seek to flee the 
country, he should make as a condition precedent to the issuance 
of a bond, the requirement that the fugitive present his passport 
to the Clerk of the Court. Where the defendant has no passport 
or to avoid the issuance of a duplicate passport, the U.S. Attorney 
should forward to the Passport Office, Department of State, a 
copy of the warrant of arrest along with a request to withhold 
the issuance of a passport and all passport privileges. 


OFFERS IN COMPROMISE 


Authority to Compromise 


Compromise offers of criminal liability may be considered 
only when authorized by statute. Some of the statutes may in
clude a provision authorizing the Attorney General to act. How
ever, such authority as to others is lodged in the Attorney 
General by reason of the reference of a case to the Department 
(U.S. Attorney) for prosecution or suit. See Section 3 and 5 of 
Executive Order 6166 (5 United States Code, following 124-132 
(1964 Ed.) and 5 U.S.C. following Sec. 901 (1967 Ed.». 


The majority of offers in compromise within the assignment 
of the Criminal Division arise in customs, internal revenue and 
related liquor law, narcotic law, and Contraband Transportation 
Act cases. However, others occasionally may be submitted in fire
arms, gambling tax, immigration, civil aeronautics, slot machine, 
and other types of cases. 


Offers in compromise may in many instances, such as those 
under the internal revenue and related liquor laws, the customs 
laws and the Contraband Transportation Act, be considered and 
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acted upon by the appropriate officials of the Treasury Depart
ment, prior to reference of a case to the Department for prosecu
tion or suit. Thereafter the jurisdiction to act on offers is in the 
Department of Justice. 


Types of Liability Subject to Compromise 


The Assistant Attorney General, Criminal Division, by delega
tion from the Attorney General has jurisdiction, within statutory 
and the above limitations, of offers in compromise submitted 
in respect to the following types of liabilities in cases referred 
to the Department for prosecution or suit: 


(1) Criminal, forfeiture, civil penalty, and tax liability in 
cases arising under the internal revenue laws respecting liquor, 
narcotics, marihuana, firearms, gambling occupation and device, 
and other similar regulatory tax provisions (not including income, 
excess profits, estate, gift, wagering, manufacturers' excise or 
social security taxes or those arising under the tax provisions 
of the District of Columbia Unemployment Compensation Act, 
the Bankhead Cotton Control Act, the Bituminous Coal Act, 
the Carriers Taxing Act, and other nonregulatory excise tax 
laws and the Agriculture Adjustment Act and act amendatory 
thereto, of which the Tax Division has jurisdiction) from the 
time the case is referred to the Department, or U.S. Attorney, 
for prosecution or suit and while the criminal or forfeiture phases 
are pending. See 26 U.S.C. 7122. Thereafter any undisposed of 
tax phase, including tax penalties, is within the jurisdiction of 
the Tax Division. 


(2) Civil penalty, forfeiture, and duty liability under the 
customs laws, in the same circumstances except that when the 
criminal, penalty, or forfeiture phases are no longer pending, such 
jurisdiction is in the Civil Division. See 19 U.S.C. 1617, as affected 
by Executive Order 6166 (5 United States Code, following 124
132 (1964 Ed.) and 5 U.S.C., following 901 (1967 Ed.». 


(3) Forfeiture liability under the Contraband Transportation 
Act (49 U.S.C. 784, 19 U.S.C. 1617 and Executive Order 6166), 
the Gambling Devices Act (15 U.S.C. 1177, 19 U.S.C. 6117, and 
Executive Order 6166), and laws to protect the "Dry States" (18 
U.S.C. 3615 and 26 U.S.C. 7122). 


(4) Federal Alcohol Administration Act (27 U.S.C. 207 and 
Reorganization Plan No. IV-See 5 U.S.C. 133t). 
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(5) Other types of cases within the assignment of the Criminal 
Division that arise occasionally. 


Compromise of Criminal Liability; Civil Liability 


There is no statutory authority to compromise criminal liability 
under the customs laws, the Gambling Devices Act, or the laws 
to protect the "Dry States." Neither criminal nor forfeiture liabil
ity under the Indian liquor laws may be compromised. It is the long
established policy of the Department not to compromise criminal 
liability incurred under the narcotic laws. Compromises of criminal 
liability in gambling tax cases are not favored. No offer covering 
any civil liability will be accepted if such action would jeopardize 
the success of any contemplated or pending criminal prosecution. 
The U.S. Attorney's views in that respect will be given great 
weight. 


The general policy in internal revenue liquor cases is not to 
compromise willful criminal liability involving any appreciable 
tax loss, especially if the evidence reasonably sustains the charge, 
or the offenders are notorious liquor law violators, racketeers, 
or members of so-called criminal syndicates. Offers covering crim
inal liabilities of illicit distillers and traffickers in considerable 
quantities of nontaxpaid liquor are not entertained except in 
very rare and unusual circumstances. Also, generally the criminal 
liability of wholesale liquor dealers and others responsible for 
the shipment or introduction of large quantities of liquor into 
dry areas should not be compromised. However, where the violation 
is not flagrant or is technical, or the evidence is weak, or the 
other surrounding circumstances do not justify prosecution, com
promise of criminal liability may be warranted. Some liquor law 
violations involve trivial or no tax loss, but do warrant some 
punishment short of criminal prosecution. If all reported cases 
were prosecuted the court dockets would be crowded and the judges 
probably would object to their courts being turned into "police 
courts." This in turn may adversely affect the sucessful prosecu
tion of the really important cases. Nevertheless, where technical 
violations become extremely widespread it may be necessary 
to prosecute in order to serve as a deterrent to other potential 
violators, since the acceptance of compromise offers under such 
circumstances has proved ineffective. 


Liquor Cases 


There may be liquor cases where offers to compromise forfeiture, 
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tax and criminal liability are made. From the criminal angle, the 
previous observations are pertinent. In the forfeiture phase the 
principal question is whether the amount offered, compared with 
the value of the property, considering the sufficiency of the evidence 
and probable expenses of prosecution, including depreciation and 
storage charges, would justify acceptance. The congestion of the 
court docket which would unreasonably delay consummation of 
forfeiture may be a factor. As to the tax liability, the sufficiency 
of the evidence, and collectibility are the principal considerations. 
Usually offers are accepted subject to payment of any tax due. 
Acceptance of offers in compromise from notorious criminals or 
racketeers is not favored. 


Compromises of Forfeitures of Seized Property 


Although forfeitures of seized property may be the subject 
of compromise, no compromise of the forfeiture of contraband 
articles, such as illicit spirits, stills, or narcotics, will be accepted. 
However, the liability to forfeiture of tax-paid liquor, such as that 
seized under the floor stocks tax or other internal revenue laws 
may be compromised. Such liquor usually is of little value to the 
Government in view of 26 U.S.C. 5688, which prohibits the sale 
of forfeited liquor. 


Procedure 


If the following procedure is adhered to unnecessary delay in 
the Department's final action on offers will be avoided. While ex
peditious action is highly desirable in all cases, it is of particular 
importance in cases in which storage charges are accumulating 
and the property is depreciating in value. 


Offers may be tendered either before or after institution of 
action. A certified check, cashier's check or money order payable 
to the Treasurer of the United States, in the full amount of the 
offer, should accompany the offer and be retained in the U.S. 
Attorney's office pending advice as to acceptance or rejection by 
the Department. The written offer should set forth the exact 
terms thereof, including an agreement that in the event of ac
ceptance the offeror will pay the costs and expenses (storage 
charges), especially in forfeiture cases. Usually offers are ac
cepted subject to the payment by the proponent of court costs and 
out-of-pocket costs to the Government, including any storage 
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charges. Often it will be desirable for the offeror to pay the 
storage charges himself directly to the person storing the property. 


A copy of the investigating agency's reports respecting the 
alleged liability should accompany the offers unless the U.S. At
torney believes the Department already has received a copy. If the 
U.S. Attorney has no extra copy, a detailed statement of the es
sential facts upon which the Government's case is based should 
be forwarded. 


The Department should be advised of the status of the related 
court proceedings, and of the probable effect of the acceptance 
or rejection of the offer. 


If practicable in important cases the U.S. Attorney should ob
tain a statement of the view of the investigating agency's field 
office. This, together with his recommendation giving detailed 
supporting reasons for accepting or rejecting the offer, should 
be transmitted to the Department. When the Department receives 
the offer, except in minor or routine cases, the views of the in
vestigating agency's headquarters office are sought. This data 
is essential so that a memorandum brief showing the reason for 
the Department's action may be prepared. By delegation or author
ity from the Assistant Attorney General, Criminal Division, the 
appropriate section chief may take final action on offers, except 
that the approval of the Attorney General is required if the Gov
ernment's claim exceeds $250,000. 


The U.S. Attorney is informed by letter or telegram of the 
acceptance or rejection of the offer, giving the basis of such 
action if it is not in accord with his recommendation. The U.S. 
Attorney should promptly advise the offerer or his counsel in 
writing of such adion. If the offer is accepted and covers criminal 
liability, included in an indictment or criminal information, the 
U.S. Attorney may seek dismissal as to the proponent. If the ac
cepted offer covers forfeiture liability, he may cause dismissal 
of the complaint and authorize the release of the seized property 
or cause any bond filed in lieu thereof to be canceled. If the ac
cepted offer covers civil penalties the suit to collect them may be 
dismissed as to the proponent. However, the indictment or informa
tion, suit or libel should not be dismissed or the property released 
if the terms of the offer and acceptance have not been fully 
complied with or if the U.S. Attorney is otherwise directed by 
the Department. The compromise medium should not be used 
to deprive any bona fide claimant of seized property of his day 
in court if he desires a hearing on the merits of the forfeiture. 
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If the offer is rejected, the U.S. Attorney should proceed as if 
no offer had been submitted, unless otherwise directed by the 
Department. If the offer is accepted, the check should be disposed 
of in accordance with the procedure set forth in Memo 207, revised. 


Any wholly unsubstantial offer, or one submitted for the ap
parent purpose of delaying prosecution or suit, may be rejected 
summarily by the U.S. Attorney. Thereupon the U.S. Attorney 
should make refund and proceed with the case. However, when 
any bona fide offer is tendered, the U.S. Attorney may, if the 
interests of the United States will not be jeopardized thereby, 
withhold further proceedings pending submission to and con
sideration of the offer by the Department. 


REMISSIONS OF FORFEITURE 


Petitions seeking remission or mitigation of forfeitures and 
civil penalties may be considered only when authorized by statute. 
Those coming within the Criminal Division's jurisdiction relate 
almost entirely to seizures of property under the internal revenue 
liquor and related liquor laws and the Contraband Transportation 
Act (narcotics, firearms, and counterfeiting), and seizures of 
property and penalties under the customs laws. However, occasion
ally petitions may be submitted in Gambling Devices Act, civil 
aircraft and other cases coming within the assignment of the 
Criminal Division. 


It should be remembered that the courts have exclusive juris
diction to remit or mitigate forfeitures of vehicles seized under 
the Indian liquor laws (18 U.S.C. 3619), and that after a decree 
of forfeiture has been entered against a vehicle seized under the 
internal revenue liquor laws, the court has exclusive jurisdiction 
to remit or mitigate the forfeiture (18 U.S.C. 3617). However, 
the petitioner before the court in these cases has the burden 
of establishing compliance with the prerequisites to allowance set 
forth in the statute. If remission is granted by the court, since 
that is an adverse judgment to the Government, the question 
of whether or not an appeal should be noted must be submitted 
to the Solicitor General. Hence the necessary papers for that 
purpose should be transmitted to the Department promptly and 
steps should be taken to preserve the res by obtaining a stay of 
execution or, if a stay cannot be obtained, by filing a protective 
notice of appeal, Title 6, U.S. Attorneys' Manual, pending decision 


June 1, 1970 


U. S
. A


TTORNEYS M
ANUAL 1


97
0







86 



TITLE 2: CRIMINAL DIVISION 


by the Solicitor General respecting the taking of appeal. 
If the General Services Administration, pursuant to 40 U.S.C. 


304, has requested for ofiicial use a vehicle subject to forfeiture 
under the internal revenue laws relating to liquor, that agency 
should be notified immediately of the filing with the court of any 
petition seeking a remission of mitigation of forfeiture of a lien, 
giving the amount claimed, and should be requested to advise 
whether, in the event of allowance of the lien by the court, it is 
willing to pay for the vehicle or whether its request has been 
withdrawn. Since the court's decree, forfeiting a vehicle in a 
liquor revenue case and recognizing the lien of a petitioner, is con
sidered an adverse judgment, steps should be taken to preserve 
the res pending consideration of appeal by the Solicitor General. 


The provisions of the customs laws (19 U.S.C. 1613 and 1618) 
respecting remission or mitigation of forfeitures and penalties 
by the executive branch of the Government are also applicable to 
such liabilities in respect to the internal revenue laws, the Con
traband Transportation Act, the Gambling Devices Act and the 
laws to protect the "Dry States." See 26 U.S.C. 7327; 49 U.S.C. 
784; 15 U.S.C. 1177, and 18 U.S.C. 3615. Section 1613 authorizes 
granting of relief to a claimant out of the proceeds of sale of for
feited property. Section 161R l'elates to the remission or mitigation 
of the forfeiture of the res. J\;Iost petitions are filed for considera
tion in accordance with the provisions of Section 1618. 


Procedure 


Before referring a case to the Department (U.S. Attorney) for 
prosecution or suit, jurisdiction to act on such petitions is in the 
seizing agency. (Seizures under the Gambling Devices Act are 
made by agents of the FBI.) Thereafter, pursuant to Executive 
Order 6166 (5 U.S.C. following 124-132 (1964 ed.) and 5 U.S.C. 
following sec. 901 (1967 ed.) ), the jurisdiction to act on petitions 
is in this Department. Liquor law, wagering tax, customs, and 
Contraband Transportation Act cases are referred when the 
appraised value of the seized property exceeds $2,500 or when a 
claim and cost bond are filed. It should be noted that while the 
court has exclusive jurisdiction to remit or mitigate forfeitures of 
vehicles seized under the internal revenue liquor laws after a 
decree of forfeiture is entered, the Department exercises such 
jurisdiction after reference of a case to it and prior to the entry 
of such a decree. The courts have no authority ~o remit or miti-
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gate forfeitures of other types of property seized under the inter
nal revenue laws, nor in respect to any seizures under the Contra
band Transportation Act, the Gambling Devices Act, or other 
liquor laws, except Indian liquor laws, as previously indicated. 


Petitions for the consideration of the Criminal Division should 
be under oath, addressed to the Attorney General and filed through 
the U.S. Attorney for the district where the seizure was made. 
Such petitions should set forth the interest of the petitioner in the 
subject of the petition, the basis of the petition and if the claimant, 
such as a finance company, is founding his petition on a condi
tional contract of sale, copies of the contract or mortgage, the note 
which is secured thereby, the purchaser's application or statement 
upon which the sale was based, and any other pertinent papers 
should accompany the petition. Such petitions and attachments 
should be filed in triplicate. 


When the U.S. Attorney receives a petition and attachments, he 
should forward a copy immediately to the seizing agency with a 
request that the allegations in the petition be investigated and its 
findings reported to him, together with a recommendation on the 
merits of the petition. The Department should also be informed 
of the filing of such a petition. Thereafter when this report is 
received the petition with attachments and the data furnished by 
the seizing agency should be transmitted to the Department, 
together with the U.S. Attorney's recommendation. Unless the 
papers set forth the facts of the seizure, the U.S. Attorney also 
should advise the Department in that respect. 


Petitions are acted upon in the Criminal Division and are 
approved or disapproved by the appropriate section chief under 
authority delegated to him by the Assistant Attorney General of 
the Criminal Division. If a good faith petition is filed and it 
appears that the interests of the United States will not be jeopar
dized thereby, further action in the case may be withheld pending 
submission and consideration of the petition. 


When the Department receives these papers, a memorandum 
brief setting forth the basis of the action taken is prepared. The 
U.S. Attorney is advised of such action and should immediately 
notify the petitioner or his counsel in the matter. If the petition 
is allowed, the seized property may be released upon compliance 
with the terms of allowance indicated in the letter from the De
partment. If the vehicle is to be returned to an intervening lienor, 
either a release from the title holder or a stipulation from the 
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petitioner lienor that he will save the Government, its agents 
and/or employees, harmless from any suit arising out of the 
release of the vehicle to him should be obtained. However, should 
any other bona fide claimant indicate a desire to contest the for
feiture on the merits, the forfeiture should be consummated and 
the court should be requested to include in its decree the provisions 
of such allowance. If the petition is denied, the case should proceed 
as if no petition had been filed. 


Petitions are considered on the basis of whether the petitioner 
has shown that the forfeiture was incurred without willful negli
gence, or without any intention to defraud the revenue or to violate 
the law. They are addressed to the discretion of the Attorney 
General and action by him thereon is not subject to review by the 
courts, except possibly on the basis that it was arbitrary or capri
cious. See General Finance Company, etc. v. United States, 45 F. 
2d 380 (5th Cir. 1930) ; United States ex ,Yel. Walter E. Heller and 
Company v. Mellon, 40 F. 2d 808 (D.C. Cir., 1930), cert. den. 281 
U.S. 766 (1930) ; United States v. One 1961Cadillac, 337 F. 2d 730 
(6th Cir. 1964) ; and others. No exact rule which would apply to 
such discretionary action in each case may be given. However, 
if a petitioner has placed his property in, or has permitted prop
erty in which he claims an interest, to be in the possession of a 
person with a record or reputation for certain law violations, 
usually petitions are denied unless the petitioner establishes that 
a reasonable effort had been made to ascertain the moral character 
of that person, such as previously having made a good faith inquiry 
of a law enforcement agency in that respect. Failure to make such 
an inquiry under these circumstances is considered to be negli
gence. This pattern follows largely the requirements of 18 U.S.C. 
3617, which is not binding insofar as administrative action is 
concernei, since the provisions of that section only relate to the 
prerequisites to allowance by the court in internal revenue liquor 
vehicle cases. 


The filing of a petition for remission or mitigation of forfeiture 
is on the assumption, at least for the purpose of action on the 
petition, that the property is forfeited. Hence, the major consider
ation in acting on petitions is not whether the evidence is sufficient 
to consummate the forfeiture, but whether the petitioner has estab
lished his good faith, innocence, and lack of negligence. There 
may be instances where mitigation of the forfeiture or penalty 
would be justified. 


In allowing petitions, the allowance relates only to the actual 
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interest of the petitioner in the property. Thus if a finance com
pany is claiming through a security agreement only the unpaid 
balance on the contract is allowable, less any unearned interest, 
finance charge (time price differential or markup charge) and 
insurance; the portion earned is computed pro rata on the basis 
of the time expired from the inception of the contract to the date 
of seizure. The U.S. Attorney may request the seizing agency to 
compute such amount. If the petitioner's determined interest in 
the property exceeds its appraised value, the property may be 
released upon notice from the Department of the allowance of the 
petition, and payment of costs and out-of-pocket expenses to the 
United States. If the appraised value is greater than the peti
tioner's determined interest, the property may be released upon 
the payment of such difference by the petitioner, plus costs and 
out-of-pocket expenses to the United States. The amount of the 
difference between the allowed interest in the property and its 
appraised value as of date of seizure should be paid to the U.S. 
Attorney in the form of a certified check, cashier's check, or money 
order, made payable to the Treasurer of the United States, which 
should be transmitted to the referral agency in accordance with 
the procedure set forth in Memo 207, revised. 


The sum paid as costs and expenses may be paid by the peti
tioner to the appropriate official; i.e., the Clerk of the Court or the 
U.S. Marshal, as the case may be, or preferably, for outstanding 
storage charges, to the person storing the property. 


Petitions should be disposed of promptly, particularly those 
relating to property under seizure, to avoid depreciation and 
storage charges. Therefore, the U.S. Attorney is urged to make 
every effort to see that the necessary papers respecting petitions 
are forthcoming and transmitted to the Department. 


In cases faIling within the jurisdiction of the Narcotic and 
Dangerous Drug Sectign, that section will notify all parties con
cerning the disposition of petitions referred to it. Where the peti
tion is granted or forfeiture mitigated, the petitioner will be 
advised to confer with the U.S. Attorney concerning the terms of 
remission or mitigation and their implementation. In the case of 
a denial, the notice will set forth in detail the basis for the action 
taken and will advise petitioner that in the absence of a request 
for reconsideration filed with the section, with a copy to the U.S. 
Attorney, setting forth in detail the grounds for the request, the 
forfeiture proceeding will go forward. In the event no copy of a 
petition for reconsideration is received by the U.S. Attorney within 
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the time specified, the case should go to trial. If such a petition 
is received, however, no action should be taken by the U.S. Attor
ney pending final disposition of the request for reconsideration by 
the Narcotic and Dangerous Drug Section. 


Terms and Conditions Under Which Remission of Forfeitures 

Is Granted by the Department 



Lienholders 


A. Reported net equity less than appraised value of property 
at time of seizure: 


1. If petitioner wishes only to have its lien satisfied: 
The matter must proceed to judgment. Based either upon stipu


lation of the parties or advice to the court that the Department 
has allowed the petition, the decree of forfeiture should incorpo
rate the conditions for remission. Thus, the court can be requested 
to order the vehicle sold and the proceeds distributed as follows: 


(a) Payment of the costs and expenses of seizure, forfeiture 
and sale; 


(b) Liquidation of the petitioner's reported net lien less all 
costs and expenses including storage charges; 


(c) Balance to be paid to the Government. 


(Example) 
1. Selling Price . . $2,500 

2. (a) Payment of petitioner's net lien ............. . 2,200 



(b) Less costs ................................. . 100 



2,100 


3. Balance to be distributed 	 400 
4. 	 Costs (previously deducted from petitioner's 


net lien-see item 2 (b» ....................... 100 


5. Net balance retained by the Government. . . . . . . . . . . . 300 


If there is to be a judicial sale, the petitioner should be notified 
directly of the time and place thereof, so as to assure the petitioner 
of the opportunity for its representatives to be present to protect 
its interests. 


2. It petitioner desires possession of vehicle: 

Petitioner will be required to pay the difference between its 
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reported net lien and the appraised value of the vehicle as of the 
date of seizure, plus the storage charges and costs incident to the 
seizure. In this event, if a complaint has been filed, the vehicle may 
be released and the forfeiture proceedings may be discontinued 
upon payment of the above sums, provided that the registered 
owner and any bona fide claimant other than the petitioner are in 
default and a stipulation is made by the petitioner holding the 
Government and its agents and employees harmless from any 
subsequent claims, or if they are not in default, provided that a 
release of all claims to the vehicle from the registered owner and 
any known claimant other than the petitioner, is furnished. On the 
other hand, if no complaint has been filed, a release by the regis
tered owner or a hold harmless agreement by the petitioner should 
be furnished. 


It should, of course, be remembered that if the record owner 
or any other claimant is to contest the forfeiture, the judicial 
condemnation of the vehicle should be consummated. In that event 
the court should be apprised of the granting of remission by the 
Attorney General, and the decree of forfeiture should be drafted 
accordingly. 


Moneys received in this matter should be dispensed in accord
ance with Departmental Memo 207, second revision, dated March 
10, 1958. 


B. Reported net equity greater than appraised value of 
property: 


Upon payment of all costs and expenses incident to the seizure 
including court costs and storage charges, the vehicle may be 
released, provided that a complaint for forfeiture has not been 
filed and a release of all claims to the vehicle by the registered 
owner or a stipulation by the petitioner that would save the Gov
ernment and its agents and employees harmless from any claims 
arising out of the release of the vehicle is furnished. If a complaint 
has been filed, the vehicle may be released and the forfeiture pro
ceedings may be discontinued, provided that the registered owner 
and any bona fide claimant other than the petitioner are in default 
and a save harmless agreement is furnished by the petitioner, or if 
they are not in default, provided that a release is obtained from 
the registered owner and any known claimant other than the 
petitioner. 


However, if the owner of record or any other claimant is to 
contest the forfeiture, it will be necessary that the judicial con
demnation of the vehicle be consummated. In that event, if for-
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feiture is decreed, the administrative allowance of the petition 
should be brought to the attention of the court in order that appro
priate provisions may be incorporated in the decree. 


Moneys received in this matter should be dispensed in accord. 
ance with Departmental Memo 207, second revision, dated March 
10, 1958. 


C. Registered owner, or owner of property: 
Such petitioners may obtain release of property upon payment 


of all costs and expenses incident to the seizure, including court 
costs and storage charges. 


FEDERAL IMMUNITY STATUTES 


Federal immunity statutes, which number approximately 45, 
may be grouped in two categories: 


1. Statutes under which immunity will attach to a witness only 
after he has claimed a 5th amendment privilege ("claim" stat 
utes) ; and 


2. Statutes under which immunity will attach automatically to 
a witness who testifies under subpoena ("automatic" statutes). 


Most of these are embodied in regulatory statutes to facilitate 
the enforcement procedures of the various regulatory agencies; a 
few are applicable also to grand jury proceedings. 


Recently, Sections 2514 and 2516 of Title 18, enacted as part of 
the Omnibus Crime Control and Safe Streets Act of 1968, encom
passed many additional crimes in which immunity can be sought, 
ranging from presidential assassination to bribery in sporting 
contests. 


Attorneys are advised to take extreme care when operating un
der a statute which grants immunity automatically. 


When you have decided that it is advisable to apply to the 
court for an order compelling testimony or the production of 
evidence in a particular case, you are requested to consult as early 
as possible with the Criminal Division prior to taking any action, 
under any Federal immunity statute (either "claim" or "auto
matic") under the general supervision of this Division, which 
might result in immunity for any prospective witness. 


All requests to immunize prospective witnesses must be in 
writing, allowing at least two weeks for considera~ion by the 
Division, and must contain the following information: 
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1. Name of individual for whom immunity is requested. 
2. Date and place of birth, if known. 
3. FBI number or local police number, if known. 
4. Whether any State or Federal charges are pending against 


the prospective witness and the nature of the charges. 
5. Whether the witness is currently incarcerated, under what 


conditions, and for what length of time. 
6. A resume of the background investigation or proceeding 


before the grand jury or trial court. 
7. The witness' relative importance in the criminal activity in 


your area, and his part in the matter under investigation. 
8. An estimate of what offenses, both Federal and State, may 


be excused by the grant of immunity. 
9. Reasons for the request, including a statement as to what 


testimony you may expect the prospective witness to give and as 
to how this testimony will serve the public interest. 


10. An estimate as to whether the witness is likely to testify in 
the event immunity is granted. 


It is the policy of the Department not to extend immunity in 
any case unless there are sound and urgent reasons for doing so. 
Whenever authority to immunize a witness has been granted in 
a case under the supervision of the Criminal Division, the U.S. 
Attorney should later notify the Division as to whether or not 
subsequent events have caused immunity to attach to the witness, 
the nature of the information or testimony received after the 
grant of immunity, and the ultimate disposition of the case or 
matter. 


JENCKS ACT 


18 U.S.C. 3500 


The statute provides that any statement of a Government wit
ness relating to the subject matter of his testimony shall, on appro
priate motion, be delivered to the defense for the purpose of cross
examination. If the Government elects not to produce such state
ment, the testimony of the witness shall be stricken or, in the 
discretion of the court, a mistrial ordered. Production of the state
ment may not be required until after the witness has testified. A 
statement is defined as (1) a written statement made by said 
witness and signed or otherwise adopted or approved by him, (2) 
a stenographic, mechanical, electrical, or other recording, or a 
transcription thereof, which is a substantially verbatim recital of 


June 1, 1970 


U. S
. A


TTORNEYS M
ANUAL 1


97
0







94 



TITLE 2: CRIMINAL DIVISION 



an oral statement made by said witness and recorded contempo
raneously with the making of the statement. 


If a statement contains material not relevant to the testimony, 
it should be delivered first to the court for excision of the irrele
vant parts. (3500(c), Seales v. United States, 260 F. 2d 21 (4th 
Cir. 1958), afj'd 367 U.S. 203 (1961).) The excised parts must be 
available to the appellate court to test the judgment of the trial 
court. (Travis V. United States, 269 F. 2d 928 (lOth Cir. 1959), 
'rev'd on other grounds 364 U.S. 631 (1961).) The task may not 
be delegated to attorneys for the Government, but the excision 
must be made by the trial court. (Holmes V. United States, 271 
F. 2d 635 (4th Cir. 1959).) Where it is doubtful whether the whole 
or a part of a particular document is relevant to the witness' testi 
mony on direct examination, the document should be submitted to 
the trial judge for in camera determination. (United States v. 
Accardo, 298 F. 2d 133 (7th Cir. 1962).) 


Demands have frequently been made for the production of notes 
even though written statements or reports prepared in whole or 
in part from such notes have already been produced. In Campbell 
V. United States, 206 F. 2d 527 (1st Cir. 1961), rev'd on other 
grounds, 373 U.S. 487 (1963), the defense contended that it is the 
duty of Government agents to preserve all interview notes in order 
that they may be available for production, and, additionally, that 
it is the duty of an agent to take notes at all interviews with a 
prospective witness in order that there may be notes to preserve 
and to produce. The court rejected this contention. Agents are not 
required to preserve their interview notes after they have been 
transcribed and checked for accuracy. (Spatuzza V. United States, 
331 F. 2d 214 (7th Cir. 1964) ; Greco V. United States, 298 F. 2d 
247 (2d Cir. 1962) cert. den. 369 U.S. 820 (1962).) Good faith 
destruction of notes is not the equivalent of noncompliance with an 
order to produce. (United State'S V. Aviles, 315 F. 2d 186 (2d Cir. 
1963). See also Hayes v. United States, 329 F. 2d 209 (8th Cir. 
1964) .) 


Attorney's notes and memoranda are not immune from produc
tion if they fall within the standards of the Act. (Saunders V. 


United States, 316 F. 2d 346 (D.C. Cir. 1963) ; United States V. 


Aviles, supra. United States V. Crosby, 294 F. 2d 928 (2d Cir. 
1961) .) 


When a Government agent testifies, his report with respect to 
the subject matter of his testimony is producible. (Holmes v. 
United States, supra; Clancy v. United States, 365 U.S. 312 (1961) ; 
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United States v. McCarthy, 301 F. 2d 796 (3d Cir. 1962).) But the 
statements which witnesses have made to an agent are not pro
ducible for the purpose of cross-examining such agent. (United 
States V. Johnson, 337 F. 2d 180 (4th Cir. 1964) ; United States V. 


White, 342 F. 2d 379 (4th Cir. 1965).) 
Doubt as to the producibility of a particular document may arise 


in connection with interview notes and reports or memoranda not 
signed or otherwise adopted or approved by the witness. The ques
tion presented is whether such document falls within the ambit of 
the term "other recording." The term "other recording" in (2) of 
the Act was meant to include more than mere automatic reproduc
tion of oral statements, but was not meant to include summaries of 
oral statements which evidence substantial selection of material, 
or contain the agents' interpretation or impressions, or which were 
prepared after the interview without the aid of complete notes and 
hence rest on the memory of the agent. (Palermo V. United States, 
360 U.S. 343 (1959).) 


-Whether a particular document falls within the term "other 
recording" is a question of fact to be determined by the trial judge 
(Hayes V. United States, supra), outside the presence of the jury. 
(Williams V. United States, 328 F. 2d 178 (D.C. Cir. 1963).) The 
answer may be clear from the document itself (Palermo V. United 
States, supra; Harney V. United States, 306 F. 2d 523 (1st Cir. 
1962) ), or extrinsic evidence may be necessary to assist the court's 
determination. (Palermo V. United States, supra; Campbell V. 


United States, supra,' Ogden V. United States, 303 F. 2d 724 (9th 
Cir. 1962).) A hearing to determine the nature of a document is 
not an adversary proceeding. (Campbell V. United States, supra.) 


When an issue of producibility is properly raised, it is the duty 
of the court to resolve the same. (Campbell V. United States, 
supra; Ogden V. United States, supra.) Here the defense has its 
own responsibilities. The defense must tender an issue of produ~ 
cibility to the court at a time when it is possible for the court to 
order a particular document produced or make an appropriate 
inquiry. (Ogden V. United States, supra; United States V. Annun
ziato, 293 F. 2d 373 (2d Cir. 1961) ; United States V. KlinghojJer 
Brothers Realty Company, 285 F. 2d 487 (2d Cir. 1960) ; United 
States V. Simmons, 281 F. 2d 354 (2d Cir. 1960) ; United States v, 
Tellier, 255 F. 2d 441 (2d Cir. 1958) ; Rich V. United States, 261 
F. 2d 536 (4th Cir. 1958).) The issue is tendered when (1) it is 
shown that some writing was made at an interview with a witness, 
(2) a demand is made for production of that particular document, 
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and (3) in case of nonproduction a further demand is made for an 
inquiry by the court. See the Campbell and Ogden cases. 


Failure to produce a statement clearly subject to production is 
not always such an error as to require reversal but in some par
ticular context may be harmless. (Rosenberg v. United States, 360 
U.S. 367 (1959); United States v. Annunziato, supra; Ogden v. 
United States, supra.) 


It is important that the prosecution be prepared to meet issues 
of production when they arise. This means that the prosecution 
should know what to expect in a voir dire hearing both from wit
nesses and from agents who interviewed them. This is not a diffi
cult problem with agents, but a witness may be bewildered when 
questioned about the taking of notes or the use of documentation 
at an interview. Concentrating, as he must, on the details of his 
testimony, he may have only the vaguest impression of what the 
interviewer did. If he can recall the details, he should recount them 
if called upon to do so, but his answers should not be mere guess
work. If he does not remember what actually happened, he should 
say so. Such preparation is an added burden on the prosecution, 
but it may avoid some pitfalls. 


It is not safe to assume that only one agency has investigated 
a particular matter or that a particular witness has been inter
viewed by representatives of only one agency. In a case in a South
western jurisdiction, a mistrial was declared because some of the 
witnesses had given statements to an agency other than the Federal 
Bureau of Investigation, the prosecution had not known of it and 
did not have the statements available. It is, of course, unreasonable 
to expect the prosecution to canvass all of the investigative agen
cies of the Government. The particular type of case should provide 
some indication as to whether there is overlapping jurisdiction 
and the witnesses ought to know if they have been interviewed 
by representatives of more than one agency. 


In the handling of these matters, attorneys representing the 
Government should cooperate with the court and with opposing 
counsel in such a manner as to secure a fair and expeditious trial. 
However, no legitimate criticism could be directed toward the 
prosecution if, in doubtful cases, it chose to stand on the provisions 
of the Act and dispose of the issues in voir dire hearings. 


Any document delivered to the defense pursuant to this Act 
should be returned to the Government when it has served its pur
pose. It may be used by the defense solely for the purpose of cross
examination. The defense has no right to retain it or to make 


June 1, 1970 


U. S
. A


TTORNEYS M
ANUAL 1


97
0







97 


TITLE 2: CRIMINAL DIVISION 


copies of it except where it has been received in evidence. If there 
is any controversy about this, an order should be sought from the 
district judge directing the return of the document and prohibiting 
any use of it other than for cross-examination. 


SPECIFIC VIOLATIONS 


Agricultural Lending Agencies 


Cases involving violations of 19 U.S.C. 658 and 15 U.S.C. 714m, 
are usually referred directly to U.S. Attorneys by regional attor
neys of the Department of Agriculture. U.S. Attorneys are author
ized to dispose of the criminal phase of such cases without prior 
clearance from the Department, and should notify the regional 
attorney of such disposition by letter, a copy of which should be 
sent to the Criminal Division. 


Investigations of violations of 18 U.S.C. 658, in which the agency 
involved is the Farmers' Home Administration, and of 15 U.S.C. 
714m, will be made by the Department of Agriculture and reports 
of such investigations will be furnished the U.S. Attorney in whose 
district the matter is to be prosecuted. Alleged violations of 18 
U.S.C. 658, which concern agencies other than Farmers' Home 
Administration will be investigated by the FBI, and the reports 
will be submitted directly to the U.S. Attorney who requested the 
iuvestigation. 


Antigambling Statutes 


All cases arising under 18 U.S.C. 1084, 1952 and 1953 should 
be presented directly to the U.S. Attorney in whose district the 
unlawful activity takes place for an initial prosecutive opinion. 
Where governmental corruption at the local level is involved the 
U.S. Attorney should confer with the Department as soon as evi
dence of such corruption appears. 


Forcible entries into buildings for the purpose of arrest or 
service of search warrants should not be made without prior clear
ance from the Organized Crime and Racketeering Section of the 
Criminal Division. Clearance in such situations may be obtained 
by telephone if deemed essential. 


U.S. Attorneys may request the Organized Crime and Racketeer
ing Section for any assistance needed to facilitate the effective 
enforcement of these important antigambling statutes. 
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Antiracketeering Act 


Title 18, United States Code, Section 1951 is based, with some 
changes in phraseology and arrangement, on the Act of July 3, 
1946, c. 537, 60 Stat. 420 (known as the Hobbs Act) which 
amended, and in effect repealed, the Act of June 18, 1934, c. 569, 
Sections 1-6, 48 Stat. 979, 980 (popularly called the Coleman Act). 


The statute applies to anyone who in any way obstructs, delays, 
or affects interstate commerce by robbery or extortion as defined 
in subsection (b); attempts or conspires to do so; or commits or 
threatens physical violence to any person or property in further
ance of a plan to do so. Violation of the statute is a felony punish
able by a fine of not more than $10,000, or by imprisonment for 
not more than 20 years, or both. 


Prior authorization is not necessary to institute prosecutions 
for violation of this statute in those cases where there is evidence 
of actual or threatened force or violence. In cases not involving the 
use or threat of force or violence the matter should be referred to 
the Criminal Division for instruction. 


For the application of the Act to obstructions of interstate com
merce by violence see United States v. Kemble, 198 F. 2d 889 (3 
Cir. 1952), cert. den., 344 U.S. 893. See also: Hulahan v. United 
States, 214 F. 2d 441 (8 Cir. 1954), cert. den., 348 U.S. 856, hold
ing that Congress has the power to deal with extortion or at
tempted extortion actually or potentially affecting interstate com
merce, just as it has power to deal with unfair labor practices so 
affecting interstate commerce and that the exaction of tribute 
from contractors engaged in local construction work who are 
dependent upon interstate commerce for materials, equipment and 
supplies, or who are engaged in constructing facilities to serve 
such commerce, is proscribed by the antiracketeering statute. 


Antiriot Laws 


The Federal Antiriot Laws are contained in Public Law 90-284, 
an omnibus bill (popularly referred to as the Civil Rights Act of 
1968), which became effective April 11, 1968 (Sees. 245 (b) (3), 
2101-2102, and 231-233 of Title 18, United States Code). The 
Criminal Division has supervisory responsibility and the FBI in
vestigative jurisdiction over violations of these laws. 


Five kinds of riot-related activity are covered: (1) Willful 
injury or intimidation of businessmen incident to a riot (18 U.S.C. 
245(b) (3»; (2) inciting or participating in a riot or aiding or 
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abetting others (18 U.S.C. 2101) ; (3) teaching or demonstrating 
the use, application or making of any firearm, explosive, or incen
diary device to be unlawfully employed in a civil disorder (18 
U.S.C. 231 (a) (1» ; (4) transporting or manufacturing for trans
port any firearm, explosive, or incendiary device to be employed in 
a civil disorder (18 U.S.C. 231 (a) (2»; (5) committing or at
tempting to commit any act to interfere with any fireman or law 
enforcement officer on duty incident to a civil disorder (18 U.S.C. 
231 (a) (3) ). 


The terms "riot" (18 U.S.C. 2102) and "civil disorder" (18 
U.S.C. 231 (1», by statutory definition (in contrast to their popu
lar useage) may cover an assembly as small as three persons. 


The elements of 18 U.S.C. 2101 are (1) travel or use of an 
interstate or foreign commerce facility with the intent to incite, 
organize, promote, encourage, or participate in a riot, and (2) an 
overt act (or attempted overt act) performed during such travel 
or use, or thereafter, to accomplish any of the aforementioned 
purposes. Expressly exempted from the operation of the statute 
are oral or written advocacy of ideas or expressions of belief, not 
involving advocacy of any act or acts of violence or assertion of 
the right to commit such act or acts (18 U.S.C. 2102 (b) ). Lawful 
interstate activities of organized labor are also expressly exempted 
from operation of the statute (18 U.S.C. 2101 (c». 


Department Policy 


Prosecution under 18 U.S.C. 245 (b) (3) may be taken only 
upon written authorization of the Attorney General or the Deputy 
Attorney General certifying that a Federal prosecution is in the 
public interest and necessary to secure substantial justice (18 
U.S.C. 245 (a) (1». The Department has an affirmative statutory 
duty to prosecute violations of 18 U.S.C. 2101 (18 U.S.C. 2101 (d». 
Nevertheless, Congress has made it clear the antiriot laws do not 
preempt the jurisdiction of the States (Sec. 245 (a) (1), and Sec. 
2101 (f). Many States have criminal statutes usually associated 
with rioting (e.g., robbery, burglary, arson, assault, larceny, 
breach of the peace), and it seems the congressional intent would 
best be served if Federal prosecution is pursued only when the 
illegal acts are of an interstate character and not covered by State 
law or where local prosecution is lax or not feasible. 


The Federal Bureau of Investigation should be requested to 
conduct a preliminary investigation when the office of the U.S. 
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Attorney receives reliable information of a possible violation of 
the above quoted sections. 


Upon completion of a preliminary investigation, the U.S. Attor
ney will give the FBI his opinion of the prosecutive merits of the 
case, what further investigation, if any, should be made and deter
mine, if possible, what State or local action is contemplated, all of 
which will be incorporated in the FBI report. No prosecution will 
be commenced without express authorization of the Attorney 
General, his designee or the Criminal Division. When the U.S. 
Attorney believes there are compelling reasons for Federal prose
cution, he will submit a prosecutive analysis and opinion to the 
Criminal Division. If prosecution is authorized, the Criminal Divi
sion should be kept currently informed of all major developments 
in each case. 


Banking Laws 


Title 18, United States Code, Section 656 prohibits theft, em
bezzlement, obstruction, and misapplication by an officer, director, 
agent, or employee of, or connected in any capacity with any 
Federal Reserve bank, member bank, national bank, or insured 
bank. For interpretation of phrase "connected in any capacity" 
see: United States v. Kahn, 381 F. 2d 824 (7 Cir. 1968), cert. den., 
389 U.S. 1015; Garrett V. United States, 396 F. 2d 489 (5 Cir. 
1968), ce,rt. den., November 18, 1968. For definitions of embezzle
ment, abstraction and misapplication see United States V. North
way, 120 U.S. 327 (1887) ; United States v. Harper, 33 Fed. 471 
(S.D. Ohio 1887). With respect to the offense of misapplication, it 
is necessary to show that funds were actually withdrawn from the 
possession and control of a bank or converted in some form so that 
the bank was deprived of the benefit thereof. For cases pertinent 
to the offense of misapplication, see United States v. Ma.rtindale, 
146 Fed. 280 (Kan. 1903) ; United States v. Heinze, 218 U.S. 532 
(1910) ; Mulloney V. United States, 79 F. 2d 566, (1 Cir. 1935), 
cert. den., 296 U.S. 658; United States v. Mullins, 355 F. 2d 883 
(7 Cir. 1966), cert. den., 384 U.S. 942 


Paragraph 3 of 18 U.S.C. 1005 prohibits the making of false 
entries in any book, report, or statement of a Federal Reserve 
bank, member bank, national bank, or insured bank. The crime of 
making false entries includes any entry on the books of the bank 
which is intentionally made to represent what is not true or does 
not exist, with the intent required by the statute. The aim of the 
statute is to give assurance that upon an inspection of a bank, 
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public officers and others will discover in its books of account a 
picture of its true condition. United States v. Darby, 289 U.S. 224 
(1933). See also United States v. Giles, 300 U.S. 41 (1937), and 
Hargrea1,es v. United States, 75 F. 2d 68 (9 Cir. 1935), cert. den., 
295 U.S. 759; United States v. Kirkpatrick, 361 F. 2d 866 (6 Cir. 
1966) ; United States v. Biggerstaff, 383 F. 2d 675 (4 Cir. 1967). 


Cases involving violations of 18 U.S.C. 656 and 1005 are usually 
reported to U.S. Attorneys by the regional administrators and 
regional counsel of the Comptroller of the Currency, by the Fed
eral Reserve banks of the Federal Reserve System and by the 
Federal Deposit Insurance Corporation. After a bank examiner 
submits a report of possible violations, he considers the case out 
of his hands. If the U.S. Attorney desires a further investigation, 
he should refer the case to the local office of the FBI with a request 
for an investigation. U.S. Attorneys should address all correspond
ence regarding a criminal prosecution to the Criminal Division, 
Department of Justice, and not to the office employing the 
examiner. 


U.S. Attorneys should not refrain from prosecuting an indi
vidual who is guilty of a violation of the banking laws solely 
because the officers of a bank do not desire prosecution, or because 
of the real or fanciful dangers to the bank. The fact that restitu
tion is made in a case is a matter for the court to consider after 
a plea of guilty or a conviction, and has no bearing on the question 
of whether a criminal prosecution should be instituted except as 
it may affect the probability of a conviction. See Duvall v. United 
States, 94 F. 2d 911 (3 Cir. 1938). 


Whenever the State first takes jurisdiction of a case involving 
irregularities on the part of officers or employees of State member 
banks or insured nonmember State banks, and promptly prose
cutes and sentences a defendant, no Federal prosecution is neces
sary unless there is a clear miscarriage of justice in the State 
proceedings. 


Cases involving embezzlement, misapplication, and false entries 
committed in Federal Credit Unions or any savings and loan 
association whose accounts are insured by the Federal Savings 
and Loan Corporation, are prosecuted under 18 U.S.C. 657 and 
1006. Reports of irregularities in Federal credit unions are usually 
submitted to U.S. Attorneys by regional attorneys of the Depart
ment of Health, Education, and Welfare. The Federal Home Loan 
Bank Board submits reports to U.S. Attorneys of irregularities 
in financial institutions insured by the Federal Savings and Loan 
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Insurance Corporation. When a further investigation is desired 
in a particular case, the case should be referred to the local office 
of the FBI. 


Bankruptcy 


While the criminal provisions relating directly to bankruptcy 
are contained in 18 U.S.C. 151 et seq., your attention also is di
rected to the utilization of sections 1341 and 1343 of Title 18 United 
States Code, the mail and wire fraud statutes (particularly in 
instances involving false financial statements). Dranow v. United 
States, 307 F. 2d 545 (8 Cir. 1962). 


Under 18 U.S.C. 3057 (a), Referees, receivers, and trustees hav
ing reasonable grounds for believing that violations of bankruptcy 
law have been committed, or that an investigation should be con
ducted in such a matter are required to report the facts and cir
cumstances to the U.S. Attorney. Under 18 U.S.C. 3057 (b), the 
U.S. Attorney shall inquire into the facts and report thereon to 
the Referee, and if it appears probable that an offense has been 
committed, to present the matter to a grand jury, unless upon 
inquiry and examination he decides that an investigation is un
warranted, in which case he shall report the facts to the Attorney 
General for his direction. 


Whereas the existence of possible violations may not ordinarily 
come to the attention of the U.S. Attorney, Section 3057 (a) makes 
their report to him a mandatory requirement. However, reports 
made pursuant to section 3057 (a) are not necessary conditions 
precedent for the initiation of FBI investigations as frequently 
the U.S. Attorney will receive reports of possible violations from 
other sources. Compliance with Section 3057 (a) is immaterial 
when prosecuting an offender for a bankruptcy offense. Dean V. 


United States, 51 F. 2d 481 (9 Cir. 1931), Collier on Bankruptcy 
(14th ed., Vol. 2, p. 1236). 


In all cases the following procedure should be followed: Upon 
report of a possible bankruptcy violation, the U.S. Attorney shall 
notify the Referee that (1) either the case will be investigated 
if reported pursuant to Section 3057 (a) or if not made pursuant 
to that section that a report of a possible violation has been re
ceived and will be investigated, or (2) if such a report is made 
pursuant to Section 3057 (a) that the case has been closed or that 
a report has been received but the case has been closed. If the 
U.S. Attorney desires investigation, he should refer the case to 
the local office of the FBI with a request for investigation. At the 
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termination of such an investigation, the U.S. Attorney shall make 
a second report to the Referee stating that (1) prosecution has 
been initiated by return of an indictment or information, or (2) 
the case has been closed. No explanation of the conclusions reached 
need be made to the Referee. No reports will be made when the 
Referee himslf is the subject of the investigation. In the event 
prosecution is declined, either with or without investigation, co
gent and reasonably detailed reasons for such declination together 
with specific references to the facts of the case shall be reported 
to the Attorney General (1) by report to the Federal Bureau of 
Investigation, or (2) by letter addressed to the Criminal Division 
of the Department of Justice. 


Civil Rights Act of 1960 


See Title 10. 
Violations involving labor disputes.-By the Civil Rights Act 


of 1960, Congress considerably broadened the authority of the 
Department in the area of civil rights. A complete statement of 
the nature of the Act and the procedures to be employed with 
respect to alleged violations is set forth in Title 10 of the U.S. 
Attorneys Manual. Insofar as alleged violations of this act arise 
out of labor disputes or statutes now assigned to the Criminal 
Division, no investigation or prosecution should be authorized 
without prior authority from the Criminal Division. 


Census Violations 


The Bureau of the Census of the Department of Commerce con
ducts censuses and annual surveys of population, agriculture, man
ufacturing, and other subjects at various intervals. The censuses 
are taken pursuant to the Act of August 31, 1954, 68 Stat. 1012, 
which codified Title 13, United States Code. The annual surveys 
are authorized by Section 181 of Title 13. 


The authority of Congress to enact legislation providing for 
the collection of data of the types mentioned and of other types 
called for by the Bureau's schedules of inquiries has been upheld 
by the courts in United States v. Moriarity, 106 Fed. 886 (2 Cir. 
1901), and in United States V. Sarle, 45 Fed. 191 (1 Cir. 1891). 


Violations may arise from the refusal of individuals or businesses 
to respond to questionnaires or to furnish census enumerators with 
information pertaining to the censuses and surveys. The penalty 
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provisions for violations by respondents are contained in Sections 
221 through 225 of Title 13. Section 241 states what shall consti
tute prima facie evidence of an official request for information 
in any prosecution under Section 224. 


Whenever the Department of Commerce feels that the facts 
surrounding a refusal to furnish desired census information jus
tify prosecution, the file in each case will be forwarded by the 
Department to the appropriate U.S. Attorney. In all instances of 
refusal to answer census questionnaires affecting companies, busi
nesses, religious bodies, and other organizations, the U.S. Attorney 
should make certain that efforts have been made to persuade the 
delinquent to comply with the Census Bureau's request. Prosecu
tion should be instituted under 13 U.S.C. 224 only if the delinquent 
persists in refusal to supply the required census data. 


If injunctions are sought to prevent the Bureau of the Census 
from requiring answers to one or more of the questions on the 
schedules of inquiries, the necessary facts will be submitted to 
the appropriate U.S. Attorney by the Department of Commerce. 


Interception of Communications 


Title III (wiretapping and electronic surveillance) of the Om
nibus Crime Control and Safe Streets Act of 1968 (P.L. 90-351, 
82 Stat. 211) makes even the endeavor to intercept wire or oral 
communications unlawful under most circumstances. Parallel 
provisions cover use and disclosure of intercepted communica
tions. In addition, subject to narrow exceptions, the manufacture, 
distribution, possession, and advertising of devices primarily use
ful for the purpose of surreptitious interception of communica
tions is prohibited. Prohibited devices and devices illegally used 
are subject to forfeiture. Section 605 of the Communications Act 
of 1934 (47 U.S.C. 605), as amended by Title III, now covers only 
radio communications and cases in which communications carrier 
personnel divulge an interstate or foreign wire communication. 


Title III does not preempt provisions of local law protecting 
privacy. Thus many complaints will not require Federal action. 
Typical of these would be the marital dispute situation wherein 
a spouse acts without professional assistance or guidance, or the 
case of an employer who installs listening devices to monitor 
activities on his own premises. Normally complaints of divulgence 
and use of radio communications are also best handled under local 
laws which license certain activities or prohibit possession of 
certain types of receiving equipment. 
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Suppliers of equipment and professional interceptors present 
the primary interest for effective employment of Federal enforce
ment resources. Vigorous action against such persons by way of 
prosecution and forfeiture should go far toward protection of 
privacy in the nation. 


Upon receipt of reliable information of possible violations of 
Title III, U.S. Attorneys should request the FBI to conduct an 
investigation. Following review of investigative results, the U.S. 
Attorney will advise the Bureau on the merits of a full investiga
tion and Federal prosecution. In order to obtain uniformity in 
construction and application of the statute, authority to initiate 
prosecution is acted upon in the General Crimes Section based 
upon information supplied by the FBI and the U.S. Attorney. 


Forfeitures 


The Director, Associate Director, Assistant to the Director, As
sistant Directors, inspectors and agents of the FBI are authorized 
and designated to make seizures of interception devices under 18 
U.S.C. 2513. U.S. Marshals will accept custody of seized devices 
and are authorized and designated to perform the various duties 
with respect thereto under 18 U.S.C. 2513 and the customs laws 
that would be performed by the collector of customs or any other 
person in a like case arising under the customs laws. 


Consumer Credit Protection Act (Loansharking) 


All prosecutions under this Act (18 U.S.C. 891-896) must be 
submitted to the Organized Crime and Racketeering Section for 
approval prior to seeking an indictment. 


An extortionate extension of credit is prohibited by Section 
892 (a) and may be proven by any and all means presently per
mitted in criminal prosecutions. However, Sections 892 (b) and 
892 (c) are intended to provide alternative approaches. 


Section 892 (b) provides that, if four enumerated elements are 
established, a prima facie extortionate extension of credit has been 
shown. The provisions of subsection (b) (3) permitting the intro
duction of evidence of the victim's belief as to the defendant's 
reputation and evidence of the defendant's prior criminal acts 
create no new exception to the general rule that such evidence 
is admissible to show the state of mind of the victim of an extor
tion as well as the intent of the extorter. See, Tolub V. United 
States, 309 F. 2d 286 (2 Cir. 1962); United States V. Sweeney, 
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262 F. 2d 272 (3 Cir. 1959) ; Carbo V. United States, 314 F. 2d 
718 (9 Cir. 1963). Reputation or "prior acts" testimony is, how
ever, not admissible to show that the creditor did the acts charged 
or, in the case of reputation, to show that he had the requisite 
intent, and it is, therefore, advisable for the Government to insure 
that the trial court clearly limits the use to which the jury may 
put such evidence. Counsel should be alert to assist the court In 
the formulation of a proper instruction, both at the time of admis
sion and when the case is presented to the jury. Indeed, careful 
consideration should be given to the question of whether reputa
tion or "prior acts" testimony is truly necessary to successful 
prosecution, since the admission of such evidence is a matter of 
the court's discretion and may invite, at the least, close appellate 
scrutiny. The same rationale is applicable also to Section 894 (b). 


Subsection (c) would permit the Government to introduce in 
its case-in-chief, where no direct evidence of the debtor's belief 
as to the creditor's collection practices is available, evidence of 
the defendant's reputation in the community of which the debtor 
was a member if evidence has already been introduced either to 
show that the extension of credit involved was civilly unenforce
able or to show that the rate of interest exceeded 45 percent. It 
is the Department's view that the use of reputation evidence in 
this fashion may well violate the defendant's right to a fair trial 
and that it may deprive him of his right to confront the witnesses 
against him, and you are therefore advised that no prosecution 
should be brounght under Title II where reliance must be placed on 
the method of proof provided in Sections 892 (c) and 894 (c) . 


As indicated in Section 896, Title II is neither intended to 
preempt the field of loansharking to the exclusion of State law 
nor to create a Federal crime of usury. Consequently, each poten
tial investigation or prosecution should be judged in terms of the 
propriety of Federal intervention. 


Contempt of Congress 


See Title 9 : Referral procedures. 


Copyright Law 


Sections 104 and 105 of Title 17, United States Code, Copyrights, 
provide criminal sanctions for certain violations of the Title (which 
has been enacted into positive law). Particularly, willful infringe-
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ment for profit (Sec. 104) and fraudulent notice, removal, or al
teration of notice of copyright (Sec. 105) are punishable as mis
demeanors; the former section by fine and imprisonment, the latter 
by fine only. 


The Federal Bureau of Investigation investigates possible crimi
nal violations of the copyright statute and furnishes copies of 
the reports to the appropriate U.S. Attorneys and the Criminal 
Division. These matters often involve varied and complicated ac
tivities by several persons, activities in several judicial districts, 
and technical and difficult questions of law and policy. It is, there
fore, requested that if prosecution is instituted in any case under 
Title 17, the Criminal Division be informed and kept closely ad
vised of developments as they occur. 


Counterfeiting and Forgery 


Most of the criminal statutes relating to counterfeiting and 
forgery embodied in 18 U.S.C. 471-509 are primarily designed to 
safeguard obligations of the United States and foreign govern
ments and also coins and currency. The U.S. Secret Service has 
investigative jurisdiction over violations of those laws. Reports 
of investigations are made directly to the U.S. Attorneys. 


The voluntary discontinuance of the manufacture of paper 
money similar to genuine currency may be a satisfactory alterna
tive to the prosecution of a reputable manufacturer. 


The mere act of passing a single counterfeit note is not suffi
cient to create an inference that the passer had knowledge of its 
spurious nature, and, barring other indicia of scienter, prosecu
tion is generally not warranted. United States v. Ruffino, 67 F. 
2d 440 (2 Cir. 1933). 


Title 18, United States Code, Sections 493 and 495, are useful 
in those cases in which the forged or counterfeit writing does not 
fall in the classes prescribed in the other sections. For example, 
the paper involved may not come within the definition of "obliga
tion or security of the United States" as set out in 18 U.S.C. 8 
but nevertheless may constitute a "writing" within the meaning 
of the term as used in Sections 494 and 495. Section 495 has been 
held to be applicable in prosecutions involving the forgery of 
indorsement on a Government check on the ground that the words 
"other writing" are sufficient to bring such conduct within the 
terms of the statute. Prussian v. United States, 282 U.S. 675 
(1931) • 
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Obstruction of Criminal Investigations 


Section 1510 of Title 18 was added by the act of November 3, 
1967 (81 Stat. 362) and protects informants and witnesses against 
intimidation or injury during the investigative stage of Federal 
criminal cases. Specifically section 1510 prohibits willful attempts, 
by means of bribery, misrepresentation, intimidation, or force or 
threats of force, to obstruct, delay, or prevent the communication 
of information to a criminal investigator concerning a violation 
of a Federal penal law. The section also proscribes injuring a 
person or his property because he or another had given such infor
mation to a criminal investigator. The law applies only to Federal 
investigators and State investigators are not included. 


Section 1510 has application from the time of the commission 
of any Federal offense or conspiracy until the institution of a 
judicial proceeding. Scienter is an essential element of the offense, 
and no violation occurs if the person did not know that the in
vestigator is a Federal investigator. 


The term "criminal investigator" is defined as including any 
individual duly authorized by a Department, agency, or armed 
force of the country to investigate or prosecute violations of Fed
eral criminal laws. This includes U.S. Attorneys and Assistant U.S. 
Attorneys as well as Federal criminal investigators. 


Venue over offenses is governed by 18 U.S.C. 3237. Correspond
ence regarding the enforcement of the law should be addressed 
to the General Crimes Section of the Criminal Division, or to the 
Organized Crime and Racketeering Section if the offense involves 
a matter under the supervision of the latter. 


Customs Law Violations 


The principal statutes involved are included in Title 19, United 
States Code; 18 U.S.C. 541-552 and 21 U.S.C. 171 et seq.; criminal 
prosecutions usually are based under 18 U.S.C. 545 (smuggling, 
etc., of goods generally), 21 U.S.C. 174 (smuggling, etc., of nar· 
cotics), and 21 U.S.C. 176 (a) (smuggling of marihuana). Cases in
volving the unlawful importation of narcotics, marihuana and 
dangerous drugs are supervised by the Narcotic and Dangerous 
Drug Section, other types of cases by the Administrative Regula
tions Section. 


The Bureau of Customs primarily is charged with the enforce
ment of such laws. Violations are referred for prosecution directly 
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to the U.S. Attorney by the district director of customs, the De
partment receiving a copy. The criminal phase is reported imme
diately but forfeiture and civil penalty reports are withheld for a 
reasonable time so that the Bureau of Customs may receive and 
act on petitions for remission. Forfeiture and penalty actions are 
generally withheld by Customs while related criminal prosecu
tions are pending unless the running of the statute of limitations 
is imminent. 


In general the chief objects of enforcement are to protect the 
revenue on imported articles and to prevent the smuggling into 
the United States of prohibited articles. The policy with respect 
to prosecutions is somewhat similar to that in internal revenue 
cases. Deliberate and willful frauds, especially when the viola
tions may involve substantial losses of duty, or are part of the 
operation of a smuggling ring, or involve the clandestine importa
tion of contraband, such as narcotics and marihuana intended 
for sale, should be prosecuted vigorously. 


Importations, not only contrary to the customs laws and regu
lations but those contrary to the other laws of the United States 
or valid regulations, may subject the violators and the property 
involved to the criminal, civil penalty, or forfeiture sanctions of 
such laws. Thus any of these types of cases may be referred to 
the U.S. Attorney for prosecution or suit. 


Compromise and Forfeiture 


Criminal liability under the customs laws may not be compro
mised. However, compromise offers and petitions for remission 
of forfeiture of civil penalties may be considered by the Depart
ment in cases referred for prosecution or suit. The courts have 
no powers of remission in customs cases. 


Property seized under the customs laws is referred to the U.S. 
Attorneys for disposition if the value therof exceeds $2,500 or a 
claim and a cost bond are filed. Illegally imported goods are sub
ject to forfeiture under 18 U.S.C. 545, 19 U.S.C. 1460, 1497, and 
1592, while 19 U.S.C. 1595 (a) applies to vehicles, etc., used in im
porting or subsequent transportation, etc., of smuggled goods, as 
does the Contraband Transportation Act in certain instances. 


Unless the forfeiture is remitted administratively or compro
mised, or the U.S. Attorney declines prosecution because of the 
insufficiency of the evidence, the forfeiture should be consummated 
through a filing of a complaint in rem, a copy of which should be 
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furnished to the Department. Such proceedings should conform 
as near as possible to those in admiralty. See 28 U.S.C. 2461, rules 
A, C, E, Supplemental Rules for Certain Admiralty and Maritime 
Claims, 28 U.S.C. 2d Supp. 1965-66. 


Notice of Forfeiture Proceedings 


Rule C (4) of the Civil Supplemental Rules, Admiralty and Mari
time Claims, provides for notice by pUblication in any in rem 
action. No other notice is required. The provisions of the rule are 
applicable in forfeiture cases under the internal revenue, narcotics, 
and customs laws. However, U.S. Attorneys should insure that in 
all forfeiture actions instituted under the above laws any person 
known to have an interest in property subject to judicial forfeiture 
is also served with copies of the complaint, the warrant for the 
arrest of the property, and notice of the pendency of the action. 
Such notice should set forth the time within which any claimant 
must file his answer as set forth in subdivision (6) of the rule. 
This should be done personally if expedient, or by certified mail, 
return receipt requested, addressed to the last known address of 
such person. 


Forms of complaint are set forth for guidance in Title 8, U.S. 
Attorneys' Manual. 


When the value of the seized property is depreciating rapidly, 
its storage costs are on the rise, and the trial is not immediately 
foreseeable, the wisest course may be to secure the written agree
ment of all interested parties to: 


1. Sell the property pursuant to court order and deposit the pro
ceeds into court (see 19 U.S.C. 1612) ; or 


2. Bond (vehicles) out pursuant to terms similar to those in 
18 U.S.C. 3617(d). 


If agreement cannot be reached among the parties, the U.S. 
Attorney can petition the court for an order to sell the property 
under supplementary admiralty Rule E (9) (b). 


Civil Penalty Actions 


Several provisions of the customs law provide that civil penal
ties equal to the value of articles illegally imported may be im
posed upon those who were involved in the illegal activity. Under 
some provisions, such as 18 U.S.C. 545 and 19 U.S.C. 1592, the 
penalty is imposed as an alternative to forfeiture of the articles. 
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However, some sections such as 19 U.S.C. 1497 provide that the 
penalty may be imposed in addition to forfeiture of the articles. 
A civil penalty equal to the value of the articles may be imposed 
under 19 U.S.C. 1595a(b) upon those who are in any way con
cerned with the unlawful activity. 


The civil penalty actions are civil in nature and are governed 
by the Federal Rules of Civil Procedure. 


Before instituting a penalty action, the U.S. Attorney should 
ascertain whether the evidence is sufficient to sustain the action. 
If the financial status of the defendant is in doubt, the U.S. Attor
ney should have Customs furnish a financial report on the de
fendant. 


Limitations of Actions 


The limitation on bringing criminal actions under Title 18 is 
5 years from the date of the offense. See 18 U.S.C. 3283. The limita
tion on bringing civil penalty and forfeiture actions is also 5 years 
but the period runs from the time the violation is discovered. See 
19 U.S.C. 1621. 


Complaints: Judgment 


To avoid unnecessary expenses (storage charges) and depreci
ation of property, especially in vehicle seizure cases, complaints 
should be disposed of as expeditiously as the circumstances in the 
case may permit, without jeopardizing the criminal case or the 
rights of claimants. If there is a default, a default judgment or 
decree should be sought promptly. 


Where property decreed forfeited has been requested for official 
use by the General Services Administration, such request should 
be reflected in the decree, a copy of which must be transmitted 
immediately to the General Services Administration, Washington, 
D.C. 


The U.S. Attorney should keep the Department currently ad
vised respecting the developments in important criminal, penalty, 
and forfeiture cases reported to him. 


Disposition of Merchandise Forfeited 


Forfeited liquor may not be sold but must be disposed of pur
suant to 26 U.S.C. 5688. Contraband narcotics are administratively 
forfeited and disposed of by the seizing agency. 
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Merchandise forfeited under the customs laws shall be delivered 
to the district director of customs for sale unless it should be dis
posed of by the Marshal in order to meet the particular situation 
or the terms of the decree of forfeiture. The Bureau of Customs 
has a well established procedure for the sale of merchandise in
volved in violation of customs laws, and as a result is in a position 
to obtain the best possible price on public sale. Since the object 
of the delivery of the property to the customs authorities for sale 
is to realize better prices, this factor must be taken into considera
tion in each case. 


U.S. Attorneys should, whenever possible, provide in the decree 
of forfeiture for the delivery of the merchandise to the district 
director of customs for sale or other appropriate disposition. The 
decree should take into account the terms of any accepted com
promise offer or petition allowed by the Attorney General involv
ing remission or mitigation of forfeiture or other special terms. 
U.S. Attorneys should be guded by specific requests from compe
tent authority, such as the General Services Administration, the 
Department of Justice, or the district director of customs as to 
provisions respecting the disposition of the forfeited property 
which the court should be asked to include in its decree. 


When the property is turned over to Customs, the Marshal should 
promptly transmit to the district director a statement of all proper 
charges in connection with the seizure, detention, and delivery of 
the property. If Customs requests the Marshal to retain the prop
erty at the place of storage, the Marshal will comply. Any addi
tional charges after notification of the availability of the merchan
dise for delivery to Customs shall be charged against the proceeds. 


Dependents Assistance Act of 1950 


Prosecution for the fraudulent obtaining or receipt of allow
ances under the Dependents Assistance Act of 1950 should be in
stituted under 50 U.S.C. 2213 (a), effective JUly 24, 1956, since 
that statute provides specific penalties for such violations. Specific 
penalties are not provided, however, for the fraudulent application 
for such allowances. Such violations should be prosecuted under 
the general criminal statutes, viz, 18 U.S.C. 286, 287, and 1001. 


Investigations are made in these cases by the FBI. Complaints 
to U.S. Attorneys alleging fraud in connection with the obtaining 
of allowance benefits should be referred to the local office of the 
FBI for development. Reports of investigation are referred di-
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rectly to the U.S. Attorney, copies being furnished to the Depart
ment. 


Prosecution should be instituted in these cases by the U.S. Attor
ney without awaiting authority from the Department. Where the 
only offender is an enlisted man, subject to military jurisdiction, 
he should not be prosecuted in the civil courts, except in aggra
vated cases. The facts developed should be referred to appropriate 
military authorities for courts-martial or other disciplinary action. 


The Career Compensation Act (37 U.S.C. 403) provides for 
increased quarters allowances for officer and enlisted personnel 
based upon dependency. Cases have been reported involving mili
tary personnel who falsely applied for quarters allowances based 
upon dependency to which they were not entitled under the act. 
Where the military offenders are on active duty, disciplinary action 
should be left to appropriate military authorities rather than 
prosecution of such offenders in civil courts. Prosecution for vio
lations of this section, reported after termination of active military 
service, should be instituted under 18 U.S.C. 287 and/or 1001. 


Fair Labor Standards Act 


Investigations of criminal cases arising under 29 U.S.C. 215, 
216 (a) are conducted by the Wage and Hour Division of the De
partment of Labor. 


Complaints of violation of the Act should be referred to the 
Administrator of the Wage and Hour Division of the Department 
of Labor. 


Criminal cases, including criminal contempt for violation of in
junction decrees, arising under the Fair Labor Standards Act of 
1938, as amended, 29 U.S.C. 201-219, particularly Sections 215 and 
216 will be referred directly to U.S. Attorneys by the Department 
of Labor. These cases are deemed an essential part of the adminis
tration and enforcement of this beneficial statute, which plays 
an important role in the economy of the country. 


The direct referral procedure covers all criminal cases arising 
under the above mentioned statute, except those on which the 
Department of Labor may desire initial examination and review 
by the Criminal Division. In such cases, the Criminal Division 
will receive the referral from the Department of Labor and, after 
review, will transmit the case to the appropriate U.S. Attorney if 
the facts warrant. (The Department of Labor itself handles the 
civil cases under the Act (29 U.S.C. 216(c), 217).) 
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The Department of Labor will furnish the Criminal Division 
copies of its initial referral letters and of all subsequent corre
spondence with the U.S. Attorneys in these cases. Copies of all 
correspondence from U.S. Attorneys to the Labor Department 
should be furnished to the Criminal Division. The Division will 
follow developments in these cases and exercise its supervisory 
jurisdiction. 


The Department of Labor will bring to the attention of the 
Criminal Division any Fair Labor Standards Act case which is 
deemed unusually important or which may involve unusual issues 
or problems. Nevertheless, it is requested that the U.S. Attorneys, 
in their processing of these direct referral cases, bear in mind the 
need for keeping the Criminal Division informed of major crimi
nal matters and of important questions or developments in crimi
nal cases pending in their offices. The U.S. Attorneys should, of 
course, feel free to request advice and assistance from the Crimi
nal Division on any problem which may arise. In any event, close 
cooperation with the regional attorney of the Department of Labor 
is strongly recommended. 


Since Fair Labor Standards Act criminal cases are thoroughly 
investigated before reference for prosecution and since the over
whelming proportion of these cases are disposed of on pleas of 
guilty, the Department feels that, except in unusual circumstances, 
it is desirable to proceed by information. Such cases should not 
be held for any considerable time in the office of a U.S. Attorney. 
Prompt action in filing an information not only has the effect of 
deterring continued violations, but also prevents the case from 
being stale when it reaches the trial stage, thus enhancing the 
success of prosecution. 


In the trial of these cases it should be borne in mind that the 
word "wilfully" in the statute does not mean with bad purpose 
or evil motive. It is sufficient if the act was done knowingly and 
intentionally, as distinguished from accidentally. H ertz-Driveur
self Stations v. United States, 150 F. 2d 923, 929 (8 Cir. 1945) ; 
Nabob Oil Co. v. United States, 190 F. 2d 478, 479 (10 Cir. 1951), 
cert. den., 342 U.S. 876. 


U.S. Attorneys may call upon the regional attorney of the De
partment of Labor for the region covering their respective districts 
for such further investigation or for such assistance in preparing 
the case for trial as they may deem necessary. 


The prosecution of cases under the acts shall be conducted by 
U.S. Attorneys and their regular assistants. The designation of 
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special assistants will not be made, except in very unusual cases, 
in which event it will be necessary that strong justification be 
made by the U.S. Attorney for such appointment. Where it appears 
that the Government's interest cannot be served adequately unless 
a special assistant is appointed, such an appointment will be made. 
However, it must be understood in any such instance that the con
trol of the litigation must in fact remain in the U.S. Attorney to 
the same extent and with like responsibility as if assigned to a 
regular Assistant U.S. Attorney. 


These instructions are not intended to prevent full utilization 
of the services of Labor Department attorneys where necessary 
for adequate preparation and prosecution of cases under the Act. 
Labor Department attorneys may appear at the counsel table to 
give such assistance to the U.S. Attorney as may be possible in 
the avehge case. The U.S. Attorneys and their regular assistants 
will, however, conduct the actual prosecution of the cases. 


It is the policy of the Department, in all Fair Labor Standards 
Act cases where appropriate, that every reasonable effort be made 
to secure restitution to those employees who have been deprived 
of their lawful wages by the misconduct of the defendants. In this 
connection, the court should be urged to make restitution a condi
tion of the sentence imposed following conviction (upon a plea 
or after trial). In all Fair Labor Standards Act cases involving 
violations of the minimum wage or overtime provisions, or both, 
such violations involve conduct which results in a civil liability 
on the part of the employer, a liability which the Department of 
Labor could seek civilly to enforce on behalf of the individually 
aggrieved employees under 29 U .S.C. 216 (c). It is believed proper 
and highly appropriate to urge such restitution at the time of 
sentencing; see 18 U.S.C. 3651. 


It is, of course, the general policy applicable to all criminal cases 
under the supervisory jurisdiction of the Criminal Division that 
no indictment or information shall be dismissed as to anyone or 
more defendants without prior authority. See U.S. Attorneys Man
ual, this Title, under "Dismissals." Thus, with respect to Fair La
bor Standards Act cases, as well as other criminal cases, no prose
cution may be disposed of on an arrangement or agreement to 
dismiss as to certain defendants and accept pleas as to others, 
without the express consent of the Criminal Division. The Divi
sion will not approve any request for authorization to dismiss 
based upon such an arrangement or agreement in the absence of 
unusual circumstances requiring such action. Particularly, the 
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Criminal Division will not approve the disposition of a case based 
upon acceptance of a plea of a corporate defendant and dismissal 
as to the individual defendants, unless such disposition is based 
on materially more than an effort to avoid litigation. 


Forms of indictments and informations, briefs, and opinions 
on questions of law which have arisen in previous prosecutions 
of such cases will be furnished upon request. 


False Statements in Applications for Federal 

Employment (18 U.S.C. 1001) 



The applicability of 18 U.S.C. 1001 to the making of false state
ments in applications for Federal employment, and related per
sonnel documents, is well established. See United States V. De 
Lorenzo, 151 F. 2d 122 (2 Cir. 1945). In recent years, however, 
the number of cases of this type received in the Department has 
increased considerably. While the Civil Service Commission forms 
required to be executed by applicants, for example, Forms 171 
and 173, contain numerous interrogatories, matters of concern 
to the Criminal Division usually involve false answers to ques
tions addressed to prior convictions and certain other criminal 
history, educational background, and employment history. False 
answers to questions relating to the membership in Communist 
or other subversive organizations are within the jurisdiction of 
the Internal Security Division. See also Title 9: False Statements. 


Cases involving falsification of applications for Federal employ
ment or similar documents, are received by U.S. Attorneys either 
by referral from the Department after review in the Criminal 
Division, or by direct referral from other agencies of the Govern
ment or the FBI. Cases of this type received originally in the 
Department are examined in the Criminal Division and, if the 
facts indicate the necessity for criminal prosecution, are trans
mitted to U.S. Attorneys for prosecutive action. It is the Depart
ment's policy to transmit to U.S. Attorneys for criminal action 
cases of this type which appear to involve willful falsification or 
concealment of facts material to the applicant's employment with 
the Federal Government, and where these circumstances are pres
ent vigorous prosecution is urged. 


Clearance with the Department prior to taking action in cases 
of this type received by U.S. Attorneys directly from other agen
cies of the Government, or from the FBI, is not required, although 
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the Department should be promptly informed of the disposition 
made in each case. 


False Reports as to Destruction of or Attempts to Destroy 

Aircraft, Motor Vehicles, and Facilities 



Chapter 2 of Title 18 was added by the Act of July 14, 1956 (70 
Stat. 538) and is concerned with the destruction of aircraft and 
motor vehicles under certain conditions. Section 35 imposes a 
civil penalty of not more than $1,000 on the conveyance of false 
information concerning an attempt or alleged attempt to do any 
act prohibited by Chapter 2 (aircraft and motor vehicles), Chapter 
97 (railroads), or Chapter 111 (shipping) of Title 18. The section 
also makes it a felony to convey such information willfully and 
maliciously, or with reckless disregard for the safety of human life. 


It is pointed out that the false report must involve an attempt 
or an alleged attempt to do that which, if the report were not false, 
would be a violation of Chapter 2, Chapter 97, or Chapter 111 of 
title 18. The essence of the conveyance element is the impression 
the words spoken would create in the minds of reasonable persons. 
The civil penalty should be utilized especially where pranksters 
are involved-where criminal convictions would be difficult to 
secure. As a matter of practice, the maximum penalty should be 
sought. (See Department Memo No. 440, dated November 9, 1965). 


Cases involving false reports are usually referred directly to 
the U.S. Attorney by the FBI. 


Where the U.S. Attorney is confronted with a case presenting 
a novel legal, factual, or policy question, he should communicate 
with the Criminal Division. 


False Statement to Federal Investigators 


The generality of the language of 18 U.S.C. 1001, prohibiting 
the willful making of any false, fictitious, or fraudulent statement 
or representation in any matter within the jurisdiction of any 
department or agency of the United States, seemingly makes the 
statute applicable to any false statement knowingly and willfully 
made to an agent or investigator of the Government including 
agents of the Federal Bureau of Investigation. In fact, however, 
there is considerable conflict among the circuits concerning the 
application of 18 U.S.C. 1001 to cases of this type. While some 
indictments under this statute have been sustained, see, e.g. United 
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States V. Adler, 380 F. 2d 917 (2d Cir. 1967), cert. den. 389 U.S. 
1009 (1967), others have been thrown out. See United States V. 


Stark, 131 F. Supp. 190 (D. Md. 1955) ; United States V. Levin, 
133 F. Supp. 88 (D. Colo. 1953) ; United States v. Davey, 155 F. 
Supp. 175 (S.D.N.Y. 1957) ; Friedman v. United States, 374 F. 
2d 363 (8th Cir. 1967). The Department wishes to avoid adding 
to this list of restrictive precedents. Therefore, caution should be 
exercised in bringing section 1001 cases based upon false state
ments or representations made to an investigator of a department 
or agency. 


For this reason, and in order to insure uniformity in the appli
cation of this statute, U.S. Attorneys are hereby instructed that, 
before authorizing the filing of a complaint or presenting any 
matter to a grand jury relating to a violation of 18 U.S.C. 1001 
based upon any false statement or representation, oral or written, 
volunteered or otherwise, made to any agent or investigator of 
any department or agency of the Government, permission to so 
proceed should first be obtained from the appropriate Assistant 
Attorney General having jurisdiction of the case in which the 
false statement was made. 


Prior approval from the Internal Security Division will continue 
to be necessary before initiating any prosecution or declining any 
prosecution under 18 U.S.C. 1001 involving false statements relat 
ing to internal security matters. (See Title 9, U.S. Attorneys 
Manual) . 


Federal Election Laws 


Primary responsibility for the conduct of elections and tht: de
termination of the qualifications for voting rests with the several 
States. There are, however, a number of Federal criminal statutes 
relating to elections. These statutes prohibit certain election activi
ties, including the following: 


Solicitation by anyone of political contributions from persons 
receiving Federal relief money (18 U.S.C. 604) or from Federal 
employees in a Federal building (18 U.S.C. 603) or by a Federal 
employee, including Senators and Representatives, from any other 
Federal employee (18 U.S.C. 602). 


Solicitation, acceptance, or receipt of a bribe to vote or to re
frain from voting for or against a candidate for Federal office, 
except at a primary election (18 U.S.C. 597). 


Intimidation of a voter to interfere with his right to vote for 
candidates for Federal office (18 U.S.C. 594). 
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Use of official authority by persons employed in connection with 
any activity financed in part by Federal loans or grants to affect 
the nomination or election of candidates for Federal office (18 
U.S.C. 595). 


The promise to any person by a candidate for Federal office of 
any position or employment in exchange for support of his can
didacy (18 U.S.C. 599). 


Bribery of a voter by the promise of appointment to a position 
made possible for any act of Congress (18 U.S.C. 600) or threat
ening to deprive a voter of employment provided for by Federal 
relief funds (18 U.S.C. 598, 601). 


Furnishing lists for political purposes of the names of persons 
receiving compensation, employment, or benefits provided for by 
Federal relief fund~ (18 U.S.C. 605). 


Making of a political contribution by persons or firms, except 
corporations, entering into certain contracts with the United 
States and the solicitation of political contributions from such 
persons or firms (18 U.S.C. 611). 


Publication or distribution of anonymous literature relating to 
or concerning a candidate for nomination or election to Federal 
office (18 U.S.C. 612). 


The contributions during 1 year of an aggregate amount in 
excess of $5,000 to a candidate for nomination or election to Fed
eral office or a committee or other organization advocating the 
nomination or election of such a candidate (18 U.S.C. 608). 


Purchase of goods or commodities the proceeds of which will 
benefit a candidate for nomination or election to Federal office 
or a committee or other organization advocating the nomination 
or election of such a candidate (18 U.S.C. 608). 


Contributions or expenditures by national banks and corpora
tions chartered by authority of Congress in connection with any 
election; and contributions or expenditures by all other corpora
tions and labor organizations in connection with the nomination 
or election of candidates for Federal office (18 U.S.C. 610). 


Receipt or expenditures by a political committee, defined in 
section 591, of more than $3 million during any calendar year 
(18 U.S.C. 609). 


Sections 241 and 242 of Title 18 protect the rights of citizens 
which are secured by the Constitution and laws of the United 
States, including the right to vote. The Civil Rights Division en
forces these sections against deprivations of rights generally. The 
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Criminal Division is responsible for protection of the right to 
vote, except in cases involving racial discrimination, which are 
administered by the Civil Rights Division (see "Title 10"). 


Federal candidates and political committees are required to file 
statements and to keep accounts of contributions and expendi
tures in accordance with the provisions of sections 241-248 of 
Title 2, United States Code. 


Investigation and Prosecution 


The Federal Bureau of Investigation conducts preliminary in
vestigations into all complaints involving possible violations of 
the election laws without the necessity of prior Departmental au
thorization. If a complaint comes first to a U.S. Attorney, he should 
refer it promptly to the FBI and advise the Criminal Division. 
No prosecution under the election laws, including presentation 
to a grand jury, is to be undertaken without the prior approval 
of the Criminal Division. 


Federal Food, Drug, and Cosmetic Act 


The Federal Food, Drug, and Cosmetic Act, 21 U.S.C. 301 et seq., 
is designed to protect the comuming public from the dangers of 
foods, drugs, devices, and cosmetics which are adulterated or mis
branded within the meaning of this act. Such violations are in
vestigated by the Food and Drug Administration of the Depart
ment of Health, Education, and Welfare, and handled according 
to the procedures discussed immediately below. If the violation 
is one involving a depressant or stimulant drug, the applicable 
statutory authority is found in the Drug Abuse Control Amend
ments of 1965, and the proper procedures to be followed are dis
cussed in the section of this Manual dealing with narcotic, danger
ous drug, and marihuana violations. 


Referral of Cases 


The Food and Drug Administration through the Assistant Gen
eral Counsel, Food, Drug, and Environmental Health Division, 
Department of Health, Education, and Welfare, refers requests 
for legal action (criminal, seizure, or inj unction) directly to the 
U.S. Attorney. Certain seizure requests relating to contaminated 
foods or other inherently dangerous substances may emanate from 
the Food and Drug Administration field offices. 
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Procedures upon Referral 


Upon receipt of a referral for prosecution or suit from the As
sistant General Counsel, U.S. Attorneys should proceed as follows: 


A. Criminal Cases.-As in all criminal cases the U.S. Attorneys 
are responsible for determining whether the matter warrants pros
ecution, and for selecting the proper defendants against whom 
to proceed. Naturally, consideration is given to the recommenda
tions of the agency, but the final responsibility is that of the U.S. 
Attorney. Neither intent nor willingness is an element of the offense 
under this Act; prosecution will lie against all those who have a 
responsible share in the furtherance of the transactions constitut
ing the offense even though consciousness of wrongdoing may be 
totally lacking. (Dotterweich V. United States, 320 U.S. 277 
(1943).) In practice, however, only those individuals who can be 
shown to have had a proximate relationship to the violation 
should be included as defendants. It should be noted that prosecu
tion of a corporation without naming the responsible individuals 
is not favored; such individuals should be included as defendants 
whenever they can be identified and evidence of their participation 
obtained. 


The initial request from the Assistant General Counsel should 
be examined critically to insure that sufficient evidence is available 
to support the proposed charges, copies of which will normally 
accompany the referral. Prosecution should not be commenced 
unless and until the precise nature of the charge is clearly 
understood, particularly where medical or other scientific issues 
are involved. If determination of the issues will depend on the 
testimony of expert witnesses, the U.S. Attorney should satisfy 
himself that such testimony will be unequivocal and convincing. 
If deemed advisable, a summary of testimony which experts 
would be expected to supply may be requested from the agency. 
Such summaries, it should be understood, will not consist of ver
batim statements by the actual experts who will be available to 
testify since such witnesses are usually retained only when trial is 
imminent. The agency's own experts, however, should be able to 
provide summaries of predictable testimony based upon the infor
mation available to them, and should be able to forewarn of the 
possible existence of contrary opinions. 


Generally, criminal prosecution is recommended when other 
regulatory measures would be inadequate. In every case the U.S. 
Attorney should be satisfied that criminal prosecution is necessary 
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to redress the infraction or to deter further violations. It should be 
noted that whereas a first offense under this act is in most instances 
a misdemeanor, a subsequent offense committed after conviction 
has become final is a felony. 


Under this statute, before referral of a case for criminal prose
cution the prospective defendant is accorded an opportunity to 
state his views either orally or in writing (21 U.S.C. 335). The 
agency's referral letter should contain a summary of this state
ment and this summary should be carefully examined for indi
cations of possible defenses and for possible difficulties concerning 
the prosecution of the case. Copies of any written communications 
submitted by the defendant, or of the administrative officer's com
plete interview report, may be secured from the agency in those 
cases where it is deemed necessary. 


B. Forfeiture actions.-Forfeiture actions should be commenced 
as soon as possible, particularly where continued distribution of 
the article may threaten the health of the public since seizure may 
be effected only under the authority of a warrant of arrest in rem 
runless the article to be seized is one within the scope of the Drug 
Abuse Control Amendments of 1965, in which case seizure may 
precede the filing of the complaint. See separate discussion below]. 
Where, because of the nature of the article or of the violation, no 
immediate threat to health is presented, more deliberate consider
ation may be given to the nature and quantity of the evidence 
available to support the action. In such instances personal consul
tation with the Food and Drug Administration representative in 
the field may be desirable before commencing suit. Where adulter
ation is charged, e.g., food contaminated by filth, bacteria, or 
pesticide; drugs which are subpotent or which have not been 
manufactured in accordance with good manufacturing practices, 
etc., the action should be filed at once. If the violation involves 
no immediate threat to the public health and the harm involved 
is solely of an economic nature the U.S. Attorney should determine 
whether the agency has exhausted all alternative measures, short 
of litigation, to effectively remove the article from the channels 
of commerce. 


C. Injunctions.-Requests for injunction actions are usually 
made only when the defendant has repeatedly committed serious 
violations of the Act and has exhibited a recalcitrant attitude. 
Where the physical hazard involved is too serious .to permit any 
continuance of the violation a temporary restraining order should 
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be secured. The recommendations of the agency in this respect 
should be accorded great weight. 


Preparation for Trial 
The staff of the Assistant General Counsel, Food, Drug, and 


Environmental Health Division, Department of Health, Educa. 
tion, and Welfare, is available to assist in the preparation for trial 
of cases arising under the Federal Food, Drug, and Cosmetic Act. 
Where pretrial discovery proceedings are undertaken, as in most 
contested civil cases, the U.S. Attorney will receive prepared inter
rogatories and/or requests for admissions. Many cases can be 
disposed of by motions for summary judgment based upon the 
results of the discovery process. The handling of depositions is 
primarily the responsibility of the U.S. Attorney. The Criminal 
Division should be consulted if fulfilling this responsibility would 
entail travel outside the district, or other substantial inconven
ience or difficulty. 


When a firm trial date has been set, a trial memorandum includ
ing proposed instructions is usually prepared and sent to the U.S. 
Attorney. It is obvious that the agency must assume the burden 
of locating expert witnesses willing to testify for the Govern
ment; this does not, however, relieve the U.S. Attorney of his 
responsibility for insuring that such witnesses will be available 
for trial, and that their testimony will be adequate to support the 
Government's case. For this purpose, early liaison with the attor
ney attached to the staff of the Assistant General Counsel is highly 
desirable to insure that adequate preparation for trial is being 
undertaken. 


Ordinarily the U.S. Attorney should conduct all communication 
with counsel for the defendant or claimant. However, there may 
be times when it would be more efficient for the Assistant General 
Counsel's staff to communicate directly with counsel concerning 
the more technical aspects of the case, especially where terms of 
a consent decree providing for the reconditioning or for the re
labeling of a seized product must be resolved. The agency should 
not establish such direct contact unless and until the U.S. Attorney 
has been advised and has given his consent to that procedure. In 
any event, the U.S. Attorney must insure that he is kept informed 
of all developments and is in control of the case. 


Trial 
Agency counsel will generally be available to assist at trial and 


such assistance should be freely sought. It must be understood 
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that agency counsel cannot participate in the actual conduct of the 
trial unless specially appointed by the Attorney General to do so. 
This blanket prohibition concerns the making of opening state
ments, summations, arguments, motions, objections, and the ques
tioning of witnesses. There is no objection however to agency 
counsel appearing at counsel table to render assistance and to give 
advice, and such counsel may respond to an inquiry from the court 
if called upon to furnish information within his special area of 
competence. These limitations are not intended to prevent full 
utilization of the services of the agency attorney whose assistance 
is frequently invaluable, but are presented to clearly delineate the 
respective areas of responsibility assigned by statute for the 
handling of litigation (28 U.S.C. 516). 


Dismissal Where Goods Not Available 


U.S. Attorneys may dismiss condemnation suits without prior 
authority where they are informed that the products are not avail 
able for seizure. 


Forms in Seizure Actions 


Set out in the Appendix (Forms 5, 6, 7, and 8) are examples of 
the forms which should be used in connection with the filing of 
libels of information, claims, consent decrees of condemnation, and 
bonds. The bond form should be used in all situations where goods 
are released for salvaging or reconditioning after the entry of a 
decree of condemnation pursuant to 21 U.S.C. 334 (d). In some 
instances, it will be necessary to alter the forms of decree of 
condemnation and the complaint in rem to fit the particular cir 
cumstances, but an attempt should be made at all times to adhere 
as closely as possible to the recommended forms. 


Forwarding Copies of Pleadings and Complaints 


In the event any injunction, in rem complaint, criminal infor
mation or indictment forwarded to the U.S. Attorney by the De
partment of Justice or by the Department of Health, Education, 
and Welfare is changed in any fashion, or if the pleading is pre
pared by the U.S. Attorney, a copy of the document as filed together 
with the date of filing should be forwarded to the Department, 
the Department of Health, Education and Welfare, and the local 
station of the Food and Drug Administration. In addition, the 
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U.S. Attorney should forward to the Department all answers and 
subsequent pleadings in civil cases, all motions in bar and those 
attackmg the indictment or information in criminal cases, and 
copies of all correspondence with the Assistant General Counsel, 
Food, Drug, and Environmental Health Division, Department of 
Health, Education, and Welfare. 


Removal of Forfeiture Actions 


The removal of a seizure action to another district for trial is 
authorized only as provided for in Section 334 (a) and 28 U.S.C. 
1404 (a) has no application to seizure actions. Clinton Foods, Inc. 
v. United States, 188 F. 2d 289 (4 Cir. 1951), cert. den., 342 U.S. 
825; Fettig Canning Co. v. Steckler, 188 F. 2d 715 (7 Cir. 1951), 
cert. den., 341 U.S. 951. 


The Department should be notified immediately of all requests 
or motions made for the removal of seizure actions. 


Post-Seizure Samples 


Orders authorizing the taking of postseizure samples pursuant 
to 21 U.S.C. 334 (c) should be so drawn as to allow both the Gov
ernment and the claimant an opportunity to take a like sample 
at the same time, in the presence of a representative of the Depart
ment of Health, Education, and Welfare. Frequently, an attempt 
is made to obtain a stipulation from a U.S. Attorney that the 
Government's case will stand or fall on the analytical results of 
a postseizure sample. Such procedure is not authorized by the Act, 
and a stipulation to that effect should not be entered into. 


Disposition of and Payment for Samples 


If samples which U.S. Attorneys have on hand and which have 
been used in the prosecution of a case have no material value in 
the opinion of the local officials of the Department of Health, 
Education, and Welfare, they may be destroyed or such other 
disposition made of them as the U.S. Attorney deems proper. 
Where the local officials of the agency believe the samples are of 
material value, they should be shipped to such officials. If a claim
ant in whose favor a forfeiture action is resolved demands pay
ment for samples taken for the use of the Government after seiz
ure, and files a claim with the U.S. Marshal, the claim should be 
transmitted to the Department of Health, Education, and Welfare. 
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Procedure for Disposing of Condemned Product 


The statutory procedure set out in 21 U.S.C. 334(d) is the 
exclusive method of dealing with any product that is proceeded 
against by libel for condemnation under the Act, and in every case 
a decree of condemnation must first be entered before any dis
position can be made of the article seized. In re United States, 
140 F. 2d 19 (5 Cir. 1943). 


The person petitioning as owner for the release of the product 
must appear in the proceeding as claimant and establish his own
ership of the goods. The District Court may provide in its discre
tion, in the decree or by subsequent order after entry of a decree 
(except with respect to articles which may not, under 21 U.S.C. 
344 or 355, be introduced into interstate commerce), for the sal
vaging of the article by the claimant. The decree or order may 
provide that the claimant, upon the furnishing of a good and 
sufficient bond conditioned that the article shall not be sold or 
disposed of contrary to the provisions of the Act or the laws of 
any State in which sold, and the payment of costs, may take back 
the article condemned or some portion thereof and bring it into 
compliance with the Act, or denature it so that it may be used for 
animal feed, fertilizer, or other useful purpose, under the super
vision of the Department of Health, Education, and Welfare. Costs 
should include all storage charges incurred by the Government. 
The bond should be in an amount approximately twice the value 
of the article or portion thereof which is released for salvaging. 
The decree or order may direct, if the claimant so requests and 
such procedure is feasible, that the commodity be destroyed and 
the containers and cartons turned over to the claimant. 


Whether the seized article may be released to the claimant under 
this section is in the sound discretion of the trial court. 


A decree or order may provide that the condemned product be 
disposed of after it has been denatured under the supervision of 
the Department of Health, Education, and Welfare. This should 
not be done, of course, if the cost of the denaturing and sale will 
exceed the amount to be derived by the Government therefrom. 
In some instances, the cost may be lessened appreciably by requir
ing the purchaser, if the condemned product is sold, to denature 
the product at his own expense under the supervision of the De
partment of Health, Education, and Welfare. 


In all instances, the condemned product should be disposed of 
as directed in the decree or subsequent order, and this direction 
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should be specific. For example, the decree or order should not 
provide that the condemned product be destroyed by the U.S. 
Marshal or disposed of otherwise pursuant to the Act. If the 
product is to be destroyed because it cannot be salvaged for any 
useful purpose, the decree should so state. If the product is to be 
turned over to a public or charitable institution, the decree should 
name the institution and the purpose to which the product is to 
be put. (If necessary an amendment to the decree should be 
obtained.) In this connection, it should be noted that in no event 
should the condemned product be turned over gratis to any private 
individual or concern. 


Expert Witnesses 


When the services of an expert witness are needed, the U.S. 
Attorney should communicate by letter or telegram with the De
partment of Health, Education, and Welfare. The U.S. Attorney 
should inform the assistant general counsel of that Department 
by letter or telegram whenever inspectors or other personnel of 
that Department are needed in any capacity in connection with 
litigation under the Federal Food, Drug, and Cosmetic Act, in
stead of issuing subpoenas for them. The fees of expert witnesses 
are paid by that Department. 


Reports on Termination of Cases 


The Department should be furnished (and a copy forwarded to 
the Department of Health, Education, and Welfare and the local 
station of the Food and Drug Administration) with the name of 
the claimant or defendant, if any; the plea entered by claimant 
or defendant; the verdict, decision, or judgment and date thereof; 
if a criminal case, the recommendation, if any, made by the U.S. 
Attorney with respect to punishment, and the sentence and date 
thereof; and if a condemnation action, a copy of the judgment and 
decree of condemnation and date thereof, together with a state
ment of the disposition of the property seized. Where a condemna
tion action has been dismissed because the goods were not available 
for seizure, a copy of the order of dismissal should likewise be 
transmitted to the Department of Justice, the Department of 
Health, Education, and Welfare, and the local station of the Food 
and Drug Administration. 


Keeping Res Intact for Appeal 


In the event a trial court decides a condemnation action ad
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versely to the Government and enters an order directing that the 
product proceeded against be returned to the claimant, the execu
tion of such order must be stayed or the subject matter of the 
suit will no longer be present and the Government's right of appeal 
will be lost automatically. Consequently, every step should be 
taken to keep the goods intact in the possession of the Marshal 
in the event of a decision adverse to the Government, pending the 
determination of the Solicitor General with respect to the taking 
of an appeal. If necessary, a protective notice of appeal should 
be filed pending such determination. 


Federal Trade Commission Act Civil Penalty Cases 


Every civil penalty case for violation of a cease and desist order 
under the Federal Trade Commission Act (15 U.S.C. 45 (1» where 
foods, drugs, devices, or cosmetics are involved is submitted by 
the Federal Trade Commission to the Criminal Division for review. 
If the file appears adequate and the matter warrants action, it is 
forwarded to the appropriate U.S. Attorney. The U.S. Attorney 
should promptly furnish the Criminal Division and the Commis
sion copies of all pleadings and advise as to developments, the 
date on which the complaint was filed, the docket number, the trial 
date, the position taken by defendant, and any proposed settlement 
offer that may be received. It is the policy of the Criminal Division 
not to dispose of these cases without entry of judgment. The 
Government is entitled to costs as a matter of right, 28 U.S.C. 
1918 (a). 


Firearms 


The Gun Conrol Ac of 1968 (P.L. 90-618) is the primary 
Federal firearms control law. Title I of this Act, embodied 
in 18 U.S.C. 921-928, concerns commercial transactions in, and 
transportation and importation of, firearms and ammunition to 
private individuals, including all mail order sales and interstate 
sales, subject to the following exceptions: (1) Where the purchase 
is lawfully made in the State of the purchaser's residence and 
therefore intrastate in nature; (2) where the sale is consummated 
in a State immediately contiguous to the purchaser's State of resi
dence and sale and possession accord with laws of the respective 
States; (3) where a firearm is acquired by bequest or intestate 
succession; (4) where a firearm is loaned or rented temporarily 
for sporting purposes; (5) where a nonresident purchases a fire-
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arm while engaged in sport shooting in order to replace a lost, 
stolen, or inoperative weapon. Interstate transactions between 
federally licensed firearms collectors, dealers, manufacturers, and 
importers are likewise exempt (18 U.S.C. 922(b». However, in 
all commercial transactions permitted by this law, the transferee 
must submit a sworn statement containing specific information 
concerning his identity and eligibility to possess. All such sales 
are subject to a seven-day waiting period prior to delivery where 
the purchase is not made in person (18 U.S.C. 922 (c». 


Under 18 U.S.C. 922 (a), (b) it is unlawful for a person to 
ship, transport, or receive any firearm or ammunition in interstate 
or foreign commerce if he is under indictment for, or has been 
convicted of, a crime punishable by imprisonment for a term 
exceeding 1 year, is a fugitive from justice, uses or is addicted to 
narcotics, or is a person who has been adjudicted as a mental 
defective or committed to a mental institution. Moreover, it is 
unlawful for any Federal licensee to sell or otherwise dispose of 
a firearm or ammunition to any such person (18 U.S.C. 922 (d». 


The Gun Control Act sets forth additional restrictions on manu
facturers, dealers, and importers of firearms and ammunition. 
Title 18, United States Code, 923, provides that no person may 
engage in such a business unless he has received a license to do 
so from the Secretary of the Treasury. This provision applies with 
equal force to enterprises of an intrastate or interstate character. 
In addition, a separate license category provides for a "collector's 
license" whereby hobbyists who acquire, hold, or dispose of fire
arms or ammunition constituting curios or relics only, may exempt 
themselves from the restrictions imposed on interstate trans
actions in firearms (18 U.S.C. 923 (b». All licensees are subject 
to rigorous recordkeeping requirements as to any firearm or am
munition produced, shipped, imported, received, sold, or otherwise 
disposed of (18 U.S.C. 923 (g) ). All licensees are specifically pro
hibited from selling or delivering any firearm or ammunition to 
any individual who the licensee knows or has reasonable cause 
to believe is less than eighteen years of age. In addition, no 
weapon other than a rifle or shotgun may be sold to a person who 
the licensee knows or has reasonable cause to believe is less than 
21 years of age (18 U.S.C. 922(b) (1». Pursuant to 18 U.S.C. 
922 (b) (2) it is also unlawful for a licensee to sell or deliver a 
firearm or ammunition where the purchase or possession of that 
article by the purchaser would violate any State law or ordinance 
applicable at the place of delivery, sale, or other disposition. The 
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Gun Control Act places stringent limits upon the weapons which 
may be imported into the United States by a licensee (18 U.S.C. 
925(d». 


Title I of the Gun Control Act of 1968 places additional restric
tions on the transportation of weapons in interstate or foreign 
commerce by common carrier (18 U.S.C. 922 (c) and (f», the 
interstate transportation and sale of destructive devices, machine 
guns, or sawed-off weapons (18 U.S.C. 922 (a) (4) and (b) (4) ), 
the interstate transportation of a stolen firearm or stolen ammu
nition or the receipt, sale, concealment or storage of such a weapon 
which is part of interstate or foreign commerce (18 U.S.C. 922 
(i) and (j». 


Title 18, United States Code, Section 924 (a), imposes a maxi
mum penalty of $5,000 fine and 5 years' imprisonment on anyone 
who violates any of the foregoing provisions or who makes a 
false statement or representation with respect to information 
required by the statute. Under Section 924 (b), a penalty of not 
more than $10,000 or 10 years' imprisonment, or both, is provided 
where a person ships, transports, or receives a firearm or ammuni
tion in interstate or foreign commerce with intent to commit there
with an offense punishable by imprisonment for a term exceeding 
1 year or with knowledge or reasonable cause to believe that such 
an offense is to be committed therewith. Section 924 (c) provides 
for a sentence from 1 to 10 years for a first offense, and a sentence 
of from 5 to 25 years for a subsequent offense, where a person 
uses a firearm to commit, or carries a firearm unlawfully during 
the commission of, a Federal felony. In the case of a second con
viction the court may not suspend the sentence or give the defend
ant a probationary sentence. Title 18, United States Code, Section 
925 (a-c) sets forth certain limited exceptions from the disabilities 
of the Gun Control Act. 


Title II of the Gun Control Act, incorporated in 26 U.S.C. 
5801-7273, amends the National Firearms Act of 1934 (Ch. 53 
of the Internal Revenue Code). The provisions of the revised 
National Firearms Act extend only to machine guns, sawed-off 
rifles and shotguns, mufflers and silencers, so-called "conversion 
kits" for turning other weapons into machine guns, combinations 
of machine gun parts, smooth bore pistols and revolvers designed 
to fire shotgun shells, combination rifles and shotguns and destruc
tive devices such as explosive or incendiary bombs, grenades, 
mines, rockets, missiles, as well as large caliber weapons including 
mortars, antitank guns and artillery pieces (26 U.S.C. 5845 (a». 
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However, antique weapons of this sort are exempt from the pro
visions of this statute. 


The National Firearms Act imposes a special occupational tax 
on every person engaging in business as an importer, manufac
turer, or dealer of the included firearms (26 U.S.C. 5801). A 
second tax is imposed upon the transfer (26 U.S.C. 5811-5812) 
or "making" (26 U.S.C. 5821-5822) of a firearm by persons not 
subject to the special occupational tax. In addition to the payment 
of that tax, prospective makers or transferors must also secure 
formal authorization from the Secretary of the Treasury for the 
contemplated making or transfer. 


The revised National Firearms Act establishes a national regis
try for all firearms covered by its provisions. Title 26, United 
States Code, Section 5841, makes it incumbent upon each manu
facturer, importer, and maker of an included firearm to register 
each firearm he manufactures, imports, or makes. Each firearm 
transferred must be registered to the transferee by the transferor. 
All prosecutions involving a failure to comply with these regis
tration provisions or with firearms defined as destructive devices 
must receive prior authorization by the General Crimes Section, 
Criminal Division. 


Failure to comply with any provision of the National Firearms 
Act is punishable by not more than $10,000 fine or imprisonment 
for not more than 10 years, or both (26 U.S.C. 5871). 


Title VII of the Omnibus Crime Control and Safe Streets Act 
of 1968 (P.L. 90-351) is the third major Federal firearms 
statute. Section 1202 (a) of this title prohibits the receipt, posses
sion, or transportation of a firearm in commerce or affecting 
commerce by felons, persons discharged from the Armed Forces 
under dishonorable conditions, persons adjuged by a court to be 
mentally incompetent, persons who have renounced their U.S. 
citizenship, and aliens unlawfully in the United States. Individuals 
employed by any of the foregoing are likewise prohibited from 
receiving, possessing, or transporting a firearm in commerce or 
affecting commerce in the course of such employment. Violations 
of this provision are subject to a fine of $10,000 or imprisonment 
for 2 years, or both. Prisoners entrusted with a firearm by a com
petent prison authority and persons pardoned by the President or 
chief executive of a State and expressly authorized to possess a 
firearm are exempt from the foregoing restrictions. All prosecu
tions under this statute must be authorized by the General Crimes 
Section, Criminal Division. 
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Title 18, United States Code, Section 1715, makes it unlawful 
to knowingly deposit for mailing or delivery, or knowingly cause 
to be delivered by mail, any pistol, revolver, or other firearm 
capable of being concealed on the person. An offense under this 
statute is punishable by a fine of not more than $1,000 or imprison
ment for not more than 2 years, or both. 


The responsibility for administering the Gun Control Act of 
1968 is lodged with the Secretary of the Treasury. Primary inves
tigative jurisdiction for violations of both the Gun Control Act and 
title VII of the Omnibus Crime Control and Safe Streets Act rest 
with the Alcohol and Tobacco Tax Division, Internal Revenue 
Service. The Post Office Department is charged with responsibility 
for investigating violations of 18 U.S.C. 1715. In addition, the 
FBI, the Immigration and Naturalization Service, and the Bureau 
of Narcotics and Dangerous Drugs exercise investigative jurisdic
tion over violations of the Federal firearms laws which are ancil
lary to investigations within their primary jurisdiction. Clearance 
with the Criminal Division prior to taking action in cases involving 
firearms violations is required in those instances specified in this 
Manual or in subsequent notices in the U.S. Attorneys Bulletin. 


Desecration of the Flag 


Desecration of the flag of the United States, although prohibited 
by criminal statutes in many States, was made a Federal criminal 
offense by the act of July 5, 1968 (18 U.S.C. 700). Persons vio
lating this law are subject to a fine of not more than $1,000 or 
not more than a year in jail, or both. Oral statements are not 
proscribed but the law prohibits knowingly casting contempt upon 
the flag of the United States by publicly mutilating, defacing, 
defiling, burning or trampling upon it. The term "flag" is broadly 
defined to include any representation by which the average person 
seeing the same without delibration may believe it to represent 
the flag, standards, colors, or ensign of the United States. 


The legislative history and subsection (c) of the Act show that 
Congress did not wish to preempt the jurisdiction of the States 
in this matter. Therefore, where there is concurrent Federal and 
State jurisdiction, the Department will defer to prosecution by 
the State unless the desecration takes place on a Federal instal
lation. 


The Criminal Division has supervisory responsibility over this 
statute, the FBI has investigative responsibility. Except in those 
instances where immediate arrest is necessary to assure appre-
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hension of violators or to acquire evidence, prior authorization 
from the Criminal Division is required before instituting prose
cution. 


Fugitive Felon Act 


Primary Purpose 


Though drawn as a penal statute, and therefore permitting 
prosecution by the Federal Government of its violators, the 
primary purpose of the Act (18 U.S.C. 1073) is to permit the 
Federal Government to assist in the location and apprehension of 
fugitives from State justice. (Department Memo No. 304, Nov. 8, 
1961.) It does not supersede nor is it intended to provide an alter
native for State extradition proceedings. With certain exceptions, 
no prior Departmental approval is required to authorize issuance 
of a complaint under the Act in aid of the States (United States v. 
McCarthy, 249 F. Supp. 199 (E.D.N.Y. 1966», it being contem
plated that normally the Federal complaint will be dismissed 
when the fugitive has been apprehended and turned over to State 
authorities to await interstate extradition. Under the amendment 
passed in 1961, the Act applies to all State felonies, including 
crimes punishable by death, and the fact that the flight may occur 
prior to institution of State prosecution does not defeat operation 
of the statute. Lupino v. United States, 268 F. 2d 799 (8 Cir. 
1959), cert. den., 361 U.S. 834 (1959). 


Issuance of Federal Complaint in Aid of States 


Unlawful Flight to A void Prosecution; Prerequisites 


No action should be taken to authorize the issuance of a com
plaint for violation of the Act unless there is probable cause that 
the fugitive has fled and that his flight was for the purpose of 
avoiding prosecution. The breadth of the statute as amended in 
1961 requires that care be exercised to prevent its application to 
assist in the enforcement of any statute whose purpose is clearly 
discriminatory or in the discriminatory application of an other
wise lawful statute. Requests for Federal assistance should be 
scrutinized carefully to avoid such misuse of the statute. In doubt
ful instances, the advice of the Criminal Division should be sought. 


It should be clear that the State or local authorities are deter
mined to take all necessary steps to secure the return of the 
fugitive, and that it is their intention to bring him to trial on the 
State charge for which he is sought. Accordingly, caution should 
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be exercised to guard against use of the investigative services of 
the FBI to compel the discharge of civil obligations. Accordingly, 
requests for Federal assistance in instances of State worthless 
check violations or of desertion or nonsupport of a wife or child 
by a husband or parent, should be examined with particular 
care, and the advice of the Criminal Division should be sought in 
doubtful instances. 


Similarly, care should be exercised to avoid Federal Government 
involvement in situations which are essentially domestic relations 
controversies. No complaint should be authorized in cases where 
a parent is charged with the kidnapping or enticing away of his 
minor child, without the express prior approval of the Criminal 
Division. This policy is based on the intent of Congress as ex
pressed in the Federal kidnapping statute, a provision of which 
specifically excepts its application to the abduction of a minor 
child by a parent. The Division in rare instances may approve 
issuance of a complaint in an exceptional child custody situation 
where the abducting parent, by reason of his mental condition or 
otherwise, presents a serious threat to the child of physical injury 
or moral degeneration. 


Likewise, since the primary purpose of the Act is to assist the 
States in locating and apprehending fugitives, a complaint should 
not be filed in cases in which the location of the fugitive is already 
known by State authorities. 


State prosecution of the fugitive should have been commenced 
by complaint, warrant, indictment, or information. In this regard, 
it is suggested that U.S. Attorneys, when authorizing a Federal 
complaint, secure a certified copy of the State warrant and have 
the same readily available to deliver to a U.S. Marshal for trans
mission to the apprehending State when the fugitive is appre
hended. Commencement of a State action is theoretically not an 
absolutely essential prerequisite to the issuance of a Federal com
plaint under the Act, but prior issuance of a State warrant would 
seem to be possible in every instance. Where a request by a State 
for issuance of a Federal complaint does not contain satisfactory 
evidence of violation of the Act the State should first be requested 
to supply evidence of the requisite character. The FBI may be 
requested to make an investigation for the purpose of establishing 
the jurisdictional facts of apparent flight after the commission of 
a State felony. 


If the fugitive was released on bond, it should be clear that the 
bond has been forfeited. . 
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Procedure Upon Apprehension 


The fugitive should remain in Federal custody or on bail or 
other conditions of release only so long as is necessary to permit 
his commitment to the custody of authorities in the State where 
apprehended. Upon arrest of the fugitive under Federal warrant, 
he should be taken before the U.S. Commissioner without unneces
sary delay in compliance with Federal Rules of Criminal Procedure, 
Rule 40. Under no circumstances should a Federal officer solicit 
or accept waiver of interstate extradition by a fugitive in Federal 
custody or release a fugitive to State authorities for extradition 
or any other purpose without the approval of the Commissioner. 


The requesting State authority should be notified immediately 
and requested to institute extradition proceedings at once. By 
the time the fugitive is brought before the Commissioner, State 
authorities in the State of arrest hould have been contacted and it 
should have been ascertained whether they are ready and willing to 
take him into custody to await extradition. Concerning authority 
of a State to arrest and hold in custody a felon ft.eeing from another 
State, see 35 C.J.S., Extradition, Section 12; 18 U.S.C. 3182 and 
Constitution, Article 4, Section 2; D.C. Code, Sections 23-401 et 
seq.; Uniform Criminal Extradition Act (enacted in 44 States, 
the Virgin Islands, and the Canal Zone, but apparently not in 
Louisiana, Mississippi, Nevada, North Dakota, South Carolina, 
and Washington). Concerning waiver of extradition, see Uniform 
Criminal Extradition Act. 


Under ordinary circumstances, no useful purpose will be served 
by the setting of stringent conditions of release on the Federal 
charge. Where the asylum State authorities are ready to immedi
ately receive the fugitive and hold him to await interstate extradi
tion or under waiver of extradition, and the requesting State is 
ready and able to extradite him, release of the defendant on his own 
recognizance or dismissal of the Federal action in the requesting 
State is justified to expeditiously effect his transfer to asylum State 
authorities. In this event, the U.S. Attorney in whose district the 
original Federal complaint was filed should be contacted at once 
and informed of the circumstances and requested to dismiss the 
complaint. Prompt communication with the U.S. Attorney in the 
requesting State is particularly important if the Commissioner 
refuses to release the fugitive on his own recognizance. This pro
cedure can be expedited if the U.s. Attorney in the initiating 
district will transmit with the Federal warrant an indication that 
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he consents to discharge of the defendant and that he will seek 
dismissal of the Federal action on the conditions that custody of 
the fugitive will be accepted by State authorities where appre
hended and that the requesting State will immediately move to 
extradite him. A simple notice to the U.S. Attorney in the initiating 
district will then quickly lead to termination of he Federal pro
ceedings. 


Asylum State authorities in some localities refuse to accept 
custody of a fugitive except upon receipt of a copy of the warrant 
outstanding in the requesting State. If the State warrant has not 
yet been received when the fugitive appears before the U.S. 
Commissioner, pursuant to Federal Rules of Criminal Procedure, 
Rule 40, for release under 18 U.S.C. 3146 pending receipt of the 
warrant, the U.S. Attorney should request that stringent conditions 
of release be imposed, in light of the apparent high likelihood of 
flight. In these cases, it is highly desirable to forward the State 
warrant to the asylum State as quickly as possible. If as pre
viously suggested, the U.S. Attorney in the initiating district has 
already made available to the U.S. Marshal in that district a 
certified copy of the State warrant, the Marshal when notified of 
the defendant's apprehension can immediately send to the Marshal 
in the apprehending district the Federal warrant, together with 
the certified copy of the State warrant for presentation to asylum 
State authorities. 


If for any reason the demanding State is unwilling to extradite, 
or if extI'ladition is attempted but fails, a complete statement of 
all the facts should be forwarded immediately to the Criminal 
Division and instructions awaited before proceeding further. 


Unlawful Flight To Avoid Custody or Confinement 

After Conviction 



This portion of the statute apparently covers inmates of jails 
or prisons as well as those on conditional liberty, whether proba~ 
tion or parole. The Government must show that flight was for the 
purpose of avoiding custody or confinement; therefore, the evi~ 
dence should indicate that the subject knew or believed that his 
conditional liberty was about to be revoked or was at least in 
jeopardy. Selective handling by U.S. Attorneys in this regard will 
obviate indiscriminate use of the Act to locate parolees who have 
simply failed to report to the parole board or failed to notify 
the board of a change of address. 
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Unlawful Flight To Avoid Giving Testimony 


No complaint should be authorized under that portion of the 
statute punishing flight to avoid giving testimony until a State 
criminal proceeding, to which such testimony relates, has actually 
been instituted in the State court. See Durbin v. United States, 
221 F. 2d 520 (D.C. Cir., 1954). Before authorizing the filing of a 
complaint, the U.S. Attorney should be satisfied that there is sub
stantial evidence to indicate that the witness fled in order to avoid 
giving testimony. 


The majority of States have adopted the Uniform Act To Secure 
the Return of Witnesses From Without the State in Criminal 
Cases. The State should be required to exhaust existing remedies 
for securing the return of the witness. If the demanding State is 
unable to effect the return of the fugitive witness, a complete 
statement of all the facts should be forwarded to the Department 
and instructions awaited before proceeding further. 


Federal Information or Indictment 


The 1961 amendment to the Act incorporated existing adminis
trative practice by requiring approval by the Attorney General or 
Assistant Attorney General, in writing, before initiation of prose
cution for unlawful flight to lavoid prosecution, or custody or con
finement after conviction, or to avoid giving testimony. Accord
ingly, under no circumstances should an indictment under the Act 
be sought nor an information filed nor should removal proceedings 
under Federal Rules of Criminal Procedure, Rule 40 be instituted 
without the written approval of the Assistant Attorney General, 
Criminal Division. 


Gambling Devices Act of 1962 


Any person who manufactures, repairs, or deals in glambling 
devices should register with the Attorney General at the Depart
ment of Justice Building, Washington, D.C., and keep detailed 
monthly records, as required by 15 U.S.C. 1173. 


The Director, Associate Director, Assistant to the Director, 
Assistant Directors, inspectors, and agents of the FBI are author
ized and designated to make seizures of gambling devices under 
15 U.S.C. 1177. 


Other than the authority granted in the preceding paragraph, 
U.S. Marshals are authorized and designated as the officers to 
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perform the various duties with respect to seizures and forfeitures 

of gambling devices under 15 U.S.C. 1177 as are imposed upon 

collectors of customs or other persons with respect to the seizure 

and forfeiture of vessels, vehicles, merchandise, and baggage 

under the customs la,vs. 



A "dealer" in gambling devices has been judicially interpreted 
to be one who buys and sells gambling devices in the usual course 
of trade; one who buys to sell again. In Smith v. McGrath, 103 F. 
Supp.286 (Mel. 1952) and United States v. 200 Gambling Device.'!, 
346 U.S. 441 (1953), the Supreme Court held that the registration 
and report provisions of the Slot Machine Act of 1951 were not 
applicable to dealers engaged solely in intrastate commerce. The 
present Act, therefore, is applicable only to persons engaged in the 
business of manufacturing, repairing, or dealing with gambling 
devices in interstate or foreign commerce. However, a person 
engaged in any degree in manufacturing, repairing, or dealing 
,vith such devices in interstate commerce becomes subject to the 
registration and recordkeeping provisions of the Act as to all 
gambling devices handled, whether moving in interstate commerce 
or not. The registration index is maintained by the Organized 
Crime and Racketeering Section. 


This Act amends the Slot Machine Act of 1951, broadening the 
definition of gambling device with the intent to reach interstate 
traffic in all mechanical devices designed for gambling, including 
but not linked to roulette wheel, bingo-type pinball machines, 
electronic pointmakers, and similar devices. Whenever a gambling 
device is transported in interstate commerce in violation of any 
provision of 15 U.S.C. 1171-1178 said device becomes subject to 
forfeiture. While the interests of justice in a particular case may 
require that prosecution of the individuals involved be declined, 
nevertheless forfeiture proceedings should be undertaken in all 
cases. When these forfeiture proceedings are successful, the order 
of the court should instruct the U.S. Marshal to destroy the ma
chines. The same is true of seizures made under the wagering tax 
and related gambling laws. Should unusual circumstances militate 
against forfeiture, the U.S. Attorney should consult with the Crim
inal Division. 


Gold Violations (Criminal Prosecutions Involving Violations 

of Executive Orders and Regulations) 



Prosecution under 12 U.S.C. 95a and under 18 U.S.C. 371, where 
the charge is conspiracy to violate 12 U.S.C. 95a, as well as civil 
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forfeiture and double penalty actions under 31 U.S.C. 443, may be 
instituted without prior authorization. The Criminal Division 
8hould, however, be promptly advised of the initiation of such 
actions and be furnished with copies of indictments, complaints, 
motions, briefs, etc., and of all correspondence with the Treasury 
Department. Prior authorization must be obtained before bringing 
charges of conspiracy to violate the Gold Reserve Act, 31 U.S.C. 
440-446, and regulations thereunder and/or to defraud the United 
States of its monetary regulatory functions (with respect to gold) . 


Investigations 


Investigations will be conducted by the Secret Service. Cases 
will be referred directly by Secret Service field representatives. 
Whenever possible, the General Counsel of Treasury will furnish 
a prosecutive recommendation directly to the U.S. Attorney in 
advance of any steps in the criminal process. In most cases, how
ever, arrests are made by Secret Service agents at the time of 
discovery of illegally held gold. There is thus no opportunity for 
'a complete legal and policy review of the case prior to apprehen
sion of the suspects. In such cases, Treasury will, upon learning 
of the arrest, complete its review as rapidly as possible and for
ward a recommendation and advice to the U.S. Attorney as to how 
to proceed. 


Field representatives of the Secret Service will, as they have in 
the past and do in cases under other statutes, consult with the 
U.S. Attorneys during the course of investigations. In the event 
significant questions of policy or interpretations of statutes or 
regulations should arise during the investigation stage, as well as 
after, the Criminal Division should be consulted. Consultation 
with the Division is encouraged, particularly if there should be 
disagreement with Treasury recommendations. 


Government Reservations, Offenses on 


When cases are reported to U.S. Attorneys involving offenses 
committed on lands occupied by military and naval reservations, 
forts, arsenals, post offices, etc., U.S. Attorneys should first ascer
tain whether the Federal Government has acquired exclusive or 
concurrent jurisdiction over the lands. See paragraph 3 of 18 
U.S.C. 7 and the statutes in the Criminal Code applying to crimes 
committed in "the special Maritime and Territorial jurisdiction 
in the United States." Under R.S. 355, as amended by the Acts of 
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February 1 and October 9, 1940 (40 U.S.C. 255), the United States 
obtains no jurisdiction over acquired lands unless and until it 
formally accepts jurisdiction. See Adams v. United States, 319 
U.S. 312 (1943). Under a procedure inaugurated after the passage 
of the Act of February 1, 1940, the Criminal Division receives 
copies of letters of acceptance from the Federal land acquiring 
agencies, and transmits one copy of each letter of acceptance to 
the U.S. Attorney in the district where the land is situated. 


With respect to alnds acquired prior to February 1, 1940, there 
is a presumption that the Federal Government accepted such juris
diction as was offered by the State law, in the absence of evidence 
on a contrary intent on the part of the acquiring agency or Con
gress. Mason Co. v. Tax Comm'n., 302 U.S. 186 (1938); Fort 
Leavenworth R.R. Co. v. Lon'e, 114 U.S. 525 (1885). If the ques
tion of jurisdiction over a particular piece of land has not been 
previously decided judicially, the U.S. Attorney should make 
appropriate inquiry, usually of the local office of the Federal 
agency which acquired the land, to satisfy himself that the requi
site jurisdiction exists. In case of doubts, the Criminal Division 
should be consulted before instituting proceedings. 


Questions concerning civil or political rights of inhabitants on 
Government land, such as voting, liability for local licenses and 
taxes, residence, etc., should be submitted to the Lands Division. 


Housing Law Violations 


The Department of Housing and Urban Development Act, 
approved September 9, 1965 (79 Stat. 667), transferred to and 
vested in the Secretary of the Department of Housing and Urban 
Development (HUD) as of November 9, 1965, all the functions, 
powers, and duties of the Housing and Home Finance Agency, 
the Federal Housing Administration, and the Public Housing 
Administration. The Department operates under a number of 
statutory authorities in the fields of housing, urban renewal, and 
urban and metropolitan development. 


A large number of complaints of violations referred to the De
partment of Justice by HUD result from operations pusuant to 
the National Housing Act of June 27,1934, as amended (12 U.S.C. 
1791 et seq.) and involve principally Title I, which concerns home 
improvement insured loans and mortgage loan insurance. 


The Act authorizing the Title I program is implemented by Title 
24, chapter II, subchapter B, Code of Federal Regulations, 1968, 
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and provides for the insurance of approved lending institutions 
against losses they may incur on eligible loans up to 10 percent 
of the aggregate net amount advanced by the insured lending 
institutions. The loans obtained from these lending institutions 
are for the improvement of existing structures and the regulations 
prescribing other qualifications both for the borrower and lender. 


The criminal provisions as originally enacted (12 U.S.C. 1731 
(a) to (f», were repealed by the Act of June 25, 1948, and re
codified in 18 U.S.C., 1010 (the specific HUD fraud statute) 493, 
657, 709, 1006, 1008, and 1009. 


In its application to the Title I home improvement program, the 
gravamen of Section 1010 is the making or passing, knowingly, of 
a false loan document with the intent that the loan to be obtained 
shall be offered to or accepted by HUD for insurance, Cohen v. 
United States, 178 F. 2d, 588 (6 Cir. 1949), cert. den., 339 U.S. 
920. The general false statement statute, 18 U.S.C. 1001, is not 
applicable to the prosecution of fraudulent FHA Title I trans
actions since the entire loan is consummated with nongovernment 
bodies, private lending institutions, and there is only a possible 
in futuro submission to HUD in the event of default and claim 
for loss. Terry v. United States, 131 F. 2d 40 (8 Cir. 1942). The 
element of intent may be evidenced by the use of HUD forms, 
approved by the Bureau of the Budget, such as credit application 
notes and competition certificates with the printed heading "HUD 
Title I Completion Certificate," etc. See Cohen v. United States, 
supra, and Terry v. United States, supra. Venue will lie where the 
documents are submitted to the lending institution or where con
trol was relinquished. United States v. Dolan, 119 F. Supp. 309 
(E.D. N.Y. 1954). Section 1010 penalizes the persons, principally 
the home improvement salesman, who assist borrowers to obtain 
home improvement loans where false statements are made or 
caused to be made in processing the Title I loans. Ross v. United 
States, 197 F. 2d 660 (6 Cir. 1952), cert. den., 344 U.S. 832. Prose
cutions in Title I cases often include charges of conspiracy to vio
late Section 1010. United Stutes v. Uram, 148 F. 2d 187 (2 Cir. 
1945). There is a limitation, however, on joining in one conspiracy 
the several salesmen, homeowners, and dealer merely because an 
individual, such as the dealer, is the one and sole common denomin
ator. Kotteakos v. United States, 328 U.S. 750 (1946). Ct. Blumen
thal v. United States, 332 U.S. 539 (1947). 


The frauds perpetrated in the Title I program are usually the 
result of the activity of "confidence" men and swindlers who vic-
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timize the homeowner into participating in the criminal act by 
making false statements as to income, debts, and purpose of loan. 


The receipt of commissions or gifts for procuring loans by offi
cers of certain federally insured or supervised banks is proscribed 
by 18 U.S.C. 215. 


Section 709 of Title 18, United States Code, in part, penalizes 
false advertising by the unauthorized use of the name of the De
partment of Housing and Urban Development, Housing and Home 
Finance Agency, Federal Housing Administration, Public Hous
ing Administration, etc., or the letters HUD, HHFA, FHA, PHA, 
etc., to imply that any of these or other Federal agencies endorses 
or approves a product, business, or project. 


Section 493 of Title 18, United States Code, encompasses the 
making or passing of forged, altered, or counterfeited notes, bonds, 
debentures, obligations, etc., of several agencies, Government cor
porations and banks including the Department of Housing and 
Urban Development. 


The embezzlement, misapplication, or purloining of moneys, 
funds, securities, etc., by officers, agents, or employees of HUD 
is penalized by 18 U.S.C. 657. 


The making of false entries and reports by officers, agents, or 
employees of HUD is a violation within the purview of 18 U.S.C. 
1006. 


The mortgage insurance programs of HUD under the National 
Housing Act, as amended, affecting both individual homes and 
multi-family rental housing give rise to false statements and 
material and willful concealments in violation of 18 U.S.C. 1001 
and 1010. The general false statement statute, 18 U.S.C. 1001, 
is applicable here because the specific false statement statute, 18 
U.S.C. 1010 does not include concealment within its coverage. In 
the mortgage insurance program, the gist of the usual violations 
of Section 1010 is the uttering and making of false statements 
for the purpose of influencing in "any way" the action of HUD. 
In the multifamily rental projects, the false statements or con
cealments may be found in the application for insurance, prevail 
ing wage certificate (Sec. 212, National Housing Act), mortgagor's 
certificate of outstanding obligations, undisclosed construction 
contracts, rent increase applications as well as in other documents 
and correspondence directed to cause HUD to act. 


The Federal Bureau of Investigation has primary jurisdiction 
for the investigation of possible violations of Federal criminal 
statutes arising in connection with the operations of the Federal 
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Housing Administration of the Department of Housing and Urban 
Development, including allegations of violations of 18 U.S.C. 
1010. However, the FBI will not assume jurisdiction of any mat
ters previously investigated by HUD to any substantial extent. 
Where HUD has not conducted any investigation or only nominal 
investigation, the FBI will initiate full investigation. Whenever 
a matter has been substantially investigated by HUD, U.S. Attor
neys should address their request for additional investigation to 
the Director, Inspection Division, Department of Housing and 
Urban Development, Washington 25, D.C. 


The Housing Assistance Administration of the Department of 
Housing and Urban Development (formerly the Public Housing 
Administration and the U.S. Housing Authority), among its other 
programs, assists local housing authorities in low-rental public 
housing projects by annual contributions. The filing of false re
ports by officials of the local housing authority or the willful fail
ure by such officials or employees to disclose conflicting interests 
or benefits are in violation of 18 U.S.C. 1012. Blum v. United States, 
212 F. 2d 907 (5 Cir. 1954). 


The making of a false report for the purpose of influencing the 
actions of the Federal Home Loan Bank Board is a violation of 
18 U.S.C. 1014. 


Immigration and Naturalization Cases 


Cases of illegal entry into the United States in violation of 8 
U.S.C. 1325, notwithstanding the provisions of Section 1329, should 
be prosecuted in the district where the alien actually entered or 
attempted to enter, and not in the district where found. See the 
Sixth Amendment to the Federal Constitution. However, any alien 
who enters the United States after exclusion or deportation in 
violation of 8 U.S.C. 1326, may be prosecuted in the district where 
he is apprehended, even though the entry was made through an
other district, if the indictment is based on the "at any time found" 
clause in section 1326. 


In the ordinary case involving an alien subject to criminal prose
cution under 8 U.S.C. 1326, where the place of reentry is known 
and can be proved, the prosecution should be brought in the dis
trict where the reentry occurred. The "found" provision of the 
statute may be invoked where: (1) the place of reentry -and hence 
venue cannot be established; (2) the alien is found in the United 
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States at a location far removed from the place of reentry; or 
(3) prosecution at the place of reentry is otherwise impracticable 
or inadvisable. Where it is known that the illegal reentry took 
place more than G years previousl~T, so that prosecution for the 
entry itself is barred by the statute of limitations, the "found" 
provision should not be used without prior authorization from 
the Criminal Division. 


In cases where the removal of an alien charged with illegal 
entry is desired, the U.S. Attorney for the district where the offense 
has been committed must advise the Department fully of all the 
facts in the case and await instructions before proceeding by in
formation or indictment against the person whose removal is 
desired. 


Report should be made to the Department of the outcome of all 
civil proceedings and important prosecutions arising under the 
immigration and nationality laws, except naturalization proceed
ings. In all cases in which the decision is adverse to the Govern
ment, except criminal cases in which no appeal is allowed by law, 
copies of the pleadings and other documents, except insofar as 
previously supplied to the Department, shall be promptly submit
ted along with a recommendation as to appeals. See also Title 6, 
Appeals. 


Regional counsel of the Immigration and Naturalization Service 
are charged with the responsibility of submitting directly to the 
Department recommendations on behalf of the Service as to ap
peals to the Court of Appeals from decisions adverse to the Gov
ernment. In order that they may promptly discharge this respon
sibility, U.S. Attorneys should immediately advise the appropriate 
district director of such decisions. The district director, in turn, 
has the responsibility under Service procedures of notifying the 
regional counsel. This procedure does not apply with respect to 
Court of Appeals decisions or district court decisions which are 
appealable directly to the Supreme Court. In such cases the Serv
ice's recommendations as to appeal or certiorari are made to the 
Department by the General Counsel in Washington. In addition 
to the procedures outlined above, U.S. Attorneys should advise 
the district directors of all other decisions in litigation affecting 
the Service. 


No suit shall be instituted by the U.S. Attorney to revoke natural
ization under 8 U.S.C. 1451 until so directed by the Department. 
Notwithstanding that under 8 U.S.C. 1421 (a) jurisdiction may 
lies in various courts of the States, all such actions shall be filed 
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in the Federal district courts. There is no objection to the payment 
of the expenses of filing in State courts certified copies of judg
ments in accordance with 8 U.S.C. 1451 (h). 


In all cases involving the revocation of naturalization, service 
may be had upon absentees from the United States or the judicial 
district in which the defendant last had his residence by publica
tion or by any other method permitted by the laws of the State 
or place where the suit is brought. If the State statute permits 
service upon absentees by registered mail only, no publication is 
necessary. If service can only be effected by publication, the pub
lication must be in strict compliance with the State statute. A 
consent and waiver shall not be deemed to dispense with the re
quirements of service, unless the consent was obtained subsequent 
to the institution of the action and may be treated as a confession 
of judgment. It is not necessary to obtain prior approval of the 
expense of publication where it is done pursuant to court order, 
either special or standing. 


Impersonation and Protection of the Uniform 


Impersonation of Federal officers or employees impairs the in
tegrity and prestige of the Government service and, accordingly, 
should be vigorously prosecuted under 18 U.S.C. 912 or 913. 


Section 912 states two different offenses. The first is to imper
sonate a Federal officer or employee and act as such. The second 
is to impersonate a Federal officer and obtain a thing of value. 
Recent court cases such as Honea V. United States, 344 F. 2d 798 
(5th Cir. 1965) and United States V. Guthrie, 387 F. 2d 569 (4th 
Cir. 1967) indicate that the courts are requiring that the indict
ment charge an intent to defraud as an element of the second 
offense in Section 912. Consequently, you should include such a 
charge in indictments for the second offense, i.e., obtaining a thing 
of value. See the suggested indictment for the second offense (re
vised June 1, 1967) in the "Guides for Drafting Indictments," 
prepared by the Criminal Division. 


It is to be further noted that both offenses require that the 
person pretend to be a Federal officer or employee "acting under 
authority of the United States, department or agency or officer 
thereof." This causes no problem for prosecutions under the first 
offense in Section 912. However, in regard to the second offense 
where the impersonator obtains a thing of value, the courts have 
held that in order to violate Section 912 the impersonator must 
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pretend not only that he is an employee of the United States but 
also that he is acting under Federal authority. See, United States 
v. Grewe, 242 F. Supp. 826 (\v.D. Mo., 1965) ; United States v. 
MaTtin, No. 31902-CD (S.D. Calif., July 15, 1963) ; United States 
v. York, 202 F. Supp. 275 (E.D. Va., 1962) The courts believed 
this interpretation was necessary if the required pretense of "act
ing under the authority of the United States" and also the words 
"in such pretended character" were not to be read out of the 
statute. 


Consequently, it is the policy of the Department, based upon 
the above cited cases, that prosecution under the second part of 
18 U.S.C. 912 should be sought where the subject, in 'addition to 
impersonating a Federal officer or employee, pretends to be acting 
under color of authority to obtain the thing of value. Prosecution 
should also be considered where the subject expressly or implicitly 
suggests that the valuable thing demanded or obtained was neces
sary for the performance of his official or authorized duty. See, 
United States V. Grewe, supra. 


If a civilian wears a military uniform unlawfully, prosecution 
should normally be initiated under 18 U.S.C. 702 unless the subject 
goes no further than to attempt to impress a female acquaintance. 
If a member of the Armed Forces commits such offense, prosecu
tion should normally be left to the military or naval authorities, 
but in the event prosecution is declined by the military or naval 
authorities, advice should be requested in unusual cases from the 
Criminal Division. If, however, the offense is committed by a 
member of the Armed Forces outside of a military installation, 
the crime should be prosecuted in the civil courts (as provided for 
in the memorandum of understanding between the Departments 
of Justice and Defense) unless the military authorities believe 
the crime involves special factors relating to the administration 
and discipline of the Armed Forces or unless the crime was com
mitted while on organized maneuvers. 


Indian Liquor Law Violations 


The principal statutes involved are 18 U.S.C. 1151 (defining 
Indian country) ; 18 U.S.C. 1154 and 1156 (penalizing the intro
duction into or possession of intoxicating liquor in Indian country 
and the sale thereof to Indians) ; 18 U.S.C. 1161 (eliminating the 
application of 18 U.S.C. 1154, 1156, 3113, 3488, and 3618 to areas 
outside of Indian country and to acts or transactions within Indian 
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country where same are in conformity with both the State law 
and tribal ordinances of the area) ; 18 U.S.C. 3113, 3618 and 3619 
(forfeiture provisions), and 18 U.S.C. 1152 (general applicability 
of U.S. laws). 


Investigation 


Investigations and reports of violations are made by Indian 
agents under jurisdiction of the Commissioner of Indian Affairs, 
Department of the Interior. The cases usually are reported directly 
to the U.S. Attorney for prosecution, no copy of the report coming 
to the Department. However, occasionally an important or novel 
case may be submitted to the Department for consideration and 
reference to the U.S. Attorney. 


Classes of Indians Covered 


The Indians to whom the sale of liquor is prohibited within 
Indian country are: Indians to whom allotments of land have been 
made while title to such land is held in trust by the Government; 
Indian wards of the Government under charge of any Indian super
intendent or agent; and Indians, including mixed bloods, over 
whom the Government, through its departments, exercises guardi
anship or contro1. 


Prosecution 


The enactment of H.R. 1055, 83rd Congress, 1st session (P.L. 
277), amending Chapter 53 of Title 18, United States Code, 
by adding a new section, eliminated several offenses under the 
Indian liquor laws. Since August 15, 1953, sales of liquor to Indians 
covered by 18 U.S.C. 1154 outside of Indian country are no longer 
prohibited or penalized. However, the acts proscribed by Sections 
1154, 1156, 3113, 3488, and 3618 of Title 18, United States Code, 
are still punishable under these sections if committed within In
dian country, unless they are permitted both by the laws of the 
State in which they are committed and the ordinances of the tribe 
having jurisdiction over such area. Such ordinances to be effec
tive must have been duly published in the Federal Register. 


Before instituting any criminal prosecution in the Federal courts 
for violations of these sections, it will be necessary to determine 
whether the acts of transactions are also prohibited by either 
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the State laws or tribal ordinances. However, it should be noted 
that the enactment of 18 U.S.C. 1161 does not in any way affect 
any liability which has been or hereafter may be incurred under 
the internal revenue laws with respect to the manufacture of and 
traffic in liquor. 


Seizures: Forfeitures 


Liquor and other property, mostly vehicles, used in violation 
of the law may be seized and forfeited. Such liquor may not be 
sold but must be disposed of in accordance with 26 U.S.C. 5688. 
Forfeitures are consummated through complaints, which pursuant 
to 28 U.S.C. 2461 (b) should conform as near as may be to proceed
ings in admiralty. Such actions also may be brought pursuant to 
the internal revenue laws if a violation of such laws also is in
volved. Forfeitures of vehicles under the Indian liquor laws may 
not be compromised or remitted administratively, but may be re
mitted by the courts in accordance with 18 U.S.C. 3619. 


Where property decreed forfeited has been requested for official 
use by the General Services Administration such request should 
be reflected in the decree, a copy of which must be transmitted 
immediately to the General Services Administration, Washington, 
D.C. 


Internal Revenue and Related Liquor Laws 


The internal revenue laws respecting liquor are found princi
pally within 26 U.S.C. 5001-5693. Some of these sections relate 
entirely to liquor (its taxation, manufacture, occupation, and dis
tribution from the revenue standpoint as well as the criminal, 
civil penalty, and forfeiture provisions). Others also concern in
ternal revenue taxes on other articles and occupations, and include 
~eizure and forfeiture provisions, etc., applicable to internal rev
enue laws generally. Related statutes are 27 U.S.C. 201-212 (Fed
eral Alcohol Administration Act) ; 27 U.S.C. 121-122 (interstate 
commerce laws) ; 18 U.S.C. 1261-62 and 3615 (protection of the 
dry States); 18 U.S.C. 1263-1265 (labeling packages, etc., of 
liquor shipped). Still other sections of the internal revenue laws 
and of the general laws of the United States, as well as certain 
provisions of the customs laws, particularly 19 U.S.C. 1613 and 
1618 as provided in 26 U.S.C. 7327, as to remissions of forfeiture, 
are applicable. See elsewhere in the U.S. Attorneys Manual as to 
Indian liquor laws. 
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Investigations 


Violations of such laws primarily are investigated by agents of 
the Alcohol and Tobacco Tax Division, Treasury Department, and 
generally are reported for prosecution directly to the U.S. Attor
neys by that Division. In rare instances involving important or 
novel cases such reports may be submitted to the Department for 
consideration and reference by it to the U.S. Attorneys for action. 
Otherwise no copies of violation reports are received in the De
partment, except those involving conspiracies and Federal Alcohol 
Administration Act violations. The receipt of any of such reports 
from the Alcohol and Tobacco Tax Division by the U.S. Attorney 
with an appropriate request therein for prosecution or suit, by 
delegation constitutes the authority required by 26 U.S.C. 7401 
to commence action. If such authority is questioned the Depart
ment should be contacted immediately. 


Cases may be adopted by the Alcohol and Tobacco Tax Division 
and reported to the U.S. Attorney for prosecution. However, evi
dence illegally obtained by State officers is not admissible. See 
Elkins V. United States, 364 U.S. 206 (1960). 


Limitation of Actions 


The limitation on bringing indictment or filing criminal infor
mations for both substantive and conspiracy offenses is either 3 
or 6 years, depending on whether there was fraud, etc., involved. 
See 26 U.S.C. 6531. Limitations do not run during the time the 
offender is absent from the district where the offense was com
mitted. Suits to enforce fines, penalties, and forfeitures must be 
brought within 5 years of the time the claim accrued. See 28 U.S.C. 
2462. Property seized under any revenue law may not be replevied. 
See 28 U.S.C. 2463. In the case of an adverse judgment a certificate 
of reasonable cause for the seizure should be sought pursuant to 
28 U.S.C. 2465. 


Prosecution 


The emphasis is on prosecutions of illicit distillers, large scale 
traffickers in nontaxpaid liquor, including diverters of industrial 
alcohol, and the principals involved in appreciable and willful 
frauds on the revenue. Special attention is given to the prosecution 
of conspiracy cases, particularly those involving criminal syndi
cates or racketeers operating extensively. The primary aim is to 
protect the revenue on liquor. However, wholesale liquor dealers 
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and others who transport or conspire to ship large quantities of 
taxpaid liquor into dry areas through false practices entailing 
Federal liquor law violations should be prosecuted vigorously. 
Such violations usually are of 26 U.S.C. 5621, 5681, 5686 (6), 5691, 
6065,7011,7272,7273,7206-7207; 18 U.S.C. 371 or 27 U.S.C. 203. 


In minor cases where the U.S. Attorney believes the defendants 
will be adequately punished under State laws, he may turn such 
cases over to the appropriate State authorities for such disposition. 
In other minor cases where the U.S. Attorney considers prosecu
tion is not warranted and he is unable to dispose of the cases by 
,yay of compromise he may return them to the Alcohol and Tobacco 
Tax Division for disposition. 


Seized Property 
Liquor and other personal property, mostly vehicles, used in 


the violation of the law may be seized and referred to U.S. Attor
neys for proceedings to forfeit, 26 U.S.C. 7301, 7302. This occurs 
where the appraised value of the property exceeds $2,500 or a 
claim and a cost bond are filed. Property of less value, unless the 
claim and bond are filed, is disposed of by advertisement and sale 
by the Alcohol and Tobacco Tax Division pursuant to 26 U.S.C. 
7325. Seizures of real estate used as distillery premises may also 
be referred to the U.S. Attorney for complaints. However, com
plaints against realty in some instances may be inadvisable. They 
should be brought only after consideration of the extent and value 
of the property subject to forfeiture, exclusive of the interest 
therein of persons who had no knowledge that the distillery was 
on their property, in which event such interest is not forfeitable. 
Unless forfeitures of either personalty or realty are remitted or 
compromised by the Department in accordance with the law, or 
the U.S. Attorney declines prosecution because of the insufficiency 
of the evidence and so advises the seizing agency, the forfeitures 
should be consummated through the filing of complaints, a copy 
of which should be transmitted to the Department. The proof in 
such cases is by a preponderance of the evidence. Pursuant to 28 
U.S.C. 2461 the proceedings should conform as near as may be 
to those in admiralty. They should be brought in the district where 
the property is found. See 28 U.S.C. 1395 (b). See Disposition of 
Seized Property, on following page. 


Compromises: Remission of Forfeitures 
It is the general policy not to compromise criminal liability in 


cases involving the manufacture of untaxpaid liquor or the traf-
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ficking in such liquor, especially where the tax fraud is substantial. 
However, there may be rare instances where such action would 
be appropriate. 


After reference of seized property to the U.S. Attorney for com
plaint, the Department may entertain offers in compromise or 
petitions seeking remissions of forfeitures as to all types of seized 
property. See Executive Order 6166 (5 U.S.C. 1964 ed. following 
124-132 and 5 U.S.C. 1967 ed. following 901). Action ~ay be 
taken by the Department on petitions respecting vehicles seized 
under the internal revenue liquor laws until the entry of a decree 
of forfeiture. Thereafter, only as to vehicles so seized, the courts 
have exclusive jurisdiction to remit or mitigate forfeitures pur
suant to 18 U.S.C. 3617. If a petition is filed with the court the 
field office of the Alcohol and Tobacco Tax Division should be re
quested to investigate and report respecting the claims of the 
petitioners. Unless the petitioner has clearly complied with all 
statutory prerequisites set forth in subsection (b) the petition 
should be opposed vigorously. The burden is on the petitioner to 
show such compliance pursuant to subsections (b) (1) and (2), 
and as to (b) (3) if the contract was with a person having a record 
or reputation for liquor law violations. The courts are not author
ized to remit forfeitures in respect to other types of property seized 
either under the internal revenue laws, or, except as to Indian 
liquor law violations (18 U.S.C. 3619), property seized under any 
other laws of the United States. See the reasoning in United States 
v. One 1941 Plymouth Sedan, etc., 153 F. 2d 19 (10 Cir. 1946) ; 
United States v. Grambling, 180 F. 2d 498 (5 Cir. 1950) ; United 
States v. Andrade, 181 F. 2d 42 (9 Cir. 1950). As to compromises 
and remissions of forfeiture see pertinent paragraphs of the 
U.S. Attorneys Manual. 


Disposi tion of Seized Property 


To avoid unnecessary expenses (storage charges) and depreci
ation of property, especially in vehicle seizure cases, complaints 
should be disposed of as expeditiously as the circumstances in the 
case may permit, without jeopardizing the criminal case or the 
rights of claimants. If there is a default, default judgment or de
cree should be sought promptly. 


Forfeited liquor may not be sold but must be disposed of in 
accordance with 26 U.S.C. 5688. The disposition of forfeited real 
estate in accordance with 26 U.S.C. 7506 is by the Commissioner 
of Internal Revenue. The General Services Administration may 
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make application for any forfeited property for official use of a 
designated agency pursuant to 40 U.S.C. 304. If a request has been 
made by the General Services Administration for a vehicle sub
ject to forfeiture under the internal revenue laws relating to 
liquor, that agency should be notified immediately of the filing 
with the court of any petitions seeking a remission or mitigation 
of forfeiture of a lien, giving the amount claimed, and should be 
requested to advise whether, in the event of allowance of the lien 
by the court, it is willing to assume payment in order to acquire 
the vehicle or whether its request has been withdrawn. 


The U.S. Attorney should keep the Department currently ad
vised respecting the developments in important criminal and for
feiture cases reported to him for prosecution. He should advise 
the Department promptly of any adverse decision either as to 
remission of forfeiture or as to forfeiture and should preserve 
the res pending determination of the question of appeal by the 
Solicitor General. 


Kidnapping 


U.S. Attorneys should give special attention to cases involving 
violation of the Federal kidnapping statute (18 U.S.C. 1201, 1202). 
The death penalty provision in the kidnapping statute, 18 U.S.C. 
1201 (a) (1), was declared unconstitutional in United States V. 


Jackson, 390 U.S. 570 (1968). The Jackson case held, however, 
that the death penalty "provision is severable from the remainder 
of the statute" and the unconstitutionality of that clause did not 
affect the remainder of the statute. 


Charges against a defendant being held for a Federal kidnap
ping offense should not be dismissed without specific authority 
from the Department. Important details relating to kidnapping 
cases should be reported promptly to the Department. 


Prosecutions under this statute should be instituted in the Dis
trict where the kidnapping occurred unless circumstances of a 
particular case indicate that it would be more expedient to insti 
tute prosecution in another district. Conflicts or requests for a 
transfer of venue should be referred to the Criminal Division for 
resolution. 


Labor-Management Reporting and Disclosure 

Act of 1959 



The Labor-Management Reporting and Disclosure Act of 1959 
(29 U.S.C. 401-531) contains a number of criminal provisions. 
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Pursuant to a memorandum of understanding entered into between 
the Secretary of Labor and the Attorney General, on February 16, 
1960, investigative jurisdiction over the offenses has been placed 
in the Department of Labor and the Federal Bureau of Investi
gation. 


The offenses investigated by the Bureau of Labor-Management 
Reports, Department of Labor are: 


Section 209, 29 U.S.C 439. Relating to willful violations of 
the reporting section of Title II, false statements of material 
facts, failure to disclose material facts, or false entries in 
reports required by the Title or willful concealment, with
holding or destruction of books, records, reports, or state
ments required to be kept. 


29 U.S.C. 461, subsection (c). Relating to willful violations 
of the section requiring reports on subordinate organizations 
in Trusteeship, and 


Subsection (d). Relating to false statements of material 
facts, or failure to disclose material facts in trusteeship re
ports and false entries or concealment, withholding or destruc
tion of documents, books, records, reports, or statements on 
which the required report is based. 


29 U.S.C. 463 (b). Relating to (1) the counting of votes of 
delegates from an organization in trusteeship, unless such 
delegates were chosen by secret ballot at an election in which 
all members in good standing were entitled to participate, or 
(2) transfer of the funds of the trusteed organization except 
normal per capita taxes and assessments. 


29 U.S.C. 502. Relating to willful violations of the bonding 
requirements of the Act. 


29 U.S.C. 503, subsection (a). Relating to loans to ofikers 
or employees of the organization resulting in a total indebted
ness to the organization in excess of $2,000, and 


Subsection (b). Relating to the payment by a labor organi
zation of the fines of an officer or employee of the organization. 


When a complaint alleges a violation of any of these sections 
it should be referred to the local office of the Bureau of Labor 
Management Reports, Department of Labor. Cases investigated 
by compliance officers of the Bureau of Labor-Management Re-
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ports, are processed through the Department of Labor regional 
counsel. Except in extraordinary situations U.S. Attorneys should 
not accept such cases for prosecutive determination except upon 
the recommendation of the said regional counsel. Extraordinary 
cases, which for some reason require immediate action, should be 
accepted directly from the Bureau of Labor-Management Reports 
only upon specific authorization of the Organized Crime and 
Racketeering Section. 


The offenses investigated by the Federal Bureau of Investiga
tion are: 


29 U.S.C. 501 (c). Relating to embezzlement, theft, or un
lawful and willful abstraction or conversion of the funds or 
property of a labor organization of which the subject is an 
officer or employee. 


29 U.S.C. 503 (b) . Relating to the payment by an employer 
of the fine of any officer or employee of a labor organization. 


29 U.S.C. 504. Relating to the prohibition against persons 
convicted of certain crimes holding union office within 5 years 
of the date of their conviction or the termination of their 
imprisonment. 


29 U.S.C. 522. Relating to the prohibition against picketing 
for the purpose of personal enrichment of any individual 
(except for bona fide employee benefits). 


29 U.S.C. 530. Relating to the deprivation of any member 
of a labor organization of any of the rights guaranteed by the 
Act by force, violence, or threats of force and violence. 


Where a Labor Department investigation, conducted to discover 
whether a reporting or recordkeeping violation had occurred, si
multaneously develops an embezzlement based upon the same basic 
factual situation, a reinvestigation by the FBI involving the re
interviewing of witnesses and a reexamination of records would 
appear to result in unnecessary expense and duplication of func
tion. This situation could also lead to practical difficulties in the 
trial of cases particularly with regard to compliance with 18 
U.S.C. 3500, which requires production of statements made by 
prosecution witnesses to Government agents. There also could be 
problems relative to admissions or confessions by an accused. 


This problem is one that can Vary depending upon the facts 
of a given case and the stage of a particular investigation. It should, 
therefore, be determined by the U.S. Attorney what is the best 
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method of achieving successful completion of the case and at the 
same time avoiding unnecessary expense and duplication of func
tion. For example, if the parallel embezzlement case is substan
tially completed as a result of the reporting and disclosure in
vestigation, the Department of Labor should follow the investi
gation to completion. On the other hand, if fresh investigation 
which is not parallel to a reporting and disclosure violation is 
necessary, the FBI should be assigned to the matter. 


Certain practices have been adopted in the enforcement of those 
sections investigated by this Department. It is recommended that 
these practices be followed by U.S. Attorneys in enforcement of 
the Act. The practices are as follows: 


29 U.S.C. 504. Since the underlying purpose of the legisla
plies only to the funds of a labor organization, the funds of 
a trust established in conformance with 29 U.S.C. 186 (c) (5) 
would not come within this definition. See Lewis v. Benedict 
Coal Co., 361 U.S. 459 (1960). 


29 U.S.C. 502. Because of serious problems inherent in this 
section no prosecution should be initiated without prior sub
mission of the case for review by the Criminal Division. 


29 U.S.C. 504. Since the underlying purpose of the legisla
tion was to eliminate undesirable persons from the labor 
movement and was directed more toward compliance than 
enforcement, and because of the requirement that the viola
tion be willful, a procedure of notification has been adopted 
when it is learned that a person is in violation. The person 
in violation, as well as the chief executive officer of his local 
organization and the international organization, if any, is 
notified of the violation and advised that prosecution will be 
initiated unless the relationship is terminated. This procedure 
has resulted in a very satisfactory record of compliance. 


In any matter which is a violation of this Act as well as a viola
tion of State or local law the U.S. Attorney is authorized to deter
mine, after investigation, whether the matter should be referred 
to local authorities for prosecution or whether it warrants Fed
eral prosecution. This situation will occur most frequently in vio
lations of Section 501 (c), embezzlement, theft, or conversion of 
the funds of a labor organization. When such matters are referred 
to local authorities the Federal Bureau of Investigation should be 
advised of the referral and requested to determine the status of 
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the local prosecution 90 days after referral. In the event local 
authorities fail to take any action upon such a referral within 
90 days the U.S. Attorney should then initiate Federal prosecution. 


The Criminal Division should be notified immediately upon 
receipt of any complaint involving a labor organization, or an 
official thereof, appearing to be subject to racketeer influence. 


This procedure is not applicable to persons who are or have 
been members of the Communist party, the prosecution of whom 
is under the supervision of the Internal Security Division. 


Master Key Act 


The Act of October 12, 1968 (P.L. 90-560; 82 Stat. 997) pro
vides for new section 4010 of Title 39, United States Code, which 
proscribes the mailing of master keys for motor vehicles and ad
vertisements for their sale. The Act also provides a fine of not 
more than $1,000 or imprisonment of not more than 1 year, or 
both, for violation of Section 4010. This penalty is embodied in 
new Section 1716A of Title 18, United States Code. 


Under Section 4010 (a), nonmailable matter includes any motor 
vehicle master key, any pattern, impression, or mold from which 
a motor vehicle master key may be made, and any advertisement 
for the sale of any such key, pattern, impression, or mold. Subsec
tion (b) of Section 4010 authorizes the Postmaster General to 
make such exemptions from the provisions of subsection (a) as 
he deems necessary. U.S. Attorneys will be promptly informed 
when the exceptions are published. 


Investigations of violations of the law will be conducted by the 
Post Office Department. Correspondence regarding prosecutions 
should be addressed to the Criminal Division. 


Military Medals and Insignia 


As a matter of practice, the wife, mother, or sweetheart of a 
person awarded a military medal should be warned to refrain 
from wearing the medal rather than be criminally prosecuted for 
the first violative wearing. On the other hand, unscrupulous deal
ers in military medals should be vigorously prosecuted. 


Narcotic, Dangerous Drug and Marihuana Violations 


The principal narcotic and marihuana statutes involved are: 
18 U.S.C. 1403, 1407; 21 U.S.C. 171-185 (Narcotic Drugs Import-
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Export Act) ; 21 U.S.C. 188 et seq. (Opium Poppy Seed Act) ; 26 
U.S.C. 4701-4706, 4721-4725, 4731-4736; 4771-4775, 6302" 
6671-6672, 7201-7203, 7301, 7343 (Harrison Narcotic Act) ; 26 
U.S.C. 4741-4756, 4761-4775, 7491 (Marihuana Tax Act). In 
addition there are general provisions applicable to both the Har
rison Narcotic Act and the Marihuana Tax Act: 26 U.S.C. 6001, 
6065, 6071, 6081, 6091, 7237, and 7301. The Federal Food, Drug, 
and Cosmetic Act was amended in 1965 and 1968 to cover danger
ous drugs and provides, inter alia, criminal sanctions for the 
illegal manufacture, sale, and possession of depressant and stimu
lant drugs. The acts prohibited are set forth in 21 U.S.C. 331 and 
the penalties imposed are contained in Section 333 of that title. 


Reporting 


The Bureau of Narcotics and Dangerous Drugs prImarIly is 
charged with the enforcement of these laws although the Bureau 
of Customs has jurisdiction in the case of smuggling. The Bureau 
of Narcotics and Dangerous Drugs, which is a component of the 
Department of Justice, was created as of April 8, 1968, pursuant 
to Reorganization Plan No.1, 1968, which transferred to the 
Attorney General the functions of the Secretary of the Treasury 
and Secretary of Health, Education, and Welfare, which were ad
ministered through or with respect to the Bureau of Narcotics 
and Bureau of Drug Abuse Control. Violations are reported for 
prosecution directly to the U.S. Attorney by the Regional Director 
of the Bureau of Narcotics and Dangerous Drugs or, where appro
priate, the Collector of Customs. The Department receives copies 
of investigative reports. 


Prosecution 


Narcotic and dangerous drug law violators who traffic in such 
drugs should be vigorously prosecuted. The principal object of 
enforcement is to eliminate or curtail the sources of supply and 
to prosecute the importers, dealers, and traffickers in illicit nar
cotics and drugs. The emphasis should be on prosecutions of the 
sellers or purveyors, particularly those who deal in large quanti 
ties or with minors, and not the mere addict possessors. Addicts 
should be dealt with under the Narcotic Addict Rehabilitation Act 
of 1966 which is discussed later in this section or applicable State 
law. In prosecutions for serious offenses by traffickers in heroin 
and opium two counts may be charged, one under the internal 
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revenue laws, 26 U.S.C. 4704, and one under the Import and Ex
port Act, 21 U .S.C. 174. 


In prosecutions for violations of the dangerous drug provisions 
it should be remembered that the Congress did not intend that 
these statutes be used in cases where possession is patently for 
personal use or where it is clear that distribution was made on 
a limited, casual, noncommercial basis. Where there is a serious 
question as to whether the available evidence warrants charging 
the felony count, it may be necessary to utilize the misdemeanor 
count, possession other than for sale, delivery, or other disposal 
to another (21 U.S.C. 331 (q) (3) (B». However, as previously 
indicated, charges under this provision should be reserved for 
those cases in which there is reason to believe (aside from the 
legal proof available) that the prospective defendant is engaged 
in a commercial distribution of drugs or is at least making drugs 
available whether commercially or otherwise, to a number of per
sons on a substantial or regular basis. Where an indictment is 
returned charging both felony and misdemeanor counts appropri
ate instructions should be given to the jury by the court with 
respect to the lesser included offense. In similar instances, where 
a defendant indicates a desire to plead to the misdemeanor count, 
prior authorization to dismiss the felony count should be obtained 
from the Criminal Division. 


The Supreme Court, in Leary v. United States, 395 U.S. 6 
(1969), and its companion case, United States v. Covington, 395 
U.S. 57 (1969, held that invocation of the Fifth Amendment 
privilege against self-incrimination is a valid defense to a charge 
under 26 U.S.C. 4744 (a), and also struck down the "knowledge" 
presumption of 21 U .S.C. 176a. Therefore, in cases pending on 
May 19, 1969, involving 21 U.S.C. 176a, unless there is direct or 
circumstantial evidence that the defendant knew that the mari
huana had been illegally imported, dismissal should be sought 
and no new cases should be brought without independent evidence 
of knowledge. Furthermore, pending cases under 26 U.S.C. 
4744 (a) should be dismissed and referred to local authorities if 
the defendant asserts his privilege; pleas of guilty may be accepted 
if the defendant is advised of the defense and a complete record 
is established to show an affirmative waiver. No cases should be 
brought under 26 U.S.C. 4744(a), but prosecution may be con
sidered under 26 U.S.C. 4742, 26 U.S.C. 4755(b), or 18 U.S.C. 
1403, if the facts warrant. If possession is the only evidence avail
able, the case should be referred to local authorities, However, 
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a guilty plea under 26 U.S.C. 4744 (a) may be accepted if stated 
in writing to the U.S. Attorney, acknowledging awareness of the 
Fifth Amendment privilege and specifically waiving it. 


In dealing with motions relating to convictions prior to Leary 
and Covington, the following procedure should be observed: In 
motions under 28 U.S.C. 2255 to vacate convictions under 26 U.S.C. 
4744, the Government may argue that the claim of self-incrimina
tion is not timely, citing Covington. If a movant has been convicted 
by the court or jury after trial of violating 26 U.S.C. 4744, the 
Government should take the position that Leary should not be 
applied retroactively, citing Graham v. United States, 407 F. 2d 
1313 (6th Cir., 1969). But see also United States v. Mills, 406 F. 2d 
1100 (4th Cir., 1969). With regard to direct appeals from con
viction under 21 U.S.C. 176a, Leary will not apply retroactively 
if there is proof of importation and knowledge independent of the 
presumption and no instruction on the presumption was given. 
If there is such independent proof and an instruction on the pre
sumption was given, Leary would apply and the Government 
should seek a remand, unless the independent evidence is over
whelming, in which case the Government should argue that there 
was no prejudice. As far as collateral challenges under 28 U.S.C. 
2255 to Section 176a convictions are concerned, arguments that 
Leary is not retroactive are strengthened by language in Kaufman 
v. United States, 394 U.S. 217 (1960) and Stovall v. Dennis, 388 
U.S. 293 at 297 (1967). 


Finally, it should be argued that Leary and Covington do not 
apply to conditions under the narcotics statutes (21 U.S.C. 174, 
26 U.S.C. 4704, and 26 U.S.C. 4705). These statutes regulate a 
lawful industry and are restricted to lawful dealers. Accordingly, 
there is no substantial risk of self-incrimination in compliance 
with these statutes. Furthermore the presumption contained in 21 
U.S.C. 174 relates to narcotics which can have no domestic origin, 
and the presumption therefore is rational and constitutional. It is 
requested, however, that prosecution of narcotic offenses be made 
under 26 U.S.C. 4704 or 4705 and not under 21 U.S.C. 174, unless 
there is some proof that the defendant was aware of the unlawful 
importation. 


Prosecutions for minor offenses which are considered to be local 
in character may well be and often are left to the State or local 
authorities. 


June 1, 1970 


U. S
. A


TTORNEYS M
ANUAL 1


97
0







160 


TITLE 2: CRIMINAL DIVISION 


Compromises 


It is the policy of the Department not to compromise criminal 
liability in narcotic or dangerous drug cases. However, compro
mises of and petitions seeking remission of forfeiture of property 
seized in such cases, usually vehicles, may be considered. 


Mandatory Penalties Under Narcotic Control Act of 1956 


Public Law 728, 84th Congress (Narcotic Control Act of 1956), 
amends 21 U.S.C. 174 (Sec. 2(c), Narcotic Drugs Import and 
Export Act) and the criminal penalty provisions of the internal 
revenue laws respecting narcotics and marihuana (26 U.S.C. 
7237). The revised 21 U.S.C. 174 fixes mandatory minimum and 
maximum prison terms of from 5 to 20 years for first offenses; 
10 to 40 years for second and subsequent offenses. It also provides 
for a discretionary fine of not more than $20,000. However, where 
the defendant was over 18 years of age, the drug involved was 
heroin and the person to whom the heroin was supplied was under 
18 years of age at the time that the offense was committed, the 
mandatory minimum penalty is not less than 10 years and the 
maximum term of life imprisonment may be imposed, except that 
the jury, in its discretion, may direct a penalty of death, but see 
United States v. Jackson, 390 U.S. 574 (1968). Under 26 U.S.C. 
7237, unless otherwise noted, violations of the internal revenue 
provisions relating to narcotics and marihuana carry prison terms 
of 2 to 10 years for a first offense; 5 to 20 years for a second 
offense and 10 to 40 years for subsequent offenses. A fine of not 
more than $20,000 may also be imposed for each offense. The 
penalty for violation of 26 U.S.C. 4705 (a) (sale of narcotics with
out written order) and of 26 U.S.C. 4742(a) (sale of marihuana 
without written order) for a first offense is 5 to 20 years and for 
subsequent offenses 10 to 40 years. A fine of not more than $20,000 
may also be imposed for each offense. The minimum penalties 
provided are mandatory in each instance. 


The mandatory minimum and maximum terms for a violation 
of 26 U.S.C. 4705 (a) and 26 U.S.C. 4742 (a) or conspiracy to vio
late those sections where the offender was over 18 years of age 
and the person to whom the drugs were supplied was under 18 
years of age at the time of the commission of the offense is 10 to 
40 years and in addition a fine of not more than $20,000 may be 
imposed. 
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Imposition or execution of sentence may not be suspended nor 
may probation be granted to anyone convicted of any offense under 
21 U.S.C. 174, 176a, 176b, and 26 U.S.C. 4705(a) and 4742(a). 
Suspension of sentence or probation is not otherwise precluded as 
to first offenders. Second or subsequent offenders under the Harri
son Narcotic Act (26 U.S.C. 4701 et seq.) are precluded from sus
pension of sentence or probation. The Act provides that a second 
or subsequent offender is one who has previously been convicted 
of any offense the penalty for which is provided in 26 U.S.C. 
7237(a), 7237(b), 21 U.S.C. 174, 176a, 176b, 184a, or were pro
vided in the antecedents of any of those sections, and former 26 
U.S.C. (1939 ed.) 2557 (b) (1) or 2596. These penalties apply to 
conspiracies as well as to the substantive offenses. 


Such penalties apply to all violations committed subsequent to 
the effective date of Public Law 728, July 19, 1956, but not to 
those committed prior thereto, as otherwise they would be ex post 
facto. However, previous convictions for any of the violations 
specified in 26 U.S.C. 7237 (c), irrespective of whether such vio
lations occurred before or after JUly 19, 1956, constitute prior 
convictions requiring mandatory prison terms for second or sub
sequent offenders, when sentence is imposed for a violation com
mitted after July 19, 1956. United States v. Troy, 273 F. 2d 625 
(2 Cir. 1960). Nevertheless, both the prior conviction and the 
violation upon which it was based must have occurred prior to the 
date of the violation for which sentence is to be imposed to be 
considered a previous conviction requiring the mandatory sentence 
provided for second and subsequent offenders. 


A U.S. Attorney having reliable information that a person con
victed. of a violation occurring after July 19, 1956, previously has 
been convicted must file an information with the court setting 
forth such prior conviction or convictions. In so proceeding, unless 
there is other competent proof thereof, the U.S. Attorney previ
ously should have obtained a certified record of such prior convic
tion or convictions. 


At the time sentence is imposed upon a conviction or plea of 
guilty the court's attention should be invited to the provisions of 
the above penalty statute. If the sentence is not imposed in accord
ance with the provisions of the Narcotic Control Act of 1956 the 
Department should be advised immediately. Such sentence seem
ingly may be corrected. See Enzor v. United States, 262 F. 2d 172 
(5 Cir. 1958). 
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Narcotic Addict Rehabilitation Act of 1966 


The Narcotic Addict Rehabilitation Act, P.L. 89-793, recog
nizes the fact that nacotic addicts, including Federal offenders, 
are medical problems and should receive treatment rather 
than mere punishment. This statute establishes several different 
but related types of commitment procedures, all of which contain 
both institutional treatment and aftercare provisions. Under Title 
I, 28 U.S.C. 2901-2906, certain narcotic addicts charged with an 
offense against the United States may be eligible for civil commit
ment in lieu of criminal prosecution. If the court finds the addicts 
proper subjects for rehabilitation they are committed to the cus
tody of the Surgeon General for a period not exceeding 36 months. 
The pending criminal charge is held in abeyance during treatment 
and is dismissed if the patient successfully completes the program. 
However, the prosecution is resumed if the patient is unsuccessful 
in the rehabilitation program. Title II, 18 U.S.C. 4251-4255, allows 
certain addicts convicted of violating a Federal criminal statute 
to be sentenced for treatment. The U.S. Attorney should advise the 
court if he has reason to believe that a convicted defendant is a 
narcotic addict. A convicted addict sentenced under Title II is 
committed to the custody of the Attorney General for an indeter. 
minite sentence not to exceed 10 years. However, the length of the 
sentence shall not exceed the maximum sentence that could other
wise have been imposed by law. Title III, 42 U.S.C. 3411-3426, is 
concerned with the voluntary and involuntary civil commitment of 
addicts who are not charged with or convicted for any State or 
Federal criminal offense. The statute provides for a diagnostic 
examination which is followed by a judicial hearing. If the court 
finds the patient to be a narcotic addict who is likely to be rehabili
tated through treatment, it must commit him to the institutional 
custody of the Surgeon General. 


For a detailed description of the procedures for commitment 
under the Narcotic AddIct Rehabilitation Act, the U.S. Attorney 
may consult the NARA Handbook, a separate publication. 


Drug Forfeitures 


Depressant or stimulant drugs (21 U.S.C. 321 (v» with respect 
to which a prohibited act has occurred (21 U.S.C. 331 (p) and 
(q» may be seized under 21 U.S.C. 334 (a) (2). This \vould in
clude, inter alia, the failure of drug producers and wholesalers to 
register as required by 21 U.S.C. 360 and the unlawful manufac
ture, sale, and possession of the said drug contrary to the pro-
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visions of 21 U.S.C. 360 (a). The keeping of records and making 
them available for inspection by the Bureau of Narcotics and 
Dangerous Drugs are also required under 21 U.S.C. 360 (a). 


In many instances, however, termination of the illegal activity 
can be achieved without resorting to legal proceedings. In these 
cases the regional or district office of the Bureau of Narcotics and 
Dangerous Drugs will supply the U.S. Attorney with a copy of its 
investigative report and request that a letter be transmitted by 
him to the offending firm or individual cautioning that continuing 
failure to comply with the law will result in criminal and/or civil 
action being taken. The suggested form for such letter is as 
follows: 


DEAR •••••••••••••••••• : 


Information has been received by this office from the Bureau of Narcotics 
and Dangerous Drugs concering a recent investigation made of the stimulant 
and depressant drugs in your possession. 


The investigation disclosed that certain prohibited acts within the meaning 
of 21 U.S.C. (section) have occurred with respect to such drugs in that you 
have 


(list prohibited acts) 
You are advised that these activities could result in criminal prosecution 


pursuant to 21 U.S.C. 333 and seizure of the drugs in question as provided 
for in section 334 of that title. Consideration has been given to the reported 
violations on your part, and it has been concluded that in the circumstances 
legal action, either criminal or civil, will not be taken at this time. You are 
urged, therefore, to arrange immediately with the .................. Office 
of the Bureau of Narcotics and Dangerous Drugs to bring your stock of 
controlled drugs into compliance with the provisions of the Federal Food, 
Drug, and Cosmetic Act (21 U.S.C. 331, et seq.) under the direction of an 
agent of that office. 


Should your future conduct indicate a continuing failure to comply with 
the procedures imposed by law which govern the handling of stimplant and 
depressant drugs, the decision as to whether to institute legal action will be 
reexamined in light of such developments. 


Sincerely, 


u.s. Attorney. 


If the defendant fails to contest the seizure and does not reply 
or interpose a claim against the complaint for forfeiture, a default 
decree for condemnation and destruction should be obtained with 
instructions that the drugs in question be destroyed by the U.S. 
Marshal. Where the defendant consents to a decree of condemna
tion and is willing to comply with the statutory requirements, the 
drugs may be returned to him under certain conditions. The decree 
should specify that the defendant will pay court costs and storage 
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charges, will post a bond to abide by the decree, will bring his 
drugs into compliance with the law and will pay certain man-hour 
costs for supervision of the compliance process by the Bureau of 
Narcotics and Dangerous Drugs. 


Supervision of forfeiture actions is the responsibility of the 
Narcotic and Dangerous Drug Section of the Criminal Division. 
Authorization must come from this section before a complaint for 
forfeiture may be filed. This section should be furnished copies 
of all pleadings and be kept currently advised of all developments 
in these cases. All correspondence in these cases should be with 
the Narcotic and Dangerous Drug Section. 


Examples of forms for a complaint for forfeiture, default decree 
of condemnation and destruction, and consent decree of condem
nation are set out in the appendix. 


National Motor Vehicle Theft Act 


Violations of the National Motor Vehicle Theft Act (Dyer Act), 
as amended (18 U.S.C. 2311-2313), are presented directly to the 
U.S. Attorney by the FBI. To achieve uniform application of the 
statute in all judicial districts and to keep Dyer Act prosecutions 
in proper perspective with other prosecutions, the following guide
lines should be followed in determining whether a stolen car report 
is to be investigated and prosecution instituted: 


1. Organized ring cases and multi-theft operations should be 
investigated and prosecuted. 


2. Individual theft cases involving exceptional circumstances 
should be investigated with the provision that when local author
ities indicate a willingness to prosecute, the U.S. Attorney should 
defer to such prosecution. In determining whether "exceptional 
circumstances" justifying Federal prosecution are present, the 
following examples may be considered illustrative but not ex
haustive: 


(a) The stolen vehicle is used in the commission of a separate 
felony for which punishment less than for the Dyer Act would 
be expected from local courts. 


(b) The stolen vehicle is demolished, sold, stripped or grossly 
misused. 


(c) An individual steals more than one vehicle in such a 
manner as to form a pattern of conduct. 
3. Individual theft cases should not be pros~cuted in Federal 
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courts, regardless of local prosecutive decisions, in the following 
instances: 


(a) Cases involving joy-riding. 
(b) Cases in which the individual to be charged is 21 years 


of age or older and has not previously been convicted of a felony 
in any jurisdiction. 


(c) Cases in which the individual to be charged is less than 
21 years of age and cannot be defined as a recidivist. A "recedi
vist" for purposes of this policy is a person under 21 who has 
on at least two prior occasions been arrested for motor vehicle 
thefts and on one or more occasions has been subjected to 
institutional incarceration for motor vehicle theft or other of
fenses. 
Within the meaning of the statute the word "stolen" should 


not be construed in a technical sense of common law larceny. What 
is required is a felonious taking or conversion of a vehicle of 
another for one's own use without right regardless how the party 
taking the car may originally have corne into possession of it. 
United States v. Turley, 352 U.S. 407 (1957). However, in situa
tions where both title and possession to the car intentionally pass, 
the courts have held that the car is not "stolen" within the purview 
of the Act. Hite v. United States, 168 F. 2d 973 (10th Cir. 1948) ; 
United States v. O'Carter, 91 F. Supp. 544 (S.D. Iowa C.D. 1949) ; 
also Loney v. United States, 151 F. 2d 1 (10th Cir. 1945). 


Venue 


Prosecutions brought under this Act should be instituted in 
the district into which the stolen motor vehicle was last brought 
unless by reason of unusual circumstances it is inexpedient to 
institute prosecution in that district. In the event unusual circum
stances exist, the U.S. Attorney in the district into which the 
motor vehicle was last brought should contact the U.S. Attorney 
in the district from which the car was originally taken, advise 
him of the facts in the case and of the unusual circumstances, 
and request him to institute prosecution. This action should 
be promptly reported to the Criminal Division. 


With reference to persons who by definition herein are con
sidered to be recidivists, if the theft occurred in the place of 
residence of a recidivist and local authorities in the place of appre
hension will not institute local charges, Federal proceedings 
should be instituted at the place of theft. Every effort should 
then be made to persuade local authorities in that jurisdiction 
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to institute prosecution. In the event that local prosecution is 
commenced, the Federal charge should be dismissed. 


Prosecutions under 18 U.S.C. 2313 (receiving and concealing, 
selling, etc.) should be instituted only in the district in which 
those violations occur. 


If there are any questions, U.S. Attorneys may consult with 
the General Crimes Section of the Criminal Division. 


National Stolen Property Act 


With regard to forged, falsely made, altered, or counterfeited 
securities under 18 U.S.C. 2314, the Department's position is that 
forgery is primarily within the purview of State law and should 
be prosecuted by State authorities where feasible, even though the 
requisites of Federal jurisdiction under the act are present. How
ever, Federal prosecution is recommended where particularly 
appropriate, as where the broad scope of defendant's activity dic
tates use of Federal investigative facilities or appears to render 
inadequate the punishment imposable under State law, or where 
it is desirable that the charge be brought in conjunction with other 
Federal charges, or where successful State prosecution appears 
precluded or the State fails or refuses to entertain prosecution. 


The following situations have been held not to constitute vio
lation of that portion of the Act dealing with falsely made or 
forged securities: 


(1) Where a check is drawn by the maker in his own name on 
a bank in which he has no funds or no account. United States v. 
Melvin, 316 F. 2d 647 (7 Cir. 1963). Insufficient funds check cases 
are exclusively within the province of State laws. 


(2) Where a fictitious name is used by the drawer, but it is the 
name by which he is generally known or by which he is known to 
the payee, and in drawing the check in this manner he does not 
intend to falsify his identity. United States v. Gallagher, 94 F. 
Supp.640 (W.D. Pa. 1950) ; United States v. Greever, 116 F. Supp. 
755 (D.C. 1953). 


(3) Where the signature itself shows the signer is acting in the 
capacity of agent or trustee. 41 ALR 229; Gilbert v. United States, 
370 U.S. 650 (1962). 


(4) Where a validly executed instrument contains a forged 
endorsement. Prussian v. United States, 282 U.S. 675 (1931); 
Streett v. United States, 331 F. 2d 151 (8 Cir. 1964). The latter 
case held that the countersignature on a travelers check is, in 
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effect, a first endorsement and that a travelers check issued for 
value to a purchaser does not thereafter become a forged security 
by reason of forgery of the purchaser's countersignature. 


Forgery within Section 2314 comprehends falsity in the execution 
or making of a writing rather than falsity of any facts set forth 
in the writing (United States v. Staats, 49 U.S. 40 (1851) ; United 
States v. Davis, 231 U.S. 183 (1914) and the essence of forgery 
is said to be the making with intent that the writing be received 
as the act of one other than the party signing it (41 ALR 231). 
There is forgery where a signature is presented as the signature 
of an existing person other than that of the actual signer (United 
States v. Briggs, 54 F. Supp. 731 (D.C. 1944», or where the 
signature is presented as that of another who is actually fictitious. 
Kreuter v. United States, 201 F. 2d 33 (10 Cir. 1952). Drawing 
a check as maker in a fictitious name is forgery where the maker 
creates a fictional person with characteristics, personality, and a 
semblance of identity, and fraudulently uses the fictitious name 
to impersonate the fictional person. Edge v. United States, 270 
F. 2d 837 (5 Cir. 1959; ct. Cunningham v. United States, 272 F. 
2d 791 (4 Cir. 1959). Forgery of the initials or symbol of an issu
ing agent upon a money order makes the instrument a forged 
security. United States v. Nelson, 273 F. 2d 459 (7 Cir. 1960) ; 
United States v. Garfinkel, 285 F. 2d 548 (7 Cir. 1960). It is for
gery to impersonate another by the signature even though persons 
have the same name. White v. Van Harn, 159 U.S. 3, 17 (1894); 
United States v. National City Bank, 28 F. Supp. 144 (S.D.N.Y. 
1930). Common law forgery included fraudulently altering a 
genuinely executed instrument or filing thereon without authority 
or contrary to authority. United States v. Wilkins, 213 F. Supp. 
332 (S.D.N.Y. 1963); Selvidge v. United States, 290 F. 2d 894 
(10 Cir. 1961), 87 ALR 1169. 


Each of the terms "falsely made," "forged," "altered," or "coun
terfeited" in Section 2314 apparently constitutes a distinct means 
or method of violating the act. "Falsely made," defined in Pines v. 
United States, 123 F. 2d 825 (8 Cir. 1941), has been distinguished 
from "forged" in that case and in Stinson v. United States, 316 
F. 2d 554 (5 Cir. 1936). Cases indicating that the words "falsely 
made" and "forged" in Section 2314 are homogeneous and are to be 
synonymously construed to denote forgery (Wright v. United 
States, 172 F. 2d 310 (9 Cir. 1949) ; Marteney v. United States, 
216 F. 2d 760 (10 Cir. 1954) ; Selvidge v. United SfJates, 290 F. 2d 
894 (10 Cir. 1961» may be construed to relate to the spurious or 
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fictitious making of an instrument as contrasted with the genuine 
making of an instrument containing false statements of fact. 


The Department is of the view that an instrument such as a 
travelers check stolen in blank and never validly issued for value, 
although bearing the maker's true signature, may be prosecuted 
under Section 2314 on the basis that the term "falsely made" 
includes the issuance of utterance of such an instrument other 
than for value and without authority and with fraudulent intent, 
or alternatively on the basis that forgery includes the filling of 
blanks fraudulently and without authority and with fraudulent 
intent, or alternatively on the basis that forgery includes the filling 
of blanks fraudulently and without authority. Castle v. United 
States, 287 F. 2d 657 (5 Cir. 1961), remanded for resentencing 
368 U.S. 13. We regard as distinguishable the facts in Streett v. 
United States, 331 F. 2d 151 (8 Cir. 1964), wherein a travelers 
check, validly issued for value to a purchaser who signed his name 
in the purchaser'S signature blank and subsequently stolen by a 
thief who forged the purchaser's "countersignature," was held not 
to be a forged security but rather a valid security bearing a forged 
endorsement. 


With respect to interstate transportation of securities of the 
value of $5,000 stolen, converted, or taken by fraud, the statute is 
violated by transportation of travelers checks aggregating $5,000 
in face value which are stolen and transported in blank (United 
States v. Petti, 168 F. 2d 221 (2 Cir. 1948) ; Peoples Savings Bank 
v. American Surety Co., 15 F. Supp. 911 (W.D. Mich. 1936) or 
which are stolen or converted subsequent to issuance to a pur
chaser. United States v. Klein, 306 F. 2d 13 (2 Cir. 1962). 


The Department takes the position that a stolen or fraudulently 
obtained credit card is not a security nor a tool or thing fitted to 
be used in falsely making or counterfeiting a security within the 
meaning of the statute, and that a charge slip executed by means 
of or in connection with a credit card so obtained is not a security 
within Section 2314. 


Cases involving violation of this statute are investigated by the 
F.B.I. and reports are submitted directly to U.S. Attorneys. 


Obstruction of Justice 


The Criminal Division exercises general supervision over prose
cutions for violation of 18 U.S.C. 1503, commonly called the 
obstruction of justice statute, except when such violation arises 
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in connection with prosecution under a criminal statute within 
the purview of the Internal Security Division. 


Perjury 


Prosecutions for perury under 18 U.S.C. 1621 have recently 
presented some difficult questions. A statement is not properly 
the subject of prosecution where the false testimony is not mate
rial to the issue presented. The test of materiality of false testi 
mony is whether the testimony has the natural tendency to influ
ence, impede, or dissuade the investigating body from pursuing its 
investigation. United States v. Moran, 194 F. 2d 623 (2 Cir. 1952), 
cert. den., 343 U.S. 965. An indictment drawn in the alternative 
is defective unless the prosecutor alleges which of two inconsistent 
sworn statements was false. United States v. Buckne,r, 118 F. 2d 
468 (2 Cir. 1941). As to the quantum of proof necessary, the gen
eral rule is that the uncorroborated testimony of one witness is 
not enough as a matter of law to prove the crime of prejury. There 
must be either two witnesses, or one witness and corroboration by 
other independent evidence. United States V. Remington, 191 F. 
2d 246 (2 Cir. 1951), cert. den., 343 U.S. 907; United States V. 


Hiss, 185 F. 2d 822 (2 Cir. 1950), cert. den., 340 U.S. 948. See 
also United States V. Seavey, 180 F. 2d 837 (3 Cir. 1950), cert. 
den., 339 U.S. 979. 


Postal Violations 


If a U.S. Attorney has reasonable grounds to believe that non
mailable matter is or is about to be in the mails and proposes to 
secure a search warrant for such matter he should proceed as 
follows: 


(a) Give notice to the Post Office inspector in charge of the 
division embracing the district in which such mail is or is expected 
to be; 


(b) Upon receipt of notice from the postmaster that the sus
pected mail has been located he should, within 48 hours, while 
such mail is held, obtain and have served a search warrant and 
take such mail into his possession; 


(c) If it is determined that there has been a violation of law 
he should immediately take the necessary prosecutive action in 
accordance with instructions, and if the law has not been violated 
the mail should be promptly restored to the postmaster; 
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(d) A record must be kept of all mail matter taken from the 
postmaster under search warrant. This record should show: 


1. A description of the suspected mail, including the names and 
addresses of the sender, if any is shown and the grounds for 
believing that the mail contained nonmailable matter. 


2. The date the Post Office inspector in charge was notified. 
3. The exact time when the mail was received in the particular 


post office concerned and when notification was received from the 
postmaster that said mail was in his possession. 


4. A copy of the search warrant and its supporting papers, 
when it was applied for, when issued, and when executed. 


5. A description of the contents of the mail matter seized. 
6. A statement of the action taken thereafter with regard to the 


mail matter. If the mail matter was restored to the postmaster as 
not mailed in violation of law, the statement should show the date 
of restoration. If the mail matter was retained as mailed in vio
lation of law, the statement should show the subsequent action 
taken. 


In any case where material is submitted to the U.S. Attorney's 
office for clearance before mailing, extreme care should be exer
cised in expressing any sort of informal opinion regarding the 
placing of such material in the U.S. mail. 


In cases where Federal prosecution for the unlawful importa
tion, transportation or sale of obscene literature is not possible 
under 18 U.S.C. 1461, 1462, or 1465 because the obscene literature 
was not transported by mail or transported interstate by express 
or other common carrier, proper cooperation with State and local 
authorities should be extended. 


Mail Fraud 
Title 18, United States Code, Section 1341. All complaints involv


ing the use of the mails to defraud, whether interstate or intra
state, are investigated by the Post Office Department. If securities 
are involved the complaint should also be submitted to the Securi
ties and Exchange Commission. Reports submitted to U.S. Attor
neys by the Post Office inspector of the district need not be for
warded to this Department as arrangements have been made for 
copies thereof to be transmitted by the Chief Inspector. 


U.S. Attorneys should not undertake prosecution under this 
statute unless complaints have been investigated and official re
ports thereof submitted by the investigating agencies. 
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Ordinarily prosecutions should not be undertaken if the scheme 
employed consists of some isolated transaction between individu~ 
als, in which case the parties should be left to settle their differ
ences by civil or criminal litigation in State courts. On the other 
hand, if the scheme is in its nature directed at defrauding a class 
of persons, or the general public, through the use of the U.S. mails" 
serious consideration should be given to prosecution under this 
statute. 


Persons making complaints at U.S. Attorneys' offices of viola
tions of this statute should be referred to the local Post Office 
inspector in charge. If the complaint relates to fraud in the sale 
of securities through instrumentalities of interstate commerce, the 
person complaining should be referred to the nearest regional office 
of the Securities and Exchange Commission. 


In case the U.S. Attorneys are in doubt as to matters of policy, 
the matter should be taken up with the Department. Mail fraud 
prosecutions are considered of major importance, and the Crimi
nal Division will be glad to furnish assistance to U.S. Attorneys in 
appropriate cases. 


Cases under this statute usually are referred directly to U. S. 
Attorneys by Post Office inspectors and by the Regional Adminis
trator of the Securities and Exchange Commission. Occasionally, 
however, investigations by the FBI, notably in bankruptcy and 
fraud against the Government matter3, disclose violations of the 
mail fraud statute. A copy of the report of the investigation is 
forwarded to the Department by these agencies and at the same 
time the report is furnished to the U.S. Attorney. The Department 
should be currently advised of all developments after the case is 
received in the office of the U.S. Attorney. 


The elements of a mail fraud violation are: (1) a scheme to 
defraud; and (2) the use of the mails in furtherance of such 
scheme. Pereira v. United States, 347 U.S. 1 (1954). An intent 
to defraud is indispensible to successful prosecution. Beck v. 
United States, 305 F. 2d 595, 599 (10 Cir. 1962) ; United States v. 
Durland, 161 U.S. 306, 313 (1896). Direct proof of willful intent 
is not necessary, but can be inferred from the activities of the 
parties involved. Henderson v. United States, 202 F. 2d 400 (6 
Cir. 1953) ; Bertin v. United States, 254 F. Supp. 937 (Md., 1966). 


A scheme to defraud may involve a plan to obtain money or 
property by means of false and fraudulent representations know
ingly made and calculated to deceive persons of ordinary prudence. 
United States v. Painter, 314 F. 2d 939 (4 Cir. 1963) ; it encom-
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passes false representations as to future intentions, as well as 
existing facts. Durland v. United States, supra. The Government 
need not prove all representations alleged in a mail fraud indict
ment, but is required to prove one or more, or a sufficient number 
of the representations to show that the scheme was actually set 
up and that the defendant intentionally acted in some way to fur
ther its operation with knowledge that it included the making of 
falsifications. Schaefer v. United States, 265 F. 2d 750, 753 (8 
Cir., 1959). 


A scheme to defraud may be actionable even though no actual 
misrepresentations are made. Henderson v. United States, supra. 
Silverman v. United States, 213 F. 2d 405 (5 Cir. 1954) ; Linden 
v. United States, 254 F. 2d 560 (4 Cir. 1958) ; Phillips v. United 
States, 356 F.2d 297 (9 Cir. 1965). The deception need not be 
premised on the verbalized words alone. The arrangement of the 
words, or the circumstances in which they are used may convey 
the false and deceptive appearance. Gusow v. United States, 347 
F. 2d 755, 756 (10 Cir. 1965). 


Where a scheme and artifice to defraud is shared by two or 
more, it becomes a conspiracy; the rules of evidence are the same 
as where a conspiracy is charged. Blue v. United States, 138 F. 2d 
351, 358 (6 Cir. 1943) ; Isaacs v. United States, 301 F. 2d 706, 
725 (8 Cir. 1962). Each participant in a scheme to defraud is 
responsible for the use of the mails in furtherance of the scheme, 
Isaacs v. United States, supra, and where one of the schemers 
uses the mails in furtherance of the scheme, all defendants who 
are partners in the scheme at that time are responsible for the 
mailing. Steiner v. United States, 134 F. 2d 931 (5 Cir. 1943). It 
is not necessary that the scheme contemplates the use of the mails 
as an essential element. If the use of the mails is reasonably fore
seeable, the schemer is bound. Pereira v. United States, supra. The 
mailed matter need not disclose on its face a fraudulent repre
sentation or purpose, but need only have some relation to the 
scheme. Durland v. United States, supra. The mailing can be by 
anyone and it is not necessary that a defendant use the mails. 
Milam v. United States, 322 F. 2d 104, 107 (5 Cir. 1963). However, 
the mailing must be in execution of the scheme, and a mailing 
after the scheme has reached fruition does not violate the statute. 
Kann v. United States, 323 U.S. 88 (1944). Each mailing consti
tutes a separate offense. Badders v. United Stat'es, 240 U.S. 391 
(1916) . 


An excellent dissertation on mail fraud law is contained in the 
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"Manual of Jury Instructions in Federal Criminal Cases," part 
II, chapter XVI, "Mail Fraud Offenses," adopted by the Seventh 
Circuit Judicial Conference Committee on Jury Instructions as 
reported in 36 Federal Rules Decisions 600, et seq. 


Purchase and Sale of Public Office 


Investigations for violations of 18 U.S.C. 210 and 211 will be 
conducted by the FBI and initiated by formal request from the 
Criminal Division. The U.S. Attorney should consult the Criminal 
Division before taking or declining to take any action in these 
matters, and should inform the Criminal Division of his reasons 
for recommending particular action. 


Railroad Unemployment Insurance Act and 

Railroad Retirement Act 



The Railroad Unemployment Insurance Act, 45 U.S.C. 359 (a), 
provides for prosecution in cases where false claims are knowingly 
made for the purpose of causing unemployment insurance benefits 
to be paid. 


The penal provisions of the Railroad Retirement Act, as 
amended, 45 U.S.C. 228 (m), punishes the filing of false or fraudu
lent statements or claims for the purpose of securing retirement 
and other benefits. 


Investigations in all cases arising under the above-mentioned 
acts are conducted by the Railroad Retirement Board through its 
regional offices. 


Railroad Retirement Board regional directors refer all cases 
involving alleged violations of the Railroad Unemployment Insur
ance Act directly to appropriate U.S. Attorneys. 


The Chairman of the Railroad Retirement Board will refer all 
cases involving alleged violations of the Railroad Retirement Act 
directly to appropriate U.S. Attorneys and furnish notice of that 
action to the Department. 


Communications relative to cases so referred, as requests for 
further investigation by the referring agency, arranging for the 
attendance of, or information as to witnesses, etc., should be trans
mitted directly from the U.S. Attorney to the referral agency. 
While the Department desires that the decisions as to prosecution 
in these cases made by the U.S. Attorneys to be final, advice should 
be sought from the Crminal Division in regard to policy, novel 
questions of law, or other problems of a similar nature. 
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Irrespective of the fact that the amount of each false claim is 
small, vigorous prosecution should be undertaken in those cases 
wherein a claimant knowingly intended to defraud the Govern
ment. It is recognized that defendants in many of these cases are 
aged or disabled or people in such distress that their plight ordi
narily creates a considerable feeling of compassion and sympathy. 
Nevertheless, if undeterred, widespread fraud in these cases can 
sap and undermine the entire retirement system. 


The offenses proscribed by the penalty provisions of each Act 
are misdemeanors. Accordingly, prosecution should be instituted 
by way of information unless, in an exceptional case, it is deemed 
advisable that the matter be considered by a grand jury. 


Railway Labor Act (Railroads and Airlines) 


Investigation of all cases arising under the criminal provisions 
of 45 U.S.C. 152 and 181 will be conducted by the FBI. 


Complaints of violations should be cleared by U.S. Attorneys 
through the Criminal Division. The statute presents many difficult 
questions and it is desirable that there be a uniform and consistent 
enforcement policy throughout the country. If, follo\ving a report 
to the Department, any particular complaint appears to deserve a 
full investigation, the Criminal Division will make the necessary 
arrangements with the FBI. 


Any civil suits arising under the act will continue to be handled 
oy the Antitrust Division. 


Securities Act, Securities Exchange Act, and 

Investment Advisers Act 



Except for cases involving novel questions of law or other 
factors of such importance that they should first be brought to the 
attention of the Department, all violations of the Securities Act 
of 1933, as amended (15 U.S.C. 77a, et seq.), the Securities Ex
change Act of 1934, as amended (15 U.S.C. 78a, et seq.), and the 
Investment Advisers Act of 1940, as amended (15 U.S.C. 80b-1, 
et seq.), will be referred directly to U.S. Attorneys by the Securities 
and Exchange Commission. Copies of the investigative reports, 
however, will be sent to the Department where they will be fully 
considered. Because the Department considers such cases of great 
importance, it will keep in close touch with U.S. Attorneys concern
ing them. Such cases should be handled as expeditiously as possible 
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and the Department should be kept advised of all action taken 
with respect to them. 


Prosecutions for violations of the above acts may be instituted 
without first obtaining authority from the Department in those 
cases where the violations are brought to the attention of the U.S. 
Attorneys by the Securities and Exchange Commission. Where 
such notification is made by any agency or department, or any 
source, other than the Commission, no prosecutions for securities 
violations should be instituted without first obtaining authority 
from the Department. 


Cases in which the U.S. Attorney disagrees with the recommen
dations of the Commission as to the institution of prosecution, or 
the grounds of prosecution, or the persons to be prosecuted, should 
be referred to the Department with a full statement of the reasons 
for disagreement. 


Securities Act of 1933 
The preamble of the Securities Act of 1933 states that it is an 


Act "to provide full and fair disclosure of the character of securi
ties sold to interstate and foreign commerce and through the mails, 
and to prevent frauds in the sale thereof, and for other purposes." 
This Act as amended embraces both civil and criminal liabilities 
as to persons and corporations connected with the issuance, under
writing and sale of securities. 


Title 15, United States Code, Section 77x, the penalty provision, 
expressly requires a violation to be "willful" before criminal lia
bility attaches. The Department's primary concern is with crimi
nal violations, since there are administrative and civil court 
proceedings by the Securities and Exchange Commission for vio
lations not committed willfully and knowingly, and civil actions 
by aggrieved investors. Section 77x makes it a crime willfully to 
violate "any of the provisions of this subchapter, or the rules and 
regulations promulgated by the Commission." It also contains a 
specific provision with respect to false representations and omis
sions of material facts willfully made in registration statements. 
Therefore, the statute embraces numerous separate criminal 
offenses which fall into two general groups as follows: 


Violations of Fraud and Registration Provisions 


Major violations under the Act fall under Section 17 of the Act 
(15 U.S.C. 77q) which contains the fraud provisions of the statute 
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and which has been the basis for numerous court decisions inter
preting the statute and affecting its scope and operations. Section 
77q is similar to the language of the mail fraud statute but, insofar 
as it pertains to the fraudulent sale of securities, does not impliedly 
repeal provisions of the mail fraud statute. Edwards v. United 
States, 312 U.S. 473 (1941); United States v. Rollnick, 91 F. 2d 
911 (2 Cir. 1937). The Act has been held constitutional, S.E.C. v. 
Jones, 85 F. 2d 17 (2 Cir. 1936), cert. den., 299 U.S. 581; Bogy 
v. United States, 96 F. 2d 734 (6 Cir. 1938), cel't. den., 305 U.S. 
608; Coplin v. United States, 88 F. 2d 652 (9 Cir. 1937), cert. den., 
301 U.S. 703; Davis v. S.E.C., 109 F. 2d 6 (7 Cir. 1940), cert. den., 
309 U.S. 687. 


To constitute a violation of section 77q (a), it must be willful 
(15 U.S.C. 77x), Stone v. United States (reversed on other 
grounds), 113 F. 2d 70 (6 Cir. 1940) ; there must be an offer or 
sale, Bogy v. United States, supr'a., of a security, S.E.C. v. Joiner 
Corp., 320 U.S. 344 (5 Cir. 1943), Ather-ton v. United States, 128 
F. 2d 463 (9 Cir. 1942), United States v. Riedel, 126 F. 2d 81 (7 
Cir. 1942), within the meaning of 15 U.S.C. 77b (3) ; there must be 
a use of the mails, Kopald-Quinn and Co. v. United States, 101 F. 
2d 628 (5 Cir. 1939), or any means or instruments of transporta
tion or communication in interstate commerce, Coplin v. United 
States, supra; Kelling v. United States, 193 F. 2d 299 (10 Cir. 
1951) ; Little v. United States, 331 F. 2d 287 (8 Cir. 1964), cert. 
den., 379 U.S. 834; there must be an employment of a device, 
scheme, or artifice to defraud, or the employment of other prac
tices set out in paragraphs 2 and 3 of 15 U.S.C. 77q (a), Holmes v. 
United States, 134 F. 2d 125 (8 Cir.1943), cer-t. den., 319 U.S. 776. 
It should be emphasized that no securities are exempt from the 
provisions of this fraud section. 


Section 77 q (b) is particularly designed to meet the evils of the 
"tipster sheet" as well as articles in newspapers and periodicals 
that purport to give an unbiased opinion, which opinions in reality 
are bought and paid for. House Report No. 85, 73d Congress, First 
Session, page 24. Unlike Section 77q (a), a scheme or artifice to 
defraud is not an element of this offense. 


Title 15, United States Code, Section 77e (a) (1) and (2) makes 
it unlawful to do the acts defined therein unless a registration 
statement is "in effect." This refers to a registration statement 
filed with the Securities and Exchange Commission. Kaufman v. 
United States, 163 F. 2d 404 (6 Cir. 1947), cert. den., 333 U.S. 
857; Jones v. S.E.C., 298 U.S. 1 (1933); S.E.C: v. Chinese Consolo 
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Assoc., 120 F. 2d 738 (2 Cir. 1941), cert. den., 314 U.S. 618. The 
elements of this violation are the use of the mails or means or 
instruments of transportation or communication in interstate com· 
merce, a sale (which includes attempts or offers to sell), and the 
fact that a registration statement is not in effect, which would 
include a situation where the effectiveness of the registration state
ment has been suspended or where it has been revoked. See Sec
tion 77h. 


The use of the mails to send a confirmation to a buyer has been 
held to satisfy the jurisdictional requirements of Section 77 e. 
United States v. Kane, 243 F. SuPp. 746 (S.D.N.Y. 1965) ; United 
States V. Hughes, 195 F. Supp. 795. See also McDaniel V. United 
States, 343 F. 2d 785 (S.D.N.Y. 1965), cert. den., 382 U.S. 826 
(foreseeable use of mails by defendant's broker) ; Roe v. United 
States, 316 F. 2d 617 (5 Cir. 1963) (lulling doctrine) ; Lennerth 
v. Mendenhall, 234 F. Supp. 59 (N.D. Ohio 1964) (remission of 
the proceeds of sale to seller). 


Title 15, United States Code, Section 77e (b) (1) makes it un
lawful to use the mails or means of interstate commerce to trans
port a prospectus which fails to meet the requirements of 15 
U.S.C. 77j which provides the information required to be included 
in the prospectus. Likewise, under Section 77e(b) (2), it is un
lawful to transport a security unless preceded or accompanied by 
a prospectus meeting the same requirements. Certain securities 
and transactions, as set forth in Sections 77 c and 77d, are exempt 
from the provisions of Section 77e. Section 77q, however, still is 
applicable to such securities and transactions. Section 77x contains 
the special provision pertaining to false statements and omissions 
in registration statements. The false statements and the omissions 
must be willful and each must be of a material fact. The statute 
does not define "materiality" and in the case of making any untrue 
statement of a material fact, the question becomes one of law or 
of fact, or a mixed question of both. United States v. Shindler, 
173 F. Supp. 393 (S.D.N.Y. 1959). 


Violations of Rules and Regulations 


The Commission has been given both general and specific rule
making power which must be confined to the field covered by the 
statute. Under this particular statute, the Commission's rules and 
regulations are primarily concerned with questions of exemption 
from registration and with the material that is required to be 
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filed with it. Consequently, these rules become pertinent in con
nection with criminal prosecutions for the most part only when 
violation of Section 77e, hereinbefore referred to, or a false filing, 
is involved. 


Securities Exchange Act of 1934 


The Securities Exchange Act of 1934, as amended (15 U.S.C. 
78a, et seq.), designed to prevent inequitable and unfair practices 
on securities exchanges and in the over-the-counter markets, and 
to regulate such exchanges and markets, became effective July 1, 
1934, with certain sections becoming effective as enumerated in 
Sections 78hh and 78hh-1. Subsequently, on June 25, 1938, impor
tant amendments were made to Sections 780, 78q, 78cc and 78ff. 
Section 780 and 78ff were again amended on August 20, 1964. 


As to criminal liability, the provisions of the Act may be classi
fied into three general groups: 


(1) Absolute and unqualified prohibitions; i.e., statutory pro
visions prohibiting the doing of certain acts under all cirucm
stances. (Secs. 78e, 78h(d), 78 i(a) 1-5, 78k(b), 780(a) and (d), 
780(c) (1) and (2), 78p(c), 78t(b) and (c), 78u(c), 78x(c), and 
78z.) 


(2) Prohibitions involving promulgation of rules and regula
tions; i.e., stautory provisions referring in general terms to the 
prohibitions of certain acts, the extent and details of such pro
hibitions to be determined by the rules and regulations of the 
Securities and Exchange Commission and the Federal Reserve 
Board (78g(c), 78h(a) (b), and (c), 78i(a) (6), 78i(b) and (c), 
78j(a) (b), 78k(a), 78n(a) (b), 780(c) (3), 78w(a), and 78dd 
(a». 


(3) Affirmative requirements; i.e., stautory provisions requiring 
the doing of certain acts, some of which are absolute as in section 
78p (a). Other requirements are generally indicated and subject 
to specification by rules and regulations (781, 78m, and 78q (a) 
(b». 


The general penalty provision is found in section 78ff. Section 
78ff (a) punishes (1) "willful" violations of the act and the rules 
and regulations thereunder, and (2) the "willfully and knowingly" 
making of false or misleading statements in applications, etc., 
required by the act to be field. 


The principal sections of this statute under which criminal pro
secutions have arisen are Section 78i (manipUlation), Section 
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780 (a) (failure to register by broker-dealer), Section 780 ( c) 
(fraud by broker-dealer), Section 78j (b) (fraud or manipulation 
in connection with the purchase or sale of securities), Section 
78h (c) (improper hypothecation of customer's securities), Section 
78q (a) (keeping of books and statements and filing of reports), 
and Section 78ff (making of false statements in documents filed). 
It should be noted that under Section 78ff the offender may escape 
imprisonment as distinguished from fine, for violation of a rule 
or regulation, if he proves that he had no knowledge of such rule 
or regulation. Of course, if the rule or regulation is in terms of 
fraud (see Rules XI0B-5 and XI5CI-2), it would be most difficult 
for a defendant to convince a jury that he did not know that the 
Commission had promulgated the rule; the burden of proof on this 
issue would be on the defendant. In a memorandum opinion in 
United Stutes v. Lilley (S.D. Tex., October 2, 1968), it was held 
that, if a defendant admits that he knew securities fraud was a 
violation of law, he cannot rely on the fact that he did not have 
knowledge of a specific rule or regulation. The court stated that 
it was the intent of Congress to charge every man with knowledge 
of the statutes prescribed in the Securities Acts, although it did 
not intend that a person could be imprisoned for a rule or regula
tion of which he had no knowledge. 


Immunity 


Section 78u(d) grants immunity to anyone compelled to testify 
after having claimed his privilege against self-incrimination in a 
proceeding instituted by the Commission. 


Investment Advisers Act of 1940 


The Investment Advisers Act of 1940 (15 U.S.C. SOb-I, et seq.), 
has for its purpose supervision and control of the operations 
of investment advisers by the Securities and Exchange Commission. 
The act prohibits any investment broker from making use of the 
mails or any means or instrumentality of interstate commerce 
in connection with his business unless registered with the Secur
ities and Exchange Commission. The act further provides rules 
governing registration, as well as the denial or suspension thereof. 


Title II, Section 206, of the Act (15 U.S.C. 80b-6) prohibits, 
among other things, transactions by registered investment advisers 
through the use of the mails or any means or instrumentality 
of interstate commerce, directly or indirectly, to employ any 
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scheme or artifice to defraud the client or to indulge in any prac
tice or transaction which operates as a fraud upon any client or 
prospective client. This section also requires full disclosure by the 
investments adviser to a client, either in the purchase or sale of 
any security, of the capacity in which the investment adviser 
acted. 


Penal provisions for the making of material misstatements, un
lawful representations, or other violations of the act are provided 
in 15 U.S.C. 80b-17. 


Selective Service Act of 1967; Universal Military 

Training and Service Act, as Amended 



The importance of effective enforcement of the act cannot be 
overemphasized in connection with the preparedness program in 
which this Nation is engaged. While every effort should be made 
to secure compliance with the provisions of this law and to maintain 
intact the availability for service of those individuals having 
obligations to discharge, willful violators must, of course, be pro
secuted vigorously. 


Closing Cases 


In order to prevent a willful violator from escaping both punish
ment and service, great care should be taken in making final deter
mination as to whether a case should be closed. Should there exist 
doubtful or unusual cases, the Criminal Division will be glad to be 
of assistance upon request. 


U.S. Attorneys are authorized to close files involving fictitious 
and false registrations if the investigation and other available 
information disclose that the registrant's identity cannot be estab
lished. Where a defendant is inducted, the indictment may be 
dismissed without prior approval from the Criminal Division. 
Nevertheless, U.S.A. Form 900 should be submitted to that effect 
to enable us to complete our records. This authorization does not 
include cases in which indictments have been secured, and no 
blanket authority is given to recommend dismissal of indictments 
in such cases. In any case in which it is deemed advisable to dis
miss, the usual procedure of securing prior approval of the Depart
ment should be followed. 


Second Delinquency 


Delinquency cases involving subjects who have been convicted 
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and have served sentences for a previous refusal to comply with 
their obligations under the Act present certain questions of law 
and policy. Although the U.S. Attorney is authorized to decline 
prosecution, the facts in such cases should be reported to the 
Criminal Division before second prosecutions are instituted. 


Source Material 
Since practically all Selective Service cases involve various 


regulatory provisions not found in the Act, it is important that the 
necessary source material be kept available. It is also well to 
remember that cases may require the application of regulatory 
provisions that have since been amended. Whenever there exists 
any uncertainty as to the applicable provisions, the Criminal Divi. 
sion is prepared to furnish you with the necessary information 
and citations. The regulations may be found in Title 32, C.F.R., 
1600 et seq. 


Mental Incompetents 
Special effort should be made to prevent the conviction of mental 


incompetents under the Selective Service Act. Persons in this 
category have frequently pleaded guilty to such charges and their 
mental status has not been discovered until their examination by 
the Bureau of Prisons' physicians. 


Investigations 
As a general rule, investigations should not be discontinued 


before the facts have been developed sufficiently to disclose the 
presence or absence of a willful violation, even though the subject 
may not presently be eligible for induction. Thus, a delinquency 
case should not be closed merely because the delinquent is 26 
years of age or older, if the delinquency occurred when the regis
trant was in an age group subject to call for induction. 


Prosecutions 
Prosecutions for aiding and abetting, counseling evasion, or 


refusal of a selective service duty, and nonpossession of draft 
cards must not be instituted without prior authorization from the 
Criminal Division. 


Appeals 
In view of the Department's responsibility for enforcement, 


which is closely associated with the administration of the Act, it 
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is important that the Department be kept fully advised of all 
appeals. The U.S. Attorneys should inform the Criminal Division 
as soon as possible when an appeal is taken and set out the issues 
that will be involved. Thereafter, copies of the transcript and 
appellant's brief should be forwarded to the Criminal Division 
as soon as available. What further action is to be taken by the 
Department will depend on the issues involved in the individual 
cases. In some instances it will be advisable to consult with Na
tional Headquarters of Selective Service. In certain important 
cases, the Criminal Division will want to review the U.S. Attorney's 
brief before it is printed or collaborate in its preparation. In other 
cases, the Criminal Division will merely submit any suggestions 
or new authorities which may be avaiiable. Of course, in many 
cases there will be no necessity for the Criminal Division to take 
any action. Nevertheless, in order to assure adequate and uniform 
treatment of many new issues that are presented, it is necessary 
for the Department to be advised of the facts in all appeal cases. 


Habeas Corpus 
If inductees attempt to obtain release from the Armed Forces 


by means of writs of habeas corpus, the U.S. Attorney will represent 
the respondents. It is important that the Criminal Division be 
advised at once of the filing of such a writ and of the facts in
volYed, in view of the importance of the decisions in such cases 
to the administration of the Act. The Criminal Division handles 
all habeas corpus cases where the petitioner seeks release based 
on a claim of conscientious objection. 


Cooperation With Selective Service 
In the interest of close cooperation with the Selective Service 


System in cases of unusual importance, the Director of Selective 
Service has been assured that the U.S. Attorneys will respond 
fully to the requests of and cooperate with the Selective Service 
System in the utilization of aid offered by it in the preparation 
and presentation of cases involving the Universal Military Train
ing and Service Act. The complexities and ramifications of the 
regUlations of the Selective Service System and the Department 
of Defense pursuant to this Act make such cooperation essential. 


Because of the heavy caseload resulting from prosecutions for 
violation of the Act, as well as habeas corpus proceedings and civil 
suits against officers and employees of the Selective Service Sys
tem and of the military establishments, the Director of the Selec-
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tive Service System has advised that he will make available to 
U.S. Attorneys brief digests of current cases involving the selec
tive service law, as well as points and authorities which may 
be useful in types of cases which are currently prevalent. Field 
attorneys are available to assist you in any way you deem ap
propriate. It is understood, of course, that such a working arrange
ment will not alter the primary responsibility of U.S. Attorneys 
in the handling of these cases. Similarly, the Secretary of Defense 
will make available to the U.S. Attorneys in extraordinary cases 
involving the military establishments a member of the Judge 
Advocate General's Corps to assist and be associated with them 
in the preparation and presentation of these cases. 


Depositions: Subpenas 
Attention is directed to the fact that in several recent cases 


the delinquent, who claimed to be a conscientious objector, has 
either secured or attempted to secure, pursuant to rule 17, Federal 
Rules of Criminal Procedure, an order to take the depositions of 
the members of the Presidential Appeal Board, Selective Service 
System, or has served upon these officials or the special agent in 
charge of the local office of the FBI, or the Deputy Attorney Gen
eral, or the U.S. Attorney's office, a subpena duces tecum with a 
view to securing files concerning the delinquent. U.S. Attorneys 
are requested to report such attempts to the Department im
mediately. Instructions in each case will then be issued. 


Registrars 
It is believed that a substantial number of convictions for failure 


of conscientious and religious objectors to register would be 
obviated if the U.S. Attorneys were designated as registrars under 
the Universal Military Training and Service Act to register per
sons who had refused to submit themselves for registration. Under 
the provisions of Section 1642.31 of the Universal Military Train
ing and Service Act, it appears that there is sufficient authority 
for U.S. Attorneys or their assistants to act as such special 
registrars. 


Additional authority for this action may be found in 28 U.S.C. 
507. Therefore, in pending religious objector cases in which pro
secution has been instituted, U.S. Attorneys and their assistants 
are authorized and directed to register any and all such defendants 
at any time during the course of the prosecution when the regis
trant either agrees to register or to furnish the information 
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necessary to complete such l·egistration. If and when such registra
tion is effected, proper steps should then be taken to secure the 
dismissal of the action. Every effort should be made to obtain 
registration of men in this category whenever possible. 


Important Decisions 
The following is a list of important decisions involving the 


administration and enforcement of the Military Selective Service 
Act. 


Constitutionality. Selective draft law cases, 245 U.S. 366 
(1918) . 


Ven'le. United States v. Anderson, 328 U.S. 699 (1946); 
Johnston v. United States, 351 U.S. 215 (1956). 


Conscientio?ls .objection. Seeger v. United States, 380 U.S. 163 
(1968) . 


Counseling eV(lsion or refusal 0/ duties. Warren v. United 
States, 177 F. 2d 596 (10 Cir. 1949) ; Gam v. United States, 178 
F. 2d 38 (6 Cir. 1949) ; United States v. Miller, 233 F. 2d 171 (2 
Cir. 1956) ; Keegan v. United States, 325 U.S. 478 (1945). 


Scope 0/ judicial 'review. Estep v. United States, 327 U.S. 114 
(1946) ; Eagles v. Samuels, 329 U.S. 304 (1947); Cox v. United 
States, 332 U.S. 442 (1947); Falbo v. United States, 320 U.S. 
549 (1944). 


Ministerial claim. Dickinson v. United States, 346 U.S. 389 
(1954) . 


Draft card burning. United States v. O'Brien, 391 U.S. 367 
(1968) . 


Habeas corpus. Hammond v. Len/est, 398 F. 2d 705 (2 Cir. 
1968) ; Brown v. McNamara, 387 F. 2d 150 (3 Cir. 1967). 


Exhaustion doctrine. McKart v. United States, 395 U.S. 185 
(1969) . 


Smokey Bear Act 


Matters involving possible violations of 18 U.S.C. 711 should 
be sent directly to the Criminal Division for review. Cases which 
warrant prosecution will then be referred by the Criminal Division 
to the appropriate United States Attorney. 


Soldiers' and Sailors' Civil Relief Act Violations 


The Soldiers' and Sailors' Civil Relief Act of 1940, as amended 
(50 U.S.C. App. 501 et seq.) is designed to protect servicemen 
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from various financial and legal difficulties stemming from their 
military service. Its protections apply to "persons in military 
service," i.e., all persons on extended active military duty; see 
50 U.S.C. 511 (1). Creditors, landlords, and others having business 
dealings with servicemen are affected by the act's provisions 
relating, inter alia, to evictions, installment purchases, mortgage 
foreclosures, termination of leases, taxation, and limitations on 
interest rates. Many of the protective provisions (e.g., those relat
ing to interest limitations, installment purchases, mortgage fore
closures, and termination of leases) apply only to obligations 
incurred before entry into service. Generally, the act prohibits 
enforcement of civil liabilities against servicemen other than 
through a court of competent jurisdiction. A court may stay the 
enforcement of an obligation if it appears that a serviceman's ability 
to meet it is materially impaired by reason of his military service 
(50 U.S.C. App. 521, 523). 


Only a few activities are made criminal (misdemeanors) by 
the Soldiers' and Sailors' Civil Relief Act. Prosecution will lie 
when the Act's provisions relating to the filing of false military 
affidavits (50 U.S.C. App. 520 (2», unauthorized evictions (50 
U.S.C. App. 530 (3», installment purchase repossessions (50 U.S.C. 
App. 531 (2», mortgage foreclosures (50 U.S.C. App. 532 (4», 
termination of leases (50 U.S.C. App. 534 (3», and life insurance 
(50 U.S.C. App. 	(3» have been violated. 


Generally, the factors to be considered in determining whether 
to institute prosecution under the Soldiers' and Sailors' Civil Relief 
Act are: Whether the offense was committed in ignorance or 
misunderstanding of the Act's provisions; whether there are cir
cumstances indicating malevolence, personal animosity, etc., on 
the violator's part; whether the serviceman and his family have 
suffered substantial harm; whether restitution has been made 
or offered; and whether the serviceman seems to have entered into 
the obligation only or primarily in anticipation of entry into service 
(see 50 U.S.C. App. 580). Ordinarily, when aggravating circum
stances are not present and an offer of restitution has been made, 
prosecution need not be instituted. 


The question of whether a given violation should be prosecuted 
is left to the discretion of the U.S. Attorneys. However, if a case 
presents unusual factual and legal problems, U.S. Attorneys should 
consult the Administrative Regulations Section of the Criminal 
Division. 
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Strikebreakers, Transporting 


Investigation of all cases arising under 18 U.S.C. 1231 will be 
conducted by the FBI. 


Complaints of violations should be cleared by U.S. Attorneys 
through the Criminal Division. If. following a report to the Depart
ment, any particular complaint appears to deserve a full investi 
gation, the Criminal Division will arrange for it with the FBI. 


Transpol'tation 


Common Carrier Rates and Economic Regulations (Interstate 

Commerce Commission) 



The Interstate Commerce Commission (including the regional 
attorneys thereof) may refer directly to the appropriate U.S. At
torneys criminal cases arising under the Interstate Commerce Act, 
49 U.S.C. 1 et seq. (including the Elkins Act, 49 U.S.C. 41 et seq.) 
involving unauthorized operations by carriers and illegal rates, 
concessions, rebates, etc. Communications relative to such matters 
as additional investigation by the Commission, arranging for the 
attendance of or information as to witnesses etc., should be 
transmitted directly from the U.S. Attorney to the agency. Advice 
should be sought from the Criminal Division in regard to policy, 
novel questions of law, 01' other factors of such importance as to 
merit the attention of the Department. 


Federal Aviation Act 
The Federal Aviation Administration of the Department of 


Transportation, including the regional attorneys thereof, will refer 
directly to the appropriate U.S. Attorneys cases involving viola
tions of the civil penalty provisions of the Federal Aviation Act of 
1956 (49 U.S.C. 1471). 


U.S. Attorneys are authorized to effect settlement of the civil 
penalties provided in 49 U.S.C. 1471 without the prior approval 
of the Criminal Division in those instances where the amollnt 
of the compromise is acceptable to the Federal Aviation Admin
istration. If the U.S. Attorney believes that a compromise settle
ment should be effected in an amount less than is acceptable 
to the Administration, the matter should be submitted to the 
Criminal Division for decision. Such compromise settlements may 
be made without filing suit or at any other time before a judg
ment is obtained, in which event the settlement need not be 
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reduced to a judgment unless the U.S. Attorney deems that 
advisable. In addition to the principal amount, the settlement should 
include any costs to which the Government is entitled. 


U.S. Attorneys should make a determination on the merits as 
to the action called for, irrespective of the small amount which 
in some instances may be acceptable to the Administration as a 
compromise settlement of the civil penalty involved. Such an 
action is not one to collect a trivial specific amount claimed by 
the Government as due and owing to it, but rather is an action 
to impose a penalty for violation of a Federal statute. When a 
suit is instituted, the full amount or the penalty should be 
sought. 


Although the clerk may enter a defendant's default pursuant to 
Rule 55 (a), Federal Rules of Civil Procedures, he may not enter a 
judgment by default under Rule 55 (b) (1), Federal Rules of Civil 
Procedure, since the civil penalty is not "a sum certain" or one 
"which can by computation be made certain." Therefore, judg
ment by default should be entered only by the court. Rule 55 (b) 
(2), Federal Rules of Civil Procedure. 

Motor Carrier Safety (Federal Highway Administration) 



The Federal Highway Administration of the Department of 
Transportation investigates and refers directly to the U.S. Attor
neys criminal cases involving violations of the Motor Carrier Safety 
Regulations (49 C.F.R., pts. 390-397) promulgated Part II of the 
Interstate Commerce Act (49 U.S.C. 304) and violations of the 
Explosives and other Dangerous Articles Act (18 U.S.C. 831-837) 
involving motor carriers. The U.S. Attorney should advise the 
Federal Highway Administration of all significant developments 
in the case with copies furnished to the Criminal Division. 


A vigorous enforcement program is followed in regard to offenses 
which endanger the public on the highways. 


Railroad Safety (Federal Railroad Administration) 
The Federal Railroad Administration of the Department of 


Transportation administers the railroad and pipeline safety stat 
utes. These laws are the Safety Appliance Acts (45 U.S.C. 1-16), 
the Locomotive Inspection Act (45 U.S.C. 22-34), the Accident 
Reports Act (45 U.S.C. 38-43), the Hours of Service Act (45 
U.S.C. 61-64), the Signal Inspection Law (49 U.S.C. 26), and 
the Explosives and Other Dangerous Articles Act (18 U.S.C. 831
837). The Accident Reports Act and the Explosives and Other 
Dangerous Articles Act are criminal; the others are civil. The FRA 
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will refer all cases directly to the appropriate U.S. Attorney, 
except cases involving novel questions of law. The U.S. Attorney 
should advise the Chief Counsel of all significant developments in 
the case, including the filing of the information or complaint, the 
docket number, the arraignment, the trial date, the position taken 
oy the railroad, the proposed settlement of the case, etc. Copies 
of such correspondence should be furnished to the Criminal Divi
sion when significant or unusual developments or matters are 
involved. The Criminal Division should, of course, be promptly 
notified of adverse decisions and of cases where an appeal is taken 
by defendant. 


l\lost of these cases are concluded without trial, but if a trial 
seems to be necessary, the Chief Counsel of the FRA should be 
informed as far in advance as possible of the date of trial. The 
inspectors and one of the attorneys on the Chief Counsel's staff 
will report to the U.S. Attorney and, subject to his directions, 
will assemble the evidence to be adduced (much of which must 
generally be obtained from the defendant's records and notes 
of the inspectors) and perform such other duties incident to 
the preparation of the case for trial as the U.S. Attorney desires. 
The FRA inspectors need not be subpenaed as witnesses. Arrange
ments for their appearance should be made through the Chief 
Counsel. The Chief Counsel will also assist the U.S. Attorney 
in securing the appearance of other principal witnesses. The assist
ance of FRA attorneys, who are thoroughly familiar with this 
Act, the regulations promulgated by the FRA pursuant thereto 
and court decisions arising thereunder, and are well informed 
with respect to railroad records and practices, will be valuable 
in presenting contested cases, involving as they do technical matters 
related to railroad operations and practices. Trial of the case 
must, however, oe conducted by the U.S. Attorney or one of his 
assistants. In the discretion of the U.S. Attorney, the facts may be 
agreed upon, stipulated with the defendant's attorneys, and sub· 
mitted to the court for decision. However, the proposed stipulation 
should first be submitted to the Chief Counsel of the FRA for 
his advice. 


Criminal Provisions 


The Explosive and Other Dangerous Articles Act (18 U.S.C. 
831-37) provides that any person who knowingly commits a 
violation of any provision of the act or any regulation promulgated 
thereunder shall be subj ect to the imposition of a fine of not more 
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than $1,000 or imprisoned not more than 1 year or both. How
ever, the penalties are substantially greater for violations know
ingly committed which result in death or bodily injury. 


The Accident Reports Act makes it a misdemeanor for a rail
road to fail to submit the required report of an accident within 
the time provided. 


Civil Penalty Provisions 
Under the Federal Claims Collection Act (31 U.S.C. 951-953) 


and regUlations promulgated thereunder (4 CFR 101-105), the 
FRA is authorized to collect and compromise administratively 
civil penalties and forfeitures arising from violations of railroad 
safety statutes. 


Occasionally, it will be necessary to refer claims arising under 
the Safety Appliance Acts (45 U.S.C. 1-16), the Locomotive 
Inspection Act (45 U.S.C. 22-34), the Hours of Service Act 
(45 U.S.C. 61-64), and the Signal Inspection Law (49 U.S.C. 26) 
to the appropriate U.S. Attorney when such claims cannot be 
disposed of under the applicable standards of the Federal Claims 
Collection Act (4 CFR 101-105). Since three written demands, at 
30-day intervals, must normally be made upon a debtor pursuant 
to a requirement contained in 4 CFR 102.2, Hours of Service 
Act cases, in which the violation will expire due to the short 
statutory limitation of 1 year (45 U.S.C. 63) within 90 days will 
necessarily be referred to the U.S. Attorney. 


Due to the mandatory nature of these Acts and the absolute 
duties which they impose upon carriers, the Department regards 
the penalties, although recoverable in civil proceedings, as not 
being merely civil obligations but penal sanctions, and accord
ingly does not accept compromise settlements of less than the full 
statutory penalty on each count with costs, to which the Govern
ment is entitled as a matter of right, 28 U.S.C. 1918 (a). 


Twenty-Eight Hour Law 


The Office of the Solicitor of the Department of Agriculture 
will refer direct to the appropriate U.S. Attorneys cases involving 
violations of the Twenty-Eight Hour Law (45 U.S.C. 71, et seq.), 
except those which involve novel questions of law or policy. The 
Office of the Solicitor will submit to the U.S. Attorney a copy of 
each report made by Agriculture'S inspectors relating to the case, 
one copy each of every letter forwarded to and received from 
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the carrier, and an original and two copies of a proposed form 
of complaint. In addition, the tnmsmittal letter will recommend 
the amount of the penalty which Agriculture believes should be 
exacted. U.S. Attorneys may assume that the Criminal Division 
approves the amount of the penalty recommended by the Depart
ment of Agriculture unless advised to the contrary. Cases involving 
novel questions of law or policy will be submitted to the Criminal 
Division. 


No case shall be settled except upon the basis of the entry 
of a judgment. Every judgment in favor of the Government 
must be in an amount not less than the statutory minimum penalty 
of $100 for each violation, in addition to costs to which the Gov
ernment is entitled. 


In construing the Twenty-Eight Hour Law the courts have held 
that the word "knowingly" means simply "with knowledge of 
the facts," and that a carrier knowingly violates the statute 
when, with knowledge of how long animals have been confined 
without rest, feed, and water, it prolongs the confinement beyond 
the statutory limit. St. Louis-S.P.R. Co. v. United States, 169 Fed. 
69 (8 Cir. 1909) ; St. Joseph S. Y. Co. v. United States, 187 Fed. 
105 (8 Cir. 1913) ; United States v. Illinois Central R. Co., 303 
U.S. 239 (1938). They have construed the word "wilfully" under 
the act to mean "intentionally," "purposely," or "voluntarily." 
United States v. Union Pacific R. Co., 169 Fed. 65 (8 Cir. 1909) ; 
United States v. New York C. and H. R. R. Co., 165 Fed. 833 (1 
Cir 1908) ; United States v. Atchison T. & S. P. R. Co., 166 Fed. 
160 (N.D. Ill. 1908). A knowing confinement becomes willful 
also, when it was due to a cause which could have been anticipated 
or avoided by the exercise of due diligence and foresight. Boston 
& M.R.R. v. United States, 117 F. 2d 428 (1 Cir. 1941) ; United 
States v. Atlantic C.L.R. Co., 173 Fed. 764 (4 Cir. 1909). The 
burden of proof that the overconfinement was not due to such 
a cause is upon the carrier. Boston & M.R.R. v. United States, 
supra; New York C. & H.R.R. Co. v. United States, sUIJra; United 
States v. Atchison T. & S.P.R. Co., supra; Chicago & NW.R. Co. 
v. 	 United States, 246 U.S. 512 (1918). 


Where animals are loaded on a train at different times, a separate 
penalty accrues when the statutory period for the animals first 
loaded expires, and separate penalties accrue as the statutory 
period expires with respect to the animals loaded at later periods. 
Baltimore & Ohio Southwestern Railways Company v. United 
States, 220 U.S. 94 (1911). 
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Wagering Tax and Related Gambling Laws 


The laws relating to wagering are found principally within 
26U.S.C.4401-4405,4411-4413, 4421-4423, 4461-4463. 


As a result of the Supreme Court's decision in Marchetti v. 
United States, 390 U.S. 39 (1968), and Grosso v. United States, 
390 U.S. 62 (1968), a defendant charged with failure to register 
and pay the occupational wagering tax or failure to pay the wager
ing excise tax has been afforded a valid fifth amendment defense 
to such charges and may not be convicted thereunder in the face 
of his assertion of his privilege against self-incrimination. It 
should be noted that the court was careful not to declare the 
wagering tax statutes unconstitutional, and the civil tax liability 
of one engaged in the business of wagering has not, therefore, 
been extinguished. 


Some initial guidance as to the handling of pending cases under 
the wagering tax laws was provided in Criminal Division Memo
randum No. 564, dated March 20, 1968, and since that time a num
ber of problems have arisen final resolution of which has not yet 
occurred. For example, the validity of civil forfeitures based 
on failure to pay the wagering tax is presently a matter of con
flict among the circuits, although the Department has taken the 
position that such forfeitures are proper and has petitioned the 
Supreme Court to grant certiorari in the case of United States v. 
United States Coin and Currency in the Amount of $8,674.00 
(Angelini), 393 F. 2d 499 (7 Cir. 1968), which took the opposite 
view, and has not opposed the petition for certiorari in United 
States v. One 1965 Buick, et al. (Dean), 392 F. 2d 672 (6 Cir. 
1968), aff on pet. for reh., 397 F. 2d 782, which was decided in 
favor of the Government. 


Also presently in litigation is the question of the use to be 
made of evidence seized under warrants issued before January 
29, 1968, based on affidavits alleging violation of the wagering 
tax laws. The Department has taken the position that such 
evidence may, assuming that the warrant and search were other
wise proper, be used either as the basis for prosecution under 
other Federal penal statutes, or may be turned over to local law 
enforcement agencies where appropriate to do so. 


The Department has also taken the position that prosecutions 
based on the filing of false registrations (Form ll-C's) or false 
tax returns (Form 730's) continue to be valid under the theory of 
Dennis v. United States 384 U.S. 855 (1966). It is anticipated 
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that this issue will be resolved by the Supreme Court as the result 
of an appeal taken from the dismissal of an indictment under 
18 U.S.C. 1001 in United States v. Knox, No. 675, October Term, 
1968. 


White Slave Traffic Act 
The White Slave Traffic Act (also known as the Mann Act, 18 


U.S.C. 2421, et seq.) spells out several offenses including the 
offense knowingly to transport any woman or girl in interstate 
or foreign commerce or in the District of Columbia or in any 
territory or possession of the United States for the purpose of 
prostitution or debauchery, or for any other immoral purpose. 
Cases under the Act are investigated by the Federal Bureau of 
Investigation and are referred directly by that Bureau to the 
U.S. Attorneys. 


It is the general policy of the Department to limit application 
of the Act to persons engaged in commercial prostitution activities, 
even though the element of commercialism is not a legal require~ 
ment under those cases decided to date. Therefore, prosecution 
of persons who are not now engaged in commercial prostitution 
enterprises as panderers, operators of houses of prostitution, or 
call girl operations, and those who act for or in association with 
such persons, should not be instituted without prior approval 
of the Criminal Division. In the event that it is concluded by the 
U.S. Attorney that a noncommercial case warrants prosecution, a 
report detailing the elements of aggravation believed to warrant 
an exception to the above-noted general policy should be forward~ 
ed to the Division. 


Conspiracy cases against women or girls the transportation of 
whom is the substantive offense involved, or cases depending on 
such persons as coconspirators (i.e., where not more than one 
person other than such "victim" can be proved a conspirator), also 
should not be instituted without prior approval of the Criminal 
Division. 
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ORGANIZATIONAL NOTE 


The current organization to handle the workload of the Civil 
Division includes nine Sections and two Units denominated as 
follows: 


Admiralty and Shipping 
Appellate 
Court of Claims 
Customs 
Foreign Litigation Unit 
Frauds 
General Claims 
General Litigation 
Judgment and Collection Unit 
Patent 
Torts 


Special instructions concerning the work of particular Sections 
are placed after the more general instructions which follow im
mediately. 


The Assistant Attorney General in charge of the Civil Division 
also serves as the Director of the Office of Alien Property (28 
C.F.R. 0.47). 


GENERAL INSTRUCTIONS 


The protection and prosecution of the interests of the United 
States in civil and criminal litigation is the function and duty of 
the Attorney General of the United States, except as to situations 
where specific statutes permit the legal divisions of specified Gov. 
ernment agencies to represent these agencies in certain special 
types of civil litigation. By delegation of the Attorney General, 
the Assistant Attorney General in charge of the Civil Division 
has supervision over the functions described under Civil Division, 
Title I, supra. The direct handling of certain types of cases has 
been redelegated to the U.S. Attorneys. See pages 26 to 32 of this 
Title for a description of these cases and the exemption from for
warding papers thereon. 
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It will be obvious that effective and economical discharge of 
these delegated functions depends on the mutual interest, en
thusiasm, confidence, and support of the Civil Division and the 
U.S. Attorneys. The Civil Division in Washington maintains close 
liaison with the national offices of the various Government agencies, 
and stands ready to collect and forward at the earliest possible 
moment such information as is essential to the preparation of 
complaints, pretrial conferences, answers, motions, etc., and will 
thereafter keep in close touch with all developments in each non
delegated case. While the bUl'den of litigating cases against the 
United States, and cases refelTed to him by the Civil Division or 
by the various Government agencies direct, rests primarily on the 
U.S. Attorney, the Civil Division will always be fully available and 
eager to assist in the collection of information, discussion of legal 
and factual problems, briefing, or any other function, with respect 
to a case, which would best serve the Government's interest. U.S. 
Attorneys should not hesitate to request such assistance. 


At the same time, the interests of the Government require the 
assumption on the part of U.S. Attorneys of correlatiye duties of 
cooperation. The Civil Division must be advised at once of every 
change in the status of every nondelegated matter within its 
jurisdiction regardless of whether suit has been instituted, and, 
as to matters in litig:,tion, it must be informed as far in advance 
as possible of the dates of pretrial conferences, trials, hearings, or 
arguments, and of any continuances. In addition, prompt report 
should be made to the Civil Division of an infringement of the 
property or other interests of the Government warranting the in
stitution of civil proceedings; and U.S. Attorneys should report 
to the Civil Division any property belonging to the United States 
which is not receiving proper care, any claim in favor of the United 
States not officially lodged with them which in their opinion can be 
collected, and any default of any officer or employee of the Gov
ernment engaged in the collection of any debt due the United 
States or of the customs revenue, or in the disbursement of Gov
ernment funds. 


In coordinating the efforts of the many U.S. Attorneys, the Civil 
Division will seek to make available the latest precedents, which 
may not otherwise be available, work toward selecting the best 
vehicles for test purposes, assure reasonable uniformity of position 
and procedure, and make available expertise developed in certain 
specialties over the course of many years. The material which 
follows is a restatement of departmental orders, memorandums, 
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and practical suggestions which past experience indicates may be 
most frequently of value in handling civil work. 


Actions by the Government 


No civil action in the name of the United States or an officer 
thereof, in cases within the jurisdiction of this Division, should be 
begun without the specific authority of the Civil Division, except 
where the U.S. Attorneys are authorized in this Title to commence 
suit at the direct request of a department or agency. If an agency 
makes an emergency referral in a nondelegated case and there is 
not time to obtain Civil Division authorization before instituting 
suit or filing proof of claim, or the filing of an answer or motion 
is required, protective action may be taken if the U.S. Attorney 
is satisfied that such action is proper. If time permits, telephonic 
clearance should be obtained from the Civil Division. In any event 
a copy of the complaint, proof of claim, answer or motion filed, and 
the supporting submission of the client agency, should be for
warded to the Civil Division with the U.S. Attorney's report 
thereon. 


When advice or information is desired as to the institution, 
conduct, or disposition of any suit within this Division's jurisdic
tion, by or against the United States, request therefor should be 
transmitted to the Civil Division accompanied by a clear and suc
cinct statement of facts, the points of law involved, the author
ities deemed applicable, and the opinion of the U.S. Attorney. 


All actions must be brought in the name of the United States 
of America and instituted in a Federal court, unless specific author
ity to do otherwise is granted by the Civil Division. Except in emer
gencies, two copies of the complaint or libel must be submitted for 
the consideration of the Civil Division prior to the institution of 
any action. In cases where U.S. Attorneys are authorized to start 
suit at the direct request of a department or agency, a copy of the 
complaint or libel should be transmitted to the interested depart
ment or agency, except that the General Accounting Office requires 
no advice or documents but Form No. D.J.-80 (closing notice). 
Wherever appropriate, the prayer of each complaint for a money 
judgment should include a demand for interest and costs. 


State statutes of limitations and laches are not applicable to 
suits by the Government. United States v. Summerlin, 310 U.S. 
414; Gaussen v. United States, 97 U.S. 584, 590; United States v. 
Verdier, 164 U.S. 213, 219. See pages 48-49 for applicable Federal 
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statutes limiting the time within which Government claims must 
be asserted. 


Except when authority is delegated to the U.S. Attorneys (see 
pp. 26 below), they should not compromise or close cases or claims, 
nor should they compromise, close or inactivate judgments, without 
the prior approval of the Civil Division. 


Actions Against the Government 


A Government department or agency (as distinguished from a 
Government official or employee) is not subject to suit in either a 
Federal or State court unless Congress has waived sovereign im· 
munity with respect to that department or agency. Blackmar v. 
Guerre, 342 U.S. 512; Taft Hotel v. Housing and Home Finance 
Agency, 262 F. 2d 307 (C.A. 2), cert. denied, 359 U.S. 967; cf. 
Federal Housing Administration v. Burr, 309 U.S. 242. 


U.S. Attorneys are not authorized to consent to suits against 
the United States, its officers, or agents, and where jurisdiction 
of suits against the United States exists by statute, they are not 
authorized to waive objections as to venue or agree to substitutions, 
third party joinders, and the like, without first clearing such 
matters with the Civil Division which in turn will clear them with 
the affected agencies. 


The Attorney General has designated the Deputy Attorney Gen· 
eral and the Administrative Assistant to the Attorney General to 
accept service of pleadings and process for him. In the absence of 
specific authority from the Attorney General or his designees, U.S. 
Attorneys have no authority to accept such service. 


It will expedite the collection of relevant data from interested 
agencies if the Civil Division receives two copies of the summons 
and complaint rather than merely the one copy which the Federal 
Rules of Civil Procedure require the Marshal, his deputy, or a court 
appointee to mail to the Attorney General; and it is requested that 
U.S. Attorneys, where feasible, seek the cooperation of plaintiffs' 
counsel in this respect by asking them to transmit direct or through 
the U.S. Attorney one or more additional copies of such documents 
when effecting service of the original on the Attorney General. 
If the complaint does not identify the agency involved, the U.S. 
Attorney should obtain this information from plaintiff's counsel 
and transmit it to the Civil Division. When material sufficient to 
permit preparation of the responsive pleading is not available, the 
U.S. Attorney will ordinarily be notified and requested to obtain an 
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extension of time to move, answer, or otherwise plead. The U.S. 
Attorney should under no circumstances allow the time for filing 
of the answer to expire without an answer having been filed or an 
extension of time obtained from the court. 


Representation of Government Officers and 

Employees 



It is the general policy of the Department to afford counsel and 
representation to Government officers and employees when suits for 
injunction, mandamus, etc., are brought against them in connection 
with their performance of their official duties. In situations where 
time does not permit communication through Department heads in 
Washington, U.S. Attorneys may, upon the request of a local officer 
of a Federal agency, afford counsel and representation to Govern
ment officers and employees in such cases. In the case of all such 
requests, the Civil Division should be promptly notified and advised 
by the U.S. Attorney of the circumstances of the case. It is the 
policy of the Civil Division to remove to the Federal district courts, 
pursuant to 28 U.S.C. 1442(a), cases of this type which are in
stituted in State or municipal courts. See Sarner V. Mason, 228 
F. 2d 176 (C.A. 3), cert. denied, 351 U.S. 924. Note that a removal 
must be effected within 30 days (28 U.S.C. 1446 (b». When time 
permits, the U.S. Attorney should obtain the approval of the Civil 
Division before effecting a removal; but if time does not permit, the 
U.S. Attorney may effect the removal and promptly send the Civil 
Division two copies of the removal papers filed. 


It is also the Department's policy to afford counsel and represen
tation to Government employees and servicemen who are sued 
civilly or charged with violation of local or State criminal laws as 
a result of the performance of their official duties. See Johnson v. 
Maryland, 254 U.S. 51; Colorado v. Symes, 286 U.S. 510; City of 
Norfolk v. McFarland, 143 F. Supp. 587, 145 F. Supp. 258 
(E.D. Va.). This shall apply wherever property damage, personal 
injury or death has resulted, or where a substantial Federal interest 
is involved. (Policy with respect to representing Government 
drivers who are sued civilly and are entitled to representation 
pursuant to 28 U.S.C. 2679, as amended by P.L. 87-258, 75 Stat. 
539, will be discussed under the Tort Section infra). Otherwise, 
except where unusual circumstances exist, the U.S. Attorneys 
shall decline (such as in minor traffic violations) to make court 
appearances on behalf of employees or servicemen, unless specific-
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ally requested to do so by the Civil Division. Representation should 
also be declined when the employee or serviceman is adequately 
protected by his own liability insurance, in which case the U.S. 
Attorney should assist in getting the insurer to afford proper 
representation. Whenever pursuant to this policy representation is 
afforded, U.S. Attorneys are authorized, on the same basis as in 
other cases, to incur litigation expenses which are necessary to 
protect the Government's interests. 


The potential liability of the United States makes it important 
to ascertain as early as possible the basic facts, extent of injury or 
damage, and the names of witnesses in every case, civil or criminal, 
based upon the alleged dereliction of Government employees or 
servicemen. For the same reason, pleas of guilty should be entered 
in criminal cases only after careful consideration of all factors 
involved. It is generally advisable to remove such cases from State 
courts to U.S. District Courts (see 28 U.S.C. 1442-1449). 


General Jurisdictional Principles 


As to immunity of Government officers from personal liability for 
acts done under color of office, see Barr v. Matteo, 360 U.S. 564; 
Howard v. Lyons, 360 U.S. 593; Spalding v. Vilas, 161 U.S. 483; 
Gregoire v. Biddle, 177 F. 2d 579 (C.A. 2), cert. denied, 339 U.S. 
949. Suits to enjoin enforcement of an allegedly unconstitutional 
act of Congress may be heard only by a 3-judge District Court. 28 
U.S.C. 2282; Jameson & Co. v. Morgenthau, 307 U.S. 171; Inter
national Ladies' Garment Worker's Union v. Donnelly Garment 
Co., 304 U.S. 2·13; California TVater Service Co. v. City of Redding, 
304 U.S. 252. 


The former rule that courts outside the District of Columbia 
had no jurisdiction over officers of the Government stationed in 
Washington (Blackmar v. Guerre, 342 U.S. 512) was changed by 
the addition of subsection (e) to 28 U.S.C. 1391 (P.L. 87-748) 
to provide that suits exclusively against Federal defendants 
may be brought in districts where a defendant resides, the 
cause of action arose, real property involved is situated or where 
plaintiff resides if no real property is involved. In such cases it is 
essential to advise the Department promptly and to keep the 
Department fully informed of developments, particularly motions 
for an injunction or mandamus. 


In a suit brought against a subordinate officer, the head of the 
department or other superior officer is an indispensable party 
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where the relief sought would require the superior officer to take 
action, either directly or through a subordinate. See Williams v. 
Fanning, 332 U.S. 490; Hynes v. Grimes Packing Co., 337 U.S. 86. 


Where the defendant officer leaves office pending suit, his suc
cessor is automatically substituted. Amendment to Rule 25 (d), 
F.R.C.P., effective July 19, 1961; 368 U.S. A9. 


A suit for specific relief against a Government officer is an un
consented suit against the United States and is beyond the district 
court's jurisdiction where the relief sought, although nominally 
against the officer, would actually be against the Government, 
e.g., by affecting the Government's property rights or functions. 
Larson v. Domestic & Foreign Commerce Corp., 337 U.S. 682; 
Mine Safety App~iances Co. v. Forrestal, 326 U.S. 371; Malone v. 
Bowdoin, 369 U.S. 643. The jurisdiction of the district courts over 
such suits is limited to cases alleging that the officer's action is 
unauthorized by law or that he is proceeding under an uncon
stitutional statute. La,rson v. Domestic & Foreign Commerce Corp., 
337 U. S. 682. 


The former rule that district courts outside the District of 
Columbia had no jurisdiction to issue writs of mandamus or their 
equivalent (Marshall v. Crotty, 185 F. 2d 622 (C.A. 1) ; McIntire 
v. Wood, 7 Cranch. 504) was changed by the addition to Title 
28, United States Code, of Section 1361 (P.L. 87-748) so that 
such suits may now be brought in any district having original 
venue authority under 28 U.S.C. 1391 (e). 


The district courts' jurisdiction over suits by Government 
employees for alleged wrongful discharge is limited to determining 
whether the employee received the protection of prescribed ad
ministrative procedure. The courts may not review the merits of 
the administrative determination. Bailey v. Richardson, 182 F. 2d 
46 (C.A.D.C.) ; Carter v. Forrestal, 175 F. 2d 364 (C.A.D.C.). 


Miscellaneous Litigation Matters 


Advice as to Papers Filed in Litigation 
Two copies of all papers filed by any party or by the court includ


in,g subsequent pleadings, orders, proposed findings, judgments, 
opinions, or other papers of record, briefs, memorandums, and 
offers in compromise must be forwarded promptly, to the Civil 
Division, and such papers as are filed in court should bear on their 
face a notation of the date of filing. When circumstances permit, 
copies of any of the foregoing instruments which are to be filed on 
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behalf of the Government should be submitted to the Civil Division 
before filing the originals. These provisions do not apply to cases 
coming within the delegation of authority to U.S. Attorneys set 
forth at pages 26-30, of this Title. 


Privileged Character of Government Documents 
In civil litigation in which the Government or one of its officers 


may be a party, the adverse litigant may issue a subpoena duces 
tecum or move for the production of Government documents which 
the agency in possession thereof considers confidential. A privilege 
against the compulsory disclosure of such documents is recognized 
under certain circumstances. United States v. Reynolds, 345 U.S. 
1; Touhy v. Ragen, 340 U.S. 462; Saunders v. Great Western Sugar 
Co., 369 F. 2d 794 (C.A. 10) ; see also Bowman Dairy Co. v. United 
States, 341 U.S. 214; Jencks v. United States, 353 U.S. 657; Paler
mo v. United States, 360 U.S. 343; Rosenberg v. United States, 360 
U.S. 367; Kaiser Aluminum Corp. v. United States, 157 F. Supp. 
939 (Ct. CIs.). With respect to the procedure to be followed when 
a subpoena is directed to an employee of the Department of Justice, 
see 28 C.F.R., Chapter I, Part 16. 


In the event any question arises as to the production of such 
documents, it should be submitted immediately to the Civil Division 
for determination. U.S. Attorneys should not (except where a court 
denies a request for an extension of time to communicate) assert 
the Government's privilege against production of documents in any 
case without prior approval of the Civil Division. 


Assistance By Other Attorneys 
U.S. Attorneys shall conduct and direct all cases except as other


wise provided, i.e., court of claims cases, admiralty and shipping 
cases, or other cases which the Department has advised the U.S. 
Attorney will be handled specially. There is no objection to U.S. 
Attorneys receiving assistance from attorneys connected with other 
offices of the Government in the preparation and trial of cases, but 
it should be understood that such attorneys assist only, and do not 
conduct, direct, or control cases in which they may be interested. 
(28 U.S.C. 509, 516, and 547.) The situation is the same in those 
cases (involving Government corporations and the operations of 
the Maritime Administration) where the Government enjoys the 
benefit of insurance, and underwriters nominate trial counsel to 
assist the U.S. Attorney with the case. Such trial attorneys are 
only "of counsel" to the U.S. Attorney. They do not control or direct 
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the conduct of cases in which they are interested, and they may not 
sign pleadings 01' briefs on behalf of the Government or its officers, 
employees, or agents. 


Assistance to Civil Division Attorneys 
From time to time, attorneys from the Civil Division, involved 


in the handling of U.S. Court of Claims, patent, and other cases 
which are not the responsibility of U.S. Attorneys, are required to 
perform their duties at places within various judicial districts. 
U.S. Attorneys are requested to assist such attorneys in obtaining 
office space, stenographic facilities, and similar accommodations 
wherever it is feasible. 


Advice as to Constitutional and Other Questions 
The Civil Division must be informed promptly and its attention 


specifically called to the pleadings raising constitutional questions 
or disputing in any way the right of the United States to maintain 
a proceeding. 


Stipulations 
In no case should a U.S. Attorney enter into an agreed state


ment of facts, a stipulation to abide the result in another case, 
a stipulation concluding the substantive rights of the United 
States, or consent to entry of judgment in favor of the adverse 
party without specific authority from the Civil Division, except that 
the U.S. Attorney may stipulate to any fact required to be proved 
by the Government, or to the authenticity of Government records. 


Care should be taken in phrasing pretrial agreements under 
Rule 16, F.R.C.P., to avoid definition of issues in such manner that 
they may have the same effect as unauthorized stipulations of 
facts; as, for example, an agreement in a tort action that the issue 
is whether or not "the United States" was negligent, thereby 
ostensibly obviating the need for evidence establishing vicarious li
ability. (See Federal Tort Claims Practice Manual, Sec. 225 et seq.) 


Disbarment Proceedings 
U.S. Attorneys must give serious consideration to the institution 


of disbarment proceedings in the Federal courts in all appropriate 
cases, including the following: (1) Where a practitioner in the 
Federal courts has been convicted of a criminal offense in any court; 
(2) where a practitioner in the Federal courts has been disbarred 
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by a State court; (3) where a practitioner in the Federal courts, in 
the conduct of Federal litigation, has employed unethical tactics 
justifying disbarment. See Theard v. United States, 354 U.S. 278. 


Duties Under Bankruptcy Act 
The Bankruptcy Act (11 U.S.C. 32) imposes certain duties on 


U.S. Attorneys with regard to applications for discharge in bank
ruptcy. The U.S. Attorneys will cooperate with the courts in the 
administration of these provisions as far as practicable and will 
render to the courts with respect thereto every possible assistance. 


Duty To Assist Court With Deposited Funds 
In connection with the distribution of funds deposited in court, 


the U. S. Attorney is required to assist the court actively, as amicus 
curiae. In the case of petitions under 46 U.S.C. 626-628 for the 
return of funds of deceased or deserting seamen, copies of the 
petition and all supporting papers must be served upon the U.S. 
Attorney, the Attorney General, and the U.S. Shipping Commis
sioner. The U.S. Attorney in all such cases must appear as attorney 
for the United States as another claimant to the funds. Informa
tion for use in asserting the Government's claim is ordinarily 
provided by the Shipping Commissioner. 


Proposed Findings and Conclusions 


In all actions in the Federal courts, tried upon the merits with
out a jury, care should be taken to have proper findings of fact 
and conclusions of law entered by the court as provided by Rule 
52 (a), F.R.C.P. When possible two copies of the requests for find
ings should be transmitted to the Civil Division for comment and 
discussion before filing. 


Prior Review of Proposed Judgments 


In complex cases involving unusual legal situations, proposed 
judgments should be submitted to the Civil Division for comment 
as far in advance of the time for submission or entry as is possible. 


COLLECTIONS 


A major responsibility of the U.S. Attorneys and of the Civil 
Division is that of collecting sums which are owed the United 
States. An effective collection operation requires prompt action and 
persistent follow-up in accordance with standardized instructions. 


June 1, 1970 


U. S
. A


TTORNEYS M
ANUAL 1


97
0







11 


TITLE 3: CIVIL DIVISION 


Every office should maintan an effective review or "tickler" system 
for its collection cases to the end that demand, suit, judgment, and 
related steps in the collection process are accomplished within 
specified time limits. If the volume of collection work is small, a 
less sophisticated system will suffice, such as a monthly review of 
all collection files supplemented by special attention to matters in
volving shorter deadlines. The following procedures are to be fol
lowed in both delegated cases and in those which remain under 
the direct supervision of the Civil Division. (Special instructions 
on the collection of fines and forfeited bail bonds are contained in 
Title 2.) 


Referral of Claims From Other 

Agencies to the Department 



The Federal Claims Collection Act of 1966, 31 U.S.C. 951-953, 
and the joint regulations promulgated pursuant thereto, 4 CFR, 
Parts 101.1-105.7, require the various agencies to take administra
tive collection action prior to referral of cases to the Department. 
The statute also empowers the agencies to compromise and close 
claims up to $20,000, exclusive of interest. 


The Department is anxious that the various agencies take collec
tion action prior to referrals, that they make realistic efforts to 
compromise claims on which full collection cannot be enforced 
within a reasonable time, and that they terminate collection action 
and close files on their own authority when further litigation action 
is not warranted. 4 CFR 105.4 permits the return of claims of a 
referring agency when one or more of the collection steps required 
by the regulations have not been taken by the agency and there is 
insufficient justification for omission of such steps. In reviewing 
new referrals not submitted through the Civil Division for com
pliance with the regulations, please check the following items: 


1. Appropriate demands should have been made in accordance 
with 4 CFR 102.2. 


2. A reasonable check should have been made to determine 
whether collection could be accomplished by offset. 4 CFR 102.3. 


3. A personal interview should have been conducted with the 
debtor, if this was feasible. 4 CFR 102.4. 


4. The agency should have explored the possibility of com
promise with the debtor on claims of $20,000 or less, exclusive of 
interest, if the debtor's financial ability will not permit payment 
of the claim in full, or the litigative risks or the costs of litigation 
dictate such action. 4 CFR 102.9. 
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5. The referral must be accompanied by the current address of 
the debtor or the data required by 4 CFR 105.2. 


6. Referrals must be accompanied by reasonably current credit 
data indicating that there is a reasonable prospect of effecting 
enforced collections from the deJJtor. having regard for the exemp
tions available to the debtor under State and Federal law and 
the judicial remedies available to the Government. See 4 CFR 
105.3 for the circumstances in which credit data may be omitted. 


7. If a loan indebtedness is secured by collateral which can be 
liquidated by the agency through nonjudicial foreclosure proceed
ings, this should have been accomplished prior to referral of the 
claim unless the cost of disposing of the collateral is dispropor
tionate to its value or special circumstances require judicial fore
closure. 4 CFR 102.7. 


8. If the debtor is employed in any capacity with the Federal 
Government, the reference should show that every effort has been 
made to obtain payments by contact with the debtor's employing 
agency. See 4 CFR 102.5. 


9. Claims of less than $250 are to be referred only under the 
unusual circumstances set forth in 4 CFR 105.6. 


If an agency has not complied with the regulations with respect 
to a claim directly referred, the claim should be returned to the 
agency pursuant to 4 CFR 105.4. 


Pre-Judgment Collection Efforts 


1. Demand. Prompt demand should be made in every case, no 
matter how unpromising, unless (1) the debtor may abscond be
fore service of process if demand is made, (2) there is danger the 
debtor will dispose of assets, (3) a foreclosure action is contem
plated (se par. 12, p. 18 of this Title), or (4) special instruc
tions are given to the contrary. Some of the least promising claims 
will be paid if appropriate demand is made. If the debtor responds 
to the demand with a claim of inability to pay, (1) arrange for a 
personal interview with him to discuss the matter, and/or (2) 
obtain a sworn personal financial statement from him on Form 
D.T-35. For the amount of interest which should be demanded, see 
paragraph 11, page 17 of this Title. If your demand produces no 
suitable response, suit should be filed promptly. 


2. Personal intervieU's. Better results can often be obtained if 
the debtor is confronted in person by the assistant attempting col
lection. Personal appearances by debtors can be accomplished by 


June 1, 1970 


U. S
. A


TTORNEYS M
ANUAL 1


97
0







13 


TITLE 3: CIVIL DIVISION 


(a) telephone request, (b) notices to the debtor to come in for 
discussions, (c) similar advice from the Marshal when process is 
served, (d) advice by the FBI to see the U.S. Attorney, if the 
debtor is interviewed by a special agent. 


3. Inability to find debtor. If the demand letter is returned 
undelivered and postal authorities cannot supply a better address, 
check local telephone and city directories or with utility companies. 
If this proves unavailing, return direct reference claims of $1,500 
or less to the referring agency with the advice that collection efforts 
will be resumed if the agency can furnish the correct location of 
the debtor. FHA will furnish skip-locator services on Title I im
provement loan claims. Form USA-36 should be used for this 
service. GAO's Claims Division will furnish a similar service on 
claims it refers and Form DJ-81 should be used. When the debtor's 
new address indicates the probability that he has changed employ
ment, the referring agency should furnish a current credit report 
on the debtor at his .new address. 


Larger claims merit utilization of additional procedures, such 
as a check with local taxing authorities, contact with the custodian 
of drivers' license records, or utilization of the FBI. (While the 
FBI will attempt to locate debtors in claims over $1,500, it is 
preferable that the referring agencies be utilized for this purpose 
in the manner set forth in the preceding paragraph.) If these at
tempts are unsuccessful, claims within the supervision of the Civil 
Division should be returned to that Division with a statement of 
the steps taken to locate the debtor. Other claims should be re
turned to the referring agencies with the same information. 


If it is determined that the debtor has removed to another 
judicial district, the claim file should be forwarded to the ap
propriate U.S. Attorney. A carbon copy of your transmittal letter 
should be sent to the Civil Division, if the claim is one within its 
supervision, or to the referring agency, if the claim is within your 
delegated authority. 


4. Credit information. Each claim referred to you should be ac
companied by credit data, provided by the referring agency, suf
ficient to permit an informed judgment as to the prospects for 
collection. If the credit information furnished with the referral 
of a delegated case does not comply with the regulations promul
gated pursuant to the Federal Claims Collection Act (see pp. 11-12 
of this Title), return the claim to the agency for a current credit 
report. You may be able to secure additional credit information 
by asking individual debtors to execute Standard Form DJ-35 
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financial statements. Suit should not be deferred pending receipt 
of more adequate credit data, unless all indications are that the 
claim is uncollectible and, because of its size or other considerations, 
it should be closed 'without suit (if more adequate credit data 
substantiates the information then available). For standards to 
be applied in determining uncollectibility, see page 38 of this 
Title. Suit should proceed without regard to the debtor's financial 
standing if a first mortgage is to be foreclosed. 


5. Collection by offset. The United States as a creditor has the 
same right to apply money in its hands belonging to a debtor in 
extinguishment of debts due it that any other creditor has. United 
States v. Munsey Trust Co., 332 U.S. 234, 239; cf. 31 U.S.C. 227. 
Accordingly, no opportunity to collect by offset should be over
looked. When a debt due the United States is the result of an er
roneous payment to a Government employee, it may be collected 
from his pay by offset, if the debtor is still employed by the over
paying agency. 5 U.S.C. 5514. 


6. Installment payments or COJnlJTomise. If the debtor is unable 
to pay his indebtedness at once, installment payment may be ac
cepted, although lump sum payments are always preferable. The 
size and frequency of such payments should bear a reasonable 
relation to the size of the debt and the debtor's ability to pay. If 
satisfactory credit information is not in hand, insist upon the 
debtor's execution of a personal financial statement on Form DJ-35. 
If possible the installment payments should be sufficient in size 
and frequency to liquidate the Government's claim in not more 
than 3 years. Installments of less than $10 should be accepted only 
in the most unusual circumstances. (Installment proposals, under 
which judgments, including interests and costs, will be paid over 
a period of more than 3 years, must be acted on as offers in 
compromise.) The amount and number of monthly installments 
necessary to complete payment of the sum due, with interest at 
varying rates, can be determined readily by referring to part I of 
Lake's Monthly Installment and Interest Tables (5th ed., 1954), a 
copy of which is available in your office. Whenever possible the 
payment of future installments should be secured in the manner 
set forth in paragraph 7. 


If installment payments necessarily average less than $10 per 
month or an inordinate amount of time will be consumed in collect
ing by periodic payments, consider settlement to effect earlier 
disposition and avoid the cost entailed in collecting over a long 
period of time. Utilize the tables on pages 552-555 of the Federal 
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Tort Claims Practice Manual to determine the present value ofa 
claim, which otherwise would be liquidated by instaIlment pay
ments of a fixed amount over a stated period of time, and ask the 
debtor to borrow this amount to effect a settlement. See page 35 
of this Title for other bases for settlement. 


It is generally preferable to effect settlement for a single lump 
sum payment. However, there are cases in which settlement upon 
another basis is appropriate and insistence upon a lump sum set· 
tlement offer will result in the coIlection of substantiaIly less than 
would be possible if the compromise were payable by installments. 
In such cases demand security for the deferred payments in ac
cordance with paragraph 7, below. 


If it appears that payment of the full amount or a lesser sum can 
be obtained in one sum, but only at a time several years in the 
future, use the tables on pages 230-231 of Lake's Monthly Pay
ment and Interest Tables (5th ed., 1954) to determine present 
value and seek a lump sum settlement offer in this amount. 


7. Security for defel'red payment.'!. Whenever full payment of 
a claim or compromise is deferred for any reason the debtor should 
be required to give security for the deferred payments. In pre-judg
ment cases a confess judgment note (Form USA-70a) for the full 
amount of the claim, with interest, less payments actually made, 
should be obtained from the debtor. The signature of the debtor's 
spouse should be obtained on the confess judgment note whenever 
possible. If the obligation is a joint one on the part of husband and 
wife, the signatUres of both spouses should be required. When the 
debtor has failed to make an agreed installment payment for a 
period of more than 10 days, a confession or judgment (Form 
USA-70b) should be executed. Debtors should be given prompt 
reminders of missed installments. Telephone calls are effective 
reminders. The confession, a complaint (Form USA-70c) with 
the confess judgment note attached, and the proposed judgment 
(Form USA-70d) should then be submitted to the court for 
approval and signature of the judgment. The judgment (Form 
USA-70d) contains a direction to the Clerk of the court to file 
these executed forms without issuance or service of process. Cf. 
National Equipment Rentals, Ltd. v. Szukhent, 375 U.S. 311. How
ever, the debtor should always be given prompt written notice 
of the entry of judgment. See National Equipment Rental, Ltd. 
v. Szukhent, 375 U.S. 311. 


If the U.S. District Court has established specific requirements 
for the utilization of confessions of judgment, these should, of 
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course, be followed. If the court has not promulgated such rules, 
and local State practice permits confessions of judgment through 
power of attorney, you may follow the procedures and forms ac
ceptable locally. However, many States restrict or entirely forbid 
this device. Such restrictions are not binding on the Government 
in Federal court and should not discourage use of the confess 
judgment procedure. See Bowles v. J.J. Schmidt Co., 170 F. 2d 617 
(C.A. 2), cited with approval in National Equipment Rental, Ltd. 
v. Szukhent, 375 U.S. 311; 6 MOORE, FEDERAL PRACTICE, 
Par. 58.09 (2d ed.). 


When other security is accepted, such as mortgages on current 
or aftel'-acquired assets, commercial surety bonds, assignments of 
accounts, and the like, the U.S. Attorney should take all necessary 
steps (recording, filing, notice, etc.) to insure maintenance of the 
Government's security position. 


S. Suit. Suit should be filed within 30 days of demand, if no 
responS8 is received thereto. (No statutory authority is necessary 
to sustain a suit for public funds which have been erroneously, 
wrongfully or illegally disbursed. United States v. Wurts, 303 
U.S. 414. 28 U.S.C. 1345 provides the jurisdictional basis for suit.) 
If a response to the demand is received, no more than 20 days 
should be allowed from the date of your reply thereto for full pay
ment, the submission of the initial payment on a satisfactory 
installment plan, or a good-faith compromise offer (accompanied 
by a completed individual financial statement on Form DJ-35) be
fore suit is filed. When credit data shows that a claim is clearly 
uncollectible for all time (see page 38 of this Title for standards) 
and voluntary payments cannot be obtained, the claim may be 
closed without suit (but only with the approval of the Civil Division 
in cases supervised by it). If the debtor's response casts serious 
doubt upon the validity of the Government's claim, suit may be 
deferred a reasonable time to permit verification or refutation of 
the debtor's challenge to its validity. Otherwise suit should be filed 
forthwith. If suit produces an acceptable offer which contemplates 
deferred payments. insist upon the execution of a confession of 
judgment as provided in paragraph 7 above and dismiss the suit. 


Default judgments should be obtained in all uncontested cases 
at the earliest possible date. Motions for summary judgment should 
be filed in all cases in which such motions are appropriate in order 
to expedite the disposition of collection litigation. If there is a 
default in the payment of installments and a confession of judg
ment is in hand (see par. 7 on p. 15), obtain the entry of judgment 
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for the unpaid balance, with interest and costs, as soon as possible. 
9. Cooperation of the Marshal. Arrangements can usually be 


made with the U.S. Marshal to obtain information concerning the 
debtor at the same time service of process is effected. With the aid 
of a suitable form the Marshal can often record such information 
as he is able to ascertain concerning the employment of the debtor, 
the type of living quarters occupied, whether his living quarters 
are owned or rented and whether an affidavit that the debtor is not 
in the military service is appropriate for purposes of the Soldiers' 
and Sailors' Civil Relief Act. The Marshal may also be asked to 
have the debtor contact your office, in person if possible. 


10. Utilization of provisional remedies. Provisional remedies 
such as attachment, garnishment, and replevin may be utilized 
upon the commencement and during the pendency of suit in the 
manner provided by the law of the State, but any existing statute 
of the United States governs to the extent that it is applicable. 
Rule 64, F.R.C.P. A bond is not required when such remedies are 
sought by the United States. 28 U.S.C. 2408. The attachment of 
property and legal and equitable rights of a defaulting or delinquent 
postmaster, contractor or other officer, agent or employee of the 
Post Office Department and his sureties are governed by 28 U.S.C. 
2710. Debtors of a corporate defendant may be garnished and 
summoned for questioning in an action by the Government against 
the corporation for recovery on a bill, note or other security in the 
manner provided in 28 U.S.C. 2405. Jurisdiction in rem is author
ized to the extent set forth in Rule 4(e), F.R.C.P., as revised. 


11. Interest. Interest should be demanded in every case in which 
the collection of interest is appropriate. When interest is provided 
for by note or contract the complaint should pray for pre-judgment 
interest at that rate. When money is paid out or property is de
livered as a result of fraud or deceit, interest should be demanded 
from the date the debtor received the benefit of the funds or prop
erty. See pages 397-399 of the Civil Frauds Practice Manual. In 
other cases interest should be collected from the date of notice of 
the overpayment or the first demand for repayment, as the case 
may be. Butte A. & P. Ry. Co. v. United States, 61 F. 2d 587 
(C.A. 9) ; R.F.C. v. Service Pipe Line Co., 206 F 2d 814 (C.A. 10). 
General Accounting certificates of indebtedness reflect the date of 
first demand for repayment. In suits for balances due the Post 
Office Department interest may be recovered at the rate of 6 per
cent per annum from time of default. 28 U.S.C. 2718. 


Post-judgment interest should be affirmatively and specifically 
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provided for in the judgment at the rate allowed by State law. How
evel', civil judgments carry such interest as is allowed by State 
law, whether or not provided for in the judgment. See 28 U.S.C. 
1961. 


Interest will be computed by the referring agencies upon request. 
See Department Memo 207 as revised and supplemented. HO'wever, 
care should be taken to provide the agency with sufficient informa
tion so that it can make an accurate computation. Once a judg
ment has been taken, the agency should be advised of the rate 
of interest and the date from which interest runs by sending it a 
copy of the judgment affirmatively reflecting this information. 
It is also important that duplicate receipt forms (Form USA-200) 
transmitted to the referring agency be accurately and fully ex
ecuted. (The Department of Justice file number should always be 
included on Form USA-200 in cases under the supervision of the 
Civil Division.) 


Interest may be approximated for purposes of effecting com
promises of cases within the delegated authority of the U.S. At
torneys. A more precise computation can be made by the use of 
Lake's Monthly Payment and Interest Tables (Gth ed., 1954) avail
able in your office. In the absence of agency practice to the con
trary, installment payments Rhould be credited to interest and 
then principal, after first satisfying costs, in accordance with the 
so-called "U.S. Rule." 


12. Judicial jOTccloSUT(!S. ForecloRure actions should be given 
priority treatment. Suit should be filed immediately in the name 
of the United States without further demand. Judgment should 
be taken at the earliest possible date, and sales should be held as 
soon as they can be scheduled. Deficiency jUdgments should be 
obtained promptly in all cases except those in which the interested 
agency indicates it does not desire such action. (If a deficiency 
judgment is not desired either in the pending foreclosure suit or 
by a separate suit in another State against the mortgagors, as
sumptors, or guarantors, and if good title can be gotten, prompt 
action should be taken to obtain a deed in lieu of foreclosure, as 
this will greatly expedite acquisition of title and possession.) 


If some action in addition to suit is required to establish lis 
pendens (see 28 U.S.C. 1964), such action should be taken simul
taneously with the filing of suit. The title search on real property 
should be updated after suit is filed to permit the amendment of 
the complaint and the joinder of such additional defendants as 
may be necessary for the conveyance of merchantable title at the 
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foreclosure sale. (This expense will be borne by the interested 
agency, in the case of FHA, SBA, CSC, VA and the Farmers 
Home Administration, and the invoice, therefore, should be for
warded directly to the agency for payment in such cases.) Copies 
of the published notice of sale should be forwarded directly to the 
interested agency and to the Civil Division (in cases under its 
supervision) at the earliest possible date following advertisement, 
in order that appropriate bidding instructions may be issued. 


It is imperative that there be no delay of any kind in the pursuit 
of apartment project foreclosure cases and the appointment of 
receivers therein. Suits should be filed immediately and without 
further demand. No delays or continuances should be allowed for 
consideration of offers for disposition short of foreclosure, unless 
the express approval of the Civil Division is obtained in advance. 
Delays in the handling of foreclosures may be minimized by keep
ing a tight suspense on these cases at every stage of the foreclosure 
proceedings, including requests for title information, information 
from client agencies such as statements of account, the delivery 
of Marshals' deeds, etc. Motion for summary judgment will fre
quently result in entry of decrees of foreclosure at a much earlier 
time in contested cases. Early hearings should be sought on all 
motions and close liaison with the court will obviate delays in 
securing signatures on orders and decrees. 


Reinstatement of mortgages on single family dwellings should 
be considered only if the interested agency is agreeable thereto. 
In such cases consideration should be given to having the mort
gagors execute a deed in lieu of foreclosure to be held in escrow 
for entry in the event of a future default in mortgage payments 
if the agency is willing to forego a deficiency judgment. 


The right to a deficiency judgment is controlled by Federal 
rather than state law. Herlong-Sier.ra Homes, Inc. v. United 
States, 358 F. 2d 300 (C.A. 9); United States v. Walker Park 
Realty, Inc., 383 F. 2d 732 (C.A. 2); United States v. Wells, 
403 F. 2d 596 (C.A. 5) ; cf. McKnight v. United States, 259 F. 2d 
540 (C.A. 9). The fact mortgaged property may be depressed in 
value at the time of public sale will not relieve defendants of li
ability for the deficiency. United States v. Houlf, 202 F. Supp. 471, 
479 (W.D. Va.), aff'd., 312 F. 2d 6 (C.A. 4). The amount of the 
Government's loss is fixed at the time of the sale and a subsequent 
loss or gain on resale of the property by the successful bidder will 
not increase or reduce the amount of the defendant's liability. 
McKnight v. United States, 259 F. 2d 540, 544 (C.A. 9) ; United 
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States v. Jones, 155 F. Supp. 52 (M.D. Ga.). Federal law also 
controls the question of redemption rights; no right of redemp
tion exists under Federal law. United States v. Heasley, 283 F. 2d 
422 (C.A. 8) ; United States v. Forest Glen Senio,)' Residence, 278 
F. Supp. 343 (D. Ore.) ; United States v. West Willow Apts, 245 F. 
Supp. 755, 758 (E.D. Mich.). Accordingly, the foreclosure decree 
or order of sale should provide that a right of redemption is not 
available after sale, unless the mortgage being foreclosed is ex
pressly referable to State law. Mortgagors and claimants who 
cannot be served within the State should be proceeded against in 
accordance with 28 U.S.C. 1655. If the address of the mortgagor 
residing in another State is known and a deficiency judgment is 
desired, forward the file to the appropriate U.S. Attorney for suit 
upon completion of foreclosure action in your district, with a 
carbon copy of your letter to the Civil Division. (When a V A 
mortgage is involved, the VA should be advised as to the reason 
for not taking a deficiency judgment and it will handle future 
reference of such claims after further compliance with the joint 
regulations implementing the Federal Claims Collection Act.) 


Post-Judgment Collection Efforts 


1. Demand. Demand for payment should be renewed prompt
ly upon the entry of judgment in favor of the United States. The 
debtor may pay without the necessity of enforced collection 
procedures. 


2. Judgment as a lien. Prompt action should be taken to 
perfect the Government's judgment as a lien by registering, record
ing, docketing or indexing it as required by State law. See 28 U.S.C. 
1962. While there may be no immediate prospect of enforced 
collection from a judgment debtor, establishing a judgment lien 
against his property will usually result in a compromise offer 
at such time as the debtor seeks to sell his property or add a 
mortgage. If the property owner is advanced in years, collection 
can usually be made from his estate, even though a forced sale 
may not be profitable prior to his death. Establishment of a lien 
should be accomplished in the jurisdiction in which the debtor 
resides and in all other jurisdictions in which property may be 
found. See 28 U.S.C. 1963 concerning the recordation of the 
judgment in other jurisdictions. 


3. Personal interviews. Greater success will be experienced in 
effecting collections if debtors can be personally interviewed by 
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the assistant attempting collection. Personal confrontations can be 
arranged by (a) telephoning the debtor, (b) notices to the judg
ment debtor to appear for discussions, (c) advice by the FBI to 
see the U.S. Attorneys, if the debtor is interviewed by a special 
agent, or (d) the conduct of supplementary proceedings. 


4. Inability to find debtor. See paragraph 3 on page 13 of this 
Title for a discussion of the use of agency and other sources in 
locating missing debtors. 


5. Credit information. If you do not already have up-to-date 
credit information from the interested agency or a current financial 
statement executed by the debtor (see par. 4 on p. 13 of this 
Title), obtain an executed DJ-35 during a personal interview or 
otherwise, or ask the interested agency to furnish current credit 
data. If you cannot obtain satisfactory credit information by 
these means, if a more penetrating examination into the debtor's 
circumstances and property dispositions is required, or if it is 
believed that there has been an attempt to secrete or transfer 
assets, examine the debtor in supplementary proceedings, using 
Form USA-46 as an aid or guide in your interrogation. The debtor 
may be interrogated orally, or he can be required to answer written 
interrogatories. Rules 69(a), 26-37, and 45(d), F.R.C.P. Answers 
to form interrogatories such as USA-46 can be compelled (U.S. 
v. McWhirter, 376 F. 2d 102 (C.A. 5), thus making this procedure 
a speedy, inexpensive and effective one, for obtaining sworn 
financial information. While other sources of credit information 
will often be sufficient, the FBI is available to investigate the 
financial ability of debtors who owe the Government $1,500 or 
more. The FBI will also assist when less than $1,500 is involved 
if it appears that there may have been a fraudulent transfer of 
assets by the debtor or if other special circumstances make such 
an investigation desirable. If copies of income tax returns are 
needed and are not available through the debtor, they may be 
obtained from the Internal Revenue Service by following the pro
cedures set forth in Department Memo 354, dated August 29, 1963. 


When corporate debtors are involved, obtain audited financial 
statements whenever possible, and utilize the services of the FBI. 
Financial data on corporate judgment-debtors may also be ob
tained from State authorities. 


6. Appeal by the debtor. Appropriate action should be taken 
to collect notwithstanding a judgment-debtor's appeal, unless he 
submits to and obtains approval from either the district court 
or the court of appeals of a proper supersedeas bond, pursuant 
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to Rules 62 (d), (g), F.R.C.P. and Rules 7 and 8 F.R.App. P. Slade 
v. Dickinson, 82 F. Supp. 416 (W.D. Mich.) ; Gullet v. Gullet, 
174 F. 2d 531 (C.A.D.C.) ; Blackwelder v Crooks, 151 F. Supp. 26 
(D.C. D.C.) ; United States v. Jenkins, 153 F. Supp. 636, 638 (S.D. 
Ga.). If a supersedeas bond is submitted, it should be examined 
carefully to see that it adequately protects the interests of the 
United States. Cf. former Rule 73 (d), F.R.C.P. If the bond does 
not adequately protect the interests of the United States, objec
tions should be filed with the court. Liability of the surety can be 
enforced by motion without the necessity of an independent legal 
action. Rule 8 (b) F.R. App. P.; Christmas v. Buckley, 43 F. Supp. 
673 (D. Md.). If a surety company fails to pay in accordance with 
its obligation under the bond within 30 days, advise the Civil 
Division and the Treasury Department will be notified so that it 
may invoke the sanctions provided in 6 U.S.C. II. 


7. Execution and sale. If sale upon levy of execution is fea
sible, and there is no further property subject to sale pursuant 
to a mortgage obligation, action to levy and sell should be initiated 
immediately upon the expiration of 10 days after entry judgment. 
See Rule 62 (a) F.R.C.P. Reference should be made to the exemp
tion statutes applicable in the State where the judgment-debtor's 
property is located to ascertain the feasibility of execution and sale. 
See Rule 69 (a), F.R.C.P. If the interested agency has no money 
with which to bid at an execution sale, it is generaly unwise to 
attempt sale, unless arrangements can be made to have potential 
purchasers on hand to bid. The Farmers Home Administration, 
SBA, CSC, FHA, and VA usually have money with which to bid. 
GAO, the military departments and most other agencies do not 
have money with which to bid. Sale should not be attempted ab
sent exact information concerning the value of the property and 
the existence and value of prior liens and encumbrances. 


A writ of execution may be served anywhere within the terri
toriallimits of the State. Rule 4(f), F.R.C.P. (28 U.S.C. 2413 pro
vides for execution to run into any State, territory, or the District 
of Columbia.) Enforcement of a judgment in one district does not 
preclude enforcement action to effect collection of the unpaid 
balance in another district or even in a State court. Edmonston 
v. Sisk, 156 F. 2d 300 (C.A. 10). State law governs the appraisal 
of property for sale under levy of execution. 28 U.S.C. 2005. 
Consult the Civil Division with respect to collecting judgments 
from states and other governmental bodies. 


8. Installment payments or compromise. Prompt payment of 
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a judgment in full is to be preferred in every case in which a lump 
sum payment can be obtained or enforced. If a lump sum pay
ment cannot be arranged, periodic payments or a compromise 
may be the only satisfactory means of satisfying the Government's 
judgment. For the standards to be applied in determining the 
size and frequency of periodic payments, and the amount of 
settlements predicated upon the expense of collection over a 
longer period of time, see paragraph 6 on page 14 of this Title 
For the bases for the compromise of judgment obligations, see 
page 35 of this Title. 


9. Security for deferred installments. Whenever possible the 
debtor should be required to furnish additional security for the 
prompt payment of deferred installments. When additional secur
ity, such as mortgages on current or after-acquired assets, com
mercial surety bonds, assignments of accounts, and the like, is 
obtained, the U.S. Attorney should take all necessary steps (record
ing, filing, notice, etc.) to insure maintenance of the Government's 
security position. 


10. Garnishment of wages or other sums owed the debtor. 
If the judgment-debtor can afford to make reasonable payments 
but has refused to do so, the garnishment of his wages should be 
considered provided garnishment is feasible under the restric
tions imposed by (1) applicable State exemption statutes and (2) 
15 U.S.C. 1673. Garnishment should also be used to obtain pay
ment of significant sums due the debtor from other sources. 
While the wages of Federal employees cannot be garnisheed, they 
are obligated to pay their just debts. (Sec. 206 of Executive 
Order 11222, 30 F.R. 6469.) Accordingly, the judgment-debtor's 
supervisor should be asked to have the employee make suitable 
arrangements for the liquidation of our claim. If cooperation 
is not obtained from this source, the matter should be brought 
to the attention of the Civil Division. 


11. Other sources of recovery. Judgments may be collectible 
by offset. See paragraph 5 on page 14 of this Title. When a judg
ment debtor has disposed of property under circumstances in
dicating that such action was taken to defeat collection by the 
Government, an FBI investigation or supplementary proceedings 
should be used to discover such property and permit its pursuit 
into the hands of subsequent owners. Pierce v. United States, 255 
U.S. 398. If the judgment debtor is a corporation, do not over
look the possibility of recovering from officers, stockholders', 
fiduciaries or affiliated companies on account of corporate resources 


June 1, 1970 


U. S
. A


TTORNEYS M
ANUAL 1


97
0







24 


TITLE 3: CIVIL DIVISIO~ 


siphoned off in contravention of the corporate charter, State law 
or in violation of the priorities established by 31 U.S.C. 191 and 
192 with respect to insolvent debtors. The FBI should be asked to 
audit the corporate books and records, if corporate assets are 
insufficient to satisfy the judgment without the recovery of such 
diversions. Close liaison should be maintained with the Civil Divi
sion in all such cases. In some instances recovery may be had 
against another company or person on the alter ego theory. See 
Consolidated Products Co. v. DuBois, 312 U.S. 510; 13 Am. Jur., 
"Corporations," sec. 1382. 


12. Futllre Teview at judgments tor renewal at liens and col
lection. Some judgments may be identifiable at once as absolutely 
uncollectible for all time, as when the Government's nonfraud 
claim has been discharged in bankruptcy and no further dividends 
can be realizen, or where a deceased debtor's estate is without as
sets. In such ;~ases there is no point in perpetuating a judgment 
lien 01' undertaking further collection action. A memorandum 
recommending the placing of the file in a closed status should be 
forwarded to the Civil Division for approval, unless the judg
ment is covered by a delegation of authority. In the latter event, 
a memorandum containing a description of the claim and a full 
statement of the reasons for closing it must be included in the 
file. The Debtor Index and Payment Record Card, Form USA-117, 
should be noted and filed accordingly. See pages 38-39 of this 
Title with respect to standards for closing. 


Judgments which have not been processed sufficiently to permit 
a determination that they are presently uncollectible should be 
maintained in a pending or open status, and action should be 
taken thereon in accordance with the instructions in paragraphs 1 
through 11 on pages 20-24 of this Title. These judgment files 
should be reviewed no less often than quarterly to see that ap
propriate action is being taken on a current basis in accordance 
with these instructions. If installment payments or other action 
requiring a shorter deadline are involved, these files should be 
marked accordingly. The Debtor Index and Payment Record 
Card, Form USA-117, should also be maintained in a "pending" 
status in accordance with the U.S. Attorneys' Docket and Report
ing System Manual, page 25. 


If a jUdgment cannot properly be closed as uncollectible for all 
time, and it has been processed sufficiently to permit a determina
tion that voluntary collection cannot be effected and that it is 
presently uncollectible, insofar as recovery by legal process is 
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concerned, you should request authority from the Civil Division 
to place it in an inactive or suspense category. In a delegated 
case, a memorandum justifying transfer to inactive or suspense 
status should be placed in the file. See page 37 of this Title 
'with respect to standards for transfer to the inactive or suspense 
category. These memoranda should state the actions which are 
to be taken in the future, if a specific course is recommended, 
such as renewed demand, reexamination in supplementary proceed
ings, etc., and the times at which such actions should be taken. 
Debtor Index and Payment Record Cards, Form USA-117, on such 
judgments should be marked accordingly and placed in the in
active or suspense section of the card file. 


Unless it has been determined that collection activity should 
be discontinued for a longer period of time, judgments maintained 
in the inactive or suspense file should be reviewed at least annually 
for purpose of written demand on the judgment-debtor and to 
assure that the judgment liens do not expire. (Execution must 
issue within the time required by State law. Custer v. McCutcheon, 
283 U.S. 514.) While judgments in favor of the United States 
do not expire, liens. resultant therefrom may. 28 U.S.C. 1962. 
Accordingly, a motion should be filed or such other action should 
be taken as is required, pursuant to the law of the State where 
the judgment is recorded, to renew the judgment lien before its 
expiration. (Consideration should be given, at the time action 
for renewal of a judgment lien is required, to the question of 
whether the judgment should be moved to the closed file as 
uncollectible for all time or if it should be retained in the "inactive" 
or "suspense" file.) If a judgment lien has become dormant, due to 
the lapse of time, a new suit may be brought on the old judg
ment to reestablish the judgment lien. Miller v. United States, 
160 F. 2d 608 (C.A. 9) ; Schodde v. United States, 69 F. 2d 866 
(C.A. 9); United States v. Jenkins, 141 F. SuPp. 499, 503-504 
(S.D. Ga.). The resulting judgment is a new judgment and should 
be recorded or indexed as required by State law in order to perfect 
the judgment lien. In no event should a debtor ever be advised, 
directly or indirectly, that a claim or judgment against him has 
been closed or inactivated. There is always the possibility that 
some unpredictable circumstances will produce a voluntary pay
ment. 


Up-to-date credit information (see par. 4 on p. 13 of this Title) 
should be obtained on jUdgments maintained in the inactive 
or suspense file at least once each 5 years to determine their 
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potential collectibility. Steps should be taken to enforce collection 
in accordance with the instructions contained in paragraphs 1 
through 11 on pages 12-18 of this Title, as the facts, disclosed 
by current credit data, indicate. 


Disposition of Sums Collected 


Sums received as a result of collection efforts should be dis
posed of as provided in Department Memo 207 as revised and 
supplemented. Pursuant to 40 U.S.C. 301, et seq., as amended, 
the General Services Administration should be notified of any 
real or other property accepted in partial or full payment of an 
obligation, except an obligation arising under the Internal Revenue 
laws. 


Liaison With Civil Division 


While for the most part the U.S. Attorneys will correspond 
directly with the referring agencies on cases which fall within 
their delegated authority, the Civil Division stands ready to advise 
and assist in such cases upon request. Matters of policy, precedent, 
and difference of views with client agencies should be brought to 
the attention of the Civil Division regardless of the amounts 
involved. 


In the cases which are supervised directly by the Civil Division, 
because they do not fall within the delegation of authority con
tained in Department Memo 374, dated June 3, 1964, it is im
portant that the Civil Division be kept currently advised. Send
ing copies of pleadings, briefs, orders, etc., to the Civil Division 
routinely on the same day they are filed will obviate the necessity 
for explanatory memorandums in a great many instances and 
expedite prompt communication from the field. These items will 
be sufficiently identified and adequately directed if the Depart
ment of Justice file number and its file reference are written on 
one corner thereof (or on an attached routing slip) and the 
materials are inserted in an envelope addressed to the Depart
ment of Justice. 


DELEGATION OF AUTHORITY 

TO THE U. S. ATTORNEYS 



1. Scope of authority 
Department Memo 374, dated June 3, 1964, which appears as 
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an appendix to Subpart W of 28 CFR, provides for the 
delegation of authority with respect to civil claims by and 
against the Government which are under the jurisdiction 
of the Assistant Attorney General for the Civil Division. U.S. 
Attorneys are authorized to take all necessary steps, with regard 
to the claims described in paragraph 3 below, to protect the inter
ests of the United States, including the institution, conduct, com
promise, and termination of appropriate legal proceedings, without 
prior approval of the Civil Division, but subject to the limitations 
and conditions set forth herein and in special instructions and 
manuals. Except as provided in 28 CFR 0.131, the authority 
delegated is not to be redelegated by the U.S. Attorneys other 
than in the case of their protracted absence from office or in 
other unusual circumstances. 


2. Responsibility 
The Assistant Attorney General for the Civil Division remains 


responsible for the proper handling and administration of all 
civil litigation (except specialized civil litigation assigned to other 
divisions-see 28 CFR, Part 0) involving the United States, its 
departments and agencies, including the President of the United 
States, the heads of Executive Departments and Agencies, and 
other officers and employees of the Government. Each U.S. Attor
ney shall be immediately responsible for the proper handling of 
each claim involving an exercise of any authority delegated to him. 
The Civil Division will provide the U.S. Attorneys with advice and 
assistance on delegated cases upon request. The delegation with 
respect to any particular case, or part thereof, or any particular 
category of cases may be withdrawn at any time. 


3. Claims covered 
A. Admiralty and Shipping Section matters. Claims for civil 


penalties and forfeitures not exceeding $5,000, exclusive of interest 
and costs, for violation of the laws relating to inspection and 
documentation of vessels and to obstruction and pollution of 
navigable waters, interference with or damage to aids to naviga
tion, and all similar matters but not including any claim for in
junctive or declaratory relief. (Referred by local offices of the 
Coast Guard, the Bureau of Customs, and the Army Engineers.) 
(Special instructions for the handling of these claims are con
tained in Department Memo 376 dated June 3, 1964.) 


B. Fraud Section matters. Civil claims arising from fraud 
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on the Government (other than fraud matters referred by the 
Antitrust, Lands, and Tax Divisions), including claims under the 
False Claims Act, the Surplus Property Act, the Anti-Kickback 
Act, the Contract Settlement Act, and common law fraud when
ever the amount of single damages claimed (exclusive of double 
damages, forfeitures, interest, and costs) does not exceed $5,000. 
(Special instructions for handling these claims are contained in 
the Civil Frauds Practice Manual.) 


C. Gene1'al Claims Section matters. Claims by and against the 
Government whenever the amount claimed does not exceed $5,000, 
exclusive of intel·est and costs, as follows: 


1. Claims for conversion of Government property other than 
ships, cargoes, or other maritime property. 


2. Claims by the Department of Agriculture for the recovery 
of civil penalties for violations of the provisions of the Agricultural 
Adjustment Act of 1938; 7 U.S.C. 1314, 1340, 1346, 1356, 1359, 
1376 and 1380n. 


3. Claims by the Department of Agriculture for the recovery 
of civil penalties for violations of the Packers and Stockyards Act; 
7 U.S.C 203, 215. 


4. Claims by the Department of Agriculture for the recovery 
of civil penalties for violations of contracts entered into and under 
the Soil Bank Act; 7 U.S.C. 1811. 


5. Claims by the Federal Communications Commission for 
recovery of forfeitures under the Communications Act of 1934, 
as amended; 47 U.S.C. 510. 


6. Claims by the Interstate Commerce Commission for the re
covery of civil penalties for the violation of car service orders 
under the Interstate Commerce Act, as amended; 49 U.S.C.1 (12), 
1 (15), 1 (17) (a). 


7. Claims by the Federal Crop Insurance Corporation (Depart
ment of Agriculture) under the Federal Crop Insurance Act; 7 
U.S.C. 1508, et seq. 


8. Claims by the Farmers Home Administration of the Depart
ment of Agriculture under the Farmers Home Administration Act 
Charter Act; 15 U.S.C. 714, et seq. 


9. Claims by the Commodity Credit Corporation of the Depart
ment of Agriculture under the Commodity Credit Corporation 
of 1946; 7 U.S.C. 1921, et seq. 


10. Claims by the Denilrtment of AQ"riculture arising under the 
Soil Conservation and Allotment Act; 16 U.S.C. 590a, et seq., and 
other conservation practice programs. 
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11. Claims by the Army and Air Force Exchange Services 
sounding in contract or quasi-contract. 


12. Claims by the Civil Service Commission based upon notes 
assigned to it by employee insurance companies. 


13. Claims by the Federal Housing Administration on account 
of loans made or insured by that agency. 


14. Claims referred upon General Accounting Office certificates 
of indebtedness or proofs of claim, including Veterans' Administra
tion and military overpayments, except those involving carriage 
of goods by water. 


15. Claims by the Small Business Administration arising out 
of the lending activities of that agency, except loans on the secur
ity of vessels. 


16. Claims by the Department of the Treasury for the collec
tion of customs duties and recoveries on bonds provided by 
importers. 


17. Claims by the Veterans' Administration for the escheat of 
funds pursuant to 38 U.S.C. 3202(e) and for the vesting of per
sonal estates pursuant to 38 U.S.C. 5220-5228. (Special instructions 
for the handling of these claims are contained in the Veterans' 
Affairs Practice Manual.) 


18. Claims by the Veterans' Administration on account of farm, 
business, and home loans, made, guaranteed, or insured by that 
agency. (Special instructions for the handling of these claims 
are contained in the Veterans' Affairs Practice Manual.) 


19. Suits in which the United States has been made a party 
defendant pursuant to 28 U.S.C. 2410, except liens on vessels 
or other maritime property. 


D. General Litigation Section matters. Claims seeking specific 
relief, as follows: 


1. Suits to enjoin violations of, and collect penalties up to $5,000 
under, the Agricultural Adjustment Act of 1938; 7 U.S.C. 1376. 


2. Suits to enjoin violations of, and collect penalties up to 
$5,000 under, the Packers and Stockyards Act; 7 U.S.C. 203, 216. 


3. Suits to enjoin violations of, and collect penalties up to 
$5,000 under the Perishable Agricultural Commodities Act; 7 
U.S.C. 499c(a), 499h(d). 


E. Tort Section matters. 1. Claims for damage to Govern
ment property, other than ships, cargoes, or other maritime 
property, whenever the amount claimed does not exceed .$5,000, 
exclusive of interest and costs. 
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2. Federal Tort Claims suits. 
(a) Suits under the Federal Tort Claims Act, 28 U.S.C. 1346 


(b), whenever all claims for damages arising out of one incident 
do not exceed $5,000. (Special instructions for the handling of 
these claims are contained in the Federal Tort Claims Practice 
Manual and at pages 69-84 of this Title. Settlement should not 
be effected for more than the amount of a prior administrative 
claim nor while an administrative claim is pending. See 
§§ 280, 376, and 403 of the Federal Tort Claims Practice Manual.) 


(b) In all suits under the Federal Tort Claims Act, regardless 
of amount claimed, the U.S. Attorney may compromise all claims 
arising out of one incident for an aggregate amount of $5,000 
or less without prior approval of the Assistant Attorney General 
unless previously instructed to the contrary. 


F. Civil Divi:';'ion judgments. Final civil judgments in favor 
of the United States in cases in which the judgment amount does 
not exceed $5,000 exclusive of interest and costs. 
4. Exceptions to special delegation of authority 


Notwithstanding any other instruction contained herein, U.S. 
Attorneys shall not compromise or close any claim described in 
paragraph 3 above in any case in which (1) there is a divergence 
of views between the U.S. Attorney and the agency or department 
originating the claim as to the action to be taken, when the views 
of such agency are required to be obtained (see par. 5 below) ; or 
(2) the claim involves a new point of law (or otherwise may con
stitute a significant precedent) ; or (3) in the opinion of the U.S. 
Attorney, or of the Assistant Attorney General, a question of 
policy is, or may be, involved. In such cases, a compromise or 
closing memorandum must be submitted to the Civil Division 
for approval. 
5. Obtaining agency views 


The circumstances under which agency views with respect to 
compromise, closing or inactivation are to be obtained by the U.S. 
Attorneys may be restated as follows: 


A. Agency views need not be obtained if (1) the amount of the 
claim or judgment is such that the proposal action must be 
submitted to the Department for action in any event, (2) the case 
has been reserved from or withdrawn from the delegation of 
authority to U.S. Attorneys, or (3) reference must be made to 
the Civil Division because legal or policy issues require such ac
tion. The Civil Division will obtain agency views as appropriate 
in such cases. (If agency views are known or are reflected in 
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the file, by all means submit this information to the Department 
with your own recommendation.) 


B. Agency views need not be obtained when the sole issue is 
that of the collectibility of a claim and the agency has not asked 
that it be consulted. (If agency views are known or are reflected 
in the file, consideration should be given thereto in determining 
collectibility for purposes of compromise, transfer to inactive 
status, or closing.) 


C. Agency views should be obtained when the agency has 
specifically asked that it be consulted. 


D. Agency views should be obtained when agency policy is 
or may be involved. 


E. Agency views should be obtained when a question of en
forcement policy is or may be involved, as in the case of civil 
penalties and forefeitures. 


F. Agency views should be obtained when the action contem· 
plated is based upon lack of legal or factual merit. 
6. Appeals 


All judicial decisions adverse to the Government involving 
delegated claims must be reported promptly to the Civil Division. 
See Title 6 of this Manual. 


7. Correspondence on delegated claims. 
Agency litigation reports on claims fil-ed under the Federal Tort 


Claims Act should be requested directly from the interested agency 
in delegated cases covered by paragraph 3E2 on page 30. A 
certified copy of settlement stipulations in Federal Tort Claims 
Act cases when settlements are effected pursuant to the authority 
delegated by paragraph 3E2 on page 30, should be sent directly 
to the interested agency for payment on delegated cases only. 


General regulations concerning correspondence with the General 
Accounting Office and the Federal Housing Administration on 
delegated cases are contained in Department Memo 256, and sup
plements thereto. Correspondence regarding claims originating in 
the Federal Housing Administration should be addressed to the 
Federal Housing Administration, Washington, D.C. 20411, At
tention: General Counsel; except that payments on such claims 
should be addressed-Attention: Agent Cashier, and Forms USA
35 and USA-36 should be used, insofar as possible, in correspon
dence regarding Title I claims (sample in Appendix). 


Requests for documentary evidence and other factual data with 
respect to claims against veterans or their dependents and bene· 
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ficiaries should be addressed to the chief attorney of the nearest 
Veterans' Administration regional office giving the veteran's claim 
number or service serial number in the file reference; provided, 
that when a V A or any other claim has been referred by the General 
Accounting Office, requests for affidavits of merit, certified copies of 
certificates of indebtedness, current addresses, and credit reports 
should be addressed to the Claims Division of the General Account
ing Office, Washington, D.C. 20548. Form No. DJ-81, Request 
and Notice Sheet for GAO Mattei's, should be used to make such 
requests if possible (sample in Appendix). 


Correspondence regarding delegated claims which originate 
in the Department of Agriculture should be addressed (a) where 
the claim was referred to the U.S. Attorney by an attorney in 
charge, Department of Agriculture, to such Attorney in Charge, 
or (b) in all other instances to the Office of the General Counsel, 
Department of Agriculture, Washington, D.C. 20250. 


Other correspondence with respect to delegated claims should 
be directed to the agency which has referred the particular claim 
to the U.S. Attorney, except that substantial questions of law and 
policy should always be referred to the Civil Division. When this 
is done the U.S. Attorney should forward with his letter copies 
of all pertinent correspondence, pleadings, and other documents, 
since the Civil Division does not maintain files on direct reference 
claims. 


When the U.S. Attorney closes a direct reference case in which 
the concurrence of the Civil Division is not required, a report should 
be made to the agency involved. The closing notice to the Gen
eral Accounting Office should be made on Form No. DJ-80, and to 
the Federal Housing Administration on Form No. USA-35 
(samples in Appendix). 


Correspondence regarding the disposition of delegated judgment 
matters should be directed to the agency originating the claim. 


Compromise, Transfer to Inactive Status and 

Closing of Cases 



1. Scope of instructions 
The following instructions apply to any case or claim by or 


against the Government within the broad general jurisdiction 
of the Civil Division, whether the claim is one which is referred 
directly to the U.S. Attorney by the interested agency or is sub
mitted and directly supervised by the Civil Division. These in-
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structions supplement those found in paragraphs 6 and 8 on pages 
14 and 22 respectively, and in paragraph 12 on page 24 of this 
Title. 


2. Autho1'itv to compTomisr or close without suit 
The Attorney General possesses plenary authority with respect 


to the handling of litigation, except insofar as this may be quali
fied by statute, and he may authorize the compromise and closing of 
claims and suits within the jurisdiction of the Department of 
Justice upon such terms as he considers proper. See Section 400 
of the Federal Tort Claims Practice Manual for a full discussion 
of his inherent authority to compromise and close. Subordinate 
officials of the Department possess only such authority as has 
been delegated to them. Thus, unless a case or claim falls within 
the ambit of the "Delegation of Authority" to the U.S. Attorneys 
above, compromise, transfer to inactive status, or closing will 
require the approval of the Department of Justice. The cases in 
which authority must be obtained from the Department to com
promise, transfer to inactive status, or close are as follows: 


A. The amount involved exceeds $5,000, exclusive of double 
damages, forfeitures, interest and costs; 


B. The case or claim is one which does not fall within the 
enumeration of types of cases which are delegated, set forth 
under the heading "Delegation of Authority" to the U.S. Attorneys 
above, or the Civil Division has expressly withdrawn delegated 
authority; 


C. Agency views are required to be obtained (see par. 5 on 
p. 30) and there is a divergence of views between the U.S. At
torney and the interested agency; 


D. A new point of law has been raised or a decision on the 
point of law involved may constitute a significant precedent (this 
includes cases in which it is desired to compromise or close in 
order to utilize another case as a better vehicle for testing an open 
issue of law); or 


E. A question of policy is or may be involved. 


3. Comprom1'se with a going business 
If compromise with a going business concern requires the 


acceptance of installment payments, adequate security for the 
deferred payments shOUld be obtained in accordance with para~ 
graph 7 on page 15 of this Title. A debtor corporation's stock 
should not be accepted in settlement (or for that matter in pay~ 
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ment) of a claim or judgment of the United States except in the 
most unusual circumstances and then only with the prior approval 
of the Civil Division. Managing such stock holdings places un
usual burdens on the Government. In any event, the Government 
should not be placed in the position where it may be awarding 
contracts to a corporation in which it holds a proprietary interest. 


A percentage of net profits should not be accepted in settle
ment or partial settlement of a claim or judgment. Such arrange
ments are speculative at best; there are too many ways in which 
the affairs of the debtor concern can be manipulated to avoid, 
minimize, or postpone realization of a net profit; and, policing 
a net profit agreement is difficult. 


When compromises are offered by going business concerns it 
is generally advisable to require a waiver of any and all claims 
against the United States, including the firms' rights under the 
net operating loss carry forward and carry back provisions of the 
Internal Revenue Code, at least insofar as these rights are affected 
by the compromise proposal. In some instances it will be wise to 
obtain permission for Government representatives to audit the 
books and records of the offeror company. Consideration should 
also be given to having the offeror agree to have an independent 
appraisal of business assets at "forced sale" and "fair market" 
values conducted, at the offeror's expense, by an appraiser whose 
selection is subject to the approval of the United States. 


4. Compromise otters 
No particular form of offer is required, but the offer must 


be in writing, definite in terms and signed by the offeror. Normal
ly when a debtor, as distinguished from a claimant, makes an 
offer he must submit a certified or cashier's check or money order 
drawn or endorsed unconditionally to the order of the Treasurer 
of the United States, for the amount offered. If the offer con
templates deferred payments it should state what security is 
offered for the deferred installments. Generally, acceptance should 
be conditioned upon an anpronriate acceleration provision so that 
the full amonnt of the original claim, with interest, but less such 
pavments as have been made, will become due and owing upon 
default in the payment of any installment. See paragraph 7, p. 15, 
with regard to the use of consent judgments as security for 
deferred installments. 


5. Ascertaining facts as to collectibility 
When compromise, transfer to inactive status, or closing is 
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being considered on the basis of the debtor's inability to pay the 
full amount claimed, the U.S. Attorney should insist upon ade
quate financial data as a basis for his own action or his recom
mendation to the Department, as the case may be. See paragraph 
4 on page 13 and paragraph 5 on page 21 of this Title. If an 
offer is submitted by a debtor, he should be required to execute 
a personal financial statement on Form DJ-35 and produce such 
further data, including copies of tax returns, as may be necessary 
for a proper evaluation of his offer. 


6. Data to be forwarded to the Civil Division 
Settlement offers which are submitted to the Department in 


claims arising under the Federal Tort Claims Act should be sub
stantiated as set forth in §404 of the Federal Tort Claims Prac
tice Manual and pages 79-81 of this Title. All recommendations for 
settlement, transfer to inactive status, or closing which are sub
mitted for the consideration of the Department should be accom
panied by a fair statement of the reasons supporting the recom
mendation of the U.S. Attorney. When financial inability is a basis 
for the proposed action, a copy of all financial data not already in 
the possession of the Civil Division should be submitted with the 
recommendations of the U.S. Attorney. In the case of settlement 
offers it is helpful to know whether the offer is the result of serious 
negotiations or is merely the first proposal submitted by opposing 
counsel. 


The U.S. Attorney may reject an offer to settle a claim on 
behalf of the Government, on his own authority, in any case where 
the offer is patently insufficient and the amount of the offer is 
below $5,000 or below an amount previously indicated by the 
Civil Division to be an acceptable minimum. Certified checks 
and other payments tendered with compromise offers, which 
require Department approval, should be retained by the U.S. At
torney pending advice as to the action taken by the Department. 
See Department Memo 207 as revised and supplemented. 


7. Bases for c01npromise 
The following guidelines for determining when compromise may 


be authorized are set forth below as an aid in evaluating cases 
for settlement pursuant to delegated authority and in recommend
ing settlements to the Department. 


A. Bases for compromise common to claims, .suits and judg
ments. 
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(Note: These are the exclusive bases for compromising judg
ments.) 


1. That the Department cannot enforce collection of the full 
amount owed due to the debtor's financial inability, having due 
regard for debtor's future financial status. Department memo 374, 
dated June 3, 1964. 


(a) There must be a real doubt as to the Government's ability 
to collect the claim or judgment in full. 12 Ops. Atty's Gen. 543; 
16 Ops. Atty's Gen. 2~18; 16 Ops. Atty's Gen. 259; 36 Ops. Atty's 
Gen. 40. 


(b) Uncertainty as to the price which property will bring upon 
sale may properly be treated as an uncertainty as to collection. 
38 Ops. Atty's Gen. 19,1. 


(c) The Department cannot voluntarily relinquish a valid and 
provable debt owed by a person or corporation against whom 
collection can be enforced. 16 Ops. Atty's Gen. 248; 21 Ops. 
Atty's Gen. 50; 36 Ops. Atty's Gen. 40. 


(1) Compromise requires some mutuality of concession. There 
must be room for the play of give and take. 16 Ops. Atty's Gen. 
248; 23 Ops. Atty's Gen. 18; 36 Ops. Atty's Gen. 40; 38 Ops. 
Atty's Gen. 94. The adequacy of the concession is to be determined 
by the exercise of sound discretion. 38 Ops. Atty's Gen. 98. 


(2) Hardship, which does not involve inability to pay, is not 
a proper basis for settlement. 23 Ops. Atty's Gen. 18; 38 Ops. 
Atty's Gen. 94. 


2. That the cost of collecting the claim in full does not justify 
enforced collection of the entire amount. 


3. That compromise is necessary to prevent a flagrant injustice. 
See 38 Ops. Atty's Gen. 98. This requires more than mere hard
ship. 23 Ops. Atty's Gen. 18; 38 Ops. Atty's Gen. 94. (Such cases 
should be referred to the Department for consideration, unless 
settlement can be justified equally well on other grounds.) 


4. That any enforcement policy which is involved (as in the 
case of civil penalties or forfeitures) will be adequately served, 
in terms of punishment, deterrence, and securing compliance, by 
the acceptance of less than the full amount. (See par. 5, p. 30 with 
respect to consultation with the interested agency.) However, mere 
accidental or technical yiolations of a statute intended for willful 
violations may be dealt with less harshly. Cf. 17 Ops. Atty's Gen. 
213; 29 Ops. Atty's Gen. 217; 31 Ops. Atty's Gen. 459; as restricted 
by 21 Ops. Atty's Gen. 264 and 36 Ops. Atty's Gen. 40. 
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B. Bases for compromise in cases not involving final judg
ments. 


1. That there is a real doubt as to the legal validity of the 
claim. 16 Ops. Atty's Gen. 248; 23 Ops. Atty's Gen. 631; 38 Ops. 
Atty's Gen. 98. The amount accepted in compromise should fairly 
reflect the probability of prevailing on the legal question presented, 
having due regard for the forum in which the case will be tried, 
the attractiveness of the case as a vehicle for testing the issue, and 
related pragmatic considerations. 


2. That there is a bona fide dispute as to the facts and the 
Government's ability to prove its case. 16 Ops. Atty's Gen. 259; 
23 Ops. Atty's Gen. 631; 38 Ops. Atty's Gen. 98. The amount 
accepted in compromise shall fairly reflect the probability of 
obtaining a verdict upon the facts as they will be presented, having 
due regard for the witnesses who will be used, the documentary 
proof available, the forum, and related pragmatic considerations. 


3. That it is important for a better vehicle to be chosen to 
test an open issue of law. (Compromise should be accomplished 
upon this basis only after, consultation with the Civil Division.) 
8. 	 Bases for transfer of judgments to "inactive" or "suspense" 


status 
Judgments which cannot properly be closed as uncollectible 


for all time, under the criteria set forth in paragrah 9 following, 
may be transferred to an "inactive" or "suspense" status under 
the circumstances indicated below. These judgments should be 
reviewed and further collection action should be taken at the times 
and in the manner outlined in paragraph 12 on page 24. (Do not 
overlook and possibility of compromising these judgments under 
the standards set forth in paragraph 6 on page 14 and in para
graph 7 A on page 35 of this Title.) 


A. Judgments which are clearly uncollectible at the present 
time by enforced collection procedures available, and for which 
repeated efforts to induce voluntary payments or a satisfactory 
compromise offer have proved unavailing, may be transferred to 
the "inactive" or "suspense" category. The following examples 
of this basis for transfer are illustrative but they are not all
inclusive. 


(a) The debtor owns real or personal property subject to our 
judgment lien which cannot be sold advantageously at the present 
time because of the existence of prior liens or the application of 
State laws exempting the property from sale on levy of execution, 
but the debtor holds or will acquire a sufficient equity in the 
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property to justify perpetuation of a judgment lien for future 
action. 


(b) The debtor's age and future earning capacity are such that, 
while present efforts to effect collection are unavailing, he may be 
able to pay the judgment in the future or acquire property against 
which enforced collection action can be taken. 


(c) While present collection efforts are unavailing, the debtor's 
age and circumstances are such that he may inherit money or 
property which can be reached in satisfaction of the Government's 
judgment. 


(d) The debtor cannot be located in the district but our judg
ment is a lien on property of the debtor within the district which 
is subject to a substantial prior lien. 


(e) The debtor is incarcerated and without property but his 
earning capacity is such that we may be able to collect from his 
earnings within a reasonable time after his release from prison. 


(I) The debtor is currently paying the maximum that he can 
be compelled to pay on a judgment having priority over that 
of the Government but we can expect to start making collections 
upon the satisfaction of the prior judgment. 


(g) Forced liquidation of the debtor corporation would yield 
nothing, but the corporation's future prospects are such that a 
substantial recovery can be effected in a few years. 


B. Judgments on which any substantial recovery from the 
debtor would work a gross hardship but which can be collected in 
a few years without imposing a gross hardship may be transferred 
to the "inactive" or "suspense" category. The following example is 
illustrative but it does not represent the exclusive circumstances 
under which transfer to the inactive or suspense category may be 
had on this ground. 


(a) Sale of home of aged debtors without income would work a 
gross hardship but judgment can be collected from their estates 
following death. 
9. Bases for closing, aside from payment in full or compromise 


Prior approval should be obtained from the Civil Division in 
the circumstances outlined in paragraph 4 on page 30. A memoran
dum of the action taken should be placed in the file and the debtor 
index payment card, Form USA-117, should be transferred in 
accordance with the instructions contained in paragraph 12 on 
page 24. 


A. Bases for closing common to claims, suits and judgments 
(Note: These are the exclusive bases for closing judgments.) 
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1. That the Department cannot collect or enforce collection 
of any significant sum from the debtor, having due regard to the 
debtor's future financial prospects. See Department Memo 374, 
dated June 3, 1964. The following circumstances illustrate uncol
lectibility on this basis. However, these are not the only circum
stances in which a claim or judgment may be uncollectible upon 
this basis. 


(a) The balance due is uncollectible because of the death or 
incompetency of the debtor without an estate. 


(b) The Government's nonfraud claim has been discharged in 
bankruptcy without payment in full and there are no guarantors 
or co-obligors against whom collection can be enforced. 


(c) The debtor cannot be located after diligent search and 
there is no property against which an in rem action will lie. 


(d) There are no assets available to pay the Government's claim 
in an insolvency or estate proceeding of which we have timely 
notice. 


2. That the cost of collecting the claim or judgment will sub
stantially exceed the amount recoverable. Department memo 374, 
dated June 3, 1964. 


B. Additional bases for closing nonjudgment cases. 
1. That the claim is without legal merit. 
2. That the Department cannot prove the Government's claim 


factually. 
(a) 	 The facts do not sustain the claim. 
(b) The requisite evidence has been lost or the necessary wit


nesses are unavailable. 
3. That it is important that a better vehicle be chosen to test 


a significant open issue of law. (Closing should be accomplished 
upon this basis only with the approval of the Civil Division.) 
10. 	 Additional suggestions with respect to determining collecti. 


bility 
A. 	 Collecting from the property of debtors. 1. The separate 


property of one spouse c~mnot be reached by process and sold to 
. satisfy the debt owed by the other. 


2. Community property cannot be reached in community prop
erty States for the satisfaction of the separate debts owed by one 
of the spouses, e.g., debts incurred before marriage or during a 
prior marriage. Similarly, the separate property of one of the 
spouses in a community property State generally cannot be reached 
for the satisfaction of a debt owed by the community. 


3. Property encumbered with a dower interest, when the debt 
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is not a joint one, and the debtor's homestead cannot be levied 
upon and sold profitably in most instances. 


4. If a debtor's property is heavily encumbered, sale on levy of 
execution to collect our judgment is generally not desirable. Prices 
at forced sales are gl'eatly depressed. The debtor must have a 
substantial equity in the property before sale on levy of execution 
should be attempted. 


B. Collecting from the income and earnings of debtors. 
1. Because of the applicable exemptions statutes the wages of 


debtors are exempt from garnishment in some States, such as 
Florida and Texas. Where this is true settlement may have to be 
effected on less favorable terms that would otherwise be true and 
a higher percentage of cases may have to be inactivated or closed. 


2. The debts of an unemployed housewife who owns no prop
erty are generally uncollectible. However, it is wise to ascertain 
her prospects for an inheritance. 


3. Recovery efforts against sharecroppers, tenant farmers, 
migratory and seasonal workers, old age pensioners are usually 
unsuccessful. 


4. If there are other outstanding judgments against a debtor, 
he has a prison record, or he is otherwise reported to be a poor 
credit risk by a reputable commercial credit reporter, the prospects 
for collection must be rated poor. 


C. Other practical suggestions, 
1. The cost of collection (see paragraph A2 on page 36 and 


paragraph A2 at the middle of page 39) may be a significant fac
tor in determining the collectibility of small claims. This factor 
carries little weight in determining the collectibility of large claims 
and judgments. 


2. Inactivation or closing should be accomplished much more 
reluctantly and compromise should be effected for a larger percent
age of the total indebtedness when the debtor's unjust enrichment 
is the result of fraud or deceit. 


3. A claim should not be compromised or closed and a judg
ment should not be compromised, inactivated, or closed because 
of the principal debtor's inability to pay, if recovery can be had 
against a solvent surety (e.g., claims for customs duties) or 
against a guarantor. However,. if the principal obligor, the surety, 
and all guarantors are unable to pay the claim in full, compromise 
is appropriate. 12 Ops. Atty's Gen. 543. If compromise is effected 
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as to one or more of the debtors, care should be taken not to 
release the Government's claim against the remaining debtors. 


11. 	 Consummating the compromise of claims on behalf of the 
Government 


After acceptance of a compromise proposal and the receipt of 
the amount agreed upon, no further action is required to effectuate 
the compromise of a claim when suit has not been filed. If a 
letter acknowledging payment is requested by the debtor, the 
letter should be specifically limited to the subject matter of the 
Government's claim. If suit has been filed, the dismissal of suit 
with prejudice is called for. Where formal proof of settlement is 
required, a stipUlation and order of settlement containing ap
propriate recitals may be executed but these too should be specifi
cally limited to the claim in suit. If the Government's claim has 
been reduced to judgment and settlement is intended by both 
parties to discharge the entire judgment obligation, a satisfaction 
of judgment should be filed of record. 


In no case should a general release be executed, since it is 
impossible to determine whether the Government has other valid 
claims against the debtor in other departments and agencies. In 
many cases an offer in compromise is made for the purpose of 
clearing title to specific property. In such cases care should be 
taken to see that the release executed is limited to the release 
of the judgment lien as to that particular property only. No release 
of lien should be executed without appropriate consideration 
therefor, even if the Government's claim is nebulous at best. 


Real or oi;her property can be accepted in partial or complete 
payment of a compromise obligation in appropriate cases (37 Ops. 
Atty's Gen. 298). But see paragraph 3 on page 33 as to stock in 
the debtor corporation or a percentage of net profits therein. For 
the disposition of property accepted in connection with the compro
mise of a claim, see page 26. 


12. 	 Consummating the compromise of claims against the 
Government. 


The manner of consummating a compromise of a claim 
against the Government will vary according to the type of claim, 
the jurisdictional act under which suit is brought and the agency 
involved. Where authority resides in the Civil Division, the staff 
attorney forwarding approval of a compromise will usually specify 
the method to be adopted. 


Compromises of suits under the Federal Tort Claims Act are to 
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be consummated in the manner set forth in §406 of the Federal 
Tort Claims Practice Manual and pages 79-81 of this Title. In 
delegated Tort Claims Act cases only, a certified copy of the 
stipulation and order should be forwarded directly to the interested 
agency for payment. Compromise of suits against the Government 
under the Tucker Act (28 U.S.C. 1346 (a) (2» and the Admiralty 
Claims Act (46 U.S.C. 741, et seq.; 46 U.S.C. 781, et seq.) can 
only be consummated by entry of a decree or judgment on consent, 
except in the unusual case where the agency involved has ap
propriated funds available for payment of the compromise. 


It is preferable that compromises of claims arising out of the 
operations of certain Government corporations and the shipping 
operations of the Maritime Administration be handled in the same 
way as claims in favor of the Government. See paragraph 11 above. 
Should circumstances warrant such actions, these claims may be 
compromised by the entry of an order approving the compromise. 


PAYMENT AND SATISFACTION OF JUDGMENTS 
AGAINST THE UNITED STATES 


To prevent difficulties in payment, due to irregularities of form, 
the U.S. Attorney should regularly prepare the form of judgments 
and decrees against the United States and should not leave the 
preparation to opposing counsel. In this way, the U.S. Attorney 
may insure that the judgment or decree provisions respecting 
interest, costs, and attorneys' fees are in accordance with the ap
plicable statutes. Interest may not be awarded against the United 
States except when expressly provided for by statute or contract. 
United States v. New York Rayon Co., 329 U.S. 654; United States 
v. Thayer-West Point Hotel, 329 U.S. 585. See 28 U.S.C. 2411. 
Interest is recoverable on Tucker Act and Federal Tort Claims Act 
judgments, which are payable from the permanent indefinite ap
propriation established by the Automatic Payment of Judgments 
Act, Section 1302 of the Act of July 27, 1956, 70 Stat. 678, 694 
(31 U.S.C. 724a) only in the event of an unsuccessful appeal by the 
United States and then only from the date of the filing of the 
transcript of judgment in the General Accounting Office to the date 
of the mandate of affirmance. In cases reviewed by the Supreme 
Court interest is not allowable under the cited Act beyond the 
term of the court at which the judgment was affirmed. Effective 
with judgments entered in actions filed after July 18, 1966, costs, as 
enumerated in 28 U.S.C. 1920, but not including the fees and ex;
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penses of attorneys, may be awarded to the prevailing party in any 
action by or against the United States or any agency or official 
of the United States acting in his official capacity, except as other~ 
wise specifically provided by statute, 28 U.S.C. 2412 as amended 
by Public Law 89-507, 80 Stat. 306. Costs against the Government 
are limited to reimbursing the prevailing party in whole or in part 
for costs incurred in the litigation. Attorneys fees may never be 
allowed against the Government, except as specifically authorized 
by statute. For example, fees may be allowed by the court not to 
exceed 10 percent of the amount recovered and to be paid pursuant 
to judgments recovered in actions under contracts of U.S. Gov~ 
ernment Life and National Service Life Insurance. They may be 
paid out of such proceeds but not in addition thereto. See pages 203 
and 365 of the Veterans Affairs Practice Manual. In judgments and 
decrees under the other jurisdictional statutes, a similar provision 
may be inserted if directed by the court but is not required by the 
statutes. 


Except where Government corporations or insured claims are in~ 
volved, payment of judgments against the United States is made 
only pursuant to "certificates of settlement" stated by the General 
Accounting Office by checks issued by the Treasury Department, 
Division of Disbursement. Judgments not in excess of $100,000, 
the payment of which is not otherwise provided for, may now be 
paid from the permanent indefinite appropriation established by 
Section 1302 of the Act of July 27,1956,70 Stat. 678, 694 (31 U.S.C. 
724a) without substantial delay. judgments in excess of $100,000 
cannot be paid, in most cases, until Congress has appropriated funds 
for that purpose. Effective January 18, 1967, compromises of 
claims and suits under the Federal Tort Claims Act effected by the 
Department of Justice in amounts in excess of $2,500 are payable 
in the same manner in which final judgments are payable, 28 
U.S.C. 2672 as amended by Public Law 89-506, 80 Stat. 306. 


Since the decision in United States v. Aetna Casualty Co., 338 
U.S. 866, holding that the Government is not protected from partial 
subrogation and similar assignments and liens by operation of 
law, it is imperative that U.S. Attorneys make certain that any lien 
or partial assignment which the claimants' attorneys or compensa~ 
tion or other insurance carriers may have upon the judgment or 
decree is fully satisfied. For similar reasons, it is important that 
the judgment or decree is marked satisfied of record. For this 
purpose, it is essential that the funds for payment of the judgment 
or decree pass through the hands of the U.S. Attorney in order that 
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he may deliver them only in exchange for a proper satisfaction of 
the judgment or decree and proper releases of any liens. 


U.S. Attorneys should furnish the Civil Division with a certified 
and two uncertified copies of each judgment or decree, and of the 
opinion and the findings of fact and conclusions of law. Two certified 
and two uncertified copies should be furnished if the judgment or 
decree in excess of $100,000 in amount. Upon the receipt of these 
copies and the determination that no appeal or further review 
will be sought, the Civil Division will arrange with the General 
Accounting Office for the issuance for a certificate of settlement 
calling for payment to the judgment creditor "in care of" the 
appropriate U.S. Attorney. Thereafter, pursuant to the settlement 
stated by the General Accounting Office, the Treasury Depart
ment will mail the check in satisfaction of the judgment to the 
U.S. Attorney. The check can then be delivered to counsel for the 
judgment creditor in return for proper release of any lien or other 
claims and the entry of satisfaction of the judgment. 


SPECIAL INSTRUCTIONS 


The work conducted by the Court of Claims, Customs, and 
Patent Sections normally does not become the responsibility of 
U.S. Attorneys, except as they may be asked to assist. Information 
and instructions relative to the Appellate Section appear in Title 
6, infra. 


The following pages include, under appropriate section and 
unit headings, information and instructions which are relevant to 
particular types of cases with which the offices of the U.S. 
Attorneys are normally concerned. 


Admiralty and Shipping Section 


The Admiralty and Shipping Section has general superVISIOn 
over the defense and prosecution of all claims by or against the 
Government, its officers and agents, arising out of shipping and 
maritime matters, including both contract (e.g., water transporta
tion of cargoes or passengers, dredging, vessel mortgages, vessel 
repairs, wharfage, seamen's wages, etc.) and tort (accidents oc
curring or consummated upon navigable waters). In addition, the 
Section handles all litigation in any way involving workmen's 
compensation, whether under Federal or State law. 


Most of the shipping and maritime cases handled by the Section 
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are correctly brought under the Admiralty Claims Acts (46 U.S.C. 
741-752; 46 U.S.C. 781-790). However, occasionally plaintiffs 
mistakenly allege jurisdiction under the Tucker or Federal Tort 
Claims Acts. In regard to shipping and maritime cases, the instruc
tions in this Title relating to the handling of other civil litigation 
by and against the Government, and to the representation of Gov~ 
ernment officers, employees, agents and cost-plus contractors 
equally apply. 


Certain categories of cases involving civil penalties and for
feitures for violation of laws relating to inspection and registration 
of vessels and to obstruction and pollution of navigable waters, 
interference or damage to aids to navigation, and many similar 
matters are referred directly to U.S. Attorneys by the local offices 
of the Coast Guard, the Bureau of Customs and the Army En~ 
gineers. The procedure for handling these direct reference cases 
corresponds generally to that prescribed for the direct reference 
cases handled by the General Litigation Section. 


The majority of all shipping and maritime cases, except such 
direct reference cases, are tried by trial attorneys of the Admiralty 
and Shipping Section. For this purpose, the Section maintains trial 
offices at 450 Golden Gate Avenue (Box 36028), San Francisco, 
Calif. 94102, for the handling of matters in California, Oregon, 
Washington, Alaska, and Hawaii, and at Suite 4048, 26 Federal 
Plaza, New York, N.Y. 10007, for the handling of matters in the 
Southern and Eastern Districts of New York and the District of 
New Jersey. The U.S. Attorney will be notified in every case 
whether the trial of the case or the briefing and argument of the 
appeal will be handled by the Civil Division or by him. If the case 
is to be handled by the U.S. Attorney, he will be furnished with 
detailed instructions. 


In order to expedite the handling of correspondence, all com~ 
munications in shipping and maritime matters should include in 
the caption of the letter the name of the vessel or vessels involved 
and the nature and date of the occurrence giving rise to the claim. 
In West Coast cases, U.S. Attorneys should also send to the San 
Francisco admiralty office copies of all letters addressed to the 
Civil Division, and, to the Civil Division, copies of all letters 
addressed to the San Francisco admiralty office. As far as possible 
a copy of all complaints and other pleadings should also be sent 
to the San Francisco admiralty office. 


Pursuant to the provisions of Section 2 of the Act of August 
18, 1942 (P.L. No. 704, 77th Congress) the following judicial dis-
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tricts have been selected, for the convenience of the United States, 
for the institution of proceedings under the Act: 


(a) As to prizes captured on the Atlantic or Arctic Oceans or 
the connecting waters of either, the Southern District of New York. 


(b) As to prizes captured on the Pacific or Indian Oceans or 
the connecting waters of either, the Northern District of California. 


Foreign Litigation Unit 


The principal responsibility of the Foreign Litigation Unit is 
the handling of all civil proceedings in foreign tribunals by and 
against the United States, its agencies and instrumentalities (ex
cluding extradition matters), and the defense of all civil suits in 
foreign tribunals against U.S. diplomatic and consular agents, as 
well as U.S. civilian and military personnel stationed abroad who 
are sued on acts performed in the course of their official duties. 
As regards proceedings in the United States, the Foreign Litiga
tion Unit handles the assertion of sovereign immunity in suits 
against foreign governments or their representatives in American 
domestic courts, in instances where the Department of State 
recognizes and allows such inmunity. 


In addition, the unit processes requests for judicial assistance 
from foreign and international tribunals - variously referred to 
as "letters rogatory" ; "letters of request" ; "commission rogatoire" 
(French) ; or "carta rogatoria" (Spanish). Concerning the hvo 
domestic matters, the Unit frequently seeks the assistance of the 
U.S. Attorneys. Instructions for the processing of such referrals 
are furnished by the Foreign Litigation Unit. Title 28, U.S.C. 
1782 furnishes the authority for honoring requests from foreign 
and international tribunals for obtaining testimony or tangible 
evidence. Title 28, U.S.C. 1696 furnishes the authority for serv
ing process from foreign courts generally. Beginning sometime 
in early 1969, requests for service of process emanating from cer
tain foreign courts will be governed by the "Convention of the 
Service Abroad of Judicial and Extrajudicial Documents," \vhich 
was ratified by the Unted States in April, 1968. This multilateral 
treaty provides for a standard form certificate of service which 
will be executed by the Marshals. 


Requests for the filing of suggestions of immunity or for inter
national judicial assistance received directly by the U.S. Attorneys 
should be cleared with the Foreign Litigation Unit before any action 
is taken thereon. 
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The Foreign Litigation Unit is often able to render assistance 
to U.S. Attorneys in preparation for trials of cases with inter
national aspects or with regard to questions of foreign law. To 
the extent possible, the U.S. Attorneys should request such as
sistance well in advance of scheduled trial dates. 


Frauds Section 


Fraud Cases 
U.S. Attorneys should refer to the revised edition of the Civil 


Frauds Practice Manual for advice on overall policies and pro
cedures for the handling of civil frauds cases. The Manual contains 
a comprehensive discussion of the substantive law and citations 
of authorities. 


The principal responsibility of the Frauds Section is the enforce~ 
ment of the heavy civil sanctions provided by the False Claims 
Act (31 U.S.C. 231-235). Certain other statutes, notably the 
Contract Settlement Act of 1944, as amended (41 U.S.C. 119), and 
the Surplus Property Act of 1944 (50 U.S.C. App. 1635(b», 
repealed and reenacted as the Federal Property and Administrative 
Services Act of 1949, as amended (40 U.S.C. 489 (b» contain 
special provisions regarding frauds against the Government. U.S. 
Attorneys should become familiar with the double damage and 
forfeiture provisions of these Acts, and the useful alternative 
remedies they provide. In addition to these statutory remedies, 
complaints under appropriate circumstances may also include 
counts for common law fraud, unjust enrichment, or payment by 
mistake. 


U.S. Attorneys are urged to be vigorous in enforcement of both 
the criminal and the civil sanctions against fraud. It should be 
kept in mind that both kinds of sanctions are supported by impor
tant Government interests. Expeditious enforcement of the civil 
sanctions serves the purpose not only of making the Government 
whole for losses it has suffered, but of providing-as do the crim
inal sanctions-a strong deterrent to fraudulent conduct in similar 
situations, and an impetus to the establishment and maintenance 
of the highest ethical standards among those in the business com~ 
munity who have dealings with the Federal Government. While 
in most situations criminal proceedings will take precedence over 
civil actions, U.S. Attorneys may prosecute both types of cases 
simultaneously when satisfied that pursuit of the civil claim will 
not jeopardize the outcome of the companion criminal ~ase, subject 
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to ::tpproval of the Criminal Division. In any event, civil fraud 
complaints should be filed at the earliest practicable moment and 
should pray generally for statutory double damages and the for
feitures allowable by law or some comparable general language. 
In no case should a specific number of forfeitures be sought, no 
matter how many forfeitures are potentially involved. 


In many cases the facts which support criminal convictions 
under 18 U.S.C. 287 and 1001 and similar statutes will also support 
civil liability for fraud, the chief di1lerence between the two classes 
of cases being the measure of the burden of proof; beyond a 
reasonable doubt in criminal cases, and by a preponderance of the 
evidence in civil cases. Whenever the criminal case is tried first and 
results in conviction, U.S. Attorneys are urged to use the criminal 
record, under the doctrine of res judicata, as the basis for a motion 
for summary judgment in the civil case, thus reducing to a 
minimum the burden and costs of litigating the civil case. 


Efficient economical use of the investigative facilities of the FBI 
indicates the desirability of concurrent investigation of issues com
mon to both the criminal and civil trials. Except where urgent 
compulsions require concentration on preparation of criminal cases, 
U.S. Attorneys should avoid piece-meal investigation by the FBI 
by directing full investigation at the outset into all issues, includ
ing those issues which are of principal importance in the civil case, 
such as the extent of damage to the Government. 


Statutes of Limitations 


Suits under the False Claims Act must be brought within 6 years 
after the presentation of the false claim to the United States. 
31 U.S.C. 235. The fraudulent act may antedate the presE:ntation 
of the claim which it taints. Where the tortfeasor is not the per
son who presented the claim, he is liable for causing another 
person (such as a prime contractor) to present the claim for 
payment. 


28 U.S.C. 2415 (b) established a 3-year period of limitations 
for actions by the United States for damages "founded upon a 
tort". This statute limits the time for bringing actions for com
mon law fraud, for civil actions where the gravamen of the offense 
is bribery, conflict of interest, and violations of statutes which 
have no period of limitations, i.e., The Anti-Kickback Act (41 
U.S.C. 51), and the Federal Property and Administrative Services 
Act of 1949 (40 U.S.C. 489 (b) ) . 
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This new period of limitations will require greater expedition 
in analyzing the civil phase of all fraud and related matters in 
order to insure that suit is timely filed in appropriate cases. In 
most instances, it will no longer be practical nor prudent to defer 
a determination as to the advisability of a civil fraud action pend
ing disposition of the criminal aspects. It is foreseeable that situa
tions will more frequently arise in which it will be necessary to 
consider the institution of a civil fraud action before a decision as 
to criminal prosecution is reached, or during the pendency of crim
inal proceedings. When circumstances of this nature come to your 
attention, please advise the Frauds Section of the Civil Division 
and submit your recommendation as to the advisability of bringing 
a civil action before disposition of the criminal phase. A copy 
of your referral should be addressed to the Criminal Division. 


In those instances in which civil actions are instituted prior to 
the conclusion of the criminal phase, it will remain for determi
nation whether the civil action should be pursued to trial and 
disposition. It is probable that a stay of proceedings will be sought 
in such civil actions pending the completion of criminal prosecution. 
Certainly, the question of whether a settlement of the civil claims 
should be consummated will be referred to the Criminal Division 
in each such instance. 


It is suggested that the following measures be taken in order 
to implement the foregoing. Hereafter, the statute of limitations 
date on new civil fraud files will be calculated for purposes of the 
Department's records in terms of Sections 2415 and 2416, unless 
only False Claims Act liability is indicated. This means that as to 
the majority of such new files a 3-year limitations period will 
be assigned either from the time of the occurrence of the event 
giving rise to a cause of action or from the earliest time the United 
States had knowledge of facts material to the right of action, 
provided that as to potential claims which arose before July 18, 
1966, the earliest limitations date will be July 17, 1969. Similar 
limitations date entries should be made in your records upon refer
ral of such matters to your office. 


Second, in those offices in which the handling of the criminal 
and civil aspects is segregated, the Unit responsible for civil 
proceedings should initiate steps whereby: 


(1) The Civil Unit will be notified promptly by the Criminal 
Unit of the referral to the U.S. Attorney's office of matters in which 
a civil fraud or related claim may be present; 
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(2) A separate file will be established for the Civil Unit; and 


(3) Correspondence to that office relative to the civil aspects 
will be referred to the Assistant U.S. Attorney handling that phase 
rather than to the Assistant handling the criminal aspects. 


GENERAL CLAIMS SECTION 


In general this Section handles the Government's claims for 
money which are referred to this Department for collection, except 
as or when such claims are incidental to matters otherwise as
signed. In two instances, however, actions in which the United 
States is a party defendant, come under the General Claims Section. 
These are suits involving property on which the Government claims 
a lien, brought pursuant to 28 U.S.C. 2,110, and suits on veterans 
insurance policies, both discussed below. The Section may continue 
to handle also a case in which a claim against the Government is 
set up as a matter of defense. e.g., setoff, but such a case may be 
transferred to another Section if the new matter becomes its 
dominant or most important aspect. 


In addition to the principles mentioned under the general instruc
tions, supra, the follo\ving may frequently be invoked: The Gov
ernment's contract rights are controlled by Federal, not State law. 
Clearfield Trust Co. v. United Stntes, 318 U.S. 363; United States 
v. Allegheny County, 322 U.S. 174. The Government, unlike private 
litigants, is not bound by apparent authority of its agents. Federal 
Crop InsuTCtnce Corp. v. Merrill, 332 U.S. 380. In a suit brought 
by the Government, it is the Department's position that the courts 
have no jurisdiction to enter an affirmative judgment against the 
Government on a counterclaim, United States v. Shaw, 309 U.S. 
495; but there is conflict as to a counterclaim that could have been 
asserted as an independent suit in the same court (see United 
States v. Springfield, 276 F. 2d 798, 803-804). The defendant may 
not prove a credit or offset against the Government's claim unless 
he first proves that such credit or offset has been submitted to and 
disallowed by the General Accounting Office, 28 U.S.C. 2406. 


Statutes of Limitation 


The Government is not bound by State statutes of limitation or 
subject to the defense of laches. United States v. Verdier, 164 U.S. 
213, 219; United States v. Summerlin, 310 U.S. 414, 418. 
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Federal statutes which impose time restrictions upon the asser
tion of Government claims include the following: 


1. Suits against the surety for a disbursing or accountable 
officer-5 years after the statement of the official's account by 
the accounting officer, 6 U.S.C. 5. The statute runs from the date 
of the final statement of account. United States v. Standard Acci
dent Insurance Co., 280 F. 2d 445 (C.A. 1). 


2. Suits against endorsers, transferors, etc., of forged checks, 
etc.-6 years unless written notice of a claim is given to endorsee 
or transferor, etc., within that period, 31 U.S.C. 129. Suit may be 
brought within 2 years after discovery of fraudulent concealment 
of cause of action. 31 U.S.C. 131. 


3. Suits against sureties on bonds of postmasters-3 years 
after settlement of accounts, 39 U.S.C. 2406. 


4. Commodity Credit Corporation claims-6 years. 15 U.S.C. 
714b(c) . 


5. Suits under Walsh-Healey Act (overtime and child labor 
violations referred by Labor) -2 years from the date of each viola
tion, not from conclusion of the administrative proceedings. 41 
U.S.C. 35, et seq., per 29 U.S.C. 255; Unexcelled Chemical Corp. v. 
United States, 345 U.S. 59. 


6. Suits for the recovery of penalties and forfeitures-5 years. 
28 U.S.C. 2462. 


7. Except as otherwise provided by Congress, every action for 
money damages brought by the United States or an officer or 
agency thereof which is founded upon any contract express or 
implied in law or fact-6 years after the right of action accrues 
or within 1 year after final decisions have been rendered in ap
plicable administrative proceedings required by contract or by 
law, whichever is later. 28 U.S.C. 2415, as added by Public Law 
89-505, 80 Stat. 304. The 6-year period of limitations runs from 
July 18, 1966, if the right of action accrued prior to that date. 
28 U.S.C. 2415(g). A right of action is deemed to accrue again at 
the time of each partial payment or written acknowledgment of 
debt. 28 U.S.C. 2416. See 28 U.S.C. 2416 for periods of time 
excluded in computing the running of this statute of limitations. 


8. Claims in bankruptcy-6 months from the first date set for 
the first meeting of creditors. 11 U.S.C. 98 (n). 


June 1, 1970 


U. S
. A


TTORNEYS M
ANUAL 1


97
0







52 



TITLE 3: CIVIL DIVISION 



9. In veterans' reemployment rights suits, brought in the names 
of the veterans, state statutes of limitation are applicable to suits 
for damages, and laches m,),',' bar suits to compel reinstatement. 
Veterans Affairs Practice Manual, page 510, et seq. 


10. See page 83 with respect to tort claims asserted by the 
Government. 


Bankruptcy and Insolvency Matters 


Claims of the United States are entitled to priority in any insol
vency proceeding, if they are owned by the United States at the 
time bankruptcy or insolvency occurs. Proofs of claim are gen
erally prepared and signed by an official of the agency which has 
the claim, his signature being an attestation of the facts set forth 
in the proof of claim. The U.S. Attorney should add his signature 
as counsel for the claimant. In bankruptcy cases the Government's 
priority is determined by 11 U.S.C. 104(a) (5), and 31 U.S.C. 191 
and 192. In insolvency proceedings the priorities set forth in 31 
V.S.C. 191 and 192 should be asserted. State statutes of limitation 
are inapplicable to the claims of the United States in these cases. 
United States v. Summer-lin, 310 U.S. 414. 


The priorities established b;v 11 U.S.C. 104 do not apply in 
Chapter X (corporate reorganization) proceedings. 11 U.S.C. 502. 
However, the petition for reorganization must state that the cor
poration is insolvent or unable to meet its debts as they mature. 
11 U.S.C. 530. Accordingly, in such cases, reliance should be placed 
upon the priorities established by 31 U.S.C. 191. See 6 Collier on 
Bankruptcy (14th ed.), §9.13 (2). If claims for customs duties 
or taxes are involved in such a proceeding, see 11 U.S.C. 599. 


In arrangement proceedings under Chapter XI the debtor must 
deposit sufficient funds to pa.v~ all debts which have priority, un
less priority creditors waive their claims for such a deposit or 
consent to any provision of the arrangement otherwise dealing with 
their claimR. 11 U.S.C. 737 (2) and 762 (2); 8 Collier on Bank
ruptcy (14th ed.), §9.05. 


In case of a secured priority claim, the deposit should represent 
the excess of the amount of the claim over the value of the security. 
See 11 U.S.C. 92(b), 93(e). The security is to be valued in accord
ance with 11 U.S.C. 93 (h) . 


In the absence of instructions to the contrary from the Civil 
Division, objection should be made to any reorganization plan under 
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Chapter X or arrangement under Chapter XI which does not pro
vide for payment in full of the Government's claim. The Civil 
Division should be advised immediately in the event of failure to 
allow such an objection. 


The United States is also entitled to priority in Chapter XIII 
(wage earner) proceedings, 11 U.S.C. 1059(6) ; In re Belkin, 358 
F. 2d 378 (C.A. 6). (In re Bailey, 188 F. Supp. 47 IN.D. Ala.), 
to the contrary was appealed and mooted when the Government's 
claim was paid in full.) A wage earner plan which does not provide 
for the payment of a secured creditor in accordance with the in
strument creating the debt cannot be confirmed unless written ac
ceptance is obtained from the secured creditor. 11 U.S.C. 1052; 
In re Pappas, 216 F. Supp. 819 (S.D. Ohio). 


The defense of discharge in bankruptcy is not available to a 
debtor, as against the United States, on claims arising out of loan 
defaults when the bankrupt lists the debt due a private lending 
institution but not that due the Government by virtue of its 
guaranty or insurance of the loan, and the interested Government 
agency has not had actual notice or knowledge of the proceedings. 
United States v. Kassan, 208 F. Supp. 858 (S. D. Calif.). 


Proofs of claim in bankruptcy must be filed within 6 months 
of the first date set for the first meeting of creditors. 11 U.S.C. 
93 (n). In Chapter XI arrangement proceedings the proof of claim 
may be filed at any time before confirmation of the plan, except 
that (1) if the Government's claim is scheduled by the debtor, 
the proof of claim may be filed within 30 days after the mailing 
of the notice of confirmation of the plan to creditors (but may not 
be allowed for more than the amount scheduled), and (2) a claim 
arising from a rejection of an executory contract may be filed 
within such time as the court may direct. 11 U.S.C. 755, as amended 
in 1967; 9 Collier on Bankruptcy 114-115 (14th ed.) §7.25, pages 
114-115. 


In Chapter X (corporate reorganization) proceedings the time 
limit for filing is determined by an order of court, fixing the time 
and prescribing the manner of filing and allowing claims, entered 
pursuant to 11 U.S.C. 596. When a Chapter XI arrangement pro
ceeding is replaced by a corporate reorganization under Chl1pter 
X of the Bankruptcy Act, the Government's claims should be 
refiled. Avery v. Fischer, 360 F. 2d 719 (C.A. 5). 


The U.S. Attorney should attempt to arrange with the referee in 
bankruptcy for prompt notification of developments in the bank~ 
ruptcy cases in which Government claims have been filed. A sus~ 
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pense arrangement whereby these cases are checked at the con
clusion of the 6 months' claim period wiII permit the early closing 
of those matters in which the assets available will not exceed 
administration expenses. 


If a daim is disallowed in whole or in part, the adverse ruling 
should be immediately reported to the Civil Division. A petition for 
review of an adverse ruling by a referee in bankruptcy must be 
filed within 10 days after entry thereof or within such extended 
time as the court may allow upon petition filed within the 10-day 
period, 11 U.S.C. 67 (c). A protective petition for review should be 
filed or an appropriate extension obtained within the 10-day period 
unless the Civil Division has advised that no review should be 
sought. However, neither the review of a referee's order nor an 
appeal should be prosecuted \vithout authorization from the Civil 
Division. On appeals generally, see Title 6 of this Manual. 


While the United States is not bound by time limits imposed 
in state insolvency statutes (United States v. Summerlin, 310 U.S. 
414), the U.S. Attorney should prepare and file a preliminary proof 
of claim within time, if such a proof of claim has not been received 
from the General Accounting Office or the interested agency. 


Claims Against Decedents' Estates 
Proofs of claim will ordinarily be prepared by the General 


Accounting Office or the interested agency. Although the United 
States is not bound by state statutes limiting the time within 
which creditors must file claims (United States v. Summerlin, 
310 U.S. 414; Sn'anson v. United States, 171 F. 2d 718, 721 
(C.A. 8) ; United States v. Anderson, 66 F. Supp. 870 (D. Minn.», 
it is the Department's policy whenever possible, to file such claims 
with the executor or administrator or the probate court having 
jurisdiction of the decedent's estate within the time limited by 
state law. The Government's priority of payment is determined 
by 31 U.S.C. 191. Personal liability is imposed upon the executor, 
administrator, assignee, or other person who fails to observe that 
priority. 31 U.S.C. 192; Viles v. Commissioner of Internal Revenue, 
233 F. 2d 376, 380 (C.A. 6). When an inordinate amount of time 
elapses and no action is taken to file a final accounting and pay 
just obligations, you should file a petition to compel a final account
ing. In the event of an adverse ruling on the Government's claim, 
the Civil Division should be notified promptly with advice as to 
the time limits for appeal. As to appeals generally, see Title 6 of 
this Manual. 
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Claims of Nonappropriated Fund Instrumentalities 


Post exchanges and other nonappropriated fund activities are in
strumentalities of the United States. Standard Oil Co. v. Johnson, 
316 U.S. 481. (For background thereon see §235 of the Federal 
Tort Claims Practice Manual.) Accordingly suit should be brought 
in the name of the United States. However, checks for application 
on these claims should be made payable to the Army and Air Force 
Exchange Service or, if one of its facilities is not involved, to the 
particular club or instrumentality involved. 


Check Reclamation Proceedings 


Requests will be made from time to time for reclamation proceed
ings on Treasury checks. Suit should be brought against the 
presenting bank, which is liable on its warranty of prior endorse
ments. National Metropolitan Bank v. United States, 323 U.S. 454; 
Clearfield Trust Co. v. United States, 318 U.S. 363; United States 
v. National Exchange Bank, 214 U.S. 302. Treasury Department 
regulations provide that a bank presenting a check for payment is 
deemed to have guaranteed prior endorsements. 31 C.F.R. 202.27 
and 360.2. 


The rights and duties of the United States on the commercial 
paper which it issues are governed by Federal rather than local law. 
Clearfield Trust Co. v. United States, 318 U.S. 363. Negligence in 
the issuance of checks is not a defense in a suit for breach of the 
bank's warranty of prior endorsements. National Metropolitan 
Bank v. United States, 323 U.S. 454; United States v. National 
Exchange Bank, 214 U.S. 302. 


Suit must be filed or the bank must be given written notice of 
the forgery within 6 years after presentation of the check, except 
in the case of fraudulent concealment of the forgery. 31 U.S.C. 129. 
Suit may be commenced at any time within 2 years of the discovery 
of a cause of action if there has been such a fraudulent conceal
ment. 31 U.S.C. 131. Mere delay in giving notice of a forged en
dorsement will not preclude recovery. Rather the presenting bank 
must make a clear showing of damage due to such delay. Clearfield 
Trust Co. v. United States, 318 U.S. 363. 


Any attempt by the defendant bank to invoke the so-called 
imposter rule (Cf. United States v. Continental-American Bank 
and Trust Co., 175 F. 2d 271 (C.A. 5, 1949), ce.rt. denied, 338 
U.S. 770) should be brought to the attention of the Civil Division 
at once. 
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Claims for Civil Penalties 


The General Claims Section supervises all litigation to collect 
civil penalties and forfeitures with the exception of certain types 
of claims specifieally assigned to other sections or divisions of the 
Department. See pages 45 and 65 of this Title and 28 C.F.R. 
0.40 (a), 0.41 (a), 0.41 (b), 0.55 (d), 0.61 (h), and 0.70 (a) for these 
exceptions. Agency views should be sought before compromising 
or closing such claims pursuant to delegated authority. While 
suit may be brought any time within 5 years, 28 U.S.C. 2462, 
prompt demand and suit are required if the enforcement policy of 
the interested agency is to be properly vindicated. 


The General Claims Section also supervises litigation to collect 
treble damages for rebates in violation of the Elkins Act. 49 
U.S.C. 41 (3). 


Customs Duties 


Suits for the recovery of customs duties, that have become final 
for failure of the principal to file a protest pursuant to 19 U.S.C. 
1514, should be filed against the surety on its bond guaranteeing 
the payment of all duties incurred under the importation. No claims 
for customs duties should be compromised without first obtaining 
the views of the General Counsel, Treasury Department. 


Planning Advances 


The Community Facilities Administration of the Housing and 
Home Finance Agency, now absorbed in the Department of Housing 
and Urban Development, has advanced money, pursuant to 40 
U.S.C. 462 and prior legislation, to counties, cities, school districts, 
and other local governmental b8dies to be used in obtaining plans 
for public works. A body receiving such a planning advance is 
required to sign an agreement that it will repay the advance when 
construction is undertaken or started on the public work so planned. 
It is no defense to a suit upon that undertaking to claim that the 
plans obtained with the advance were not used. City of Greeley, 
Kansas v. United States, 335 F. 2d 896 (C.A. 10) ; United States 
v. Board of J;.;'ducation of City of Bismarck, 126 F. Supp. 338 
(D. N. Dak.) ; United States v. City of Wendell, Idaho, 237 F. 
2d 51 (C.A. 9), cert. denied, 352 U.S. 1005; United States v. City 
of Charleston, 149 F. Supp. 866 (S.D. W. Va.) ; Um·ted States v. 
City of Willis, 164 F. Supp. 324 (S.D. Tex.), afj'd per curiam, 264 
F. 2d 672. 
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If the local body agreeing to reimburse the United States has 
ceased to exist, liability may be imposed upon the body exercising 
authority in the same geographical area. Mount Pleasant v. Beck
with, 100 U.S. 514; MolJile v. Watson, 116 U.S. 289; Graham v. 
Folsom, 200 U.S. 248. Nor can the local body refuse repayment 
on the ground that its officials lacked authority to obligate it. 
United States v. Indepe11dent School District No.1, 209 F. 2d 578 
(C.A. 10) ; United States v. San Diego County, 75 F. Supp. 619 
(S.D. Calif.). The Housing and Home Finance Agency will make 
an engineer available to serve as technical adviser and witness, if 
given sufficient advance notice. 


Small Business Administration Claims 


Small Business claims most frequently involve the foreclosure of 
mortgages, the filing of reclamation petitions in bankruptcy to 
permit the sale of mortgaged chattels free of those proceedings and 
the recovery of money judgments against guarantors. Guarantors 
should be joined as party defendants in foreclosure actions when 
they can be personally served in the district, unless SBA has 
failed to refer the claim as to them for failure to comply with 
the joint regulations implementing the Federal Claims Collection 
Act or for other reasons. However, liquidation of collateral is not 
required prior to suit on an unconditional guaranty. Austad v. 
United States, 38G F. 2d 147 (C.A. 9) ;United States v. Newton 
Livestock Market, Inc., 336 F. 2d 673, 677 (C.A. 10); United 
States v. Vince, 270 F. Supp. 591 (E.D. La.), aff'd, 394 F. 2d 462 
(C.A. 5), cert. den., 393 U.S. 827; United States v. Houf], 202 F. 
Supp. 471 (W.D. Va.), a.ff'd., 312 F. 2d 6 (C.A. 4). The Small 
Business Administration has funds with which it can bid at fore
closure, and arrangements should be made with regional counsel 
to have a representative of SBA present to bid. SBA liens are 
specifically subordinated to liens for State taxes, if the latter have 
priority under State law. 15 U.S.C. 646. This statute does not give 
priority to interest and penalties on such States taxes (Unded 
States v. Consumers Scrap Iron Corp., 384 F. 2d 62 (C.A. 6) ; 
United States v. Clm',stensen, 218 F. Supp. 722 (D. Mont.» nor 
to taxes which are not ad 1Jalol'em taxes on the property involved. 
In re Lehigh Valley Mills, Inc., 341 F. 2d 398 (C.A. 3); United 
States v. Clover Spinning Mills Co., 373 F. 2d 274 (C.A. 4) ; Direc
tor of Revenue, State of Colo. v. United States, 392 F. 2d 207 
(C.A. 10). However, claims of SBA are claims of the United 
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States which are entitled to priority under 31 U.S.C. 191 and 192. 
Small Bilsiness AdministJ'((tion v. McClellan, 364 U.S. 446. 


Walsh-Healey Act Claims 


Claims for liquidated damages for the underpayment of wages, 
employment of child labor, etc., contrary to the provisions of Gov
ernment contracts inserted pursuant to the Walsh-Healey Act 
(41 U.S.C. 35-45), are often submitted for suit prior to the com
pletion of administrative hearings. Suit should be filed at once, 
since the applicable 2-year statute of limitations provided in Sec
tion 6 of the Portal-to-Portal Act of 1947, 29 U.S.C. 255, runs from 
the date of the violation and not from the conclusion of the admin
istrative proceedings. Une:rcelled Chem.ical Corp. v. United States, 
345 U.S. 59. If the administrative proceedings have not been con
cluded when suit is filed, a motion should be made to stay the legal 
action pending their completion. Cf. Unexcelled Chemical Corp. 
v. United States, 3,15 U.S. 59. The Government's legal action may 
Hot be dismissed as premature under such circumstances. United 
Statcs v. Winega.r, 254 F. 2d 693 (C.A. 10). 


Suit should be filed in the name of the United States, 41 U.S.C. 
36. Liability can usually be determined upon motion for summary 
judgment based upon the entire administrative record, since the 
administrative finding is final if supported by the preponderance of 
the evidence. 41 U.S.C. 39. Cases involving alleged violations on 
the part of the contractor's suppliers should be brought to the 
attention of the Civil Division. 


Conversion of Mortgaged Property 


Frequently auction companies and other convert property mort
gaged to the Government by selling or purchasing the same not
withstanding the recordation of the Government's lien. The liability 
of such "converters" is to be determined by Federal rather than 
State law. United Stotes v. Sommc1'ville, 324 F. 2d 712 (C.A. 3), 
cert. den., 376 U.S. 909; United States v. J.1fatheu)s, 244 F. 2d 626 
(C.A. 9) ; Cassidy Commission Co. v. United States, 387 F. 2d 875 
(C.A. 10). As to the liabilitv of such converters see also United 
States v. Union Livestock Sules Co., 298 F. 2d 755 (C.A. 4), and 
United States v. J(rarnel, 234 F. 2d 577 (C.A. 8) ; United States v. 
McCleslcy Mills, Inc., 409 F. 2d 1216 (C.A. 5). 
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Gifts and Bequests 


The U.S. Attorneys may be asked to represent the Government's 
interests in State probate proceedings because of a devise or be
quest to the United States or one of its agencies or instrumen
talities. It is well established that the United States may receive 
both testamentary and non-testamentary gifts which are uncon
ditional. United States 'u. Burnison, 339 U.S. 87. Departments, 
agencies, and instrumentalities of the United States mayor may 
not have the authority to receive such gifts depending upon their 
statutory authorization. The General Claims Section will maintain 
close liaison with the U.S. Attorneys and the affected agencies on 
such cases and notices of devise or bequest in a decedent's will 
should be brought to the attention of that Section. The devise or 
bequest to the Government may be taxed by State law (United 
States v. Perkins, 163 U.S. 625; Snyder v. Bettman, 190 U.S. 249), 
but the statute by which a State seeks to impose the tax must 
clearly encompass a devise or bequest to the Federal Government. 


Recovery of Money Paid Out Under Mistake 


The Government may recover in quasi-contract for unjust en
richment from one who has been paid Government money under 
mistake. United States v. Bentley, 107 F. 2d 382 (C.A. 2) ; United 
States v. Independent School District No.1, 209 F. 2d 578 (C.A. 
10) ; Kingman Water Co. v. United States, 253 F. 2d 588 C.A. 9) ; 
United States v. Gudewicz, 45 F. Supp. 787 (E.D. N.Y.). No 
statutory authority is necessary to sustain a suit for public funds 
which have been erroneously, wrongfully, or illegally disbursed. 
United States v. Wurtz, 303 U.S. 414, 415. Overpayments of pay 
may be subject to waiver per 5 U.S.C. 5584, as interpreted in 4 
C.F.R. 201.1, et seq. However, a waiver statute giving waiver 
authority to administrative personnel does not authorize the courts 
to deny recovery on the same grounds. Cf. United States v. Kelley, 
192 F. Supp. 511, 513 (D. Mass.). 


Veterans' Matters 


The General Claims Section also handles a variety of matters 
pertaining to veterans, including: 


1. Suits on behalf of veterans against private employers to 
enforce re-employment rights, 50 U.S.C. App. 459 (b),. (d). Fish-
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gold v. SlIllivan Corp., 328 U.S. 275; Oaklcy v. LOllisville & Nash
ville R. Co., 338 U.S. 278; McKinney v. Missouri-Kansas-Texas 
R.R., 357 U.S. 265; Accardi v. Pa. R. Co., 383 U.S. 225. See Vet
erans' Affairs Practice Manual, page 452, et seq. 


2. Vesting of personal estates of veterans who die intestate in 
Government hospitals while being furnished care and treatment 
by the Veterans' Administration if without heirs or next of kin. 
38 U.S.C. 5220-5228; United States v. Oregon, 366 U.S. 643. See 
Veterans' Affairs Practice Manual, page 21, et seq. 


3. Escheat of funds in the hands of a guardian for an in
competent veteran if derived from Veterans' Administration benefit 
payments, the veteran dies intestate, and under the laws of the 
State where he died, resident funds would otherwise escheat to the 
State. 38 U.S.C. 3202 (e). In 1'e Lindquist's Estate, 25 Cal. 2d 697, 
154 P. 2d 879, cert. denied, 325 U.S. 869; In re Hammond's Estate, 
154 N.Y.S. 2d 820, aff'd 3 N.Y. 2d 567, 147 N.E. 2d 777. See 
Veterans' Affairs Practice Manual, page 36, et seq. 


4. Veteran who defaults on V A insured or guaranteed loans 
remains liable for any deficiency after foreclosure by the lending 
institution per VA indemnity regulation notwithstanding State 
antideficiency judgment statutes. United States v. Shimer, 367 
U.S. 374. Veteran's wife is not liable under the indemnity regula
tion though she may be liable on the theory of subrogation. 


5. Person knowingly charging veteran more than the appraised 
value of property acquired with the proceeds of a loan guaranteed 
or insured by the VA may be held liable for treble damages. 38 
U.S.C. 1822; United States v. Kallas, 169 F. Supp. 201 (E.D. 
N.Y.) 


Suits on Veterans Insurance Policies 


The Veterans' Affairs Practice Manual, which has been dis
tributed to all U.S. Attorneys, contains a detailed discussion of the 
law and procedure applicable to these suits. 38 U.S.C. 784 author
izes suits on National Service Life Insurance (38 U.S.C. 701-724) 
and on U.S. Government Life Insurance (38 U.S.C. 740-760) poli
cies, including interpleader suits by the Government. 


Trial by jury is authorized. Gallou:ay v. United States, 319 U.S. 
372; United States v. Pfitsch, 256 U.S. 547. The statute of limita
tions is 6 years. 38 U.S.C. 784 (b). United States v. Ton-ery, 306 
U.S. 324. 38 U.S.C. 108 provides a presumption of death from 
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7 years unexplained absence from home and family. Peak v. United 
States, 353 U.S. 43. With the court's permission a witness may be 
subpoenaed even though he resides more than 100 miles from the 
court. 38 U.S.C. 784(c). 


The portions of a Veterans' Administration file which may be 
made available for inspection by counsel for the plaintiff or other 
claimants are set forth on pages 154-155 of the Veterans' Af
fairs Practice Manual. Great care should be taken to prevent 
the loss or alteration of any record in the Veterans' Administra
tion file, inasmuch as the grant of pensions and other gratuitous 
benefits, which are often of great importance to the claimants, 
depends upon the integrity of the contents of that file. 


Judgments in favor of claimants should be couched in general 
terms, leaving the exact computation of the amounts payable there
under to the Veterans' Administration. All facts essential to the 
computation should be stated in the findings of fact or the judg
ment as, e.g., (a) the date of the occurrence of death or total dis
ability, as the case may be, (b) the date of submission of due 
proof, in a case involving· the payment of total disability benefits, 
(c) dates determinative of the apportionment of benefits among 
several claimants, such as the date of death of a particular 
beneficiary, and (d) the percentage of the recovery allowed as an 
attorney's fee. In any case in which the court insists upon a judg
ment containing exact computations showing the amounts payable, 
the Veterans' Administration file should be forwarded promptly 
to this Section for use in obtaining the computations. 


If judgment is rendered for the claimant, the court is to allow 
a fee to the claimant's attorney not in excess of 10 percent of the 
amount of the judgment, to be paid by the Veterans' Administra
tion out of the payments to be made pursuant to the judgment 
and not in addition thereto, 38 U.S.C. 784(g). 


Suits to Quiet Title or for the Foreclosure of Liens on Property 
on Which the Government Claims a Lien 


The United States is frequently named as a party defendant 
in foreclosure and quiet title actions pursuant to 28 U.S.C. 2410 
because it holds a judgment or other lien on the property involved. 
Under this statute, the United States has 60 days within which 
to plead. However, should removal of such action from State to 
Federal court be desirable, this must be accomplished within 30 
days of proper service in accordance with 28 U.S.C. 1444 and 
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1446. Dismissal should be sought if (1) the complaint fails to set
forth the interest of the United States \vith sufficient particularity,
(2) service is not completed in accordance with 28 U.S.C. 2410 
(b) (cf. MessenrJer v. United States, 231 F. 2d 328 (C.A. 2», or
(3) a nonsuable agent of the United States is named as defendant 
rather than the United States, provided plaintiff is given an op
portunity to correct the deficiency and fails to do so in a reason
able time. 


Necessary data for preparing an answer may be obtained from 
the area office of the agency affected by the action. The Civil Divi
sion will obtain such data from agency headquarters upon request. 
The answer of the United States should assert the interest of the 
United States and its entitlement in accordance with the Federal 
Rule of priority, 'IJiz., "first in time, first in right." See Memo 
309, dated January 11, 1962. This rule gives the lien of the United 
States priority over subsequently accruing State or local tax liens 
even though State law classifies the latter as expenses of foreclosure. 
United States v. Buffalo Sat+ngs Bank, 371 U.S. 228. The same 
is true as to fees of counsel in a foreclosure action. See United 
States v. Pioneer American Insurance Co., 374 U.S. 84; United 
States v. Bond, 279 F. 2d 837 (C.A. 4), cert. denied, 364 U.S. 895. 
The Federal Tax Lien Act of 1966, amending 26 U.S.C. 6323, 
made no change affecting the priority of the Goverment's nontax 
liens. H.B. Agsten & Sons, Inc. v. Huntington Trust & Savings 
Bank, 388 F. 2d 156 (C.A. 4), cert. den., 390 U.S. 1025. 


Care should be taken to see that any judgment entered affects 
only the interest of the Government described in the complaint. 
If the Government's interest is subordinate, steps should be taken 
to protect its right to any surplus monies in accordance with its 
proper priority. A disclaimer of interest should not be filed 
merely because the Government's interest is subordinate. Any 
disclaimer which is filed should be limited to the interest described 
in the complaint. 


The agency concerned should be informed of the date upon 
which the property involved will be sold. 28 U.S.C. 2410 (c) per
mits redemption by the United States within 1 year of a sale to 
satisfy a prior lien. However, redemption is precluded by 12 
U.S.C. 1701 (k) and 38 U.S.C. 1820 (d) of the Government's sub
ordinate interest is derived from a loan insured under the National 
Housing Act or a loan guaranteed or insured by the Veterans' 
Administration. Notwithstanding these provisions, a release of 
the Government's right of redemption should not be executed in 
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any case without monetary consideration or without first obtaining 
the views of the department or agency concerned. 


When the Government's lien or interest exceeds $5,000 in 
amount, exclusive of interest and costs, a request for release 
of lien, the entry of a satisfaction of judgment, or release of 
the right of redemption upon the payment of consideration there
for should be referred to the Department with the recommendation 
of the U.S. Attorney as in the case of any offer in compromise. 
If the Goverment's lien or interest does not exceed $5,000, ex
clusive of interest and costs, or the property involved is worth 
less than this amount, authority is delegated to the U.S. Attorneys 
to act an settlement proposals. See paragraph 3 C 19 on page 29. 
However, any release executed should be expressly limited to 
the specific property involved. When the complaint does not 
show the amount of the Government lien or interest on its face, 
it is requested that this information be ascertained from opposing 
counsel and communicated to the Civil Division as soon as 
possible. 


GENERAL LITIGATION SECTION 


Tucker Act Cases 


The district courts have no jurisdiction of suits against the 
United States where the claim exceeds $10,000 (28 U.S.C. 1346 (a) 
(2» ; the claim is for a pension (28 U.S.C. 1346 (d) ; cf. Bruner 
v. United States, 343 U.S. 112); another defendant is joined 
(United States v. Shencood, 312 U.S. 584) ; the remedy provided 
by statute is administrative only (United States v. Babcock, 250 
U.S. 328) ; or the claim is founded on a contract implied in law 
(quasi-contract), as distinguished from a contract implied in fact 
(B. & O.R.R. Co. v. United States, 261 U.S. 592; United States v. 
Minnesota Mut. Invest. Co., 271 U.S. 212). 


As to the conclusive character of provisions in Government con
tracts for determination of disputes by the contracting depart. 
ment, see 41 U.S.C. 321, 322, which modify the rule of United 
States v. Wunderlich, 342 U.S. 98, and United States v. Moorman, 
338 U.S. 457. The district court is limited to consideration of the 
administrative record. United States v. Bianchi, 373 U.S. 709. 


Suits To Enforce Governmental Functions 


The district courts have jurisdiction of such actions. 28 U.S.C. 
1345. Such actions may be specifically provided for by statute, such 
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as injunctions under the Taft-Hartley Act (29 U.S.C. 178; 
ellited Steel Warkel's 0/ America v. Uilited States, 361 U.S. 39) 
or they may be maintained to enforce statutes which do not speci
fically provide for such remedy, In re Debs, 158 U.S. 564; United 
States v. United Mine Workers, 330 U.S. 258. 


Renegotiation Cases 


There are two maj or contract renegotiations acts: The Act of 
April 28, 1942, as amended (called "the Renegotiation Act" and 
cited as 50 U.S.C. App. 1191), and the Act of March 23, 1951, as 
amended (called "the Renegotiation Act of 1951" and cited as 
50 U.S.C., App. 1211-1233). The 1942 Act has different provisions 
relating to fiscal years ending before or on June 30, 1943, and those 
ending after. (See 50 U.S.C., App. 1191 (1) for citations to 
Statutes at Large, and see discussion of this point in Lichter 
ct al. v. United States, 334 U.S. 742.) The 1951 Act, as amended, 
applies to the amounts received or accrued by contractors and sub
contractors during fiscal years after January 1, 1951 (50 U.S.C. 
App. 1211; 73 Stat. 210). 


Claims arising under the acts are of hyo types: those based 
upon agreements behyeen contractors or subcontractors and Sec
retaries of the Departments or the 'Val' Contracts Price Adjust
ment Board or the Renegotiation Board, and those based upon 
unilateral determinations or orders which were issued by those 
agencies if a contractor or subcontractor did not execute an 
agreement. 


Agreements are final and conclusive and, except upon a showing 
of fraud 01' malfeasance or a willful misrepresentation of a material 
fact, may not be annulled, modified, set aside or disregarded by any 
court 01' Government agency. Unilateral determinations may be re
viewed only by the United States Tax Court. However, the filing of 
a petition in the Tax Court for review does not operate to stay a 
collection suit. Hence, there are no bona fide defenses to a collection 
suit, except as to the amount of any payments, and after an answer 
is filed a motion for summary judgment or for judgment on the 
pleadings is indicated. (See Lichter, et al. v. United States, 334 
U.S. 742.) 


Collection suits should be brought in the name of the united 
States. Interest on those based upon the Act of 1942 should be 
demanded from the date of the original demand for payment at 
the rate of 6 percent per annum (see United States v. Philmac lII/g. 
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CO. et ai., 192 F. 2d 517; cf. United States v. Abrams, et ai., 
197 F (2d) 803, cert. denied, 344 U.S. 855) and on those arising 
under the Act of 1951 at the rate of 4 percent per annum. (See 50 
U.S.C. App. 1212(b) (2).) Form complaints are forwarded with 
each renegotiation claim or, if omitted, will be furnished upon 
request. 


Civil Enforcement of Interstate Commerce Act 


The following enforcement proceedings are within the jurisdic
tion and supervision of the General Litigation Section: injunction 
proceedings to require a carrier to obey any order of the Interstate 
Commerce Commission other than for the payment of money (49 
U.S.C. 16 (12», and mandamus proceedings by the Attorney Gen
eral, at the request of the Interstate Commerce Commission, to 
compel compliance with provisions of the Interstate Commerce 
Act. (49 U.S.C. 19(a) (1) and 20(9». Actions to enjoin or annul 
orders of the Interstate Commerce Commission pursuant to 28 
U.S.C. 2321 are supervised by the General Litigation Section only 
when the Government is involved as a shipper; otherwise such 
actions are supervised by the Antitrust Division. 


Direct Reference I.C.C. Matters. Orders requiring compliance 
with subpoenas issued by the Interstate Commerce Commission to 
compel testimony before the Commission (49 U.S.C. 12(3» will 
ordinarily be referred directly to the appropriate U.S. Attorneys 
since the necessity for such an order will frequently occur during 
or immediately prior to a hearing scheduled by the Commission 
and prompt action is necessary to avoid delaying the hearing. 


Proceedings to enforce obedience to rules, regulations, or orders 
issued by the Commission under Part II of the Interstate Com
merce Act (49 U.S.C. 322(b» will also be referred directly to the 
appropriate U.S. Attorneys. 


Department of Agriculture Matters 


Civil actions by the United States to enjoin violations of the 
Packers and Stockyards Act and the Perishable Agricultural Com
modities Act, respectively (7 U.S.C. 203,216 and 7 U.S.C. 499c (a), 
499h (d» will be referred for action by the Civil Division. The 
Department provides representation to review committees in suits 
brought by farmers against such committees to obtain review of 
their determination of farm marketing quotas' (7 U.S.C. 1365). 
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Representation is also provided the Secretary of Agriculture against 
suits to review rulings made by him on petitions of handlers 
aggrieved by marketing orders issued by the Secretary under the 
AgriculturallVIarketing Agreement Act of 1937 (7 U.S.C. 608c(15) 
(B) ). 


Suits to set aside or enjoin orders issued by the Secretary of 
Agriculture under the Packers and Stockyards Act and the Perish
able Agricultural Commodities Act, respectively, must be heard by 
a three-judge district court and the United States must be named 
as a defendant (7 U.S.C. 217 and 499j, k; 28 U.S.C. 2322, 2325). 
In such actions the United States is also represented by the Depart
ment. 


Direct Reference Department of Agriculture Matters. The 
Regional Attorneys of the Department of Agriculture will make 
requests for the institution of actions to enjoin violations of orders 
or regulations issued by the Secretary of Agriculture under the 
Agricultural lVIarketing Agreement Act of 1937 and the Agri
cultural Adjustment Act of 1938, respectively (7 U.S.C. 608a(7) 
and 7 U.S.C. 1376) directly to the appropriate U.S. Attorneys. 


Defense of Suits Against Federal Agencies and Officers 


Certain basic jurisdictional principles applicable to suits against 
Government officers are set forth at page 6 above. Other principles 
are: The plaintiff may not obtain judicial relief if he has not ex
hausted his adminstrative remedy. Allen v. Grand Central Aircraft 
Co., 347 U.S. 535; Airc'raft & Diesel CO,yp. v. Hirsch, 331 U.S. 
752. The plaintiff has no standing to sue unless he alleges an 
invasion of some legal right; a mere threat of economic loss as 
a result of Government action is not sufficient. Perkins v. Lukens 
Steel Co., 310 U.S. 113, 125; Tennessee Power Co. v. T. V.A., 306 
U.S. 118, 137; Massachusetts v. Mellon, 262 U.S. 447, cf. Flast v. 
Cohen, 392 U.S. 83; Hardin v. Kentucky Utilities, 390 U.S. 1; 
Barlow v. Collins, 397 U.S. 159. Neither the Declaratory Judgment 
Act (28 U.S.C. 2201) nor the Administrative Procedure Act (5 
U.S.C. 551, 701-706), in themselves confer jurisdiction upon the 
Federal district courts; and even though the plaintiff seeks relief 
under those statutes, his complaint is subject to dismissal unless 
it alleges a claim within the district court's jurisdiction under 28 
U.S.C. 1331-1360 or other jurisdictional statutes. Schilling v. 
Rogers, 363 U.S. 666, 670, 677; Skelly Oil Co. v. Phillips Petroleum 
Co., 339 U.S. 667, 671; Longshoremen's Union v. Boyd, 347 U.S. 
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222; Public Service Commission v. Wycoff Co., 344 U.S. 237; Black
mar v. Guerre, 342 U.S. 512, 515; Kansas City Power & Light Co. 
v. McKay, 225 F. 2d 924 (C.A.D.C.), cert. denied, 350 U.S. 884. Ove 
Gustavsson Contracting Co. v. Floete, 278 F. 2d 912 (C.A. 2), cert. 
den., 364 U.S. 894; but see Abbott Laboratories v. Ga,rdner, 387 
U.S. 136; and Gardner v. Toilet Goods Association, 387 U.S. 167. 
And see Rule 8 (a), F.R.C.P., as to the requirement of pleading the 
ground upon which the court's jurisdiction depends. 


The General Litigation Section is responsible for the defense of 
civil actions and State or local criminal proceedings against Fed
eral employees arising out of the performance of their official duties 
(in accordance with the Department policy set forth at page 5 
above) except such actions or proceedings as involve death, per
sonal injuries, or property damage, the defense of which is the 
responsibility of the Tort Claims Section. See page 67 below. 


In suits to review decisions by the Secretary of Health, Educa
tion, and Welfare on claims for social security benefits the district 
court is limited to a review of the administrative record. 42 U.S.C. 
405 (g). Since neither party canintroduce new evidence (Thomp
son v. Social Security Board, 154 F. 2d 204 (C.A.D.C.) ; Carqueville 
v. Flemming, 263 F. 2d 875 (C.A. 7) ; Eastman v. Gardner, 373 F. 
2d 481 (C.A. 6»; and the only issue before the court, i.e., 
whether the administrative record contains substantial evidence 
to support the agency's decision, is one of law, not fact (see Na
tional Broadcasting Co. v. United States, 319 U.S. 190, 227), the 
practice is to file a motion for summary judgment after the answer 
(to which a copy of the administrative record is attached) is filed. 
The plaintiff should be encouraged to file a cross-motion for sum
mary judgment. See Memo to U.S. Attorneys No. 278 (June 24, 
1960) and Supplement Nos. 1 (October 17, 1960) and 2 (June 28, 
1961) for a detailed discussion of the manner of handling social 
security cases. 


Participation in Suits Involving Government "Cost-Plus" 

Contractors 



Frequently the Department of Justice is called on to defend suits 
against so-called "cost-plus" contractors, particularly those contrac
tors whose contracts with the United States provide for reimburse
ment to the contractor for recoveries arising out of any suits in 
connection with the performance of the contract, as well as for re
imbursement of the fees and costs of such litigation. In view of this 
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factor of reimbursement, it is in the interest of the Government to 
furnish legal representation for the contractor upon the request of 
the interested Government agency (most frequently the Depart. 
ments of the Army, Navy, or Air Force, or the Atomic Energy 
Commission). Generally, the request to the U.S. Attorney for 
representation of the contractor will be made by the agency 
through the Civil Division, but if it is not so made, U.S. Attorneys 
should act on behalf of the contractor only when requested to do so 
by a local officer representing the contracting agency. The Civil 
Division should be advised immediately when such a request is 
made. 


Since these cases are relatively few in number and generally 
arise in but few judicial districts. detailed instructions for their 
handling will be issued as the occasion arises. For the most part, 
the instructions contained in this Manual will apply, but special 
outstanding instructions on the handling of representation agree
ments, compromise, and costs as they affect these suits will be 
sent to U.S. Attorneys on request. If for any reason the U.S. At
torney feels that representation of the contractor by his office 
is inappropriate in a particular case, the Civil Division should 
be informed promptly, so that if the ultimate decision is not to 
defend the suit, the contractor may have time to make suitable 
arrangements for representation by private counsel. 


Intervention in Actions Questioning the Constitutionality of an 
Act of Congress 


Upon authorization by the Solicitor General, the United States 
may intervene as a party in any action in a Federal court in which 
the court certifies to the Attorney General that the constitutional
ity of an act of CongJl'ess affecting the public interest is drawn in 
question (28 U.S.C. 2403). 


Filing of Briefs Amicus Curiae in Cases Affecting Interests 
of the United States 


Where an action in a State or Federal court to which neither 
the United States nor one of its oflicers or agencies is a party 
involves an issue affecting the interests of the United States, such 
as the interpretation or application of an act of Congress or a 
departmental regulation, the Department may file a brief amicu.~ 
curiae to inform the court of the Government's position on such 
issue. When knowledge of the pendency of such cases comes to 
the U.S. Attorney, he should promptly so inform this Department. 
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JUDGMENT AND COLLECTION UNIT 


This Unit is responsible for the collection of judgments arising 
in connection with cases under the Civil Division's jurisdiction. 
Pursuant to 28 CFR O.178(b) "Each U.S. Attorney shall designate 
an Assistant U.S. Attorney, and such other employees as may be 
necessary, or shall establish an appropriate unit within his office, 
to be responsible for activities related to the satisfaction, collec
tion, or recovery, as the case may be, of judgments, fines, penalties, 
and forfeitures (including bail-bond forfeitures)". 


The standards prescribed by the Civil Division for judgment 
enforcement and claims collection activities are set forth in some 
detail in this Title at pages 20-26 and need not be repeated here. It 
should be emphasized, however, that. in the absence of unusual 
circumstances, the U.S. Attorney should not await instructions 
from the Civil Division, in any class of cases, before making 
demand, perfecting the lien of the judgment and obtaining infor
mation as to the sources from which it may be collected. Unless 
the U.S. Attorney has reason to believe that either the agency 
in interest or this Division would desire otherwise, he should also 
institute action to execute the judgment through attachment or 
garnishment where, in his opinion, such action should be taken. 
Except in cases within his delegation of authority, however, he 
should never make final compromise agreements, and he should 
not discontinue collection activity on either a permanent or a 
temporary basis, without the approval of the Civil Division. 


Attention is called to the fact that, in some circumstances, the 
U.S. Attorney may reject a compromise offer belowe $5,000 (p. 35) 
and he may release a lien where the amount of the claim or the 
value of the property is less than that amount (p. 63). In cases 
of compromise proposals not coming within his delegated author
ity, tentative agreement subject to ratification may be made and, 
in unusual cases requiring immediate action, Civil Division approval 


.or disapproval can usually be obtained through a telephone call 
to the Attorney assigned to the case or the Chief of the Unit. 
Each telephonic understanding should, of course, be formalized 
by an exchange of memorandum. 


TORTS SECTION 


The Torts Section is responsible for supervising (1) the 
defense of tort suits against the United States pursuant to the 
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Federal Tort Claims Act and special acts of Congress, (2) the 
prosecution of tort claims in favor of the United States, (3) 
the defense of tort suits against Government cost-plus contractors, 
and (4) the defense of civil tort actions and State or local criminal 
proceedings against Federal employees arising out of the per
formance of their official duties and involving death, personal 
injuries or property damage. However, the defense of Federal 
employees against other types of civil tort actions and criminal 
proceedings, such as libel and slander (including claims of the 
kind described in 28 U.S.C. 2680 (h), except assault and battery), 
is the responsibility of the General Litigation Section. 


The following discussion sets forth the policies and procedures 
applicable to the cases within the jurisdiction of the Torts Sec
tion, with citations to frequently litigated issues and references 
to applicable sections of the Federal Tort Claims Practice Manual 
and Jayson's treatise, "Handling Federal Tort Claims," both of 
which should be available in your office. 


1966 Amendments to Federal Tort Claims Act 


On January 18, 1967, the 1966 amendments to the Federal 
Tort Claims Act became effective. As to tort claims accruing 
on and after that date, Public Law 85-506, 80 Stat. 306, effects 
substantial changes in the procedure to be followed for asserting 
claims, in the manner in which settlements and compromises are 
to be paid, and in the allowable or permissible attorney fees. 
Since the amendments encompassed by P.L. 89-506 have applica
tion only to claims accruing on and after January 18, 1967, we 
shall for a period which may extend for several years, in effect, 
be concerned with two statutes. 


In summary, the principal provisions of P.L. 89-506 are as 
follows: The heads of Federal agencies have authority to con
sider administratively all tort claims regardless of the amount 
claimed, and to ascertain, adjust, determine, or compromise any 
claim, with the proviso that any award, compromise, or settle
ment in excess of $25,000 may be effected only with the prior 
written approval f'f the Attorney General or his designee. An 
action under the Federal Tort Claims Act may not be instituted 
upon a claim accruing on or after January 18, 1967, unless the 
claimant shall have first presented the claim to the appropriate 
Federal agency and the claim shall have been finally denied by the 
agency in writing sent by certified or registered mail. The failure 
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of an agency to make final disposition of a claim within 6 months 
after it is filed may, at the option of the claimant at any time 
thereafter, be deemed a final denial of the claim. Claims which 
may be asserted under the Federal Rules by third party complaint, 
cross-claim or counterclaim are not required to be presented 
administratively. 


Settlements on claims accruing on or after January 18, 1967, 
in excess of $2,500 made by agency heads under 28 U.S.C. 2672, 
as amended, and all settlements by the Attorney General, or his 
designee, under 28 U.S.C. 2677, as amended, become payable out 
of general appropriations in the Treasury rather than from ap
propriations available to the agency whose action gave rise to the 
claims. Settlements and judgments in excess of $100,000 continue 
to require special appropriation by the Congress. Settlements ef~ 
fected in cases in litigation no longer require District Court ap
proval if the claim accrued on or after January 18, 1967. 


Attorney's fees become a matter of agreement between the 
attorney and client subject to a statutory limit of 20 per centum 
of awards, compromises and settlements effected administratively 
and 25 per centum of judgments under 28 U.S.C. 1346(b) and 
settlements effected after the commencement of litigation. 


The 2-year statute of limitation prescribed in 28 U.S.C. 2401(b), 
as amended, remains intact except that where there has been a 
final denial of a claim accruing on or after January 18, 1967, by 
an agency, an action under 28 U.S.C. 1346 (b) must be com
menced within 6 months after the date of mailing, by certified or 
registered mail, of the agency's notice of final denial. 


The requirement that a claim be asserted administratively 
(28 U.S.C. 2675, as amended) is jurisdictional and a properly 
framed complaint (Rule 8 (a), F.R.C.P.), should allege that an ad
ministrative claim was asserted and was either denied or that after 
a period of 6 months the agency concerned failed to make final dis
position of the claim. Where the facts disclose that an administra
tive claim has not been filed or finally acted upon, the U.S. At
torney should advise the plaintiff's counsel, in writing, of the 
jurisdictional defect in the action, request that the plaintiff take 
a voluntary nonsuit, and advise that unless this is done within 
10 days, the United States will be obliged to move to dismiss the 
action for failure to pursue and exhaust the administrative 
remedy. In those cases where a voluntary nonsuit would possibly 
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give rise to a question as to the application of the statute of limita
tions in 28 U.S.C. 2401 (b), the U.S. Attorneys are requested to 
consult with the Torts Section before taking any action. 


A similar procedure should be followed in cases instituted 
against Government drivers and Veterans' Administration medical 
personnel, acting within the scope of their Government employment, 
in which the exclusive remedy provisions of 28 U.S.C. 2679 and 
38 U.S.C. 4116 apply. Upon notification by the agency or the 
Civil Division of the commencement of an action against the 
driver or against Veterans' Administration medical personnel, 
as individuals, and where the U.S. Attorney is satisfied that the 
statutory provisions apply, the plaintiff's counsel should be advised, 
in writing, that the exclusive remedy of the plaintiff is against 
the United States under the Federal Tort Claims Act, and that 
the act requires as a prerequisite to suit that an administrative 
claim be filed with the Government agency concerned. If, within 
10 days, a voluntary nonsuit of the action is not taken, the 
U.S. Attorney should proceed to effect a removal of the action 
(if pending in a state court) to the Federal court and, upon 
removal, move to dismiss the action for failure to comply with 
the administrative requirement in 28 U.S.C. 2675 (a), as amended. 
Again, where there may be a possible question as to the applicability 
of 28 U.S.C. 2401 (b), it is requested that the Torts Section be 
consulted before any action is taken. 


The authority to compromise all claims arising out of one 
incident for an aggregate amount of $5,000 or less without prior 
approval of the Assistant Attorney General, Civil Division, remains 
in effect subject to existing qualifications. See Memorandum 
No. 374, Section 3E2; 28 CFR, Chapter I Appendix. Even though 
a claim may be settled within this delegated authority, it is re
quested that the agency concerned be consulted prior to settle
ment of claims accruing after January 18, 1967, since the agency 
will, presumably, have previously evaluated the claim and have 
either denied it or have been unable to effect a satisfactory settle
ment with the claimant. 


Court approval of settlements effected under 28 U.S.C. 2677 
will no longer be required with respect to claims accruing on 
or after January 18, 1967. Compromise of suits involving minors 
and other persons under legal disability should be approved by 
the local probate, orphan's, surrogate's or other court of com
petent jurisdiction where such approval is required by applicable 


June 1, 1970 


U. S
. A


TTORNEYS M
ANUAL 1


97
0







73 



TITLE 3: CIVIL DIVISION 



State law. The U.S. Attorney should continue to follow the form 
of compromise agreement as it appears in the Federal Tort Claims 
Practice Manual, pages 480-481, eliminating paragraph 7 there
from which states that the settlement agreement is made subject 
to the approval of the court. Settlements pursuant to 28 U.S.C. 
2677 become payable in the same manner as judgments in Tort 
Claims Act cases are presently payable. Three copies of the com
promise agreement, one certified, should, therefore, be forwarded 
to the Civil Division for transmission to the General Account
ing Office or the Treasury Department for further processing 
and payment. 


U.S. Attorneys are requested to consult with the Torts Section 
as problems occur and as questions arise under P.L. 89-506. 


Basic Issues Frequently Raised 


The Tort Claims Act adopts state substantive law. 28 U.S.C. 
1346 (b) and 2674. This includes questions of liability, damages, 
limitations as to recovery and the like. However, the Federal 
Rules govern as to procedural matters. In a conflicts of law situa
tion, the Tort Claims Act adopts the whole law of the State where 
the negligent act or omission allegedly occurred. 28 U.S.C. 2674; 
Richards v. United States, 369 U.S. l. 


Certain questions involving the interpretation of the Tort 
Claims Act are decided as a matter of Federal law, such as deter
mining who is an employee of the Government for the purposes 
of the Tort Claims Act, Pattno v. United States, 311 F. 2d 604 
(C.A. 10, 1962) ; Fisher v. United States, 356 F. 2d 706 (C.A. 6, 
1966), the interpretation of a Federal contract, United States v. 
Allegheny County, 322 U.S. 174, 183; United States v. Sta,rks, 
239 F. 2d 544, 547 (C.A. 7, 1957), and the date of accrual of a 
cause of action. Hungerford v. United States 307 F. 2d 99 (C.A. 
9, 1962). This is discussed further in the section on the handling 
of medical malpractice cases below. The United States cannot be 
made a party to, and cannot be bound by, litigation in a State court 
without its consent and a vouching in letter in State court litiga
tion is ineffective against the United States. United States v. City 
of Pittsburgh, 359 F. 2d 564 (C.A. 3, 1966). 


Evidence questions are governed by both Federal and State 
law, with the statute or rule, either Federal or State, favoring ad
missibility of the evidence, controlling (Rule 43 (a), F.R.C.P.). 
While status as a Federal employee is determined by Federal law, 
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scope of employment is determined by State law, even in such dis
tinctly Federal areas as the transfer of servicemen. Williams v. 
United States, 350 U.S. 857. No punitive damages are recoverable 
against the United States, but if under State law the only damages 
recoverable are punitive, compensatory damages will be awarded 
instead (28 U.S.C. 2674). 


The 2-year statute of limitations under the Federal Tort Claims 
Act is not extended by reason of infancy, Pittnwn v. United 
States, 341 F. 2d 739 (C.A. 9, 1965), incompetency, Jackson v. 
United States, 234 F. Supp. 586 (S.C., 1964), or any other dis
ability. However, if a party has an action for contribution or 
indemnity against the United States, the cause of action does 
not accrue at least until suit is filed against the indemnitee if not 
until entry of the judgment. Keleket X-ray Corp. v. United States, 
275 F. 2d 167 (C.A.D.C., 1960). 


Under the Tort Claims Act the United States is only liable 
for negligent or wrongful acts or omissions of an employee of the 
Government acting within the scope of his office or employment 
(28 U.S.C. 1346 (b» so that the United States is not liable on any 
absolute liability theory, United States v. Dalehite, 346 U.S. 15, 44
45, and the United States is ordinarily not liable for negligence 
of an independent contractor under the nondelegable duty theory. 
28 U.S.C. 2671, United States v. Dornwn, 268 F. Supp. 249 (D. 
Neb., 1967). Neither is the United States liable for negligence on 
the part of its safety inspectors in failing to discover or stop 
dangerous activities of an independent contractor. United States 
v. Page, 350 F. 2d 28 (C.A. 10, 1965) ; Roberson v. United States, 
382 F. 2d 714 (C.A. 9, 1967). 


A member of the military acting incident to his military service 
is limited to his administrative remedy and is precluded from 
suing the United States under the Federal Tort Claims Act. Feres 
v. United States, 340 U.S. 35. However, a member of the military 
can sue under the Federal Tort Claims Act if he is on leave or not 
acting incident to service. United States v. Brown, 348 U.S. 110. 
The incident to service test, although generally comparable to a 
scope of employment test in other cases, is clearly broader than 
the scope of employment test. A member of the military is pre
cluded from suing the United States for malpractice committed 
in a military hospital. An employee of the United States receiving 
compensation under the Federal Employees Compensation Act is 
precluded from suing the United States under the Federal Tort 
Claims Act, 5 U.S.C. 8116 (c) ; Johansen v. United States, 343 U.S. 
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427, and an employee of a nonappropriated fund agency is limited 
to a claim under the Longshoremen's and Harbor Workers' Com
pensation Act, United States v. For/ari, 268 F. 2d 29 (C.A. 9, 
1959). A prisoner is permitted to sue the United States under the 
Tort Claims Act, Muniz v. United States, 374 U.S. 150, but if the 
inj ury occurs in the prison industries, the compensation remedy 
provided is exclusive. Demko v. United States, 385 U.S. 149. 


National Guard employees, including caretakers and tech
nicians, have been held not to be employees of the United States 
and the United States is not liable for their torts. Maryland ex rel 
Levin v. United States, 381 U.S. 41. An exception involves National 
Guardsmen employed by the District of Columbia who are con
sidered Federal employees, O'Toole v. United States, 206 F. 2d 912 
(C.A. 3, 1953). However, effective January 1, 1969, a technician 
is a Federal employee (32 U.S.C.A. 709, P.L. 90-486) so that 
in cases arising on or after January 1, 1969, the United States 
will be liable for the torts of National Guard technicians only. 
Technicians are ordinarily full time employees responsible for 
training or maintaining of supplies and facilities of the Guard. 
If the National Guard unit has been activated into Federal service, 
the Guardsmen are also employees of the Federal Government. 


National Guardsmen are precluded from suing the United States 
under the Tort Claims Act under the Feres doctrine although their 
unit has not been federalized. Layne v. United States, 295 F. 2d 
433 (C.A. 7, 1961). There is also a National Guard Tort Claims 
Act which grants the military agencies authority to settle tort 
claims arising from the noncombatant activities of National Guard 
employees even though the unit has not been federalized. 32 U.S.C. 
715. Although there is a limitation of $5,000 on the recovery, any 
additional amount which the Secretary of the military department 
involved thinks justified can be reported to Congress for payment. 
See Jayson, Section 4.05. 


The vast majority of the States apply the collateral source rule 
whereby recovery is not affected by the fact that the claimant has 
received benefits as a result of the injury from a different source, 
e.g., hospitalization insurance. However, certain gratuitous benefits 
awarded by the Federal Government, such as veterans benefits and 
military benefits, are not from a collateral source and are ordinarily 
deductible from any tort claims recovery against the United States. 
For an annotation as to the applicability of the collateral source 
rule under the Federal Tort Claims Act, see 12 A.L.R. 3d 1245. 
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Cases In Which Exceptions to the Tort Claims 

Act Are Applicable 



Particular attention should be paid to any cases in which one of 
the exceptions to the Tort Claims Act contained in 28 U.S.C. 2680 
is, or may be, applicable because of the possible precedent value 
attaching to the case. The discretionary function exception (28 
U.S.C. 2680 (a» should never be raised without prior consultation 
with the Torts Section, and ordinarily the misrepresentation excep
tion (28 U.S.C. 2680 (h», when it involves negligent misrepresen~ 
tation, should only be raised after consultation with the Torts 
Section. The various exceptions to the Tort Claims Act are dis~ 
cussed in Chapter 2 of the Federal Tort Claims Practice Manual 
and Chapters 12 and 13 of Jayson's treatise. 


Representation of Government Drivers Pursuant to 

Public Law 87-258 



Under the provisions of the Government Drivers Act, 28 U.S.C. 
2679 (b) - (e), Congress has provided for the assumption by the 
United States of liability for torts committed by Government 
drivers in the scope of their Federal employment. If suit is filed 
in State court, upon a determination by the U.S. Attorney that the 
Government driver was acting within the scope of his employ~ 
ment, the case should be removed to Federal court under the 
provisions of 28 U.S.C. 2679(d), and the United States should be 
substituted as party defendant. Forms to be used in a Drivers 
Act case are set forth on pages 491-494 of the Federal Tort Claims 
Practice Manual, and a discussion of the procedure under the 
Drivers Act is contained in section 454 of the manual. It should 
be noted that under 28 U.S.C. 2679 (d) the removal is without 
bond and can be made at any time prior to trial, so that the 30-day 
limitation in 28 U.S.C. 1446 is inapplicable. If the case is com
menced in Federal court under diversity jurisdiction, it is only 
necessary to certify scope of employment and substitute the United 
States as party defendant under the Drivers Act. If the U.S. At
torney has any doubt about the question of scope of employment, 
consultation with the Torts Section is requested. 


The Department now takes the position that the Drivers Act 
will be invoked any time the driver is acting within the scope of 
his employment, regardless of whether or not the plaintiff has a 
remedy under the Federal Tort Claims Act. The principal factual 
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situations in which this issue has arisen include cases in which 
the statute of limitations has expired against the United States, 
but not against the employee due to a longer limitation period 
under State law, Hoch v. Carter, 242 F. Supp. 863 (S.D.N.Y., 
1965) ; Fancher v. Balcer, 399 S.W. 2d 280 (Ark., 1966), or where 
the plaintiff is barred from recovery against the United States 
because the plaintiff is a Federal employee for whom the Federal 
Employees Compensation Act is the exclusive remedy against the 
United States, or a member of the military barred from suing the 
United States under the Feres doctrine. Vantrese v. United States, 
400 F. 2d 853 (C.A. 6, 1968). 


If the Government driver has personal insurance which covers 
the United States as an additional insured in an amount adequate 
for the injury involved, and the insurance company prefers to as
sume the defense of the action in State court, we ordinarily have 
no objection. The main criterion in deciding whether to permit the 
insurance company to assume the defense in State court is whether 
or not the interests of the Government driver are fully protected 
under the circumstances. If your office has any doubt, consultation 
with the Torts Section is requested. 


Federal Medical Care Recovery Act 


The Federal Medical Care Recovery Act, 42 U.S.C. 2651-2653, 
was enacted in 1962 to enable the United States to recover the 
value of medical care and treatment rendered to persons authorized 
medical care at Government facilities and expense when they are 
inj ured under tortious circumstances. 


The constitutionality of the Act was upheld in United States 
v. Jones, 264 F. Supp.l1 (E.D. Va., 1967). The claim of the United 
States is in the nature of an independent cause of action, United 
States v. York, 398 F. 2d 582 (C.A. 6, 1968), and is therefore not 
subject to State procedural limitations which might bar an action 
by the injured party. United States v. Fort Benning Rifle and 
Pistol Club, 387 F. 2d 884 (C.A. 5, 1967). The negligence of a 
Government employee will not bar a claim for the care of another 
Government employee. Maddux v. Cox, 382 F. 2d 119 (C.A. 8, 
1967) . 


A release given by the injured party to the tortfeasor does not 
extinguish the Government's cause of action against the tortfeasor 
or his insurer. United States v. Greene, 266 F. SUJ>P. 976 (N.D. 
111., 1967). It is not necessary for the United States to intervene 
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in an action commenced by the injured party. United States v. 
York, supra. Because the Medical Care Recovery Act allovvs the 
United States to recover the value of medical care furnished, the 
United States qualifies as an additional insured as defined in the 
standard uninsured motorist clause. GEICO v. United States, 376 
F. 2d 835 (C.A. 4, 1967). 


One may not attack the reasonableness of the rates established 
by the Bureau of the Budget. Philli}JS v. Trame, 252 F. Supp. 948 
(E.D. Ill., 1966). However, one may challenge the necessity for 
the care and treatment rendered. Murphy v. Smith, 243 F. Supp. 
1006 (S.C., 1965). 


Further instructions and forms for the presentation of Federal 
Medical Care Recovery Act claims may be found in part IX of the 
Federal Tort Claims Practice Manual, sections 480-2, or by contact
ing the Torts Section. Once a claim is referred to the Department 
of Justice all control over the matter, including settlement author
ity, becomes vested in the Department. The U.S. Attorneys are 
authorized to compromise all claims not in excess of $5,000. 


Medical Malpractice Cases 


The Torts Section has a specialized medical Malpractice Unit, and 
close liaison should be maintained with the Section throughout all 
phases of medical malpractice litigation since these cases usually 
involve complex factual questions requiring the use of expert 
medical and other scientific witnesses. 


Several defenses which are available in other tort cases are 
either not available or are limited in their application in medical 
malpractice litigation. This is particularly true of the defense of 
statute of limitations. In malpractice actions, the courts have held 
that a claim does not necessarily accrue when the negligence 
occurs; instead, the limitations period provided in 28 U.S.C. 
2401 (b) may not commence until the plaintiff knew or should have 
known of the alleged malpractice. See Brown v. United States, 335 
F. 2d 578 (C.A. 9, 1965) ; Hungerford v. United States, 307 F. 
2d 99 (C.A. 9, 1962) ; Quinton v. United States, 304 F. 2d 234 
(C.A. 5, 1962). 


Because of the difficult questions involved in the application of 
the statute of limitations defense, as well as the discretionary 
function and negligent misrepresentation defenses, it is requested 
that these defenses not be asserted in medical malpractice cases 
without prior consultation with the Torts Section. 
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Preparation of the defense of a medical malpractice action will 
ordinarily require the close cooperation and assistance of one or 
more physicians. It is essential that such physicians be available, 
both to serve as consultants in preparing the case for trial and 
to serve as expert witnesses at trial. If practical, Government 
medical facilities in your area should be considered as sources for 
assistance and consultation in pretrial preparation. Consultation 
with such personnel at such facilities might also provide names of 
potential expert witnesses, either from the Government hospital 
or from the civilian community. The Torts Section also may be 
consulted for assistance in securing the services of a physician to 
serve as a consultant or expert witness. 


Aviation Litigation 


The Torts Section maintains an Aviation Litigation Unit special
izing in the defense of aviation cases arising primarily out of the 
activities of the Federal Aviation Administration, the Bureau of 
Environmental Science' Services Administration (the Weather 
Bureau), and the military services. Primary responsibility for the 
defense of this litigation, including preparation and trial, will 
generally be retained in the Torts Section if the litigation involves 
multiple parties and multiple jurisdictions, if questions of broad 
national import with particular precedential significance are in
volved, or if the litigation will raise questions concerning the 
propriety of air traffic control, the certification of aircraft, or the 
dissemination of weather and in-flight information to operators 
of commercial and private aircraft. Where primary responsibility 
for the defense of aviation cases is to be retained by the Torts 
Section, the U.S. Attorney will be specifically notified promptly 
upon receipt of factual information sufficient to provide a basis for 
determining the question of delegation. In all cases, close coopera
tion between the U.S. Attorney's office and the Aviation Litigation 
Unit is required. 


Delegation of Settlement Authority to the 
U.S. Attorneys 


The U.S. Attorneys are authorized to settle all suits brought 
against the United States under the Federal Tort Claims Act 
arising out of a single incident, where settlement can be effected 
for $5,000 or less, without prior approval of the Department of 
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Justice, unless such delegation has been withdrawn, and subject 
to the exceptions contained in Section 4 of Memorandum No. 374, 
dated June 3, 1964. See Section 403 of the Federal Tort Claims 
Practice Manual for details as to the proper procedure for the set
tlement of cases, and see pages 480-482 of the manual for forms 
to be used in settlement. 


In cases where the aggregate ad damnum arising from a single 
incident does not exceed a total of $5,000, the U.S. Attorney is 
authorized to take such action as he believes appropriate in the 
handling of the case, including settlement, without prior approval 
of the Civil Division unless previously instructed to the contrary. 
Department of Justice Memorandum No. 374, dated June 3, 1964. 
No detailed files are maintained by the Civil Division on cases 
where the aggregate ad damnum does not exceed $5,000; accord
ingly, copies of correspondence, pleadings, and settlement stipula
tions, etc., should be sent directly to the agency involved only, with
out copies to the Civil Division. An exception is that any settlement 
of a case under the 1966 amendments should be sent to the Torts 
Section for transmission to the General Accounting Office. If the 
action accrued prior to .January 18, 1967, you should assure that 
the stipulation and order includes a provision for attorney's fees, 
and that the attorney's fees do not exceed 20 percent of the re
covery. 


In tort cases compromised under his delegated authority, but 
where the aggregate ad damnum exceeds $5,000, the U.S. Attorney 
should forward to the Department of Justice with the stipulation 
of settlement and order of approval a concise memorandum signed 
by the U.S. Attorney personally stating (1) the amount of the 
settlement; (2) the considerations of fact and law justifying the 
compromise; and (3) the date of the U.S. Attorney's approval. See 
Section 403, Federal Tort Claims Practice Manual. 


Judgments adverse to the Government in cases where the ag
gregate ad damnum does not exceed $5,000 should be promptly 
reported by forwarding the documents and materials required 
under Title 6 of this Manual (including one certified and one con
formed copy of the judgment papers) directly to the Appellate 
Section of the Civil Division for appropriate review \vithout copies 
to the Torts Section. 


Settlement Offers Exceeding Your Delegated Authority 


\Vhen you receive an offer in settlement in an amount in excess 
of your delegated authority, assuming that time permits, the offer 
June 1, 1970 


U. S
. A


TTORNEYS M
ANUAL 1


97
0







81 


TITLE 3: CIVIL DIVISION 


should be forwarded in writing to the Torts Section along with 
a detailed memorandum setting forth the facts and applicable law 
and your recommendation as to settlement value. The offer will 
then be forwarded to the agency along with your memorandum 
with a request for the agency's views. For a full discussion of the 
settlement procedure, see Section 404 of the Federal Tort Claims 
Practice Manual. 


The detail required in the compromise memorandum will vary 
according to the complexity of the case, whether any issues of im
portance as a precedent are involved and the amount of money 
sought in the settlement. If time does not permit following a 
formal procedure, the information and settlement offer will neces
sarily have to be conveyed by telephone. However, the task of the 
Civil Division in evaluating any settlement offer and the ability 
to do so on short notice will depend on the completeness of the 
Department file at the time the offer is received. All documents 
relating to liability and damages should, therefore, be promptly 
forwarded to the Torts Section as the case progresses. 


Administrative Settlement of Tort Claims 

Against the Department of Justice 



The following procedure will apply in all cases which may give 
rise to claims for administrative settlement by the Department 
of Justice under the Federal Tort Claims Act (28 U.S.C. 2672). 
For detailed information as to the use of Standard Forms 91 
(motor vehicle or aircraft accidents), 92A (other accidents), and 
94 (witness statements), as well as to the handling of the claims 
in the Department at Washington, D.C., see Memo No. 259, dated 
April 10, 1959. 


Any officer or employee of the Department of Justice involved in 
an incident resulting in damages to or loss of property, or personal 
injury or death which may give rise to a claim for money dam
ages shall make an immediate detailed report of the facts to his 
superior, using the standard forms which are prescribed for that 
type of accident. The officer or employee should secure the names 
and addresses of witnesses and submit the same and any other 
pertinent data with his report. 


The case should be thoroughly investigated by the Division or 
Bureau concerned at the earliest possible time while the facts are 
fresh. Signed statements of all witnesses should be obtained, if 
possible. Photographs of the scene should be taken if helpful to 
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show the manner in which the accident occurred, or the damage 
resulting from it. 


In cases of serious personal injury, death or major property 
damage, the FBI should be notified as soon as possible after the 
accident and given an opportunity to undertake the required in
vestigation. The U.S. Attorney for the district may be called upon 
for advice as to the nature and scope of the investigation required 
in such cases. 


The record thus established shall be retained in the files of the 
Division or Bureau concerned for use if a formal claim is filed with
in the time limit permitted by the act. 


If a claim is filed under 28 U.S.C. 2672 and involves the Bureau 
of Prisons, the Federal Prison Industries, the Immigration and 
Naturalization Service, or the Bureal of Narcotics and Dangerous 
Drugs, the authorized official in each organization will have respon
sibility for the decision. If the responsible official determines that 
an amount in excess of $2,500 should be paid in compromise, the 
matter will be forwarded to the Civil Division for final determi
nation by the Assistant Attorney General. All claims involving the 
Federal Bureau of Investigation and all other offices and divisions 
should be forwarded to the Torts Section for consideration and final 
determination by the Assistant Attorney General, Civil Division. 


Interest 


The interest provisions applicable to judgments under the Fed
eral Tort Claims Act involve the interplay of two statutes, 28 
U.S.C. 2411 (b) and 31 U.S.C. 72<1 (a). The net effect of these statu
tory provisions is that interest is payable on tort claims judgments 
of less than $100,000 only in cases in which an appeal is taken 
by the United States, and then interest is payable at the rate of 
4 percent only from the date of filing of the transcript of the 
judgment with the General Accounting Office until the date of the 
mandate of affirmance by the Court of Appeals. United States v. 
Maryland for use of Me!!er', 349 F. 2d 693 (C.A.D.C. 1965). The 
plaintiff's counsel has the duty of assuring that a transcript of the 
judgment is filed with General Accounting Office. In addition, in
terest of 4 percent is payable on judgments in excess of $100,000 
for which special appropriations are required by Congress under 
present law. 


No interest or costs are to be included if the case is settled. 
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Use of FBI in Tort Investigations 


The FBI is responsible for investigating all claims or potential 
claims in excess of $1,000, except: (1) Suits brought against Gov
ernment employees in State 01' local courts unless they arise out of 
the operation of a motor vehicle and the provisions of P.L. 87
258 (28 U.S.C. 2679 (b), et seq.) are applicable, and (2) special 
investigations for congressional committees which are considering 
legislation for the relief of the plaintiff. Accordingly, its inves
tigative facilities should be utilized when necessary for the proper 
defense of suits filed against the Government under the Federal Tort 
Claims Act. In utilizing such investigative facilities every effort 
should be made to avoid duplication of effort and reinvestigation 
of phases of cases when the agency as a result of whose activities 
the claim has been filed, or the action has been brought, has placed 
in the U.S. Attorney's hands sufficient information to enable him 
to properly handle the claim or defend the action. Where only the 
question of liability is involved, only that aspect of the case should 
be investigated. Similarly, where only the question of damages, or 
any other issue, is of concern, any request made by the U.S. At
torney should be for investigative coverage of that phase of the 
case only. 


It should not be implied from the foregoing that a reinvestigation 
should never be requested. In a case of sufficient importance and 
where the information furnished the U.S. Attorney is inadequate 
to enable him to properly represent the interests of the Govern
ment, he should have a reinvestigation made. Requests for such 
action, however, should be made only after thorough consideration 
of the necessity therefor. 


Suits on Affirmative Tort Claims 


Suits sounding in tort must be brought by the Government with
in 3 years after the right of action first accrues except that actions 
for trespass to lands or for conversion of property of the United 
States may be brought within 6 years. 28 U.S.C. 2415, as added by 
P.L. 89-505, 80 Stat. 304. See 28 U.S.C. 2416, as added by P.L. 89
505, 80 Stat. 305, for periods of time excluded in computing the 
running of the statute of limitations. (The 3- and 6-year periods 
of limitations run from July 18,1966, if the right of action accrued 
prior to that date.) 
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Payment of Judgments and Compromises 


Judgments. To obtain payment of adverse judgments the U.S. 
Attorney should forward to the Torts Section two certified and one 
conformed copy of the judgment. It is preferable that the judg
ment specify with particularity the attorneys fees payable out of 
the judgment (see 28 U.S.C. 2678) as well as the name of the 
attorney entitled to the fee. Note-As to claims accruing prior to 
January 18, 19G7, attorneys fees are limited to 20 percent of the 
award. As to claims accruing after January 18, 1967, the permis
sible limit is 2;) percent. 


Compromises. Compromise settlements of suits in which the 
claim accrued prior to JanualY 18, 1967, require court approval 
and continue to be payable by the agency concerned. Two certified 
copies of the stipulation and court order of approval (see pp. 
480-482, Federal Tort Claims Pl'actice Manual) should be prompt
ly forwarded to the Section. Again it is preferable that the order 
specify the attorneys fees to be paid from the settlement and the 
name of the attorney entitled to the fee. 


Compromise settlements of claims accruing after January 18, 
1967, are payable in the same manner as judgments (see 28 U.S.C. 
2672, 2414). Settlement of these claims does not require the ap
proval of the court and need not be filed with the court. To obtain 
payment of such settlements, the U.S. Attorney should forward to 
the Section the original of the stipulaion for compromise and two 
conformed copies. The stipulation for compromise should follow 
the form set out a page 480-481 of the Practice Manual excluding 
paragraph 7 (at p. 481). Note-If for any reason the original of 
the stipulation cannot be forwarded and copies in lieu of the orig
inal are to be forwarded-the copies should bear a signed certifica
lion by the U.S. Attorney or an authorized assistant that the copy 
is a true and correct copy of the original. 
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INTRODUCTION 


The Tax Division desires the closest possible cooperation with 
the offices of the U.S. Attorneys to insure the tax litigation under 
its supervision is handled in an expeditious and professional man
ner. The information in this manual is designed to describe the 
kinds of litigation under the jurisdiction of the Tax Division and 
to explain in some detail the interrelationship of the U.S. Attor
neys' offices and the Division in particular kinds of cases. 


The Tax Division exercises an extensive degree of supervision 
of tax litigation. The reasons for this are readily apparent. Deci
sions in the lower and appellate courts protect the revenue and 
affect the outcome of other cases in litigation as well as those 
pending at the administrative level. The precedent value of many 
tax cases also influences taxpayers and their attorneys in the 
planning of transactions, the preparation of tax returns, and in de
ciding whether to contest proposed deficiency assessments asserted 
by the Commissioner. Thus, an important function in the handling 
of tax litigation is to correlate the problems and urge upon the 
courts the adoption of uniform principles which can be satisfac
torily applied to related cases and to administrative situations 
within the Treasury. There will be few instances in which a par
ticular tax case may not have a bearing on cases pending in other 
jurisdictions or upon the administration of the revenue laws. 
Embarrassing situations will arise in the courts if there is lack 
of harmony in the approach of those representing the Govern
ment. This can be avoided only through a centralized control of 
tax litigation, in the appellate courts as well as in the trial courts. 


The Tax Division in the course of its conduct of tax litigation 
becomes familiar with the great body of judicial precedents in all 
courts, including the Supreme Court, and with the administrative 
interpretations and the trend of administrative rulings. The files 
of the Internal Revenue Service, including all available data and 
information, and the Service's suggestions are furnished directly 
to the Tax Division. , 


From this it is readily seen that the Tax Division has unique 
resources with which to supervise the conduct of tax litigation. 
Though many specific questions which recur with some frequency 
are discussed in detail within this manual, this manual should be 
thought of as no more than a handy supplement to the advice 
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which the Tax Division stands ready to give to U.S. Attorneys' 
offices as particular cases arise. 


The Department of Justice is responsible for the conduct of all 
phases of Federal tax litigation, including the prosecution of tax 
claims in bankruptcy, probate, and insolvency proceedings as well 
as the defense of mortgage foreclosure suits involving tax liens 
and the initiation of collection suits against delinquent taxpayers. 
All tax cases, both civil and criminal, must be handled by attorneys 
who are either employed by the Department of Justice or are 
authorized by it to represent the United States. There is no author
ity for the employment by U.S. Attorneys of Internal Revenue 
Service attorneys to handle such cases. Where circumstances re
quire the use of Internal Revenue Service attorneys in any case, 
prior authority therefor must be secured from the Executive Office 
for U.S. Attorneys. Such requests should set out the name of the 
case and the special circumstances which make it impossible for 
the U.S. Attorney or his assistants to handle it. Requests for such 
authorization should be submitted in sufficient time to permit other 
arrangements to be made should the request be disapproved. 


In addition to this manual, U.S. Attorneys have been furnished 
copies of the Tax Division's Manual on "The Trial of Criminal 
Income Tax Cases" and a "United States Attorneys' Guide." Atten
tion is invited to these two publications which will be of assistance 
to U.S. Attorneys and their staffs in their relations with the Tax 
Division and the conduct of tax litigation. 


CRIMINAL TAX CASES 1 


Origin 


Criminal tax cases are investigated by agents of the Internal 
Revenue Service. They are processed by personnel of the Service's 
Enforcement Division through the appropriate office of the Region
al Counsel of the Service to the Tax Division.2 In each case Regional 
Counsel sends a so-called criminal reference letter stating the Serv
ice's recommendation and enclosing the reports and exhibits. 


Responsibility for Decision To Initiate 

Prosecution 



Proposed tax prosecutions, with the exceptions hereinafter noted, 
are reviewed and processed by the Criminal Section of the Tax 


1 The Tax Division's "Manual for Criminal Tax Trials" supplements the instructions in this 
Title and contains an extensive discussion of the statutes and decisions in this area of 
criminal law and of the procedures to be followed in handling criminal tax cases. 
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Division. The term "tax prosecutions" includes all offenses defined 
in the Internal Revenue Code and such offenses defined in Title 18, 
United State Code, as may be investigated by agents of Internal 
Revenue Service in connection with enforcement of the internal 
revenue laws.2 The final decision whether to initiate or decline 
prosecution is made by or on behalf of the Assistant Attorney 
General in charge of the Tax Division (28 C.F.R. 0.71). With the 
exceptions noted below, U.S. Attorneys should not present tax 
cases to a grand jury or otherwise initiate prosecution except on 
specific authorization of the Tax Division. This includes violations 
of 26 U.S.C. 7210. If circumstances arise which make it appear to 
U.S. Attorneys that immediate action should be taken, they should 
communicate with the Tax Division for authorization before 
initiating action. 


In this connection, no application shall be made for a warrant 
to search for evidence (18 U.S.C. 3103a), that a criminal tax 
offense has been committed without the specific advance approval 
of the Tax Division. 


The Department of Justice is responsible for the conduct of all 
phases of Federal tax litigation, including the prosecution of tax 
claims in bankruptcy, probate, and insolvency proceedings as well 
as the defense of mortgage foreclosure suits involving tax liens 
and the initiation of collection suits against delinquent taxpayers. 
All tax cases, both civil and criminal, must be handled by attor
neys who are either employed by the Department of Justice or 
are authorized by it to represent the United States. There is 
no authority for the employment by U.S. Attorneys of Internal 
Revenue Service attorneys to handle such cases. Where circum
stances require the use of Internal Revenue Service attorneys in 
any case, prior authority therefor must be secured from the Exec
utive Office for U.S. Attorneys. Such requests should set out the 
name of the case and the special. circumstances which make it 
impossible for the U.S. Attorney or his assistants to handle it. 
Requests for such authorization should be submitted in sufficient 


2 Investigations conducted by the Internal Revenue Service for certain offenses are under 
the jurisdiction of the Criminal Division, including the following: specific classes of excise 
tax violations, i.e., liquor tax cases, narcotics tax cases, National Firearms Act cases, Wagering 
Tax Act cases, and coin~operated amgbling and amusement machine tax cases (see Title 2 of 
this manual); malfeasance offenses by Internal Revenue Service personnel (26 U.S.C. 7214 
and Title 18, U.S.C.); forcible rescue of seized property (26 U.S.C. 7212 (b» and corrupt or 
forcible interference with an officer or employee acting under the Internal Revenue laws 
(26 U.S.C. 7212(a»; unauthorized disclosure of information (26 U.S.C. 7213); and counter
feiting, mutilation, removal, or re·use of stamps (26 U.S.C. 7208). Se" 28 CFR 0.70. 


Instructions will, of course, come from the Criminal Division as to the proper handling of 
these cases. 
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time to permit other arrangements to be made should the request 
be disapproved. 


In addition to this manual, U.S. Attorneys have been furnished 
copies of the Tax Division's "Manual for Criminal Tax Trials" 
and the "United States Attorneys' Guide." Attention is invited to 
these two publications which will be of assistance to U.S. Attorneys 
and their staffs in their relations with the Tax Division and the 
conduct of tax litigation. 


Certain limited categories of criminal tax cases under the juris
diction of the Tax Division are referred directly by the Internal 
Revenue Service to the apprcpriate U.S. Attorneys. Institution of 
such prosecutions do not require the prior approval of the Tax 
Division. However, any questions regarding their proper handling 
should be directed to the Tax Division. These are-


Excise Tax Offenses. These include all Internal Revenue Code 
and Title 18 offenses involving taxes imposed by Subtitles C, D and 
E-except Chapter 24-of the Internal Revenue Code. (See foot
note 2, supra.) 


Multiple filings, false and fictitious returns claiming refunds 
(18 U.S.C. 287).3 


Employee withholding exemption certificates (Sec. 7205, Inter
nal Revenue Code). 


"Trust Fund" cases (Sees. 7512 and 7215, Internal Revenue 
Code) . 


Social Security Tax Violations. 


Conferences 


Upon request made during the pendency of a case in the Tax 
Division, one conference will be granted to permit presentation 
of the taxpayer's contentions. If the exigencies of time or other 
circumstances prevent the granting of a conference in the Tax 
Division, the U.S. Attorney may be requested to confer with the 
taxpayer's representatives and to submit a report and any recom
me;}ded changes in the authorized prosecution to the Tax Division. 


Indictment or Information 


When prosecution is authorized by the Tax Division, the reports 
and exhibits in the case are transmitted to the appropriate U.S. 


• This authority for direct referral is intended to cover only cases of taxpayers who file. 
usually under fictitious names, two or more returns for a single tax year falsely claiming 
refunds. It does not cover the cases of tax return preparers who are in the business of 
making out returns for others and who falsify such return to claim refunds. 
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Attorney with instructions to initiate criminal proceedings. The 
transmittal letter designates the appropriate indictment or infor
mation form to be followed, with reference to the numbered forms 
included as Appendix A to the Tax Division's "Manual for Crimi
nal Tax Trials." In any unusual case in which the form of indict
ment or information should not be literally followed, either a pro
posed form will be prepared in the Tax Division or the Division's 
transmittal letter will suggest to the U.S. Attorney how the form 
should be varied to conform to the particular facts in the case. 


Venue of Tax Prosecutions 


Most criminal tax offenses arise under the Internal Revenue 
Code and involve the filing or nonfiling of returns with a particular 
District Director of Internal Revenue or with one of the seven 
regional Service Centers. In the usual case, therefore, the offense 
is committed in the judicial district in which the District Direc
tor's office or the Service Center is located. Consequently, the great 
majority of tax prosecutions will be instituted in the one judicial 
district in which the District Director's office or the Service Center 
is located. However, in an effort to cause the widest possible geo
graphical distribution of tax prosecutions and to anticipate 
motions for transfers under 18 U.S.C. 3237 (b), the Department 
has encouraged the development of investigative facts which would 
provide a basis for venue in the residence district of taxpayers 
who file in other judicial districts. 


Tranfers of criminal tax cases for the entry of a plea of guilty 
under Rule 20, Federal Rules of Criminal Procedure, are sometimes 
requested by defendants shopping for a lenient court. Because of 
this possibility and because of other considerations that may be 
known to the Department, a transfer may interfere with the 
administration of justice. Express authorization must, therefore, 
be secured from the Tax Division before the U.S. Attorneys may 
consent to such transfers. 


Filing of Commissioner's Complaints 


In the event the statute of limitations is about to expire, a com
plaint may be filed with the U.S. Commissioner as provided in 
Section 6531 of the Internal Revenue Code. This action has the 
effect of tolling the statute of limitations for 9 months. When a 
complaint is filed, the Department should be notified immediately. 
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Grand Jury Procedure 


Criminal tax cases should be presented to grand juries in the 
same manner as other criminal cases. 


The Department ordinarily is opposed to the presentation of 
defensive evidence or to the appearance of a prospective defendant 
before the grand jury, since it is normally the function of the 
grand jury to examine only the Government's evidence in order to 
determine whether there is reason to believe that an offense has 
been committed. However, in recognition of the broad powers of 
inquiry of the grand jury, tr.e U.S. Attorney should abide by the 
grand jury's decision in these matters, after first stating the 
Department's position. In the event a case is re-presented to a 
grand jury after an initial no-bill, the proceedings should be 
recorded by a court stenographer. A transcript can then be ordered 
if it is needed to make a determination as to whether or not to 
authorize a further presentation to a grand jury. 


Dismissal of Criminal Tax Cases 


Indictments returned or informations filed in criminal tax cases 
within the supervisory responsibilties of the Tax Division, includ
ing those cases which may be directly referred to the U.S. Attor
neys, shall not be dismissed without prior approval of the Tax 
Division, except when the defendant is dead, or when a super
seding indictment or information has been returned. 


Form U.S.A.-900 (App., Title 2, Form 1), may be used in re
questing Tax Division approval to dismiss an indictment or infor
mation in a criminal tax case. Recommendations to dismiss crimi
nal tax cases are the responsibility of the U.S. Attorney personally 
and must be signed by him. 


Status Reports 


Once a case is in the hands of the U.S. Attorney, it is imperative 
that he inform the Tax Division fully and promptly of all develop
ments. The following information is required for the records of 
the Department. 


(a) Date the indictment (or no-bill) is returned, or the infor
mation filed; 


(b) Date of arraignment and kind of plea; 
(c) Dates of trial; 


June 1, 1970 


U. S
. A


TTORNEYS M
ANUAL 1


97
0







7 


TITLE 4: TAX DIVISION 


(d) Verdict; 


(e) Date and terms of sentence. 


In cases of national interest and importance, significant devel
opments should be reported immediately by telephone or telegram. 


Effect of Payment of Tax 


Prior to final disposition of the criminal liability, no negotia
tions with the taxpayer for the separate settlement of his civil 
tax liability will be authorized. If a taxpayer voluntarily makes 
a payment on his civil tax deficiencies it must be made to the 
Director of Internal Revenue. Such payments made pending crim
inal action are placed in a suspense account, since normally no 
assessment is made prior to disposition of the criminal liability. 


The taxpayer's action in voluntarily paying the tax, including 
civil fraud penalties, should not be allowed to affect the handling 
of the criminal prosecution, since the civil and criminal liabilities 
are separate and distinct. In no event should disposition of the 
criminal case be unduly delayed because of controversies with 
respect to the related civil liability. 


Disposition of Case by Plea 


A large percentage of criminal tax cases will be concluded by 
entry of a plea of guilty and sentence. U.S. Attorneys are instructed 
not to consent to a plea of nolo contendere in tax cases except in 
the most unusual circumstances and then only after their recom
mendation for so doing has been reviewed and approved by the 
Assistant Attorney General in charge of the Tax Division or by 
the Office of the Attorney General. In the event a plea of nolo 
contendere is accepted by the court, the U.S. Attorney should be 
aware that the Supreme Court in Hudson v. United States, 272 
U.S. 451, has held such a plea sufficient to support imprisonment 
in a penitentiary, in addition to the imposition of a fine. 


If it conforms to the practice of a particular U.S. Attorney's 
office and is acceptable to the court, the Department will interpose 
no objection to the dismissal of the remaining counts of an indict
ment or information after entry of a plea of guilty or nolo con
tendere (see preceding paragraph) to the major count or counts. 
Such dismissals do not require prior Departmental approval. They 
should not be entered, however, until after sentence has been im
posed because a plea of guilty may somtimes be withdrawn before 
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sentence with a consequent loss of effective charges if they have 
been prematurely dismissed on the assumption that the plea would 
stand. In referring cases to the U.S. Attorneys, the Tax Division 
will generally designate the count or counts that will be treated 
as major for this purpose. These general rules should be followed 
in determining the major count or counts: 


1. Felony counts take priority over misdemeanor counts. 


2. Tax evasion counts (Sec. 7201, Internal Revenue Code) take 
priority over all other counts. 


3. The count charging the offense which carries the longest 
prison sentence will be considered the major count. 


4. As between counts under the same statute, the count involv
ing the greatest financial detriment to the United States will be 
considered the major count. 


5. When there is little difference in financial detriment between 
counts, the determining factor will be the relative flagrancy of the 
offense. 


6. When the determination of the major count or counts is 
complicated by considerations not covered by the above rules, the 
U.S. Attorneys are encouraged to consult the Tax Division. 


A defendant will sometimes indicate in advance of the bringing 
of criminal tax charges that he intends to enter a guilty plea to 
the major count. The Tax Division, nevertheless, insists that the 
full extent of the taxpayer's defalcation be spread on the court 
record by charging him with all of the authorized offenses even 
though, after plea and sentence, the residual counts will be 
dismissed. 


When the major count of a tax indictment charges a felony 
offense, U.S. Attorneys shall not agree to a plea to a supposed lesser 
included offense or to a substituted misdemeanor offense. The Tax 
Division will not water down felony charges merely to secure a 
plea and insists in all cases that the defendant either plead to the 
felony charge or go to trial. 


If the court allows time before imposition of sentence, the Tax 
Division will authorize the Internal Revenue Service to negotiate 
with the defendant concerning his over-all civil liability. However, 
care should be taken to assure that such procedure will not inter
fere with the reasonably prompt imposition of sentence. 


When a plea of guilty or nolo contendere is entered, the U.S. 
Attorney should present to the court or to the probation officer a 
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Recommendations as to Sentence 


full statement of facts including the amount of tax evaded in all 
years for which the defendant was indicted, the means utilized to 
perpetrate and conceal the fraud, the past criminal record of the 
taxpayer, and other information which the court may consider 
important in imposing sentence. 


No recommendation as to sentence is made by the Government 
unless the sentencing court specifically so requests. It is considered 
preferable to have the matter of sentence handled entirely by the 
court. It should be made clear to the court that failure to make 
a recommendation should not be construed as a recommendation 
for leniency. When recommendations are required by the court, 
it is the policy of the Department to request imposition of a jail 
sentence in addition to a fine. In the view of the Department, the 
payment of the civil tax liability, plus a fine and suspended sen
tence or probation, does not ordinarily constitute a satisfactory 
disposition of a criminal tax case. 


Consistent with the above, the U.S. Attorneys may follow the 
same policy as to the making of sentence recommendations as they 
follow in other criminal cases. 


Appeals in Criminal Tax Cases 


See Title 6, Appeals. 


Return of Reports and Exhibits 


Upon the completion of a criminal tax prosecution by plea or 
verdict, the U.S. Attorney should return all reports, exhibits, and 
other material furnished by the Internal Revenue Service for use 
in the trial to the particular Service Regional Counsel by whom the 
case was originally referred to the Department, unless directed 
to dispose of them otherwise. 


CIVIL TAX CASES OTHER THAN REFUND SIDTS 


General Litigation Section 
Organization 


The General Litigation Section of the Tax Division is assigned 
the responsibility of handling and supervising all civil tax litiga
tion in Federal and State courts, except cases involving the refund 
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of taxes paid. The Section operates under the overall supervision 
of a chief who also performs staff functions on behalf of the Assist
ant Attorney Geeneral in charge of the Tax Division. He is assisted 
by a Supervisory Trial Attorney who bears immediate responsi
bility for coordinating litigating positions and supervising various 
task forces on litigating problems. The Seeton is composed of two 
units having jurisdiction over various geographical areas: 


(a) Northeastern and Midwestern Unit (supervised by an as
sistant chief and two reviewers) : 


Connecticut 
Delaware 
District of Columbia 
Illinois 
Indiana 
Iowa 
Kentucky 
Maine 
Maryland 


Massachusetts 
Michigan 
Minnesota 
Missouri 
Nebraska 
New Hampshire 
New Jersey 
New York 


North Dakota 
Ohio 
Pennsylvania 
Rhode Island 
South Dakota 
Vermont 
West Virginia 
Wisconsin 


(b) Southern and Western Unit (supervised by an assistant 
chief and two reviewers) : 


Alabama 
Alaska 
Arizona 
Arkansas 
California 
Colorado 
Florida 
Georgia 
Guam 
Hawaii 


Idaho 
Kansas 
Louisiana 
Mississippi 
Montana 
Nevada 
New Mexico 
North Carolina 
Oklahoma 


Oregon 
Puerto Rico 
South Carolina 
Tennessee 
Texas 
Utah 
Virginia 
Washington 
Wyoming 


The State and local operations involve Government immunity 
from State and local taxes and related matters and are handled 
by the Southern and Western Unit. 


A Supervisory Trial Attorney handles special cases which are 
extremely complex and involved and which require extensive dis
covery and travel. 


Litigating Responsibility 


All types of suits described herein are the responsibility of the 
Department of Justice and are under the supervision of the Gen-
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eral Litigation Section of the Tax Division. All court appearances 
must be made by representatives of the Department of Justice
either members of the U.S. Attorneys' staff or Tax Division at
torneys. 


An early decision will be made by the General Litigation Sec
tion as to whether the primary responsibility for the trial of the 
case will rest with the U.S. Attorney's office or the Tax Division. 
Preferably, this decision will be made after the responsive plead
ings are in and the case is at issue. Even where the primary trial 
responsibility is placed on the U.S. Attorney's office, general re
sponsibility for the case remains in the Tax Division, and the U.S. 
Attorney should keep the Division fully advised of the status and 
progress of the case and the legal arguments he intends to make. 


The Federal Tax Lien Act of 1966 (P.L. 89-719) became law 
on November 2, 1966, and its provisions apply to all litigation 
pending on that date. This Act extensively revised the law on tax 
liens and priorities and the changes effected thereby are reflected 
in the comments which follow. In addition, a commentary on vari
ous provisions of the Act is contained in Tax Division Memoran
dum No. 495, November 7,1966, reprinted as part of the Appendix 
to the "United States Attorneys' Guide." 


Tax Collection Suits 


Origin and Authorimtion for Institution of Suit 


Usually, the first step toward collection is the assessment of the 
tax; this may be based either upon the return filed by the taxpayer, 
Tax Court decision, or a determination by the Internal Revenue 
Service that an additional tax is due and owing. As soon as p~ac
ticable after assessment, and within 60 days, the District Director 
is required to give notice (I.R.S. Form 17) to the taxpayer and 
make demand for payment pursuant to section 6303 (a) of the 
1954 Internal Revenue Code. Upon the neglect or refusal of the 
taxpayer to pay a tax after demand a lien automatically arises 
on all the taxpayer's property (Sec. 6321 of the 1954 Internal 
Revenue Code). Although proof of demand is a prerequisite to 
the existence of the lien, the lien relates back to the time of assess
ment and the lien continues until the liability is satisfied or becomes 
unenforceable by reason of lapse of time, Section 6322, 1954 Code. 
See also United States v. Pioneer American Ins. Co., 374 U.S. 84, 
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88; United States V. Vermont, 377 U.S. 351, 352; Macatee, Inc. v. 
United States, 214 F. 2d 797 (C.A. 5th). If the United States se
cures a judgment against a taxpayer arising out of an assessed tax 
liability, the tax lien is not merged in the judgment but is inde
pendently enforceable until the judgment has been satisfied or 
becomes unenforceable by reason of lapse of time. Section 6322, 
1954 Code, as amended by Section 113 of the Federal Tax Lien 
Act of 1966, supra. • 


The basic statute of limitations on collection of a tax by levy 
or by a proceeding in court is 6 years from the date of the assess
ment (Section 6502 (a), 1954 Code). Insofar as collection by levy 
is concerned, this statutory period is neither extended nor cur
tailed by reason of a judgment against the taxpayers (Section 
6502 (a), as amended). However, the time may have been extended 
by agreements in writing (Sec. 6502 (a» or suspended by opera
tion of law (Sec. 6503). An extension customarily takes one of 
two forms: A waiver, whereby the statute is extended for a speci
fied period of time (see Stearns Co. v. United States, 291 U.S. 54 
(1934) ; United States v. Price, 361 U.S. 304 (1960» ; or, an agree
ment embodied in an offer in compromise whereby the statute is 
suspended for the period during which the offer is pending, plus 
1 year (Lesser v. United States, 368 F. 2d 306 (C.A. 2d, 1966) ; 
United States v. Tyr.rell, 329 F. 2d 341 (C.A. 7th, 1964) ; Myrick 
v. United States, 296 F. 2d 312 (C.A. 5th, 1961) ; United States v. 
Wilson, 304 F. 2d 530 (1962». The running of the statute is sus
pended by operation of law for the period during which the Secre
tary or his delegate is prohibited from assessing or collecting the 
tax (i.e., pending final determination of a Tax Court proceeding) ; 
for the period the taxpayer's assets are in the custody or control 
of any Federal or State court; for the period the taxpayer is out
side the United States; for the period of a wrongful seizure of 
property of a third party. The filing of a collection suit will toll 
the running of the statute of limitations. United States V. Ha.rris, 
223 F. Supp. 309 (S.D. Fla.), aff'd per curiam, 337 F. 2d 856 (C.A. 
5th) ; In re Feinberg (N.Y. Ct. App, decided 12/29/66) (67-1 
U.S.T.C., par. 9185) . 


In rare instances, suits against the taxpayers may be authorized 
even though the taxes have not been assessed. Suits of this char
acter may be instituted within 3 years after the filing of the return. 
Section 6501 (a), Internal Revenue Code of 1954, pro.vides the stat
ute of limitations in such cases. The right of the United States to 
maintain suits without assessment has been judicially recognized, 
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Savings Bank v. United States, 19 Wall 227; King v. United States, 
99 U.S. 229. In actions of this character where no assessment has 
been made and where the United States does not have a lien, it is 
necessary for the United States to assume the burden of proof 
without the benefit of the presumption of correctness which nor
mally attaches to assessments. Welch v. Helvering, 290 U.S. 111; 
Paschal v. Blieden, 127 F. 2d 398 (C.A. 8th) ; United States v. 
Rindskopf, 105 U.S. 418; Fiori v. Rothensies, 99 F. 2d 922 (C.A. 
3d) . 


Actions to collect taxes on behalf of the Government originate 
by a request and authorization from a delegate of the Secretary 
of the Treasury, and are brought at the direction of the Attorney 
General, pursuant to Section 7401, Internal Revenue Code of 1954. 
The authority of the Secretary of the Treasury to authorize and 
request such suits has been delegated to the Chief Counsel of the 
Internal Revenue Service; and he requests the commencement of 
a collection action, whether it be to reduce the assessment to judg
ment or to foreclose the tax lien on specific property, by a letter 
addressed to the Assistant Attorney General in charge of the Tax 
Division. These requests are routed to the Chief of the General 
Litigation Section who assigns them to individual attorneys for 
handling. An attorney in the General Litigation Section drafts 
the complaint and then forwards the pleading, with a detailed letter 
setting out a brief statement of the facts and citing the pertinent 
authorities, to the U.S. Attorney. The U.S. Attorney should prompt
ly forward advice as to the date the complaint was filed and, if any 
changes in form are made, a copy of the amended pleading. 


Occasionally, emergencies will arise where it may not be pos
sible to obtain the authorization of the Attorney General and the 
Chief Counsel in advance of institution of the suit because of 
statute of limitation requirements or other need to assert the tax 
claims promptly. In these instances, the U.S. Attorney will either 
be authorized by telephone to file the suit and the sanction of the 
Chief Counsel will be obtained subsequently, or complaints will 
be telephoned to the U.S. Attorney's office and sanctioned later. 
Occasionally, the Internal Revenue Service's local office may con
tact the U.S. Attorney's office directly with a request to insitute 
suit due to time limitations, but complaints should not be filed on 
an emergency basis without prior approval of the Chief of the 
General Litigation Section. Generally, the U.S. Attorney will tele
phone the General Litigation Section in these emergency situa
tions. 
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The General Types of Collection Suits Are Summarized as Follows: 


1. Suits to reduce assessments to judgment 


Generally, court proceedings are resorted to for the collection of 
taxes against delinquent taxpayers when it appears that judicial 
process will be more effective than summary administrative action. 
Frequently, it is deemed advisable to reduce the tax assessment 
to judgment so as to preserve the Government's right of collection 
beyond the 6-year period for collection. Usually, there is no known 
property of the taxpayer involved; otherwise, a lien foreclosure 
normally would be preferable. 


2. Tax lien foreclosure suits 


(a) Pleading.-Methods available to the United States to en
force a lien on specific property are by an administrative levy and 
by judicial proceedings. Levy is an administrative procedure en
tailing the seizure and sale of the taxpayer's property under Sec
tion 6331, Internal Revenue Code of 1954. Judicial proceedings to 
enforce a tax lien against real and personal property are governed 
by Section 7403, Internal Revenue Code of 1954. The complaint is 
brought in the name of the United States and it should set forth 
the legal description of all real estate and the best available de
scription of personal property against which the tax lien is sought 
to be foreclosed. The complaint should include a careful reference 
to all taxes which the lien secures, showing the dates of assessment 
and the dates of notices and demand. Proof of these facts will 
make available the presumption of the correctness of the assess
ment. United States V. Rindskopf, 105 U.S. 418. It is necessary 
to allege demand because, although the lien arises at the date of 
assessment, demand is an essential element to the creation of a 
lien, Section 6321, Internal Revenue Code of 1954. Where notice of 
tax lien has been filed, the date and the place of filing are also 
alleged because the lien created by Section 6321, Internal Revenue 
Code of 1954, is not valid as against any purchaser, holder of a 
security interest, mechanic's lienor, or judgment lien creditor 
until notice of the lien has been filed. Section 6323 (a), as amended. 
United States V. Pioneer American Ins. Co., 374 U.S. 84, 88; United 
States V. New Britain, 347 U.S. 81, 88; United States V. Security 
Tr. & Sav. Bk., 340 U.S. 47, 53. The question of whether a claimant 
to the taxpayer's property falls within one of these protected 
classes is a Federal question and the chal'l8.cterization of a partic
ular claimant by State law as one of the protected persons is not 
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binding on the United States. United States V. Gilbert Associates, 
345 U.S. 361; United States v. R. F. Ball Construction Co., 355 
U.S. 587; United States v. Pioneer American Ins. Co., 374 U.S. 
84,85. 


In an action to foreclose, Section 7403 (b), Internal Revenue Code 
of 1954, requires that the Government make parties to the suit 
all persons having liens or claiming any interest in the property 
sought to be subjected to payment of the tax. The court may order 
the sale of the property and make final determination of the merits 
of all claims or liens upon the property involved. Where the Gov
ernment holds a first lien, it is now authorized to bid at the sale 
of the property. The amount it may bid is limited to the amount 
of its lien, plus selling expenses. (Sec. 7403(c), as added by Sec. 
107 (b) of the Federal Tax Lien Act.) This authority is similar to 
that contained in 31 U.S.C. 195 and 28 U.S.C. 2410 (c), discussed 
below. 


(b) Constructive service of process.-In an action in a district 
court to enforce any lien upon or claim of real or personal property 
or to remove lany incumbrance or lien thereon where any defend
ant cannot be served within the State or does not voluntarily 
appear, an order may be obtained from the court for constructive 
service under 28 U.S.C. 1655. See also the section, IV-E, infra, 
on service of process outside of the territorial jurisdiction of the 
district court (long-arm statute). 


(c) Lis pendens.-If the property sought to be subjected to the 
tax lien in a foreclosure suit is real property and the law of the 
State in which the property is located requires a notice of the 
action or lis pendens to be filed to give constructive notice of the 
action, and the law of the State authorizes filing of such a notice 
for actions in a Federal district court, then State law must be 
complied with in order to give constructive notice of the action 
as it relates to the real property, 28 U.S.C. 1964. 


(d) Appointment of recei~'ers in lien foreclosure actions.-In 
certain situations, the court may appoint a receiver at the instance 
of the United States to facilitate the collection of taxes and, upon 
certification by the Commissioner pursuant to Section 7403 (d) , 
Internal Revenue Code of 1954, that it is in the public interest that 
a receiver be appointed, the receiver may be clothed with all of 
the powers of a receiver in equity. Section 7402 (a) provides that 
the court has specific powers to issue orders, process, ,and judg
ments including the appointment of receivers. The appointment of 
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a receiver should be sought only upon authorization of the Attor
ney General. 


It is the position of the Department that, under Section 7403, the 
United States is entitled to the appointment of a receiver upon a 
showing that the taxes cannot be readily collected through admin
istrative processes without establishing the usual equities such 
as a showing of waste, insolvency or fraud. United States v. Lias, 
103 F. Supp. 341 (N.D. W. Va.), aff'd 196 F. 2d 90 (C.A. 4th) ; 
United States v. Kensington Shipyard & Drydock Corp., 169 F. 
2d 9 (C.A. 3rd); United States V. Pettyjohn, 84 F. Supp. 423 
(W.D. Mo.) ; United States V. Peelle Co., 224 F. 2d 667 (C.A. 2d). 
When invoking Section 7403 (d), however, every effort should be 
made to establish waste, insolvency, fraud, or other grounds for 
equitable relief as well ,as the difficulty of using customary admin
istrative and judicial processes in the liquidation of the Govern
ment's claim. 


Where the Commissioner of Internal Revenue furnishes a cer
tificate as provided for in Section 7403 (d), this certificate is pre
sented to the court in support of the application for the appoint
ment of a receiver, who would then be given all the powers of a 
receiver in equity. In such cases, the receiver will proceed under 
the order of the court to marshal and liquidate the assets of the 
taxpayer. The court will determine the merits of all claims and 
priorities of liens as well as the rights to property in question. 


Receivers appointed to aid in enforcing the lien of the United 
States will be confronted with problems, both legal and factual, 
and, it may be expected, they will request the U.S. Attorney for 
assistance in these matters. The Tax Division is prepared to fur
nish advice and assistance to the U.S. Attorney, the receiver, or 
the court, touching upon the administration of the receivership. 
All important matters in this kind of a proceeding should be sub
mitted to the Division for consideration before orders are entered 
by the court. This includes the question of fees for the receivers 
and their attorneys. 


If the taxpayer's property is located, in part, outside of the dis
trict in which the proceeding is commenced ,and the receiver ap
pointed, the latter has the capacity to take possession of all prop
erty or to sue in any district where the property is located (28 
U.S.C. 754). These powers of the receiver, however, are divested 
unless within ten days after his appointment he files copies of the 
complaint and order of appointment in the district court for each 
district in which property is located over which he should exercise 
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control or in which he should sue. Title 28, U.S.C., Sections 957 
and 958 touch upon eligibility of certain persons to be appointed 
receivers, while 28 U.S.C. 959 and 960 relate to the responsibilities 
of receivers in the conduct of their office. 


(e) Bidding in property at foreclosure sale.-Title 31, U.S.C., 
Section 195 sets forth the procedure for purchase by the United 
States at an execution sale of lands and tenements of a debtor. 


Where a judgment has been rendered in favor of the United 
States and property of the debtor is ordered sold by the court to 
satisfy such judgment, the U.S. Attorney should report the facts 
concerning the proposed sale to the Department. It is the practice 
in cases of this character, where it appears likely that the property 
may be sold for less than its fair value and where the liens of the 
United States are prior to all other liens, for the Department to 
suggest that the Treasury Department appoint the U.S. Attorney 
or one of his assistants as agent for the Treasury Department 
under Section 195, to bid on the property on behalf of the United 
States. Upon receipt of the proper appointment, instructions will 
be given the U.S. Attorney concerning the amounts that should 
be bid for the property and other steps that he should take to pro
tect the Government's interests. The deed to property so purchased 
for the United States will be taken in the name of the United 
States. The U.S. Attorney should have the deed recorded promptly 
and take any other action required under State law to protect the 
Government's title. Any expense necessary should be reported to 
the Department on Form 25-B. 


As to the right of the United States to redeem property sold at 
a mortgage foreclosure proceeding, see 28 U.S.C. 2410, and Section 
7425, 1954 Code, discussed below under V-A-2 and B. 


3. Penalty Suits for Refusal to Surrender Property Subject to Levy 


Section 6332, Internal Revenue Code of 1954, is intended prima
rily to facilitate the collection of taxes by levy where property of the 
taxpayer is in the possession of a person other than the taxpayer. 
Under the provisions of Section 6331, the Secretary or his delegate 
may seize through levy property or property rights of a delinquent 
taxpayer on which there is a Federal tax lien (with certain excep
tions provided by Sec. 6334) for the purpose of satisfying his 
outstanding tax liability. The term "levy" includes the power of 
distraint and seizure by any means. However, the levy extends 
only to property possessed or obligations existing at the time 
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thereof and reaches only property subject to levy in the possession 
of the person levied upon at the time the levy was made. 


Section 6332 (c) (1) provides that any person who fails to honor 
a levy shall become individually liable to the United States in his 
own person or estate in a sum equal to the value of the property 
or rights not surrendered to the Director but not to exceed the 
amount of the taxes, including penalties and interest, for which 
the levy was made, together with costs and interests from the date 
of levy. Any amount (other than costs) recovered is to be credited 
against the tax liability for the collection of which the levy was 
made. (Secs. 6332 (c) (1) and 6342 (a) .) In addition to this personal 
liability, a penalty equal to 50 percent of the amount recoverable 
is imposed upon any person who fails or refuses without reason
able cause to honor a levy; no part of this penalty may be credited 
against the tax liability. (Sec. 6332 (c) (2).) 


The defendant in such actions is not permitted to raise defenses 
ordinarily available in actions directly instituted against the tax
payer for collection of the tax, such as constitutionality, amount 
or v,alidity of the assessment, or the statute of limitations. United 
States V. Marine Midland Trust Co. of New York, 46 F. Supp. 38 
(S.D. N.Y.) ; United States v. Bank of Shelby, 68 F. 2d 538 (C.A. 
5th) ; United States V. First Capitol National Bank, 89 F. 2d 116 
(C.A. 8th) ; United States V. Penn Mut. Life Ins. Co., 130 F. 2d 
495 (C.A. 3d). The only two defenses available to the defendent 
in such suits are that he is not in the possession of property of 
the taxpayer which is subject to levy or that the property is sub
ject to a prior judicial attachment or execution. United States v. 
Manufacturers Trust Co., 198 F. 2d 366, 369 (C.A. 2d). 


Requests for a suit under the provisions of Section 6332, Internal 
Revenue Code of 1954, as amended, also originate with a request by 
the Chief Counsel of the Internal Revenue Service. The district 
courts have jurisdiction of this type of action under Section 
7402(a), Internal Revenue Code of 1954, and under 28 U.S.C. 
1340 and 1345. 


4. Suits to establish transferee liab-ility and to set aside fraudulent 
transfers 


Under Section 7402 (a) the district courts have jurisdiction over 
suits by the United States to set aside transfers of property made by 
a taxpayer which are fraudulent or which are made without ade
quate consideration at a time when the transferor is' insolveni or 
rendered insolvent thereby. The United States is entitled as an 
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ordinary creditor to institute a suit under the Fraudulent Convey
ance Acts of the various states to set aside such conveyances. 
United States v. Chamberlain, 219 U.S. 250. 


A transferee assessment may be made, pursuant to Section 6901, 
against the transferee of the t,axpayer's property and suit may be 
brought upon such an assessment in the same manner as suits 
brought upon other assessments. Suit also may be brought against 
the transferee without assessment. Leighton v. United States, 289 
U.S. 506. The assessment of transferee liability is merely an addi
tional remedy for the Government's use in enforcing transferee 
liability at law or in equity. Phillips v. Commissioner, 283 U.S. 589. 


A transferee may be liable at law, as where he assumes all of 
a taxpayer's debts in return for v,aluable consideration. Kamen 
Soap Products Co. v. Commissioner, 230 F. 2d 565 (C.A. 2d). 
Liability in equity exists when the transfer of assets is without 
adequate consideration and leaves the taxpayer unable to meet 
his liabilities. Phillips v. Commissioner, 283 U.S. 589. The exist
ence of transferee liability, even where an assessment has been 
made against the transferee; is a question of State law and the 
assessment of such liability is merely a procedural device. Com
missioner v. Stern, 357 U.S. 39. Thus, the remedies available to 
the Government, as a creditor, to obtain a judgment against a 
transferee of the taxpayer or to set aside a fraudulent conveyance 
will vary slightly from State to State. Where the conveyance is set 
asi9-e as fraudulent, the liens are foreclosed against the property 
transferred. In a suit to establish transferee liability, a personal 
judgment is sought against the transferee. The amount of such 
a judgment is limited to the value of the assets he receives from 
the transferor-taxpayer. Phillips V. Commissione.r, 283 U.S. 589. 


5. Suits to enforce liability of fiduciaries 


Section 3466, R.S. (31 U.S.C. 191) provides that whenever any 
persQn indebted to the United States is insolvent, or whenever the 
estate of any deceased person in the hands of administrators or 
executors is insufficient to pay all the debts due from the decedent, 
the debts due the United States shall be first satisfied; and the 
priority established extends as well to cases in which a debtor 
without sufficient assets to pay all his debts makes a voluntary 
assignment of his property, or in which the estate and effects of 
an absconding, concealed or absent debtor are attached by process 
of law, or in which an act of bankruptcy is committed. United 
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States v. Oklahoma, 261 U.S. 253; Bramwell V. United States Fi
delity Co., 269 U.S. 483. Debts for taxes are included within the 
meaning of debts due the United States. Price, Receiver V. United 
States, 269 U.S. 492. 


Section 3467, R.S. (31 U.S.C. 192) provides that every executor, 
administrator, assignee, or other person who pays, in whole or 
in part, any debt due by the estate or person for whom or which 
he acts before satisfying and paying debts (including taxes) due 
to the United States from such person or estate, becomes person
ally liable, to the extent of such payments, for the debts due to 
the United States or so much thereof as may remain due and un
paid. See United States v. Kaplan, 74 F. 2d 664 (C.A. 2d) ; United 
States v. Weisburn, 48 F. Supp. 393 (E.D. Pa.). Even a court
appointed receiver or distributing agent is liable under the statute. 
King v. United States, 379 U.S. 329; United States v. Crocker, 
313 F. 2d 946 (C.A. 9th). But compare Stephens v. United States, 
208 F. 2d 105 (C.A. 5th). 


The remedy is by suit in the United States District Court to en
force the personal lia,bility of the fiduciary. Requests for action 
of this nature originate with the Chief Counsel and the procedures 
are the same as those followed in collection cases. This remedy 
is alternative and not exclusive of the administrative remedy for 
enforcing the liability of fiduciaries and transferees under Section 
6901, Internal Revenue Code of 1954. See Leighton v. United States, 
289 U.S. 506; Commissioner v. Stern, 357 U.S. 39, 42. 


6. Suits to establish taxes and lien rights with respect to property 
in custodia legis 


On some occasions, it has been deemed advisable to institute suits 
in the district courts to establish tax liabilities and lien rights 
where the assets of the debtor are in custodia legis. It is held that 
where there are assets in the custody of the court as in probates 
and certain types of insolvency proceedings, a suit may be insti 
tuted in the Federal court for a determination and establishment 
of the Government's rights, although the district court has no 
jurisdiction to enter judgments or orders interfering with the 
custody of the assets in the probate or other State court. See 
M01'ris v. Jones, 329 U.S. 545; Markham v. Allen, 326 U.S. 490; 
Propper v. Clark, 337 U.S. 472; Waterman v. Canal-Louisiana 
Bank Co., 215 U.S. 33. When such suits are authorized or sanc
tioned by the Chief Counsel and are directed by the Attorney 
General, the U.S. Attorneys will be given special instructions con-
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cerning the type of order which may be entered by the district 
court when judgment is secured. 


7. Suits on bonds to stay collection of taxes 


Where extensions of the time for payment of taxes have been 
granted by the Internal Revenue Service upon the taxpayer's giv
ing bond with surety covering the taxes, and default occurs with 
respect to such extended payments, suits may be instituted in 
the district courts by the United States and sometimes by the 
District Director to enforce the conditions of the bonds. 


In suits for breach of conditions of such bonds, it is generally 
held that the defendants cannot question the amount or validity 
of the tax. Gray Motor Co. v. United States, 16 F. 2d 367 (C.A. 
5th) ; Bowers V. American Surety Co., 30 F. 2d 244 (C.A. 2d), 
certiorari denied, 279 U.S. 865. 


When the bond runs to a certain District Director, and the suit 
is brought in his name, the action does not abate upon his death 
but may be brought in the name of the succeeding District Direc
tor. Fix v. Phila. Barge Co., 290 U.S. 530. Suits on bonds running 
to a District Director should be brought in the name of the incum
bent District Director regardless of the name set forth as obligee 
in the bond. McCaughn v. Union Paving Co., 63 F. 2d 258 (C.A. 
3d). Requests for such suits are quite rare. 


8. Suits for erroneous refund 


Internal Revenue taxes which have been erroneously refunded 
may be recovered in suits brought by the United States under Sec
tion 7405 (a), Internal Revenue Code of 1954. There is a 2-year 
statute of limitations (5 years in case of fraud) which runs from 
the date the refund was actually made to the taxpayer (Sec. 
6531 (b». United States v. Wurts, 303 U.S. 414. Requests for suits 
under Section 7405 originate with the Chief Counsel in the same 
manner as collection suits and the pleadings are prepared by the 
General Litigation Section. 


9. Forcible opening of safety deposit boxes 


Under the power granted to the court by Section 7402(a), the 
Chief Counsel of the Internal Revenue Service occasionally re
quests the Department to file a petition requesting an order to 
open a safety deposit box in aid of locating assets with which to 
satisfy tax liabilities. These requests are handled in the same 
manner as other requests to institute suit by the Chief Counsel. 
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10. 	Suits for tortious conversion of property sublect to Federal 
tax lien 


The United States, as a creditor of a taxpayer, is not limited 
to statutory remedies for enforcement of its liens against the tax
payer's property, but may take advantage of common law and 
equitable remedies available to creditors for the enforcement of its 
liens. United States v. !Iaa,T, 27.F. 2d 250 (C.A. 5th), certiorari 
denied 278 U.S. 634; United States v. Canfield, 29 F. Supp. 734 
(S.D. CaL). Thus, occasionally the Department is requested by the 
Chief Counsel to institute a civil action for damages for the tor
tious conversion of property subject to a Federal tax lien. See 
United States v. Webster-Robinson Machinery & Supply Co. (W.D. 
Wash., Feb. 19, 1965) (65-1 U.S.T.C., par. 9255) ; United States 
V. Allen, 207 F. Supp. 545 (E.D. Wash.) ; see also United States V. 


Carson, 372 F. 2d 429 (C.A. 6th)-a nontax case. The measure of 
damages is the fair market value at the time of the conversion. 


11. 	Writ of ne exeat republica 
Writs of ne exeat republica are expressly authorized by Section 


7402 (a) of the Internal Revenue Code of 1954. General authority 
for the Federal courts to issue such writs is found in 28 U.S.C. 
1651. A writ of ne exeat is one which issues from a court of equity 
to restrain a person from going beyond the confines of the country, 
or more especially from going beyond the limits of the jurisdiction 
of the court, until he has satisfied the plaintiff's claim or has given 
bond for the satisfaction of the decree of the court. This remedy 
is used infrequently and should not be sought without prior ap
proval of the Tax Division. See United States V. Robbins, 235 F. 
Supp. 353 (E.D. Ark.). 


12. 	 Petitions to perpetuate testimony 
Quite frequently petitions are filed pursuant to the provisions of 


Rule 27 of the Federal Rules of Civil Procedures for the purpose 
of taking a deposition to perpetuate testimony for use in connec
tion with anticipated tax litigation. Such petitions are handled by 
General Litigation Section attorneys. Advice is requested of the 
Chief Counsel's office as to whether such petitions should be op
posed. If not, that office prepares and submits background infor
mation on the case for the use of this office. When completed, the 
deposition is made a part of the files of the Department and the 
Chief Counsel's office is so notified and advised that it will be made 
available upon request. 
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13. Intervention by the United States in court actions 


Section 7424, as amended by Section 108 of the Federal Tax 
Lien Act of 1966, specifically grants the United States the right 
to intervene in any civil action to assert a Federal tax lien on 
property which is the subject of such action. Where the United 
States intervenes in a State court action, it has the same right 
of removal as is given it in cases where it is named a party to an 
action under 28 U.S.C. 2410 (a), and removal is taken pursuant 
to the provisions of 28 U.S.C. 1444. Where the Government's appli
cation to intervene is denied, the adjudication in such action has 
no effect upon the tax lien, and the lien may be enforced against 
the property by levy or foreclosure. 


Intervention may be commenced only with the authorization of 
the Chief Counsel and at the direction of the Attorney General. 
Whether or not such action should be removed to a Federal district 
court is normally made on an ad hoc basis. 


Procedures relating to intervention in State courts are governed 
by State law and, of course, the law of the particular State must 
be examined in each instance. If the United States, in the role of 
a suitor, files its action in the State court, it would subject itself 
to the procedures and rules of decision of the form in which it 
seeks relief. United States v. The Thekla, 266 U.S. 328, 341; Guar
anty Trust Co. v. United States, 304 U.S. 126, 144. However, the 
United States is not bound by laches or by State statutes of limita
tions. United States v. Summerlin, 310 U.S. 414. 


Where the United States files a claim or intervenes in a State 
court proceeding, counterclaims or setoffs against the United 
States are governed by the same jurisdictional requirements as 
original actions, and jurisdiction of such claims against the United 
States does not exist unless there is a specific Congressional au
thority for it. United States v. United States Fidelity & Guaranty 
Co., 309 U.S. 506; Nassau Smelting & Refining Works V. United 
States, 266 U.S. 101; United States v. Shaw, 309 U.S. 495. This 
proposition is applicable to suits in Federal district courts also 
(Rule 13(d) F.R.C.P.). However, setoff might be maintained 
against the United States under some circumstances. See United 
States v. Shaw, supra. 


Generally, appropriate pleadings will be prepared by a section 
attorney and forwarded to the U.S. Attorney together with a letter 
of instruction. 
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Procedures in Collection Suits 


Proof of Assessment 


In the usual tax collection case, it is necessary to prove the 
assessment of the tax, (1) because the tax lien arises upon assess· 
ment of the tax (Section 6321, Internal Revenue Code of 1954), 
and (2) because, when proved, it establishes a prima facie case of 
liability casting the burden on the taxpayer of showing that he 
does not owe the tax. United States v. Rindskopf, 105 U.S. 418; 
Wickwire v. Reinecke, 275 U.S. 101; United States v. O'Connor, 
291 F. 2d 520 (C.A. 2d) ; United States v. Lease, 346 F. 2d 696 
(C.A. 2d) ; Lesser v. United States, 368 F. 2d 306 (C.A. 2d) ; 
Paschal v. Blieden, 127 F. 2d 398 (C.A. 8th) ; United States v. 
Strebler, 313 F. 2d 402 (C.A. 8th) ; United States v. Molitor, 337 
F. 2d 917 (C.A. 9th). 


In the bulk of the cases, the existence of the assessment is either 
stipulated or the proof offered is not contested. However, in a few 
rare cases it has been necessary to offer strict proof of the assess· 
ment. 


Prior to the Internal Revenue Code of 1954, the assessment was 
accomplished when the Commisioner of Internal Revenue signed a 
certificate (Form 23-C) to which was attached an assessment list 
(Form 23-E). The list specifically named each taxpayer and iden
tified the amount and nature of the liability. Proof of this type.of 
assessment can be made by offering certified and authenticated 
copies of the assessment certificate and an extract of the list show
ing the taxpayer's name and liabilities. 


In the early 1950's the assessment procedure was changed. The 
assessment was made as before by an Internal Revenue official 
signing an assessment certificate (Form 23-C). However, this as· 
sessment usually covers the total number of assessments made for 
a period of time and there is no simple underlying document which 
identifies the taxpayer, such as the assessment list used under the 
former procedure. For this reason, it is sometimes necessary to 
offer in evidence a series of documents which can ultimately 
be explained by an Internal Revenue employee knowledgeable with 
such procedure. The problem of proof in such a case is the identi· 
fication of the taxpayer included in the general summary of the 
liabilities reflected on the assessment certificate. The key to the 
relationship is an account number which originates either by 
being stamped on the tax return or the revenue agent's report on 
which the assessment is based. The procedure varies somewhat 
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from one District Director's office to another, and varies slightly 
with the type of assessment involved, but usually the account 
number can be traced to an assessment list (revised Form 23-E) 
or similar document on which the amount of the assessment is set 
forth. The total of the assessments listed on the assessment list can 
be traced to an Accounting Abstract and Journal, also referred 
to as an Accounting Summary Journal (Form 1974) or an Assess
ments Journal-Current Returns (Form 2278), the total of which 
can be traced to the assessment certificate (Form 23-C). In addi
tion, a unit ledger account card is maintained for each assessment 
made against each taxpayer. On it, the assessment is set forth and 
all subsequent payments, credits, and abatements are recorded. 
This document gives the history of the assessment and the current 
outstanding balance. 


The unit ledger account card, containing the history of a par
ticular assessment, will sometimes reflect a zero balance due be
cause the account has been written off as uncollectible. However, 
this is an accounting entry and it does not mean that the balance 
due on the assessment at the time it was written off is not due 
and owing. This can be explained by testimony. Also the taxpayer 
is notified of an assessment and demand for payment is made on 
a Form 17. Both copies of this form are sent to the taxpayer. There
fore, notice and demand is proved by testimony that such forms 
are prepared and sent in the ordinary course of business and that 
the date it is sent is recorded on the unit ledger account card. 
Copies of the foregoing forms, with the exception of Form 17, may 
be obtained from the Internal Revenue Service under seal so as to 
be admissible in evidence under Rule 44, F.R.C.P. A certificate of 
assessments and payments (Form 899) giving a history of all 
assessments involved in a suit also may be obtained from the 
Revenue Service. It is helpful in explaining the assessments, but 
it is not an original record of the Revenue Service. 


It may be noted that the change-over by the Internal Revenue 
Service to the Automatic Data Processing (ADP) system of oper
ation will soon reach a stage where a printout of a computer tran
script of a tax account can be obtained for the more current tax 
years. Since such a transcript will constitute an original record 
of an assessment, it will necessitate a change in the above-described 
procedure for proving an assessment for current tax years. As 
soon as such procedure is fully developed, an explanation will be 
made available. 


The fact that a notice of Federal tax lien has been filed is proved 
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by obtaining a copy of the notice certified by and under the seal of 
the local official with whom the notice was filed, thus making it 
admissible under Rule 44, F.R.C.P. 


Every effort should be made to stipulate to the facts that the 
assessments involved in the suit were made, that notiee was given 
and demand for payment was made, and that notice of lien was 
filed, leaving only the questions of the correctness of the assess
ments and the priorities of the various claims for trial. 


Venue of Civil Suits To Collect Taxes 


A civil action seeking only a personal judgment for internal 
revenue taxes may be brought in the district where the liability 
for such taxes accrues, in the district of the taxpayer's residence, 
or in the district where the return was filed (28 U.S.C. 1396). 
Where the United States seeks to foreclose its tax liens against 
property, suit is instituted in the judicial district in which the 
real property or tangible personal property is located; if the prop
erty is an intangible, such as a debt or an account receivable, then 
the suit is instituted in the district where the taxpayer's debtor is 
located. Persons claiming an interest in or lien upon such property 
who reside outside of the State in which the property is located 
may be served pursuant to 28 U.S.C. 1655. The taxpayer also may 
be served pursuant to that statute when he resides outside of the 
State in which the property is located. 


Occasionally, after suit has been instituted in a district court, it 
becomes necessary to have the suit transferred to another district, 
e.g., if, unknown to the Government, the taxpayer has moved prior 
to service of process and the institution of suit in the district in 
which he now resides is barred by the statute of limitations. Title 
28, United States Code, Section 1404(a) provides that, for the 
convenience of parties and witnesses, in the interests of justice, a 
district court upon motion or consent of the parties, may transfer 
a civil action to any other district court or division where it might 
have been brought. Such a transfer may be made even in the 
absence of jurisdiction over the person of the taxpayer. United 
States v. Berkowitz, 328 F. 2d 358 (C.A. 3d), certiorari denied, 
379 U.S. 821; Goldwar, Inc. v. Heiman, 369 U.S. 463. 


Right To Contest Merits of Tax in Collection Suits 


The Government has conceded that a taxpayer may contest the 
merits of a tax assessment in a suit to foreclose tax liens under 
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Section 7403, Internal Revenue Code of 1954. United States v. 
O'Connor, 291 F. 2d 520 (C.A. 2d). In addition, we have not ob
jected to a taxpayer contesting the tax assessment in a Government 
"uit to reduce an assessment to judgment or in any action in which 
the Government seeks a judgment against the taxpayer. However, 
third parties may not contest the merits of the assessment. Gra
ham v. United States, 243 F. 2d 919 (C.A. 9th). As to the burden 
of proof, see Proof of Assessment, supra. 


Right to Jury Trial in Tax Collection Suits 


When a tax collection suit is equitable in nature, such as an 
action under Section 7403, Internal Revenue Code of 1954, to fore
close Federal tax liens against the taxpayer's property or property 
transferred by the taxpayer to others, there is no right to a jury 
trial. Damsky v. Zavatt, 289 F. 2d 46 (C.A. 2d). However, when 
the suit is not equitable in nature, such as a suit to reduce an 
assessment to judgment or a suit to impose a penalty under Section 
6332 (b), Internal Revenue Code of 1954, for failure to honor a 
levy, there is a right to a jury trial. (See Rule 38, F.R.C.P.) For 
cases where an advisory jury may be called in the court's discre
tion, see Rule 39 (b) (c), F.R.C.P. 


Service 0/ Process Outside of Territorial Jurisdiction 
of District Court 


As noted above, Section III-B-2 (b), in actions to foreclose 
Federal tax liens against real or personal property located in the 
judicial district, any defendant, the taxpayer, or competing claim
ants to the property who cannot be served in the State or who do 
not voluntarily appear may be constructively served pursuant to 
28 U.S.C. 1655. 


In addition, many States have enacted so-called "long arm 
statutes" providing for service outside of the State on persons who 
have had certain types of contracts within the State. By virtue of 
Rules 4(a), 4(f), and 4(i), F.R.C.P., these State statutes can be 
invoked to obtain personal service outside of the State in which 
the district court is located and even outside of the United 
States See United States v. Montreal Trust Co.,35 F.R.D. 216 
(S.D.N.Y.) ; also 358 F. 2d 209 (C.A. 2d) rev'g and rem'g 235 
F. Supp. 345 (S.D.N.Y.), certiorari denied 384 U.S. 919. And see 
United States v. First Nat. City Bank, 379 U.S. 378; Magna/lux 
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Corp. v. Foerster, 223 F. Supp. 552 (N.D. Ill.) ; Securities & Ex
change Cmnm. v. B.riggs, 234 F. Supp. 618 (N.D. Ohio) ; Uniform 
Interstate and International Procedure Act, Vol. 9B, Uniform 
Laws Annotated (1966 ed.), pp. 305-337. 


In any case in which it is determined that service should be 
attempted outside of the United States, the matter should be re
ferred to the Tax Division and the U.S. Attorney should not seek 
to obtain such service without prior reference to the Tax Division. 


Collection of Judgments in Favor of the United States 


When judgments are rendered in favor of the United States for 
the collection of taxes, the Department looks to the U.S. Attorney 
to supply the initiative in order to collect them if possible. In most 
instances, the collection procedures which the U.S. Attorney's office 
follows do not involve any individual court proceedings. In such 
cases, responsibility for supervision of collection activities will 
generally be transferred to the Litigation Control Unit of the Tax 
Division. Procedures which should be followed in routine cases are 
set forth infm (Post-Litigation Actions: Collection Matters). In 
some cases, however, it may be determined that it is more appro
priate to have the General Litigation Section attorney supervise 
the collection activity. In either event, the U.S. Attorney's office 
will be advised of the transfer of supervision responsibility within 
the Tax Division. 


If the U.S. Attorney discovers that extraordinary remedies are 
needed for the collection of a judgment, he should so advise the 
Tax Division. If further court proceedings are necessary, prior 
authorization of the Division should be obtained. 


In the event it is deemed advisable to take steps to protect the 
interests of the Government, the U.S. Attorneys are reminded that 
prior to entry of judgment, Rule 64, F.R.C.P. makes all remedies 
providing for the seizure of a defendant's property for the purpose 
of securing satisfaction of judgment available under the circum
stances and in the manner provided by the law of the State in 
which the district court is held, except that any Federal statutes 
providing otherwise shall govern such proceedings to the extent 
that they apply. For Federal statutes involving attachments, see 
advisory notes to Rule 64, F.R.C.P. These remedies are open to the 
United States as plaintiff, to the same extent as any other litigant 
plaintiff. Cf., Stanley v. Schwalby, 162 U.S. 255. 
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Enforcement of Internal Revenue Summons 


1. Authority to issue summons in dete.rmining tax liability 


Section 6201, Internal Revenue Code of 1954, provides the gen
eral authority to make inquiries, determinations, and assessments 
of all taxes. Additional assessment authority is found in other por
tions of the Internal Revenue Code, such as Sections 6851, 6861, 
and 6871, Internal Revenue Code of 1954. The assessment and col
lection of taxes in the field are facilitated by the delegation of the 
Secretary of the Treasury's authority to various officers and em
ployees of the Internal Revenue Service. Authority of the District 
Director to issue summonses for the purpose of determining tax 
liability, and specific authority for the Commissioner and the Dis
trict Director to examine persons, books, and records are found in 
Section 7602, Internal Revenue Code of 1954. 


2. Jurisdiction of district courts to enforce summons 


Sections 7402 (b) and 7604(a), Internal Revenue Code of 1954, 
give jurisdiction to the district courts to enforce summonses issued 
under Section 7602. Section 7402 (a), Internal Revenue Code of 
1954, gives the district courts broad powers generally in issuing 
orders and process for the enforcement of internal revenue laws. In 
initiating summons enforcement proceedings of a summary nature 
(petition and show cause order), U.S. Attorneys and admonished 
to insure that the provisions of 28 U.S.C. 1691, requiring that all 
writs and process be under the seal of the court and signed by the 
clerk, are complied with. Failure to do so may void the entire 
proceeding. 


3. Procedure to enforce compliance with summons 


It is frequently necessary to invoke the sanctions designed to 
enforce compliance with the summonses authorized by the Internal 
Revenue Code by application to a court for an order to compel 
compliance. The authority of the Secretary or his delegate to ex
amine books, papers, records, and accounts bearing upon matters 
required to be included in returns, to require the attendance and 
testimony of taxpayers and persons having knowledge of the tax
payer's affairs, and to have compulsory process of the courts to 
enforce the authority granted by the Internal Revenue Code has 
been upheld by the Supreme Court. Reisman v. Caplin, 375 U.S. 
440; McCrone v. United States, 307 U.S. 61. 
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Even if the summons requires the production of books and rec
ords for years normally barred by the statute of limitations, the 
summons may be enforced and the Government need not make a 
showing of probable cause to suspect fraud which would lift the 
bar of the statute of limitations. United States v. Powell, 379 U.S. 
48. 


All requests for the enforcement of administrative summonses 
issued by the Intelligence Division of the District Director's office, 
Internal Revenue Service, will be referred to the Tax Division 
through the Regional Counsel offices, and the Chief Counsel's office 
in Washington, D.C. Authorization to initiate applications for 
enforcement of summonses arising out of the Intelligence Division 
will be forwarded to the U.S. Attorney by the Tax Division and 
the Division should be kept advised of the progress of the pro
ceedings to final disposition. 


All requests for enforcement of administrative summonses is
sued by the Audit Division or the Collection Division of the 
District Director's office, Internal Revenue Service (except those 
involving or relating to matters under the jurisdiction of the 
Organized Crime Section of the Criminal Division), will be re
ferred directly to the U.S. Attorneys through the Regional Counsel 
offices. With respect to such summonses, it will not be necessary to 
obtain authorization from the Tax Division prior to instituting 
court proceedings except in those instances where individual tax
payers or others have refused to produce records and have invoked 
the privilege against self-incrimination under the Fifth Amend
ment with respect to these records. Nonetheless, the Tax Division 
should be notified when such enforcement proceedings are com
menced and copies of any pleadings filed should be furnished. 


All requests for enforcement of Audit Division or Collection 
Division summonses relating to matters under the jurisdiction of 
the Organized Crime Section of the Criminal Division will be 
referred to the U.S. Attorneys through the Tax Division in the 
same manner as Intelligence Division summonses. 


The Tax Division should be kept advised of the progress of 
enforcement proceedings to final disposition, but it is not necessary 
to furnish copies of letters sent to persons summoned in an effort 
to obtain compliance prior to an enforcement proceeding. 


In Reisman v. Caplin, 375 U.S. 440, the Supreme Court noted 
(p. 448) that the enforcement procedure under Section 7604 (b) , 
Internal Revenue Code of 1954, whereby application is made for an 
attachment against the person who has failed to comply with a 
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summons "was intended only to cover persons who were sum
moned and wholly made default or contumaciously refused to 
comply." The Court also indicated disapproval of the use of the 
attachment procedure where there was a refusal based upon a 
claim of privilege. See also United States v. Powell, 379 U.S. 46. 
For this reason, enforcement applications should take the form of 
orders to show cause why the summons should not be complied 
with, and the attachment procedure should not be utilized without 
prior approval of the Tax Division. 


Prosecution under Section 7210, Internal Revenue Code of 1954, 
for 	failure to obey a summons issued by the Internal Revenue 
Service should not be initiated without first securing specific 
authorization of the Tax Division. These cases should be processed 
by the Service and referred to the Tax Division as any other 
proposed tax prosecution. 


4. 	 Actions or motions to quash or enjoin Internal Revenue 
summonses 


In Reisman v. Caplin, 375 U.S. 440, the Supreme Court held that 
no action may be brought to quash a revenue summons, or to 
enjoin the Revenue Service from seeking to enforce such a sum
mons by appropriate court action. Any objections to the validity 
of the summons can be raised if the Government does institute 
enforcement action. Anyone who fears he may be injured, if the 
witnesses summoned comply voluntarily, may seek to have the 
witness restrained from complying until ordered to do so by a 
Federal court as a result of an enforcement action. 


Whenever an action to quash or enjoin the enforcement of an 
Internal Revenue summons is filed, the U.S. Attorney should notify 
the Tax Division immediately and furnish copies of the pleadings. 
If such a suit is brought in a Federal court and the United States 
or an Internal Revenue official is named, the U.S. Attorney should 
move immediately to dismiss on the authority of Reisman v. Cap
lin, supra. If such a suit is brought in a State court and the United 
States or an Internal Revenue official is named, the U.S. Attorneys 
should remove the action to the Federal court immediately and 
then move to dismiss on the authority of Reisman v. Caplin, supra. 
If such a suit is filed in any court and neither the United States 
nor any Internal Revenue official is named, the U.S. Attorney 
should not become involved in any manner in the action. 


Whenever an action is filed, either to enjoin the Internal Reve
nue Service or a summoned witness, or to quash a summons, the 
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Internal Revenue official who issued the summons should be ad
vised immediately so that a determination can be made whether 
judicially to enforce the summons. If the Internal Revenue Serv
ice decides to seek enforcement, its recommendations should be 
processed promptly through regular channels so as to insure an 
early determination on the enforcement of the summons. 


Suits Against the United States Involving Tax Liens 


Actions Unde1' 28 U.S.C., Section 2410 


1. Nature of the suit 


Under 28 U.S.C. 2410, as enacted and previously amended, the 
United States has consented to be named a party defendant in any 
suit instituted in a Federal or State court having jurisdiction of 
the subject matter for the purpose of quieting title to or fore
closing a mortgage or other lien upon real or personal property on 
which the United States has or claims a mortgage or other lien. As 
amended by Section 201 of the Federal Tax Lien Act of 1966, the 
Government's consent to be sued under Section 2410 has been 
broadened to include partition actions, condemnation actions, in
terpleader actions and actions in the nature of interpleader. By 
this statute, the United States has waived its sovereign immunity 
to suit, subject to certain specified conditions. United States v. 
Brosnan, 363 U.S. 237, 244-246. These conditions must be strictly 
complied with as a jurisdictional prerequisite for maintenance 
of the suit. See United States v. Felt & Tarrant Co., 283 U.S. 269, 
273; Rock Island &c. R.R. v. United States, 254 U.S. 141, 143. The 
District Director of Internal Revenue is not a proper party
defendant in any suit under this statute, because he has no pro
prietary interest in the tax lien. Czieslik v. Burnet, 57 F. 2d 715 
(E.D. N.Y.). If he is named, steps should be taken to have him 
dismissed. Similarly, if the suit is against the United States, but 
is not a permitted suit under 28 U.S.C. 2410, the United States 
should be dismissed for lack of jurisdiction. United States v. Sher
1cood, 312 U.S. 584; United States v. Shaw, 309 U.S. 495; Minne
sota v. United States, 305 U.S. 382. 


The manner of service upon the United States is provided for 
in the statute and must be strictly complied with. Service is made 
by serving the process of the court together with the complaint 
on the U.S. Attorney and by sending copies of the process and 
complaint by either registered or certified mail to the Attorney 
General. 
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Any pleading (whether or not designated as a complaint) which 
attempts to join the United States as a party in the types of 
actions named, where the action involves liens arising under the 
Internal Revenue Code, must set forth with particularity the na
ture of the interest or lien of the United States, i.e. (1) the name 
and address of the delinquent taxpayer, (2) and, if a notice of 
tax lien has been filed, (a) the identity of the Internal Revenue 
office which filed the notice, and (b) the date and place such 
notice of lien was filed. 


A judgment or decree in any such action shall have the same 
effect respecting the discharge of the property from the mortgage 
or other lien held by the United States as may be provided with 
respect to such matters by the local law of the place where the 
court is situated. However, in a mortgage or lien foreclosure ac
tion, the property involved will be discharged from a junior Fed
eral mortgage or lien only if a judicial sale of the property is 
sought; in such situations, except where Federal law precludes 
redemption, the United States may redeem real property sold 
within 120 days from the date of sale, or such longer period as 
may be allowed under local law. A revolving fund has been 
authorized for such purpose. The amount which the United States 
must pay in the exercise of its right of redemption, whether it 
relates to a sale under Section 2410 (c) or a sale in foreclosure 
other than plenary judicial proceedings (Section 7425 (d) (1) ), is 
set forth in a formula contained in Section 2410 (d), as amended. 


Where the United States asks, by way of affirmative relief, for 
foreclosure of its own lien and property is sold to satisfy a first 
lien held by the United States, the United States may bid at the 
sale such sum, not exceeding the amount of its claim with expenses 
of sale, as may be directed by the Internal Revenue Service. (See 
III-B-2 (a) and (e), above.) 


2. Procedures 


Partition and condemnation actions, formerly handled as dis
missal and intervention type proceedings, will be processed in the 
same manner that quiet title and foreclosure actions have been 
handled in the past. Thus, in all such actions, it is not necessary 
to advise the local Regional Counsel of the Internal Revenue Serv
ice of the pendency of the action or to send him a copy of the 
complaint at the time the U.S. Attorney is served. The Tax Division 
will notify the U.S. Attorney when service has been made upon 
the Attorney General and the jurisdictional requirements of the 
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statute have been met. Upon receipt of the form referral letter 
from the Tax Division, the U.S. Attorney should then request the 
District Director for the information necessary to prepare an 
answer. A copy of the Government's answer should be forwarded 
to the Tax Division. It is unnecessary for the U.S. Attorney to 
correspond further with the Tax Division with regard to these 
cases unless an offer in compromise is submitted or an appellate 
issue arises. 


If an offer in compromise is made, promptly submit to the Tax 
Division, General Litigation Section, the matter with your recom
mendation and sufficient data in support thereof. A copy of any 
compromise offer, together with a copy of the complaint, should 
at the same time be forwarded to the local Regional Counsel of the 
Internal Revenue Service. This procedure is not applicable to 
those applications for release of the Government's right of re
demption with respect to which authority has been delegated to 
U.S. Attorneys' offices. 


If an appeal is taken by another party to the proceeding, please 
promptly advise this Division and inform us of the time limitation 
involved. If a decision is rendered adverse to the Government on 
an issue contested by your office, please submit your recommenda
tion with sufficient data to evaluate the question of appeal. 


Please note that the Federal Tax Lien Act of 1966 will govern 
the determination of the priority of the Federal tax lien in these 
cases. This Act effects a number of changes in Federal tax lien 
priorities. See particularly Section 6323 (e) (3) (attorney fees) 
and Section 6323(b) (6) (real property tax liens). 


If any questions arise in the handling of these cases in respect 
to interpretation of the provisions of the Federal Tax Lien Act, 
please contact the General Litigation Section office. Certain of the 
provisions are wholly new to the priority field and we are, there
fore, particularly concerned with the development of the law with 
respect to these sections. Therefore, if any claimant in the proceed
ing claims priority over the tax lien under Section 6323(b) (3), 
(5), (8) or Section 6323 (c) and (d), please advise this office 


immediately. 
In all other respects, the case becomes the responsibility of the 


U.S. Attorneys's office, which should continue reporting the status 
of these cases on the machine listing and notifying the District 
Director of Internal Revenue when the cases are closed. 


Interpleader actions, as well as those in the nature of inter
pleader, will be handled by the Tax Division. The necessary 
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pleadings will be prepared by a Section attorney and forwarded 
to the U.S. Attorney together with a letter of instruction. 


With respect to the Government's right of redemption referred 
to above, please note that authority to release this right of re
demption, insofar as it relates to real property on which is located 
only one single-family residence and to all other real property 
having a fair market value not exceeding $10,000, has been redele
gated to the U.S. Attorneys. Instructions respecting the applica
tion and the processing thereof are outlined in Memorandum No. 
390, dated November 24, 1964, and on the application form itself, 
reprinted as part of the Appendix to the "U.S. Attorneys' Guide." 
This redelegation is limited to real property meeting the specified 
conditions, and all other applications for release of the right of 
redemption should be processed as an offer in compromise under 
the normal Tax Division procedures. 


In any other type of action allegedly brought under Section 
2410 in which the United States or the District Director is named 
a party, the U.S. Attorney should advise the Regional Counsel as 
well as the Tax Division when he is served. In several instances, 
taxpayers against whom Federal tax liens have been filed have 
instituted actions to quiet title to their property and to have such 
liens removed as a cloud on title, thereby attempting to contest 
the merits of the tax assessments made against them which were 
secured by the liens. Jurisdiction of such suits is usually alleged 
under 28 U.S.C. 2410 and 28 U.S.C. 1340, granting jurisdiction to 
district courts in internal revenue matters. It is the Government's 
position that 28 U.S.C. 2410 is not a jurisdictional statute but 
only a waiver of sovereign immunity to certain specified types of 
suit which have an independent jurisdictional basis; that 28 U.S.C. 
1340 is only a general grant of jurisdiction which must be but
tressed by some other statute specifically waiving the sovereign 
immunity of the United States in a particular type of action; and 
that the waiver of immunity found in 28 U.S.C. 2410 does not 
extend to a suit by the taxpayer to inquire into the merits of a 
tax assessment. Three appellate courts have sustained the Govern
ment's position in these respects. Falik v. United States, 343 F. 
2d 38 (C.A. 2d) ; Quinn v. Hook, 341 F. 2d 920 (C.A. 3d) ; Broad
~()ell v. United States, 343 F. 2d 470 (C.A. 4th), affirming per 
curiam 234 F. Supp. 17 (E.D. N.C.); Cooper Agency, Inc. v. 
McLeod, 348 F. 2d 919 (C.A. 4th), affirming per curiam 235 F. 
Supp.276 (E.D. S.C.) ; Floyd v. United States, 361 F. 2d 312 (C.A. 
4th) . 
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3. Removal of action8 from State CO/lrts 


Most cases under 28 U.S.C. 2410 are filed in the State courts. 
The United States, as a general rule, does not seek to remove such 
cases to the Federal courts unless there is a real dispute respecting 
the rights of the United States and a substantial amount or impor
tant principle is involved. Where it appears to be desirable to 
remove the action to a Federal court, the matter should be dis
cussed with the Department. Since the statutes provide only a very 
limited time (30 days) in which to take steps for removal (28 
U.S.C., Sec. 1446 (b), as amended), the suit should be brought to 
the attention of the Department at the earliest possible moment. 
The judgment of the U.S. Attorney is relied upon heavily in decid
ing the matter, but removal should not be affected without prior 
approval of the Department. The procedure for removal is set 
forth in detail in 28 U.S.C. 1441-1450. 


Where the United States is made a party-defendant in a State 
court action or intervenes, such as in the case of a petition to sell 
real estate of a decedent, removal can be accomplished where it 
appears to be desirable, with the prior approval of the Depart
ment. See Section 7424, as amended by Section 108, Federal Tax 
Lien Act of 1966. However, if a motion to dismiss as to the United 
States or District Director is filed, and it is determined that the 
United States should intervene, there must be an independent 
basis for jurisdiction in the Federal court because once the dis
missal is effected unless there is an independent jurisdictional 
basis, the case is subject to remand to the State court. S. & E. 
Building MateTial8 Co. v. Joseph P. Day, Inc., 188 F. Supp. 742 
(E.D. N.Y.). 


DischaTge of Federal Tax Liens in PlenaTY 
and Other FOTeclosuTe Actions 


Section 7425 of the 1954 Code, as added by Section 109 of the 
Federal Tax Lien Act of 1966, requires that the United States be 
made a party in a plenary judicial proceeding to discharge a tax 
lien; it also makes provision for a timely notice to the Government 
where it has the status of a junior lienor and there is no plenary 
proceeding. In a plenary judicial proceeding where the Govern
ment has properly filed notice of a tax lien before the proceeding, 
but is not joined as a party in an action under 28 U.S.C. 2410 (a), 
a judgment rendered in such action, or a judicial sale p\lrsuant 
to such judgment, does not disturb the lien of the United States. 
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If no notice of lien has been filed, or if the law makes no provision 
for such filing, the judgment has the same effect with respect to 
the discharge or divestment of the Federal lien as may be provided 
with respect to such matters by the local law of the place where 
the property is situated. An exception to this rule is that where 
the Government is not joined as a party and the sale discharges 
the tax lien, the Government may still assert its claim against the 
proceeds of the sale at any time before the distribution is ordered 
with the same force as the lien had against the property sold. This 
claim may be made by intervening in the action pursuant to Sec
tion 7424, as amended. 


In the case of all other foreclosure proceedings, Section 7425 (b) , 
as added, specifies the effect that a sale pursuant to (1) an instru
ment creating a lien on the property sold, (2) a confession of 
judgment on the obligation secured by such an instrument, or 
(3) a nonjudicial sale under a statutory lien on the property has 
with respect to a Federal tax lien or title derived from the enforce
ment of such lien, on the property sold. Where timely notice of the 
proceeding is given to the Government, its claim to property under 
a tax lien is discharged in the manner provided by local law. 
Where proper notice of such foreclosures is not given to the Gov
ernment, its tax lien is not disturbed, but follows the property 
into the hands of a third party. However, where notice of the 
Government's lien is not filed (even where filing is not required), 
or where the Government is notified of the proceeding, a sale has 
the same effect on the lien as local law provides with respect to 
similar claims. Under this subsection, a sale is not effective to 
divest the Government's lien or title unless notice thereof is given 
to the District Director by registered or certified mail, or by per
sonal service, at least 25 days prior to the sale, or unless the 
United States consents to the sale free of its lien or title. As in 
the case of a sale under plenary judicial proceedings, the United 
States has a right to redeem the property sold in proceedings 
described in Section 7425 (b) . 


Note.-The above discussion which pertains to the discharge 
of Federal tax liens in foreclosure actions is to be distinguished 
from procedures for the release or discharge of property from a 
Federal tax lien by administrative process, provided for by Section 
6325 of the 1954 Code, as amended by Section 103 (a) of the Fed
eral Tax Lien Act of 1966. This amendment (1) provides new 
rules for the discharge of property when the sale proceeds of such 
property are substituted for the property discharged; (2) author-
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izes the subordination of tax liens in certain cases; (3) authorizes 
the issuance of certificates of non-attachment of the tax lien; and 
(4) provides new rules relating to the legal effect of certificates 
issued pursuant to Section 6325. 


U.S. Attorneys' offices are urged to acquaint members of the 
bar and other interested parties with the administrative discharge 
provisions of Section 6325, as amended. It should be made clear 
that such administrative procedure wiII eliminate problems inher
ent in plenary and other foreclosure actions under Section 7425, as 
amended, including the right of redemption accorded to the Govern
ment. In a large percentage of these suits, the lien of the United 
States is of no value and the work involved in processing the litiga
tion is unproductive. Increased use of this procedure will relieve the 
heavy burden of work imposed on the offices of the U.S. Attorneys 
and the Tax Division by the steady flow of foreclosure actions. 


Injunction Actions 


Section 7421 (a) of the 1954 Code, as amended by Section 110 (c) 
of the Federal Tax Lien Act of 1966, provides, generally, that no 
suit for the purpose of restraining the assessment or collection of 
any tax shall be maintained in any court, whether or not such 
person is the person against whom such tax was assessed. The 
addition of the latter clause serves to prevent a person against 
whom an assessment has been made from seeking to escape the 
bar of the statute on the ground that he does not owe the tax and 
hence stands in the shoes of a third party rather than a taxpayer. 
See Floyd v. United States, 361 F. 2d 312 (C.A. 4th). Also, this 
amendment precludes any injunctive relief to third persons unless 
a District Director has, in fact, levied upon his property and the 
Federal district court determines that his rights in the property 
are superior to those of the United States and that enforcement 
of the levy or a sale of the property pursuant to the levy would 
irreparably injure his rights in such property. (See "Wrongful 
Levy Actions" under Sec. 7426, below.) 


Otherwise, the general rule is that injunctive relief may be had 
only upon satisfaction of the twofold test laid down in Enochs v. 
Williams Packing Co., 370 U.S. 1. 


Since injunction cases are often set for hearing on very short 
notice, the Department, in some instances will consent to a status 
quo arrangement whereby the District Director will agree to take 
no collection activity for a specified period of time in order to 
afford the Internal Revenue Service an opportunity to conduct an 
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investigation and prepare a defense letter. In some instances, how
ever, it may be necessary to consent to a temporary restraining 
order to accomplish the same purpose (Rule 65 (b), F .R.C.P.). In 
either case, prior authorization should be obtained from the Chief, 
General Litigation Section. Of course, any suit attempting to re
strain the collection of taxes must be served upon the Attorney 
General. The U.S. Attorney's office, however, should immediately 
notify the General Litigation Section when served with such a suit; 
if a temporary restraining order or early hearing on a preliminary 
injunction is set, please telephone the office of the Chief of the 
General Litigation Section. The appropriate pleading will be pre
pared by the Tax Division and forwarded to the U.S. Attorney. 


Wrongful Levy Actions 


Section 7426 of the 1954 Code, as added by Section 110 of the 
Federal Tax Lien Act of 1966, permits nontaxpayers to sue the 
United States in Federal district courts for wrongful levy actions 
and actions for surplus proceeds.~' It also allows anyone, including 
taxpayers, to bring an action for the distribution of substituted 
sale proceeds. It is not necessary to file an administrative claim for 
refund before bringing such an action. In such actions, the tax
payer's tax liability is not open to question and the person bringing 
the action is limited to one of four types of relief as may be appro
priate in the circumstances of each individual case, e.g., (1) an 
injunction; (2) recovery of the specific property wrongfully levied 
upon, or a money judgment for the amount of money wrongfully 
levied upon, or for an amount not exceeding the amount received 
by the United States from the sale of the property; (3) judgment 
for all or part of the surplus proceeds remaining after the levy 
sale where the court determines that the claim of the third person 
was transferred from the property to the surplus proceeds; (4) 
judgment in an amount equal to all or part of a fund held pursuant 
to a valid agreement providing for sale of the levied property and 
substitution of the proceeds. 


Where an action which could be brought against the United 
States under this section is improperly brought against a District 
Director, the United States may be substituted as a party upon 
order of the court and proper service of process on the United 
States. 


• Jurisdiction of Federal district courts in such actions is conferred by 28 U.S.C. 1346. as 
amended by Sec. 202 of the Federal Tax Lien Act of 1966. 
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Informers' Suits and Qui Tam Actions 


Section 7623, Internal Revenue Code of 1954, authorizes the Secre
tary or his delegate, under regulations prescribed by the Secretary 
or his delegate, to make payments for detecting and bringing to 
trial and punishment persons guilty of violating the internal reve
rme laws, and under this authority rewards may be paid to inform
ers. By a series of Treasury decisions, offers of reward up to 
10 percent of amounts collected as the result of information given 
are made by the Treasury Department. The payment of a reward 
is discretionary and the amount can be fixed in any sum up to 10 
percent of amounts collected. There is no promise to pay a definite 
sum so that, until the award is actually made by the Commissioner, 
no contract arises on which-to base a suit to recover such reward. 
See Gordon v. United States, 36 F. Supp. 639 (C. CIs.) ; Katzberg 
v. United States, 36 F. Supp. 1023 (C. CIs.) ; Briggs v. United 
States, 15 C. CIs. 48. 


Title 31, United States Code, Sections 231-233, 235, authorize a 
qui tam action by an informer against a person defrauding the 
United States. Such suits may be instituted by the informer and he 
may join the United States. It has been held that these sections do 
not apply to internal revenue cases, because Section 7623, Internal 
Revenue Code of 1954, supra, specifically authorizes informer's re
wards, and because Section 7401, Internal Revenue Code of 1954, 
requires the prior approval of the Commissioner and the Attorney 
General to the commencement of any suit for the recovery of 
taxes, fines, penalties, or forfeitures. See United States v. Western 
Pac. R. Co., 190 F. 2d 243 (C.A. 9th) ; Olson v. Mellon, 4 F. Supp. 
947, affirmed, 71 F. 2d 1021 (C.A. 3d). Any such suits involving the 
internal revenue laws should be promptly reported to the Tax 
Division and instructions will be given as to further procedure. 


Miscellaneous Matters 


Subpoenas Served on Employees of Internal Revenue Service 


Frequently, subpoenas are served upon revenue agents and other 
employees of the Internal Revenue Service, in cases not involving 
Federal taxes, and in which the United States or District Directors 
are not parties, requiring them to appear in court to produce 
official documents and records or to testify with respect to matters 
which have come to their attention in their official capacity. 


Section 301.9000-1, Treasury Regulations on Procedure and 
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Administration (1954 Code), which supersedes Article 80, Treas
ury Regulations 12 (1920 ed.), provides that in such cases the 
Internal Revenue officers should appear in court and respectfully 
decline to produce the records or to give the testimony called for 
on the ground that he is prohibited therefrom by the Treasury 
Regulations. Instructions have been issued to the Service personnel 
regarding this matter to establish a uniform policy regarding pro
cedure to be followed where subpoenas are served upon them. In 
most cases, if there is sufficient time, the Commissioner will issue 
specific instructions to the employee and request that these be 
exhibited to the U.S. Attorney. 


The validity of the superseded Treasury Regulations 12, supra, 
has been upheld and approved by the Supreme Court, Boske v. 
Comingore, 177 U.S. 459. Cf. Touhy v. Ragen, 340 U.S. 462, involv
ing a subpoena served upon an employee of the Department of 
.Tustice. 


In the event the employee of the Internal Revenue Service is 
served with a subpoena and contacts the U.S. Attorney for the pur
pose of protecting the interests of the Service representative and 
those of the Government, the U.S. Attorney should appear with 
the individual employee before the court out of which the subpoena 
was issued. If the necessity arises, the matters set out above should 
be submitted to the court. Frequently this will not be necessary 
since experience has demonstrated that if this prohibition is ex
plained to the attorney who is responsible for the issuance of the 
subpoena, he will voluntarily release the Service employee from 
responding thereto without requiring the U.S. Attorney to seek the 
aid of the court. 


If executive privilege is to be invoked, steps should be taken 
to see that the proper head of the agency involved issues the neces
sary instructions. With respect to requests for Department of 
Justice records, see Department Order No. 381-67, dated June 29, 
1967. See also Stiftung v. Zeiss, Jena, 40 F.R.D. 318 (D.C. D.C., 
1966), affirmed, May 8,1967 (C.A.D.C.). 


Suits Involving Governmental Immunity From 

State and Local Taxes 



The Tax Division is charged with the responsibility of repre
senting the interests of Government agencies and officers in con
testing the improper imposition of state or local taxes. Requests 
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for assistance frequently come directly from Government contrac
tors and members of the Armed Forces, as 'well as from Govern
ment agencies. Because of their sensitive nature and the need for 
their close coordination, all such matters are handled directly by 
the Tax Division. All requests, whether to institute litigation or 
merely for advice or to persuade taxing authorities not to impose 
a tax, should be promptly referred to the General Litigation 
Section. 


Foreclosure of Veterans Administration Mortgages Where Tax 
Liens ATe Involved 


Where a request to foreclose a Veterans Administration mort
gage is referred to the U.S. Attorney and there is a Federal tax 
lien outstanding which encumbers the same property, neither the 
United States nor the Internal Revenue Service should be named 
as defendents. If a release of the Federal tax lien cannot be ob
tained, the tax lien should be included in the complaint with a 
prayer that the Government liens be allowed and paid in the order 
of their priority. However, prior approval of the Tax Division is 
necessary before including Federal tax liens in the complaint. 


Litigation Unde1' the FTeedom of Information Act 


On July 4, 1967, the so-called Freedom of Information Act 
(P.L. 90-23) became effective. This Act amends the Public In
formation Section of the Administrative Procedures Act (5 U.S.C. 
552) and provides for making records available to members of 
the public unless it comes within specific categories of matters 
which are exempt from public disclosure. Refusal by the agency 
of requests for certain identifiable records may be reviewed by 
the Federal district courts. Primary responsibility for handling 
litigation arising under the Act has been assigned to the Civil 
Division; ho"vever, the responsibility for litigation involving rec
ords of the Internal Revenue Service has been assigned to the 
General Litigation Section of the Tax Division. 


Appeals in General Litigation Cases 


Appeals in General Litigation Section cases, including those 
cases handled for trial by the U.S. Attorneys' offices, are the re
sponsibility of the Appellate Section of the Tax Division. . 
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In order to protect adequately the Government's interest in 
State court cases, it is essential that, at the time the Tax Division 
is notified of the adverse decision, the U.S. Attorneys' offices advise 
the Tax Division as to the specific time limits for taking each step 
in perfecting the appeal, with citation of the statute, or rules of 
court, or decisions which set out the procedure for taking appeal. 
Each U.S. Attorney's office should see to it that each step is timely 
taken and so advise the Tax Division. As soon as possible, each 
office should forward all relevant papers, including docket entries, 
together with a short summary of the evidence, if no transcript 
is available, to enable the Tax Division to process the question of 
appeal to the Solicitor General. See Memo No. 330, November 8, 
1962, and related bulletin items, reprinted in the Appendix to the 
"United States Attorneys' Guide" (Rev. 1967). 


For authority to incur State or local litigation fees, see "United 
States Attorneys Manual," Title 8, Section 144-2. 


Claims of United States in Bankruptcy, Receivership, Probate, 
and Insolvency Proceedings 


GENERAL 


The Internal Revenue Service files a proof of claim in bank
ruptcy proceedings, state court receivership and insolvency pro
ceedings, and in certain probate proceedings where there are un
paid Federal taxes. The U.S. Attorney mayor may not be advised 
of the filing of a proof of claim. Where a controversy arises and 
the U.S. Attorney is requested to take any action or make a court 
appearance, the General Litigation Section should be notified im
mediately so that a file may be opened in the Tax Division. 


If an objection to the proof of claim is filed, no action should 
be taken without prior approval of the Tax Division. The neces
sity for prompt action will frequently require a telephone call to 
the office of the Chief of the General Litigation Section. 


Section 6036, Internal Revenue Code of 1954, places a duty upon 
every trustee in bankruptcy, receiver, assignee for the benefit of 
creditors, executor, and other like fiduciary to give notice of his 
qualification as such to the Secretary of the Treasury, or his dele
gate, in such manner and at such time as provided by the Regula
tions. The purpose of this provision is to enable the Internal Rev
enue Service to make an immediate determination as to whether 
all taxes have been properly reported and paid. 
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Banlcntptcy Proceedings 


When a person or corporation is adjudicated a bankrupt under 
Chapters I to VII, Bankruptcy Act, or files a petition for relief 
under Chapters X, XI, XII, XIII, XIV, or XV, Bankruptcy Act, 
it is the practice of the District Director promptly to determine 
and assess against the bankrupt all taxes which may be due and 
owing (Sec. 6871 (a), Internal Revenue Code of 1954). 


1. Proof of claim filed by Director 


It is the practice in bankruptcy cases for the Directors to file 
claims for taxes, including those assessed pursuant to the notice 
mentioned above. These claims must be filed within 6 months after 
the first date set for the first meeting of creditors unless the time 
is extended before the expiration of such period for good cause 
shown. See Section 57n, Bankruptcy Act, as amended. The tax 
assessment is prirna facie evidence of the validity of the proof of 
claim. Paschal v. Blieden, 127 F. 2d 398 (C.A. 8th) ; Fiori v. Roth
ensies, 99 F. 2d 922 (C.A. 3rd). 


The U.S. Attorney may be furnished with a copy of the proof 
of claim. In many cases this ends the matter so far as the U.S. 
Attorney is concerned because the claim will be allowed and paid 
by the trustee in bankruptcy as a matter of course from the bank
rupt's estate to the extent that funds are available. 


2. Contested cases 


In some bankruptcy cases questions as to the merits or priorities 
of the Government's claim will be raised by objections or other 
appropriate pleadings which may involve considerable litigation. 
In the event objections are made to the allowance of claims by the 
United States for taxes, or if questions of priority or other issues 
are raised, the U.S. Attorney is requested promptly to forward 
to the Department copies of papers relating to the questions in
volved, together with a statement concerning the matters presented, 
so that the Department will be in a position to give appropriate 
assistance. 


Where other creditors file a petition for a turnover order or 
obtain a show cause order in an attempt to obtain property of the 
bankrupt, the pleadings relating to the question, together with 
pertinent information, should be referred promptly to the Tax 
Division and to the Regional Counsel's office. In many of these cases, 
the U.S. Attorney should consider obtaining an extension of time 
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the U.S. attorney should consider obtaining an extension of time 
for filing responsive pleadings so that the Division will have an 
adequate opportunity to consider the matter prior to the filings 
of such pleadings. 


Section 2A of the Bankruptcy Act, as amended, as added by 
Section 1 of Public Law 89-496 (80 Stat. 270), invests the bank
ruptcy courts with jurisdiction to hear and determine the merits 
of tax liabilities not previously adjudicated by a judicial or admin
istrative agency. No petition for redetermination may be filed in 
the Tax Court after adjudication of bankruptcy. Section 6871 (b), 
1954 Code. 


3. Discharge of tax debts and prioTity of tax claims 


On July 5, 1966, two bills amending certain sections of the Bank
ruptcy Act became law, e.g., Public Law 89-495 (89th Congo 2d 
Sess.), 80 Stat. 268 and Public Law 89-496 (89th Cong., 2d Sess.), 
80 Stat. 270. Both laws are discussed in Tax Division Memo No. 
490, dated October 18, 1966, reprinted as part of the Appendix to 
the "United States Attorneys Guide" (Rev. 1967). We note, in 
general, these important changes. 


Public Law 89-496 completely alters the historical concept of 
the nondischargeability of tax debts and establishes a new priority 
of liens in bankruptcy. The law now provides that a bankrupt may 
be relieved of liability for all or some of the tax debts outstanding 
at the time of discharge. The general rule is that taxes which 
become "legally due and owing" more than 3 years preceding bank
ruptcy are discharged. For the purpose of this provision, Federal 
taxes become "legally due and owing" as follows: personal income 
taxes (calendar year), April 15 of the succeeding year; corporate 
income taxes (calendar year), March 15 of the succeeding year; 
withholding and social security taxes, April 15 of the succeeding 
year (see Sec. 6501 (b) (2), 1954 Code); Federal employment 
taxes, January 31 of the succeeding year. 


There are five exceptions to the general rule; thus, the following 
taxes will not be discharged: (1) Taxes not assessed prior to bank
ruptcy because a bankrupt failed to "make a return required by 
law"; (2) taxes assessed within 1 year preceding bankruptcy, 
even though the bankrupt failed to make a return required by 
law with respect to taxes legally due and owing more than 3 years 
preceding bankruptcy; (3) taxes which were not reported on a 
return made by the bankrupt and which were not assessed prior 
to bankruptcy by reason of a prohibition on assessment pending 
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the exhaustion of administrati ve or judicial remedies available 
to the bankrupt; (4) taxes with respect to which the bankrupt 
made a false or fraudulent return, or willfully attempted in any 
manner to evade or defeat collection; (5) taxes which the bank
rupt has collected or withheld from others as required by law, 
but not paid over to the Government. 


It should be noted, however, that a discharge in bankruptcy 
does not affect or release a tax lien, notice of which was filed prior 
to bankruptcy. Also, even though a bankrupt is discharged, his 
exempt property under State law remains subject to collection pro
cedures for satisfaction of the tax. 


As amended by Section 3 of P.L. 89-496, Section 64(a) (4) of 
the Bankruptcy Act (11 U.S.C. 104) accords fourth priority to 
taxes which are not released by a discharge in bankruptcy. As to 
taxes which are released by such discharge, the Government will 
now be a general unsecured creditor and will share PTO Tata with 
other unsecured creditors. Federal taxes now fall into these three 
creditor categories: (a) Lien creditor-taxes for which a notice 
of lien was filed prior to the petition in bankruptcy; (b) Priority 
creditor-taxes which are not discharged and for which no notice 
of lien was filed prior to the petition in bankruptcy; (c) Unsecured 
creditor-taxes dischargeable in bankruptcy. 


Public Law 89-495 (89th Cong., 2d Sess.), 80 Stat. 268, estab
lishes and defines the priority of liens in bankruptcy; provides a 
solution to the circuitry of lien problems; codifies the decision of 
the Supreme Court in United States v. Speers, 382 U.S. 266 (1965) ; 
and defines certain rights and powers of a trustee in bankruptcy. 
As amended thereby, Section 67 (c) of the Bankruptcy Act (11 
U.S.C. 107 (c» is limited to statutory, as opposed to consensual, 
liens and is designed to assure that consensual liens are not sub
jected to any of the tests of validity prescribed for statutory liens. 
As now amended, Section 67 (c) eliminates lack of possession of 
personal property as the standard for upsetting liens and instead 
invalidates as against the trustee every lien which falls within 
any of the following categories: (a) Statutory liens which first 
became effective (1) upon the insolvency of the debtor, (2) upon 
distribution or liquidation of his property, (3) upon execution 
against his property levied at the instance of one other than the 
lienor; (b) Statutory liens not perfected at the date of bankruptcy 
as against a subsequent bona fide purchaser from the debtor on 
that date; (c) Statutory liens for rent and every lien of distress 
for rent, whether statutory or not. 
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Where the District Director has levied upon personal property 
of the bankrupt prior to bankruptcy, the tax lien is thereby per
fected against that property and it does not become part of the 
bankrupt estate. United States v. EiPand, 223 F. 2d 118 (C.A. 4th) ; 
Rosenblum v. United States, 300 F. 2d 843 (C.A. 1st) ; Division of 
Labor Law Enforcement v. United States, 301 F. 2d 82 (C.A. 9th). 


4. Petitions for review 


If the United States is aggrieved by an order of a referee in 
bankruptcy, it may within 10 days after the entry thereof, or such 
time as extended, file with the referee a petition for review to 
the district court and serve copies on all adverse parties. See Sec
tion 39c, Bankruptcy Act, as amended. Because of this short time 
limit, it is usually advisable for the U.S. Attorney to obtain an 
extension of time concurrently with reference of the matter to 
the Department. The U.S. Attorney should promptly advise the De
partment and the Regional Counsel of adverse decisions and take 
the necessary steps, including the filing of a petition for review, 
to protect the Government's interest. The decision on petitioning 
for review is made by the Tax Division, and the U.S. Attorney's 
recommendation should be submitted as soon as possible, together 
with a transcript of the proceedings or a summary of the evidence 
and all pleadings. As to the time limit (30 days) and procedure 
for appeals from orders of the district court, see Title 6, Appeals. 


5. Reorganization proceedings 


In reorganization proceedings under Chapter X, Bankruptcy 
Act, as amended, the Secretary of the Treasury is given the power 
under Section 199, Bankruptcy Act, as amended, to accept plans 
of reorganization dealing with the taxes of the United States. 
This authority has been delegated to the Chief Counsel of the In
ternal Revenue Service. Where such a plan has been accepted, 
the Department will give appropriate instructions to the U.S. 
Attorney with respect to filing notice of acceptance. 


Receivership Proceedings 


Where receivers for the taxpayer are appointed in a State or 
Federal court, it is the practice of the Internal Revenue Service 
to make determinations and file proofs of claim pursuant to the 
provisions of Section 6871 (a), Internal Revenue Code of 1954. In 
such cases the receivership court has jurisdiction to hear and 
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determine objections to the merits of the tax claim. The priorities 
of the United States in receivership proceedings are asserted under 
Section 3466 R.S. (31 U.S.C. 191). 


Whenever a contest develops as to the merits or priority of the 
claim, the U.S. Attorney should notify the Department and the 
Regional Counsel prior to taking action and furnish all rele
vant pleadings and information. In such proceedings in State 
courts, the United States is generally required to abide by the 
procedural rules and time limits of the court; and, in referring 
such matters to the Department, the U.S. Attorney should inform 
the Department of the applicable time limits and obtain necessary 
extensions of time pending consideration by the Department. 


Probate Proceedings 


Where assessments have been made against the decedent in his 
lifetime, or are made under Section 6871 (a), Internal Revenue Code 
of 1954, notice of the assessment in the form of a proof of claim 
is brought to the attention of the personal representative of the 
decedent. The U.S. Attorney may be furnished with a copy of the 
proof of claim. Generally, such a claim is allowed and paid in due 
course of administration and no further questions arise. 


When a tax claim against a decedent's estate is disallowed in 
whole or in part, the Director reports the fact to the office of the 
Chief Counsel, Internal Revenue Service. In case further action 
to collect the claim is desired, the Chief Counsel of the Internal 
Revenue Service will authorize and request the Attorney General 
to take such action. If the request is approved, the Department 
will send appropriate instructions, and usually furnish to the U.S. 
Attorney a draft of any pleadings to be filed and a discussion of 
the facts and the law involved. 


Occasionally it will be necessary for the U.S. Attorney to seek 
to control action of the personal representative through the proc
esses of the probate court. Sometimes, if there is insolvency, the 
threatened action of the personal representative (as failure to 
recognize the Government's priority) can be discouraged by call
ing his attention to the provisions of Sections 3466 and 3467, R.S. 
(31 U.S.C. 191 and 192). In other cases, the supervisory authority 
of the probate court, provided by most State codes or statutes, 
will ordinarily be adequate. 


Whenever a contest develops, or whenever it becomes necessary 
to compel the personal representative to act on a claim of the 
United States, the U.S. Attorney should notify the Department 
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and the Regional Counsel and furnish any papers or information 
which may be germane to the question raised. Because of the dif
ferences in probate law in the several States, it is the general 
policy of the Department to rely heavily in probate court proceed
ings on the experience of the U.S. Attorney concerning the laws 
of his jurisdiction. 


Insolvency Proceedings 


There are various forms of insolvency proceedings in State 
courts, the most frequent of which is an assignment for the benefit 
of creditors. Where proofs of claim are filed in such proceedings 
and litigation arises, the comments relative to probate claims are 
generally applicable. Sections 3466 and 3467, R.S. (31 U.S.C. 191 
and 192) relating to priorities, are applicable in such proceedings. 
Where a contest develops, as in the other proceedings, the U.S. 
Attorney should notify the Department and the Regional Counsel 
prior to taking any action and furnish all relevant pleadings and 
information. 


Appeals in Bankruptcy, Receiverships, Probate, and Insolvency 
Proceedings 


A petition for review of a decision of a referee in bankruptcy is 
to the district court as discussed above. The time limit on appeal 
to the circuit court of appeals from an order of the district court 
in bankruptcy cases is 30 days rather than the usual 60 days where 
the United States is involved in a suit. The U.S. Attorney must 
assume responsibility for filing a timely notice of appeal and taking 
all steps necessary to perfect the right to appeal in such cases and 
in other receivership, probate, and insolvency proceedings, pend
ing authorization of appeal by the Solicitor General. If the adverse 
decision is rendered in a State court, the U.S. Attorney should 
advise the Department of the necessary steps to perfect an appeal 
and of the applicable time limits, and he should also advise the 
Department when he completes each step to perfect an appeal. 
For a further discussion, see the section on Appeals in General 
Litigation Section cases, page 4 :42, infra, and see Title 6, Appeals. 


SUITS FOR REFUND OF TAXES PAID 

The Refund Trial Sections 



The Refund Trial Sections of the Tax Division are responsible 
for defending all suits brought against the United States or one of 
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its officers for refund of taxes alleged to have been improperly 
assessed and collected. Because of the technical nature of the 
issues involved and the nationwide distribution of the suits which 
are filed, however, the performance of this mission requires a close 
coordination between the Refund Trial Sections, the Internal Rev
enue Service and the U.S. Attorneys' offices. 


Organization of the Refund Trial Sections 


There are four separate Refund Trial Sections in the Tax Divi
sion as follows: 


1. Refund Trial Section No. 1 (North). The States included in 


this Section are: 


Delaware 
Kentucky 
Illinois 
Maryland 
Michigan 
Wisconsin 
Puerto Rico 


Minnesota 
New York 
Indiana 
Vermont 
Maine 
Ohio 
Iowa 


Massachusetts 
Connecticut 
Virgin Islands 
New Hampshire 
Rhode Island 
Pennsylvania 
New Jersey 


2. Refund Trial Section No.2 (South). The States included in 


this Section are: 


Alabama 
Arkansas 
Canal Zone 
Louisiana 
Tennessee 


Texas 
Virginia 
Florida 
Georgia 
Oklahoma 


Mississippi 

New Mexico 

North Carolina 

South Carolina 

West Virginia 

District of Columbia 


3. Refund Trial Section No.3 (West). The States included in 


this Section are: 


Alaska 
Arizona 
Colorado 
Missouri 
Nebraska 
Oregon 


Utah 
Guam 
Idaho 
Hawaii 
Kansas 
Nevada 


California 

Washington 

Wyoming 

Montana 

North Dakota 

South Dakota 
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4. Court of Claims Section. The Court of Claims Section handles 
tax refund suits only in the Court of Claims. The U.S. Attorneys 
will have no direct responsibility over any of these cases. At times, 
however, U.S. Attorneys may be requested to provide assistance 
on some aspect of a Court of Claims case such as locating and/or 
interviewing some local witness. 


Each Section operates under the supervision of a Chief and an 
Assistant Chief. The responsibility for establishing and coordinat
ing litigating policies for all four Sections lies with the Deputy for 
Refund Litigation, who is assisted by a Special Assistant and a 
Staff Assistant. 


Forums and Remedies Available to Taxpayers 


Taxpayers have three alternative forums to invoke for a judicial 
determination of the amount of taxes which they may owe. They 
may challenge the validity of any tax assessment: (1) By filing a 
tilllG!y petition in the Tax Court, or they may pay the amount of 
the tax in dispute and file a suit for refund against the United 
States; (2) in the Court of Claims; or (3) in a U.S. District Court. 


Coordination by the Tax Division with the Internal Revenue 

Service and the U.S. Attorneys 



Responsibilities of the U.S. Attorneys in General 


The relationship between the Refund Trial Sections and the U.S. 
Attotney's office is a very close and cooperative one. The U.S. At
torney's office furnishes the Refund Trial Section with copes of all 
pleadings and correspondence received; notifies it of all scheduled 
court appearances; and advises it of any other information for
mally or informally received which may have a bearing on a just 
disposition of the case. The Refund Trial Section, on the other hand, 
prepares all pleadings, motions, briefs, findings, etc. for the U.S. 
Attorney to serve and file; keeps the U.S. Attorneys advised of all 
material developments in the preparation and/or settlement of 
the case; and communicates with the U.S. Attorney for such special 
assistance as may be reasonable and necessary as particular prob~ 
lems may arise. 


While the continued effectiveness of this close relationship must 
be based upon the mutual respect and courteous cooperation of 
the people involved, the procedures which have been adopted to 
coordinate the preparation and trial of tax refund suits may be 
summarized here as follows: 
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Before Trial 


On Receipt of Complaint 


The U.S. Attorney is responsible for sending a copy of all com
plaints filed against the United States or one of its officers imme
diately to the Tax Division. 


The letter accompanying the copy of the complaint sent to the 
Department should state the date when the complaint was served 
and include any suggestions the U.S. Attorney may have regarding 
any defense of the case which may be apparent from an examina
tion of the complaint and/or any information the U.S. Attorney 
may have concerning the case, the taxpayer, the court, State law, 
etc., which he believes would be helpful to the Department in pre
paring the case for trial or exploring possible settlement. 


When extra copies of the complaint are available, or being made, 
three copies of the complaint should be sent to the Department. 
One copy of the complaint is needed for the Department file; a 
second for Chief Counsel; and the third for the Refund Trial 
attorney. 


Immediately after a new case is received in the Tax Division, 
a copy of the complaint is sent to the Chief Counsel of the Internal 
Revenue Service requesting him to furnish the Department with 
the Service files and a statement of the litigating position of the 
Service. After receiving this notice and request, the Chief Counsel's 
office requisitions and assembles all relevant Service files, analyzes 
these files for a determination and application of current Service 
policies, and sends these files to the Tax Division with a letter 
setting forth a summary of the jurisdictional and operative facts, 
a statement of relevant Service policies, and a recommendation 
concerning the factual or legal defenses which might be raised. 


After a copy of the complaint is sent to Chief Counsel and re
ceipt of the complaint has been acknowledged, the case is referred 
to the Chief of the cognizant Refund Trial Section. After examin
ing the complaint to ascertain the nature of the issues involved 
and the geographical location, the Chief of the Refund Trial Section 
will assign the case to a Section trial attorney for preparation and 
trial. 


Filing of Answer 


As in other cases filed against the United States or one of its 
officers, answers in refund cases must be filed "within 60 days 


June 1, 1970 


U. S
. A


TTORNEYS M
ANUAL 1


97
0







53 


TITLE 4: TAX DIVISION 


after the service upon the U.S. Attorney." (Rule 12 (a) Federal 
Rules of Civil Procedure.) 


The U.S. Attorney is responsible for: (1) Keeping a record of 
the dates for filing answers in all refund suits; (2) in the absence 
of advice, telephoning the Refund Trial Section if responsive plead
ings are not received when due; (3) seeing that all answers and/or 
responsive pleadings received from the Trial Section conform with 
local court rules; (4) advising the Refund Trial Section of any sug
gested changes; (5) filing with the court and serving opposing 
counsel with answers and/or responsive pleadings received from 
the Refund Trial Section; and (6) securing extensions for filing 
answers whenever necessary to assure that the interest of the 
Government will be protected. 


The Refund Trial Section is usually able to prepare and mail an 
answer or other responsive p~eading to the U.S. Attorney no later 
than 4 days before the answer is due. Sometimes, however, the 
Service may not be able to furnish the Tax Division with the files 
on a given case within this time limit. When the available files 
are not complete enough to permit preparation of the responsive 
pleading, the Refund Trial Section is then responsible for com
municating with the U.S. Attorney no later than 4 days before the 
answer is due, advising him why the responsive pleading has not 
been mailed, and asking him to request from the court an exten
sion of time. 


While it is the responsibility of the Refund Trial Sections to pre
pare and mail proper pleadings to the U.S. Attorneys no later than 
4 days before such pleadings are due to be filed--or advise the 
U.S. Attorney at that time why this cannot be done in a given 
case-it is the responsibility of the U.S. Attorney to secure exten
sions of time for filing answers and other required pleadings when
ever necessary to protect the Government's interest, or, when this 
is not possible, to advise the Refund Trial Section immediately. The 
U.S. Attorney should, under no circumstances, allow the time for 
filing of the answer to expire without an answer having been filed 
or an extension of time obtained from the court. 


Trial Preparation 


The Refund Trial Sections are responsible for preparing all re
fund suits for trial and/or negotiating all settlements. However, 
the U.S. Attorney is counsel of record for all refund suits filed in 
the Federal district courts, and all pleadings, notices, motions, etc., 
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filed will be served on the U.S. Attorney rather than the Refund 
Trial Section. For this reason it is very important that the U.S. 
Attorney immediately send copies of any pleadings, motions, no
tices, correspondence, etc., which may be received. 


Soon after the issue is joined, the Refund Trial Section will begin 
to prepare the case for trial. Much of this work necessarily will 
be done by the trial attorney during various trips he must make 
to the field. Close cooperation of the U.S. Attorney's office and the 
Refund Trial attorneys before, during, and after these field trips 
is essential. The problems may be varied. Witnesses may have to' 
be located and interviewed. Facilities and a court reporter for 
evidentiary or discovery depositions may be needed. Conferences 
with opposing counsel may have to be arranged. Occasional steno
graphic assistance may be needed. 


The primary responsibility for making all arrangements neces
sary for preparing refund cases for trial, of course, must rest 
with the Refund Trial attorney himself. But he will obviously be 
unable to make these arrangements or prepare his case effectively 
for trial without the close cooperation of the U.S. Attorney. The 
U.S. Attorney, on the other hand, has many pressing problems of 
his own to resolve. Burdensome or tardy requests for assistance, 
accordingly, will be held to a minimum. 


In preparing a case for trial, the Refund Trial Sections continue 
a close liaison with the Service. It is often necessary to request 
the Service to conduct supplemental field investigations and valu
ation, engineering, or other necessary technical studies; make 
special actuarial, accounting, or tax computations; evaluate offers 
to settle pending cases; review current policy decisions and liti
gating policies of the Service; and perform other activities which 
may be needed to prepare a case for trial. 


TriJ1l 


The Refund Trial Sections are responsible for the trial of all 
refund suits. Since the U.S. Attorney (or one of his assistants) 
has an intimate knowledge of the community, the court, the oppos
ing counsel, and the jury panels, however, material assistance may 
very often be given, particularly in jury cases or in court cases 
involving disputed issues of fact. 


Depending upon the assistance which may be needed and the 
time the U.S. Attorney may have available for such assistance in 
June 1, 1970 


U. S
. A


TTORNEYS M
ANUAL 1


97
0







55 


TITLE 4: TAX DIVISION 


a particular case, the help of the U.S. Attorney or one of his assist
ants may be requested. As with other problems and arrangements 
vvhich may arise in tax refund suits, however, it is recognized 
that such assistance may be arranged (or declined) not as a gen
eral rule but only as needed in particular cases, and then only 
as the U.S. Attorney or his assistant may have the time. At a mini
mum, however, the U.S. Attorney or one of his assistants should 
introduce all new Refund Trial attorneys to the court and, in all 
jury cases, assist in selection of the jury panel and sit with Ij;he 
Refund Trial attorney at the counsel table during trial. 


From Trial to Decision 


The Refund Trial Sections are responsible for the timely prep
aration and mailing of all post trial motions, briefs, findings of 
fact and conclusions of law, judgments, orders, and such other legal 
research or order as the court may request. The Refund Trial sec
tions are also responsible for assigning a Refund Trial attorney 
to attend any scheduled post trial argument or conference. 


When a transcript of the trial is necessary for preparing a post 
trial argument, the Refund Trial attorney may order such tran
script. If a transcript is ordered, however, the trial attorney is 
instructed (1) to advise the court reporter to deliver the transcript 
along with his invoice to the U.S. Attorney's office, (2) to advise 
the U.S. Attorney that a transcript has been ordered which will 
be delivered to his office, and (3) to request the U .S. Attorney 
to forward the transcript to the Tax Division and arrange to pay 
the court reporter. 


Between trial and decision, the responsibilities of the U.S. Attor
neys are to furnish the Refund Trial Sections with copies of all 
correspondence, motions, briefs, notices, etc., which may be re
ceived, and to file and serve such motions and briefs as may be 
prepared and mailed to him by the Refund Trial Sections. 


Also, on occasion, illness or a conflict of court appearances will 
require the Refund Trial Section to request an extension of time 
for the filing of a brief. As soon as this is known, it is the respon
sibility of the Refund Trial Section to communicate with the U.S. 
Attorney immediately, advising him of the nature of the problem 
which has arisen and asking the U.S. Attorney to request the court 
for additional time. 


June 1, 1970 


U. S
. A


TTORNEYS M
ANUAL 1


97
0







56 


TITLE 4: TAX DIVISION 


After Favorable Decisions 


When a case is decided in favor of the Government, the Refund 
Trial Section holds the case in suspense until the U.S. Attorney 
either (1) advises the Refund Trial Section that the time for appeal 
has expired without notice of appeal being filed, or (2) advises 
the Refund Trial Section that a notice of appeal has been filed and 
furnishes it with a copy. If a taxpayer files a notice of appeal, the 
U.S. Attorney is responsible for sending copies of all documents 
subsequently filed to the Refund Trial Sections and the Refund 
Trial Sections are responsible for advising the U.S. Attorney of any 
steps to be taken to preserve the Government's interest on appeal. 
'fhe case is then transferred from the Refund Trial Section to the 
Appellate Section of the Tax Division. The case is returned to the 
Refund Trial Section after the appeal has been decided and becomes 
final. If the decision of the trial court in favor of the Government 
is affirmed, the Refund Trial Section closes the Department files and 
returns the Service files to Chief Counsel. If the decision of the 
trial court is modified or the case is remanded, the Refund Trial 
Section will communicate with the U.S. Attorney's office and make 
appropriate arrangements consistent with the court's order. 


After Adverse or Partially Adverse Decisions 


When the decision of the District Court is adverse or only par
tially favorable, the Refund Trial Section will have several addi
tional duties. First, it will communicate with Chief Counsel's 
office and arrange for a computation of the amount of judgment 
due under the court's decision. Second, it will furnish Chief Coun
sel with a summary of the evidence presented at trial (or a copy 
of the transcript when ordered), copies of all exhibits (when prac
tical and/or available), stipulations, pleadings, pretrial orders, 
briefs, etc., and request the recommendation of the Service as to 
whether an appeal should be taken. The Refund Trial Section then 
prepares its own recommendation on whether to appeal. The rec
ommendation and files are then sent to the Appellate Section for 
further review and recommendation to the Solicitor General. 


Until the Solicitor General decides whether an appeal should 
be prosecuted, the U.S. Attorney is responsible for protecting the 
Government's interest in the case by filing a timely notice of appeal 
and for obtaining any needed extensions for docketing the appeal. 


If the Solicitor General decides that appeal will be authorized, \ 


June 1, 1970 


U. S
. A


TTORNEYS M
ANUAL 1


97
0







57 



TITLE 4: TAX DIVISION 


the Refund Trial Section is responsible for advising the U.S. Attor
ney of such specifications as may be necessary to file and docket 
a timely appeal under the rules of the particular Court of Appeals. 
If the Solicitor General decides that an appeal will not be prose
cuted, the Division advises the U.S. Attorney immediately of this 
decision. The case is then transferred to the Litigation Control 
Unit of the Tax Division for processing and prompt payment of 
the judgment, as set forth in et seq. of this Title. 


Miscellaneous Problems and Arrangements 


N ewsplLper Reporters and Publicity 


The U.S. Attorney is requested to furnish the Refund Trial Sec
tion with copies of all newspaper publicity and/or comment which, 
in his judgment, may merit the Department's attention. 


Incurring Expenses for Transcripts and Other Costs of Litigation 


The Refund Trial attorneys are responsible for immediately 
advising the U.S. Attorney of any expense which is expected to 
be incurred or which has been incurred. 


Pretrials and Special Tax Calendars 


In litigation where the Government is defendant, it does not 
ordinarily take the initiative to press the case. In tax refund suits, 
however, the Government is concerned with keeping to a minimum 
both its potential liability for interest, which runs at 6 percent 
on any recovery, as well as with the court congestion which arises 
from delay. The Tax Division has found it to be extremely wise 
in refund suits to initiate stipulations or exploration of the possi
bilities of settlement, to discourage continuances, to arrange spe
cial tax calendars, and especially to resort to pretrial proceedings 
under Civil Rule 16. By these procedures, refund suits can be 
greatly expedited to the overall benefit of both Government and 
taxpayers. 


Where, under any local district court rule or standing order, 
civil actions are, as a matter of course, placed upon a pretrial 
calendar within a prescribed time after the commencement of the 
action or filing the answer, the U.S. Attorney is requested to call 
such rules to the attention of the Department immediately after 
commencement of the action. 


June 1, 1970 


U. S
. A


TTORNEYS M
ANUAL 1


97
0







58 



TITLE 4: TAX DIVISION 


Trial Briefs 


In all cases triable either by court or jury, where trial briefs 
are required in advance under the rules of practice of the court, 
the U.S. Attorney should advise the Department of the rule in 
ample time so that there may be a prompt compliance. 


Telephoning the Refund T.rial Sections 


The U.S. Attorneys are encouraged to telephone the Refund Trial 
Sections concerning any questions or suggestions they may have. 


COMPROMISES AND ADMINISTRATIVE 

SETTLEMENTS 



Authority of Attorney General to 

Compromise Cases 



The Attorney General, by virtue of the authority vested in his 
office, has plenary power to compromise or settle any civil or crimi
nal case arising under the internal revenue laws after reference 
to the Department of Justice for prosecution or defense. Section 
7122, Internal Revenue Code of 1954, is supplemental to, and de
claratory of, that power. It is discussed at length in 38 Op. A.G. 98 
(1934). The following excerpt from that opinion summarizes the 
extent of the power (p. 102) by saying that it is 


"* * * to be exercised with wise discretion and resorted to only 
to promote the Government's best interest or to prevent flagrant 
injustice, but that it is broad and plenary may be asserted with 
equal assurance, and it attaches, of course, immediately upon the 
receipt of a case in the Department of Justice, carrying with it 
both civil and criminal features, if both exist, and any other mat
ter germane to the case which the Attorney General may find 
it necessary or proper to consider before he invokes the aid of 
the courts; nor does it end with the entry of judgment, but em
braces execution." 


Form of Offers in Compromise 


As a general rule, the Department does not require any printed 
forms to be used in connection with offers in compromise of tax 
cases. Ordinarily it is sufficient if the offer is in writing, is signed 
by the taxpayer or his counsel of record, is definite and unambigu-
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ous, sets forth clearly the proposed basis of compromise, and is 
submitted to the Department in duplicate. A letter from the U.S. 
Attorney setting forth the terms of taxpayer's offer will not suffice. 
The offer should be specific with respect to interest to be paid or 
refunded. Where both assessed and accrued interest are involved, 
an express provision should be made for each type. General ex
pressions, such as "with interest" and "with interest according to 
law," are interpreted by the Department to mean statutory inter
est as provided by Section 6611 (b) (2), Internal Revenue Code 
of 1954. 


There is no objection to the use of Treasury Forms 656 and 
656-C in submitting offers in compromise of claims against the 
taxpayer. In cases in which the offer is based upon inability to 
pay, a sworn statement of assets and liabilities on Treasury Form 
433 should accompany the offer. These Treasury forms are avail
able at the local offices of the District Directors of Internal 
Revenue. 


Offers Submitted to the U.S. Attorney 


Upon receipt of an offer, the U.S. Attorney should forward it in 
duplicate directly to the Tax Division, together with his com
ments and recommendation if it is a case in which he has taken 
active part. 


Normally it is not necessary that amounts offered to the Gov
ernment accompany the offer when it is submitted. However, 
unless provision is made otherwise, it will be assumed that pay
ment will be made immediately upon receipt of notice of accept
ance. Payment of amounts offered shall be by certified treasurer's 
or cashier's check or money order, made payable to Internal 
Revenue Service. The U.S. Attorney should hold the check or 
money order pending action on the offer. If the offer is accepted, 
the check or money order should be sent to the appropriate District 
Director of Internal Revenue. If the offer is rejected, the check or 
money order should be returned to the offerer. 


U.S. Attorneys should make a suitable allowance of time to 
permit action on offers in compromise. It is the Department's 
policy to obtain the recommendations of the Chief Counsel, Inter
nal Revenue Service, on most offers in compromise of tax cases. 
Moreover, additional computations and/or investigation by the 
Service might be necessary before the Department will be in a 
position to act on the offer. Also, certain necessary procedures 
must be followed within the Department in taking action on some 
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offers, including reference to the Attorney General in the more 
important cases. For all of these reasons, U.S. Attorneys should 
urge the proponents and the courts to allow ample time for the 
orderly processing of offers. The amount of time required for this 
purpose will vary, depending upon the nature and complexity of 
each case, but a minimum of 30 days should be allowed in any 
event. 


Offers Submitted to the Department 


Frequently compromise proposals are submitted directly to the 
Department. It is the Department's general practice in many such 
instances to request the U.S. Attorney's recommendation on the 
offer, especially when the U.S. Attorney has had an active part in 
the case, or if matters particularly within his knowledge are 
involved. 


During compromise negotiations, the Department will rely upon 
the U.S. Attorney to secure any additional time for the next step 
in the court proceeding which may be necessary in order to pro
tect the Government's interest and to permit final action of the 
Department on the proposal. 


Opportunity for Conference Regarding Offers 


In the event the proponent or his counsel desires to confer with 
the Tax Division, he should be advised that opportunity for an 
informal conference in Washington will be afforded upon timely 
request. In appropriate cases the U.S. Attorney, or one of his 
assistants, will be requested to participate in these conferences. 


Settlement Negotiations 


In those cases where, after thorough study, the U.S. Attorney 
considers it appropriate to become involved in settlement negotia
tions, either alone or in conjunction with the trial attorney of the 
Tax Division, the U.S. Attorney should impress upon taxpayer's 
counsel (and also upon the court) that offers in compromise in 
tax cases are subject to final action by the Attorney General or 
certain officials of the Department in Washington to whom the 
Attorney General has specifically delegated such authority, and 
that the U.S. Attorney and the Tax Division trial attorney can do 
no more than make a recommendation. 


Timely Submission of Offers 


If taxpayer's counsel indicates an intention to submit an offer 
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in a tax case, he should be advised to do so in the early stages of 
the proceeding-before the Department and the court have been 
required to expend a considerable amount of time and money in 
the litigation. Submission of offers on the eve of trial, especially 
when the Department has been put to the expense of sending an 
attorney from Washington for that purpose, should be discour
aged. Taxpayer's counsel should be advised that, as a general 
rule, the sooner he submits his offer, the better the prospects of 
its acceptance. 


Compromise of Civil Liability When Criminal 

Case Pending 



It is the view of the Department, sustained by decisions of the 
courts, that collection of the related civil liabilities, including fraud 
penalties, is a matter entirely separate and apart from the crimi
nal aspects of a case. The latter, therefore, should receive priority 
in disposition. No consideration will be given to settlement of the 
civil liability until after sentence has been imposed in the criminal 
case, except where the court chooses to defer sentence in order to 
permit the defendant an opportunity to settle the civil liability. 


Department's Approval Required 


U.S. Attorneys should not enter into any agreement to com
promise, or to make any other administrative disposition of, any 
case under the cognizance of the Tax Division without the specific 
approval of the Division. 


Authority of Attorney General to Make 

Administrative Settlements 



The 38 Op. A.G. 124, 126 (1934), declares that the Attorney 
General "may dismiss a suit or abandon defense at any stage when 
in his sound professional discretion it is meet and proper to do 
so." This authority is wholly distinct from his power to compro
mise and should not be confused therewith. A compromise is based 
upon mutuality of consideration whereas there is no mutuality of 
consideration when the Department simply dismisses or abandons 
defense of a suit. 


Effect of Administrative Settlement 


When the Department does abandon defense of a taxpayer's 
suit for refund, a so-called "administrative settlement" results. 
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Such settlement is in recognition of the fact that the Government 
has no substantial defense to the taxpayer's claim. The result of 
the Government's abandonment of the defense is that the tax
payer gets sUbstantially the same benefits as he would by winning 
his case in court, and a refund of all but the amount that is barred 
by limitations is made to him. 


Closing Out Cases Compromised or 

Administratively Settled 



After an offer in compromise, or administrative settlement, of a 
taxpayer's suit for refund has been approved by the Department, 
the normal procedure is to authorize the Internal Revenue Service 
to make a refund in the appropriate amount. At this time, the case 
is transferred within the Tax Division to the Litigation Control 
Unit for supervision of the issuance of the refund check or notice 
of credit and the dismissal of the suit upon the records of the 
court. See pages 4 :78 et seq., infra. 


The Service usually requires about 60 days to effect the refund. 
Where a refund of income, war profits, excess profits, estate, or 
gift taxes in excess of $100,000 is involved, additional time must 
be allowed in order to permit compliance with Section 6405 (a), 
Internal Revenue Code of 1954. In the letter notifying him of ac
ceptance of the offer, the taxpayer's counsel is advised by the De
partment that the refund check or notice of credit 'will not be de
livered until a stipulation of dismissal of the suit with prejudice 
has been delivered to the U.S. Attorney. The refund check and/or 
notice of credit is sent by the Service to the U.S. Attorney for de
livery to the taxpayer or his counsel of record, after receipt by the 
U.S. Attorney of the stipulation of dismissal. Such stipUlations in 
refund suits usually take the following form: 


It is hereby stipulated and agreed that the above-entitled 
action be dismissed with prejudice, each party to bear its own 
costs. 


In general it is not the policy of the Department to permit the 
terms of a compromise to be set forth in the stipulation. When the 
dismissal order has been entered by the court, the U.S. attorney 
should advise the Department so that the case may be marked 
closed. 


Upon acceptance of an offer in compromise of a suit by the 
Government to collect taxes, the U.S. Attorney should secure full 
payment of the amount offered and forward it to the appropriate 
District Director of Internal Revenue. The suit should not be 
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dismissed until specific authority has been given by the Tax 
Division. 


Stipulated Judgments 


It is contrary to the policy of the Department to stipulate for 
judgment in favor of the taxpayer in compromise or administra
tive settlement cases, and the U.S. Attorney should never do so 
without prior authority from the Department. 


Costs 


There is no authority for the payment of the taxpayer's costs 
in tax cases that are compromised or administratively settled. The 
U.S. Attorney should so advise taxpayer's counsel in the initial 
stages of settlement negotiations. 


Release of Rights of Redemption 


Occasionally the Department is requested to release rights of 
redemption arising in favor of the United States under Section 
2410, Title 28, United States Code. Under terms specified therein, 
authority to execute such releases has been redelegated to the 
U.S. Attorneys as to real property, on which is located only one 
single-family residence, and all other real property having a fair 
market value not exceeding $10,000. Reference should be made 
to Departmental Memo No. 391, October 7, 1964, 29 Fed. Reg. 
15,756 (28 C.F.R., Part 0, Subpart W, Opp.). There is a prescribed 
form of application for release of right of redemption in respect 
of Federal tax liens, copies of which can be requisitioned in the 
usual manner. On the back of the application form is detailed 
information as to the procedure to be followed. 


In all instances not covered by the redelegation order, applica
tions for release of rights of redemption should be handled in a 
manner similar to compromises and administr1ative settlements, 
8up.ra. The amount offered should be equal to the estimated value 
of the right of redemption of the United States, but in no event 
should the consideration offered be less than $50 except in the case 
of applications by agencies of the U.S. Government. 


POST-LITIGATION ACTIONS 

Duties of Litigation Control Unit 



The Litigation Control Unit was established within the Division 
in 1957 as ;an additional aid to the solution of problems posed by 
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the Division's steadily increasing workload and as a further effort 
to execute the Department's program for relief of court conges
tion and delay. The Unit assists the Section Chiefs in reviewing 
continuously the status of work in all Sections of the Division in 
an attempt to insure that the cases are expeditiously brought to 
issue, trial, and conclusion and are properly closed in the shortest 
feasible time. 


While cases are in their litigating stages, the Litigation Control 
Unit does not deal directly with the U.S. Attorney's offices. How
ever, when the litigating phases are concluded, whether by com
promise or final judgment in favor of or against the United States, 
the Litigation Control Unit generally assumes supervision of fur
ther processing of the c'ase to insure payment of the amount due 
under the compromise or judgment and prompt closing of the case 
upon the records of the courts and the Department. 


Suits for Refund 


Compromises and Administrative Refunds 


When a letter is sent to taxpayer's counsel notifying him that 
the Department has approved a compromise or administrative 
settlement, the case is transferred from the litigating section, which 
formerly exercised supervision, to the Litigation Control Unit. 
This Unit then performs all follo\vup activity to see that the check 
or credit is issued and resolves any disputes which may arise as 
to the proper disposition of the case. In most instances, these dis
putes involve the computation of the amount refundable. Prior to 
the issuance of the refund check or credit, it is the general prac
tice of the Internal Revenue Service to send the Department a 
formal computation of the amount proposed to be refunded or 
credited. This computation is then forwarded by the Litigation 
Control Unt to the U.S. Attorney for transmittal to taxpayer's 
counsel who should be requested to review the accuracy of the 
computation. If the computation is not agreeable to the taxpayer, 
he should be instructed to bring this matter to the attention of 
the Tax Division. The earlier such potential conflicts are spotted, 
the greater the chance of resolving them before the issuance of a 
refund check or credit. Refund checks in district court cases are 
made payable to the taxpayer and forwarded to the U.S. Attorney 
for delivery to taxpayer's counsel of record. A notice of adjust
ment, Form 1331-B, will accompany the check and should be deliv
ered to taxpayer's counsel with the check. If the refund is credited 


June 1, 1970 


U. S
. A


TTORNEYS M
ANUAL 1


97
0







65 


TITLE 4 : TAX DIVISION 


to other liabilities of the taxpayer, of course, there will be no 
check, but the notice of adjustment effecting the credit will be sent 
to the U.S. Attorney for delivery to taxpayer's counsel. 


The letter notifying the U.S. Attorney of the acceptance of the 
offer or of the authorization of an administrative settlement will 
request the U.S. Attorney to obtain from taxpayer's counsel a stip
ulation of dismissal, to be held by the U.S. Attorney until delivery 
of the refund check or notice of credit whereupon the stipulation 
can be filed with the court. In some cases, the U.S. Attorney will 
receive a refund check or notice of credit and the taxpayer's coun
sel will not have furnished him with a stipulation for dismissal. 
The U.S. Attorney should notify the taxpayer's counsel of the re
ceipt of the check or notice of credit and again request that he 
be furnished with a stipulation of dismissal. If taxpayer's counsel 
raises the objection that the amount of the check is insufficient, 
the U.S. Attorney should make an unconditional tender of the 
refund check by registered mail, receipt requested, in those cases 
where it is clear that the objection of the taxpayer's counsel is 
mathematical only. The covering letter should specify, with par
ticularity, that (1) the check is being tendered unconditionally, 
and (2) acceptance of the refund check will not prejudice the 
taxpayer's right to a further refund, if such be determined to be 
due the taxpayer (Sec. 6611(b), Internal Revenue Code of 1954). 
If taxpayer's counsel persists in his refusal to furnish the appro
priate documents, please advise the Tax Division immediately and 
we will instruct you as to the filing of an appropriate motion to 
dismiss or motion to enter satisfaction of judgment. A notice of 
adjustment is usually sent with the check, but the check should be 
tendered whether or not the notice of adjustment (Form 1331-B) 
has been received. 


If, however, in settlement cases, the objections raised indicate 
that there may not have been a meeting of the minds between the 
Government and the taxpayer as to the terms of the settlement, or, 
in judgment cases, the objections appear to be well-founded, then 
the U.S. Attorney should promptly notify the Tax Division and 
should hold the check pending further instructions. If the U.S. 
Attorney is in doubt as to whether the dispute signifies a lack of 
mutual agreement, he should resolve this doubt in favor of request
ing advice of the Tax Division. 


Where a dispute has arisen with respect to the statutory interest 
computation, the check again should be unconditionally tendered 
in the manner above indicated and counsel advised to take this 
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matter up directly with the Tax Division. For your information, 
the computation of the refundable amount made by the National 
Office of the Internal Revenue Service covers only the principal 
amount of the overpayment. All statutory interest computations 
are made in the field. See "United States Attorneys' Bulletin" 
Item, Vol. 18, No. 11, 1970. 


Judgments Against the United States 


It is the Department's policy to expedite payment of adverse 
judgments. This is based not only on the idea of keeping the Gov
ernment's liability for interest to a minimum, but also to insure 
expeditious receipt by taxpayers of their refund checks or credits. 


To implement this policy, it is the responsibility of the Litigation 
Control Unit to obtan all papers necessary to support the issuance 
of the refund check and furinsh them to the Internal Revenue 
Service. 


The U.S. Attorney should supervise the entry of judgments 
both as to form and amount. Amendments of judgments which 
contain errors is time-consuming and a source of embarrassment 
to the Government. The amount of the judgment should be sup
ported by a recomputation of the Internal Revenue Service, which 
the Division trial attorney should obtain and forward to the U.S. 
Attorney. The form of judgment should follow the example given 
in Title 4 of the Appendix of Forms. 


Once a proper judgment is entered, the U.S. Attorney must fur
nish the Division immediately the following papers, so that process
ing of the payment will not be delayed: 


(1) Three copies (two certified) of the judgment. 


(2) Three copies (two certified) of the mandate of the Court 
of Appeals when the judgment reverses the court below (this docu
ment is only required if reference to the mandate is not included 
in the judgment). 


(3) Three copies (two certified) of the cost bill itemizing the 
costs allowed by the district court, Form A.O. 133. (Costs in the 
Courts of Appeal are governed by Rule 39 of the Federal Rules of 
Appellate Procedure.) 


(4) Two copies of the following statement signed by the tax
payer (this is a requirement of the General Accounting Office and 
it is essential that it be signed by the taxpayer) : 
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Please mail the check in satisfaction of the judgment of 
costs in John Doe v. United States to the following address 
(counsel may wish to insert his own address here) : 


West Haven, Connecticut 
4372 Main Street 


signed 
John Doe 


By arrangement with the Administrative Office of the United 
States Courts, the clerk should furnish the papers without charge. 


When the check or credit is issued, the check and/or a notice 
of adjustment will be mailed to taxpayers in care of the appro
priate U.S. Attorney for delivery to the taxpayers or their counsel 
of record. In exchange for the refund check and/or notice of ad
justment, a satisfaction of judgment should be obtained and filed 
with the court. The case should then be closed on the records of 
the U.S. Attorney's office and the Tax Division advised immedi
ately in order that the case may be closed on its records. 


If taxpayer's counsel will not agree to furnish a satisfaction of 
judgment, the U.S. Attorney should make unconditional tender of 
the check in all cases where objections raised indicate that the 
taxpayer is entitled to at least the amount of the check. If the 
taxpayer is entitled to more than this amount, then Section 
6611 (b), Internal Revenue Code of 1954, will protect the tax
payer's interests while allowing him to negotiate the check. In 
those rare cases where the objection is that the check is drawn in 
too large an amount, the U.S. Attorney should advise the Tax 
Division and the check should be retained pending instructions 
from the Division. 


Interest 


There are various types of interest and various interest restric
tions peculiar to tax cases. Therefore, it is best that the judgment 
award only a principal amount (which will include 'any int!,!rest 
paid by the taxpayer on the taxes determined to have been over
paid) and provide for any additional interest thereon in general 
terms, as follows: "with interest thereon according to law." 


Costs 


On July 18, 1966, Public Law 89-507, 80 Stat. 306, was enacted. 
This law, which amends Section 2412 of Title 28 of the United 
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States Code, was proposed by the Department of Justice and was 
intended to correct the disparity of treatment with respect to court 
costs in litigation involving the Government and private parties. 
The following discussion is offered as an aid in resolving general 
questions relating to costs. Problems concerning the improper 
taxation of costs and not answerable thereunder should immedi
ately be communicated to the Tax Division by telephone in order 
that timely objections, if warranted, can be made. 


It should be initially pointed out that the new law applies only 
to actions filed subsequent to JUly 18, 1966. Hence, in all t'ax re
fund suits filed prior thereto, the former rules regarding costs 
which may be assessed against the United States still apply, i.e., 
costs allowed by the trial court and limited to those actually 
incurred for witnesses and fees paid to the clerk after joinder 
of issue. 


Section 2412 of Title 28 of the United States Code, as amended, 
provides: 


"Except as otherwise specifically provided by statute, a judg
ment for costs, as enumerated in section 1920 of this title but not 
including the fees and expenses of attorneys may be awarded to 
the prevailing party in any civil action brought by or against the 
United States or any agency or official of the United States acting 
in his official capacity, in any court having jurisdiction of such 
action. A judgment for costs when taxed against the Government 
shall, in an amount established by statute or court rule or order, 
be limited to reimbursing in whole or in part the prevailing party 
for the costs incurred by him in the litigation. Payment of a judg
ment for costs shall be as provided in section 2414 and section 2517 
of this title for payment of judgments against the United States. 


"SEC. 2. Section 2520 (d) of Title 28 of the United States Code 
is hereby repealed. 


"SEC. 3. These amendments shall apply only to judgments en
tered in actions filed subsequent to the date of enactment of this 
Act. These amendments shall not authorize the reopening or modi
fication of judgments entered prior to the enactment of this Act." 


The guiding principle, therefore, within the limits set out in the 
law will be that whoever is the prevailing party in litigation in
volving the Government is entitled to the same treatment in award
ing court costs. 


If a plaintiff is successful in the cause of action asserted against 
the defendant, he is the prevailing party even though he was 
awarded less than his demand or even if the defendant was suc
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cessful in his counterclaim (if the counterclaim was less than 
plaintiff's award) (20 Am. Jur. 2d, p. 15). 


The awarding of such costs is authorized only in actions filed 
subsequent to July 18, 1966. 


The costs to be awarded are for expenses incurred in litigation 
involving the Government in any court-State or Federal. The Act 
has no effect upon expenses or costs in administrative proceedings. 
Nor does it cover court costs of Government corporations which 
are treated as private parties. RFC v. Menihan Corp., 312 U.S. 8. 


Since the law has always been that the United States was sub
ject to the assessment of costs only to the extent authorized by 
E!tatute, no change in principle is effected by this new statute. 
There has merely been a substantial extension of the situations in 
'which the United States may be subject to costs. Thus, Rule 54 (d), 
F.R.C.P., needs no change. 


The kinds of costs that may be assessed under the statute are 
those enumerated in 28 U.S.C. 1920 with the exception of attor
neys' fees. With this specific exception, whether particular costs 
involving these items may be allowed will be governed by existing 
law and the court decisions. No change in this arrangement is 
made by this new statute. For example, expenses for transporting 
witnesses from outside the district or for more than 100 miles 
are apparently a matter within the discretion of the court. Farmer 
v. Arabian Amewican Oil Co., 379 U.S. 227. For discussions of 
particular costs and their allowance, see Moore's "Federal Prac
tice," Volume 6, paragraph 70 et seq.; Barron and Holtzoff, "Fed
eral Practice and Procedure," Volume 3, paragraph 1195 et seq.; 
20 Am. Jur. 2d 1; 20 C.J.S. 245; "Federal Tort Claims Practice 
Manual," paragraph 326. 


The House Subcommittee deleted a specific exemption of expert 
witness fees from the bill on the ground that the exemption was 
unnecessary in view of the general rule that any compensation 
to an expert witness in excess of the statutory witness fee may 
not be taxed as costs. Henkel v. Chicago, St. Paul, Minneapolis & 
Omaha Ry., 284 U.S. 444. This is the rule in Federal courts and 
in most of the States. In those States where this is not the rule, 
assessments for costs for expert witnesses should be scrutinized 
carefully for necessity for the witness and the reasonableness of 
the fee charged. 


The costs that may be assessed against the Government are to 
include only actual expenses incurred by the prevailing party and 
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are intended only to reimburse that party for such expenses. Thus, 
the Government shall not pay what are described as constructive 
fees of the type forbidden in 28 U.S.C. 1824, nor shall it be subject 
to any penalties, for example, for frivoluous appeals under 28 
U.S.C. 1912 or the penalties provided for in Rule 37 (e), F.R.C.P. 
The test whether even actual costs may be assessed is the standard 
one of whether or not the prevailing party's costs were necessary 
for resolution of the issues in the trial or proceeding and whether 
the expenses incurred, if necessary, were either reasonable in 
amount or as fixed by some schedule. It is not believed, for exam
ple, that the Government can insist that it should be assessed only 
for multilithing briefs and not for printing such documents. The 
appellate court rules usually permit alternative methods of repro
duction and, until the rule is changed, it is not likely that we can 
insist that the cheapest method must be used or that the Govern
ment shall be liable for no more than the cost of the cheapest 
method of reproduction. 


Absent a final judgment, the United States is not liable for any 
fees required as a precondition for the Government doing some
thing in a Federal court, for example, filing fees, 28 U.S.C. 1914, 
or marshal fees for serving process, 28 U.S.C. 1921. It may be 
responsible for such costs, if at all, only 'after litigation in which 
it is not the prevailing party and then, of course, only for such 
fees as were actually paid by the prevailing party. The Act places 
discretion in the judge; only the judge may award costs; nobody 
is required to payor collect costs fees without such a judicial 
award. For actions in a State or local court, the U.S. Attorneys 
have been given general authority to pay necessary fees and ex
penses. (U.S. Attorneys' Manual, Title VIII.) 


Special Problems 


Some of the special problems that may arise under this statute 
are as follows: 


Depositions.-A deposition necessarily obtained for use at tri'al 
(as opposed to one obtained merely as an aid in preparing for 
trial) comes within the phrase "stenographic transcript" as used 
in Section 1920 (2) of Title 28, U.S. v. Kolesar (C.A. Fla.) 313 F. 
2d 835 (1963), Cooke v. Universal Picture Co., 135 F. Supp 480 
(D.C. N.Y., 1955), HaTtig v. Schnoecknecht, 11 F.R.D. 166. 


As a general rule in the Federal courts, when depositions are 
not introduced in evidence, the cost thereof is not taxable. Cahn v. 
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Monroe, 29 Fed. 675. This rule is premised on the supposition that 
since it was not introduced at trial, it was not obtained necessarily 
for use at trial. However, the exception appears to be that, when it 
can be shown that the deposition was in fact necessarily taken for 
use at trial but not used because the case was dismissed for lack 
of jurisdiction, or deponents appeared and testified, costs for 
such may be assessed. Mashak v. Hackee, 303 F. 2d 526; Fireman's 
Fund Inc. Co. v. Standard Oil of California, 339 F. 2d 148; Modick 
v. Carvel Stores of New York, Inc., 209 F. Supp. 361; Perlman v. 
Feldmann, 116 F. Supp. 102; Prashkerr v. Beech Aircraft Corp., 
24 F.R.D. 305; Wagner v. Aetna Insurance Co., 16 F.R.D. 528. 


Thus, whether a deposition will be an item of cost will depend 
on whether it was obtained by counsel for purpose of discovery, 
Le., to prepare for trial, or whether in fact it was necessarily 
obtained by him for use at trial. The element of necessity is essen
tial and hence, where the deposition is not introduced at trial, it 
would seem that the burden is on the proponent to show that it was 
neces~arily obtained for use at trial. 


Costs under 28 U.S.C., Section 2410.-Under the Federal Tax 
Lien Act of 1966 (P.L. 89-719), Section 2410 cases have been 
expanded to include not only foreclosure and quiet title actions 
but also condemnation, partition, and interpleader suits. Since 
1410 cases involve more than two parties, the proper division of 
costs among these parties may at times cause concern. Accord
ingly, the following principles are offered in an attempt to obviate 
such concern. Although the following examples only consider fore
closure, the principles embodied therein apply equally to all action 
under 2410 with the exception of condemnation actions which will 
be considered separately under Condemnation; infra. 


Example I.-In an action to foreclose a mortgage or other lien 
in which the United States has been named pursuant to 28 U.S.C. 
2410, all other parties claiming and establishing a lien apart from 
the foreclosing plaintiff, are also prevailing parties and are entitled 
to reimbursement for their court costs. See Mortgages, 59 C.J.S., 
page 1583. 


If upon judicial sale sufficient proceeds are realized to satisfy 
all claimants, including the court costs of all prevailing parties, no 
problem of costs arises. 


However, if insufficient proceeds are realized upon judicial sale 
and a deficiency exists as to any or all claimants, costs may be 
included in the deficiency judgment awarded to them. In order of 
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priority, each claimant would be entitled to recover his costs, prin
cipal, and interest before the next priority claimant receives any 
money. 


Example 2.-In a 2410 proceeding in which the United States 
places in issue the priority of another claimant's lien and loses, the 
other party whose priority was unsuccessfully contested may be 
awarded costs against the United States necessarily incurred in 
connection with this separate issue. However, the United States is 
considered a prevailing party in the foreclosure action to the 
extent it establishes a valid lien (albeit asserting the incorrect 
priority) (59 C.J.S., page 1541). 


Condemnation actions.-No costs should be assessed in condem
nation actions in favor of either side. Rule 71A(l), F.R.C.P. states 
the correct position on this issue. 


Even though the United States is the prevailing party in almost 
every such proceeding, costs cannot be assessed against the land
owner because the payment of such costs would reduce the just 
compensation being paid for the taking. 


In the rare situation, such as in Maiatico v. United States, 302 
F. 2d 880 (C.A.D.C.), when the Government's right to take is 
successfully disputed by the landowner, no costs should be assessed 
against the Government because of the equality of treatment con
templated by the new enactment. 


Your attention is directed to the requirement in Rule 54(d) of 
the Federal Rules of Civil Procedure that exception to the im
proper taxation of costs by the clerk against the United States 
must be taken by your filing a motion for review by the court 
within 5 days of the date the costs are taxed by the clerk. In some 
instances, cost bills are being forwarded to the Division by the 
U.S. Attorneys' offices for processing and payment without the 
U.S. Attorney's office having taken exception to the improper costs 
taxed therein. Usually by the time cost bills are received in the 
Division and reviewed, it is too late to request your offices to move 
for review by the court, the time for filing such a motion having 
expired. It is requested, therefore, that this matter be given your 
special attention so that in the future the payment of improper 
costs may be avoided. 


Costs in the Courts of Appeals 


Pursuant to Rule 39 of the Federal Rules of Appellate Procedure, 
the prevailing party in an appellate action may recover the cost of 
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printing briefs and appendices. Accordingly, in those instances 
where the Government prevails and the United States Attorney 
arranged for the printing of the briefs and/or appendices, he 
should file the necessary documents described in Rule 39 with the 
Clerk within 14 days after the entry of judgment. When printing is 
done in Washington, the Tax Division will file the cost documents. 


The above rule applies to all actions filed in the Courts of 
Appeals subsequent to July 18, 1966. Super Food Services, Inc. v. 
United States, 416 F 2d 1236 (C. A. 7,1969). 


Collection Matters 

General 



Primary responsibility for collection of a judgment in favor of 
the Government in a tax case, as in any other case, rests with the 
office of the U.S. Attorney. 


However, certain aspects of the collection procedure for judg
ments in tax cases may differ from the procedures for collecting 
judgments in cases referred to the U.S. Attorneys from agencies 
other than the Internal Revenue Service. These differences should 
be kept in mind during the course of collection procedures in tax 
judgments to insure maximum efficiency and results. 


Cooperation With the District Directors' Offices 


A major factor which should be kept in mind is the unique 
resources for assisting in the collection of tax indebtedness pos
sessed by the Internal Revenue Service-resources not generally 
available to other Government agencies. For example, the local 
office of the District Director of Internal Revenue has personnel 
trained in the collection of tax indebtedness, and also has continu
ing access to financial data contained in subsequent tax returns of 
judgment debtors. 


The collection resources possessed by the District Directors' 
offices also accounts for some differences in the types of tax cases 
which will be referred to the U.S. Attorney in the first place. 
Generally, tax cases are not referred to the U.S. Attorney until 
after extensive efforts have been made to collect the indebtedness 
administratively. For example, the Internal Revenue Service has 
the authority to proceed by administrative levy against specific 
property owned by a delinquent taxpayer. For these same reasons, 
tax collection suits will not generally be brought for minor sums. 
Therefore, when a judgment is obtained in a tax case, and an 
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execution is returned unsatisfied, an FBI asset check is usually in 
order because less expensive efforts at locating assets will usually 
have been attempted without success before the suit is brought. 


Once the U.S. Attorney's office has completed the initial collec
tion efforts described below, the existence of the unique collection 
resources of the District Directors' offices have also dictated a 
different policy with respect to further collection procedures in 
many such cases. In 1957 the Internal Revenue Service and the 
Tax Division agreed that further followup in most routine cases 
where initial collection efforts of the U.S. Attorneys' offices have 
been exhausted could best be performed by the local District Di
rector's office. Therefore, instructions ,vere issued by the Internal 
Revenue Service to local District Directors advising them to make 
periodic investigations to attempt to locate assets in cases which 
are returned to the Internal Revenue Service under circumstances 
set out below. 


Initial Steps to Collect Judgments 


When money judgments are entered in favor of the Government, 
either in counterclaims in refund suits or in suits under the super
vision of the General Litigation Section, such cases may be trans
ferred to the Litigation Control Unit of the Tax Division for 
supervision of collection activity. In some cases where money 
judgments are entered in favor of the Government, the Section 
Chief may decide that it is more appropriate to have the Section 
attorney supervise collection activity. In any event the U.S. Attor
ney will be advised by the Division whenever responsibility for 
supervision of a case is transferred to the Litigation Control Unit. 


The U.S. Attorneys' offices should take the initiative in order 
to insure prompt collection of judgments entered in favor of the 
United States in tax cases. In Title III of this Manual (Civil Divi
sion) pages 3 :16-21, there is contained an extensive discussion 
of steps which can be taken to collect judgments and many help
ful suggestions are given as to how to proceed when problems are 
encountered. In tax cases, the preliminary steps in the collection 
of judgments will be much the same. Demand for payments should 
be promptly made, the Government's judgment should be per
fected as a lien by registering, recording, docketing or indexing 
it as required by State law (28 U.S.C. 1962), the debtor should 
be personally interviewed, and, where appropriate, interrogated 
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orally or by written interrogatories (Rules 69 (a), 26-37, and 
45 (d) F.R.C.P.). 


Execution and Supplementary Proceedings After Judgment 


Under Rule 69, F.R.C.P., a judgment for the payment of money 
is generally enforceable by a writ of execution unless the district 
court directs otherwise; and the procedure upon execution and 
in any supplementary proceedings in aid of judgment is governed 
by the existing practice of the State in which the district court 
is held, except to the extent provided otherwise by any Federal 
statute. Rule 69 also permits the examination of any person, in
cluding the judgment debtor, either in the manner provided by 
those rules for taking depositions or in the manner provided by 
the local State practice. The Rule, therefore, is substantially 
broader than Section 916 of the Revised Statutes, which it has 
now superseded. See advisory notes to Rule 69, F.R.C.P.; Section 
3800. See also Schram V. Carlucci, 41 F. Supp. 36 (E.D. Mich.). 


If a writ of execution is returned unsatisfied, in whole or in 
part, an FBI asset investigation should ordinarily be requested. 


Execution Outside of State 


A final judgment for the recovery of money or property entered 
in a district court may be registered in any other district by filing 
therein a certified copy of the judgment, and, when so registered, 
it has the same effect as a judgment in the district where regis
tered and it may be enforced in the same manner (28 U.S.C. 1963). 
In addition to this remedy, a writ of execution on a judgment ob
tained for the use of the United States in a district court may run 
to and be executed in any other State or in any territory or in the 
District of Columbia, but all such writs must be issued from and 
made returnable to the district court in which the judgment was 
obtained (28 U.S.C. 2413). See Toland v. Sprague, 12 Pet. 300, 
328; Pierce V. United States, 255 U.S. 398; 14 Op. A.G. 384. 


Payments and Records 


All payments on judgments should be forwarded to the District 
Director. See Sections 7406 and 6311, Internal Revenue Code of 
1954. However, the Department must be kept advised of all pay
ments so made and appropriate entries should be made on the 
records of the court and the Debtor Index and Payment Record, 
Form U.S.A. 117, maintained by the U.S. Attorney. 
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The U.S. Attorney should maintain his records on tax judgments 
in the same manner as he maintains records on other judgments 
in favor of the United States. That is, he will maintain such tax 
judgments in either an active, inactive, or closed status. 


Transfer Of Cases To "Inactive" Or "Closed" Status 


Judgments in tax cases which have not been fully collected must 
not be transferred on the records of the U.S. Attorneys' offices 
from an active status to any other status without the prior ap
proval of the Tax Division. 


The initial collection steps described above should be completed 
in all cases, except where the facts and circumstances clearly indi
cate that they are not advisable. If assets are discovered, the U.S. 
Attorney should, of course, take the steps necessary to have these 
assets applied against the judgment. If further judicial proceed
ings, such as garnishment suits, suits against transferees, or pro
ceedings against newly discovered property appear appropriate, 
these actions should not be undertaken without the prior approval 
of the Tax Division. 


If the initial collection steps described above are completed with. 
out discovering assets which can be presently applied against the 
judgment, but assets are located which may become available in 
the future (such as in some of the situations described in Title III 
of this Manual (Civil Division), at pp. 24.10, 24.11), then the 
U.S. Attorney should request the Tax Division's permission to 
transfer the case to an inactive status. At this time the U.S. Attor
ney should outline to the Tax Division a proposed follow up pro
cedure appropriate to the particular situation. If the Tax Division 
gives permission to transfer the case to an inactive status, the 
District Director must be notified so that his office can also initiate 
periodic followup actions under established Internal Revenue 
Service procedures. 


If, after completion of the initial collection steps described 
above, no assets are discovered which can presently be applied 
against the judgment and no definite prospects for future pay
ments are discussed, the U.S. Attorney should request Tax Divi
sion permission to close his file and return the case to the Internal 
Revenue Service, which will then make the periodic investigations 
prescribed by their established procedures. Any unusual aspects 
of such cases which would indicate that the Department should 
retain primary responsibility for further collection efforts should 
be called to the attention of the Tax Division at this point. 
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It should be emphasized that returning such cases to the In
ternal Revenue Service does not involve a determination that 
they are uncollectible. This procedure was originally established 
in recognition of the superior followup capabilities possessed by 
the Internal Revenue Service and contemplates that they will 
make the final decision as to when the further expense of followup 
action is not justified by the prospects of further collection. The 
U.S. Attorney should stand ready to provide the District Director 
with all reasonable assistance, including reactivation of the case 
in the event further proceedings by the U.S. Attorney's office 
appear warranted. 


Requests to transfer cases to an inactive or closed status should 
be accompanied by a memorandum setting forth the results of 
the collection activity which has been completed and, if any of 
the routine initial collection steps have been omitted, the reasons 
therefor. The information in this memorandum should be suffi
ciently detailed to provide an adequate basis for the Tax Division 
to determine the appropriate disposition of the case. 


To assist the District Director's office in his further periodic 
investigations, he should be notified, at the time the case is trans
ferred to an inactive status or returned to the Internal Revenue 
Service, of the steps which have been taken to collect the judg
ment and of the results of any asset investigations which have 
been conducted. 


Compromises 


In compromising tax judgments, the U.S. Attorney must follow 
the procedure set out for the compromise of any tax case.* Settle
ments after judgment can only be approved on the basis of doubt 
as to collectibility and the offer should be accompanied by either 
a financial statement of the taxpayer (T.D. Form 433, available 
at the local office of I.R.S.) or an investigation report prepared 
by the FBI. A deferred payment arrangement under which the 
United States is to receive the full amount of the judgment is not 
considered a compromise so as to require the U.S. Attorney to ini
tiate the procedures set out above with respect to compromises. 


* An exception to the rule that all settlements must be approved by the Division are 
settlements which involve the release of the Government's rights of redemption in certain 
eases brought under 28 u.s.c. 2410. See Tax Division Memorandum No. 391. 
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The functions of the Department assigned to the Land and 
Natural Resources Division all matters pertaining to: (1) the 
public domain lands and the Outer Continental Shelf of the United 
States; (2) other lands and interests in real property owned, 
leased, or otherwise claimed or controlled, or allegedly impaired 
or taken, by the United States, its agencies, officers, or contractors, 
including the acquisition of such lands by condemnation or other
wise; (3) the water and air resources controlled by the United 
States, without regard to whether the same are in or related to 
the enumerated lands; and (4) the other natural resources in or 
related to such lands, water, and air. There are a limited number 
of exceptions to this general assignment which are spelled out in 
Section 0.65 of Subpart M of Part 0 to Chapter 1 of Title 28, Code 
of Federal Regulations. The Division assignment also includes 
representation of the interests of the United States in all civil 
litigation in Federal and State courts, and before the Indian Claims 
Commission, pertaining to Indians, Indian tribes, and Indian 
affairs, and matters relating to restricted Indian property, real or 
personal, and the treaty rights of restricted Indians. These assign
ments are handled by 7 sections; namely, General Litigation, Land 
Acquisition, Indian Claims, Appraisal, Appellate, Marine Re
sources, and Administrative. A legislative assistant is responsible 
for Division legislative matters and special assignments. 


GENERAL LITIGATION MATTERS 


All pending or contemplated cases, matters, and proceedings in 
the trial courts (except condemnation proceedings and the defense 
of Indian tribal claims) are handled by the General Litigation 
Section. 


Institution of Actions 


In the absence of specific authorization to the contrary from 
the Assistant Attorney General, all actions initiated by the Land 
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and Natural Resources Division shall be instituted in the U.S. 
District Court in the name of the United States. 


Authorization From the Assistant 
Attorney General Prior to Institution of Actions 


Litigation may not be instituted without specific authority from 
the Assistant Attorney General (in an emergency, authority may 
be requested by telegraph or telephone), except in those matters 
set out hereinafter in which the U.S. Attorneys are authorized to 
act on the direct request of certain agencies. 


Pollution Litigation 


Whenever facts indicating the possibility of suit by the United 
States by reason of air or water pollution come to the attention 
of the U.S. Attorney, these facts should be reported to the Land 
and Natural Resources Division. Pollution litigation, like other 
litigation of the Land and Natural Resources Division, may not be 
instituted without specific authority from the Department. When 
necessary, the Land and Natural Resources Division will coordinate 
such actions with the Admiralty and Shipping Section of the Civil 
Division and the Criminal Division. 


Defense of Suits Against Officers or Agents 
of the United States 


The Department should be informed at once of the pendency of 
any action against a Federal official or employee for acts done or 
to be done in the performance of his official duties. The U.S. At
torney may appear and represent the officer or employee at the 
latter's request or at the request of his superior, but when time 
permits, no appearance should be made until instructions from 
the Department are obtained. If necessary, the request for in
structions should be by telephone or telegraph. An action against 
a Federal officer or employee brought in a State court may be 
removed to the Federal court (28 U.S.C. 1442). The U.S. Attorney 
will be instructed immediately as to whether an action in a State 
court should be removed to the Federal court; before receiving 
these instructions, he should take no steps in the State court which 
would prevent removal. 
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Defense of Condemnation Actions 
Against the United States 


By Land and Natural Resources Division Directive No. 9-68, 
dated August 5, 1968, standardized procedures were established 


for the processing of condemnation actions against the United 
States under or purportedly under 28 U.S.C. 2410, as amended 
November 2, 1966. See 64, Land and Natural Resources Division 
Source Volume. With respect to all such cases, excepting only those 
involving Federal tax liens, which are subject to Tax Division 
instructions, that directive, as modified from time to time, should 
be consulted. 


Submission of Pleadings, Briefs, and Other Papers 
to the Department 


Except in matters where the U.S. Attorney is authorized to act 
on the direct request of agency involved, concerning which dif
ferent instructions are hereinafter set forth, two copies of the 
complaint and two copies of all other papers filed by any party 
or by the court, including pleadings, orders, proposed findings, 
judgments, opinions or other instruments of record, briefs, mem
oranda, and offers in compromise must be promptly forwarded to 
the Department. (One copy is for inspection and filing in the 
Department; the other is for transmission to the interested 
department or agency.) Only when so instructed in specific cases 
is it necessary that copies of any of the foregoing instruments 
which are to be filed on behalf of the Government be submitted 
to the Department before filing the originals. 


Lis Pendens 


Whenever required by the nature of the case, a notice of the 
pendency of the action or lis pendens shall be filed or recorded 
among the proper local records, except in those jurisdictions where 
the law is settled that the commencement of the action is notice 
to all persons affected. 


Stipulations 


In no case except direct reference matters shall the U.S. At
torney enter into an agreed statement of facts or a stipulation to 
abide the result in another case or any stipUlation concluding the 
substantive rights of the United States without specific author-


June 1, 1970 


U. S
. A


TTORNEYS M
ANUAL 1


97
0







4 


TITLE 5: LAND AND NATURAL RESOURCES DIVISION 


ity from the Assistant Attorney General in charge of the Land 
and Natural Resources Division. 


Findings of Fact and Conclusions of Law 


In all actions in the Federal courts, tried upon the merits without 
a jury, care should be exercised that proper findings of fact and 
conclusions of law are entered by the court as provided by Rule 
52 (a), Federal Rules of Civil Procedure. 


While the Rule provides requests for findings are not necessary 
for review, such requests should be filed whenever appropriate or 
advantageous. 


Proper objection should be made to requests for findings of op
posing parties. When necessary a motion should be made not later 
than 10 days after the entry of judgment to amend the findings 
adopted by the court or to make additional findings in accordance 
with Rule 52 (b) . 


Recording Judgment 


Whenever a judgment affecting the title to real property is 
recovered by the United States, the necessary recordation should 
be made promptly. 


Perfecting Lien of Judgment 


Whenever a judgment for money is recovered by the United 
States the necessary action shall be taken in accordance with the 
provisions of local law to perfect and preserve the lien of the 
judgment upon all property of the judgment debtor in the district 
in which the judgment has been entered or in any other district 
where the property of the defendant may be found. See 28 U.S.C. 
1962 and 1963, and also Rhea v. Smith, 274 U.S. 434. 


Compromises 
No claim or case may be compromised without specific or 


delegated authority from the Attorney General, except in certain 
cases referred directly to the U.S. Attorney by the agency involved, 
discussed later in this Title. 


When a compromise is offered, the U.S. Attorney or field at
torney shall require the offerer to reduce the proposal to writing 
and to submit with it a cashier's or certified check, bank draft, 
or money order for the amount offered, drawn or endorsed un
conditionally to the order of the Treasurer of the United States. 
Where a large sum is involved a token deposit is acceptable. The 
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U.S. Attorney or field attorney then shall forward to the Depart
ment the written offer; his recommendation and the reasons there
for; and a statement of the debtor's financial status. 


The recommendation should be guided by the principles that 
compromise offers cannot be accepted unless (a) there is doubt 
as to whether judgment can be secured for an amount larger than 
that offered in compromise, (b) if a judgment has been or can 
be secured there is doubt as to whether an amount larger than 
that offered can be collected, or (c) the probable cost of collection 
exceeds the difference between the amount recoverable. 


The financial statement need not be forwarded where the 
offer is recommended for acceptance solely because there is doubt 
as to whether judgment can be secured for an amount larger than 
that offered or because the probable cost of collection exceeds 
the difference between the amount offered and the amount 
recoverable. 


Payment of Claim or Judgment 


Except when required by the circumstances of a particular case, 
no property other than money should be accepted in full or part 
payment of a claim, compromise, or judgment and in no event 
shall property other than money be accepted until all incurred 
court costs are paid. The procedure followed in the collection 
and transmittal of funds is covered by Department Memorandum 
No. 207, 2d revision, dated March 10, 1958, and supplements. When 
property other than money is accepted as payment it should be 
delivered to the local representative of the interested agency, a 
receipt taken, and the fact of its acceptance and its estimated 
value reported to the Department. 


Execution to Enforce Collection of Judgment 


Whenever necessary to enforce collection of a money judgment, 
the U.S. Attorney or the field attorney should ascertain such facts 
as the facilities of his office will permit to determine whether 
the judgment debtor has property subject to execution and 
whenever necessary should invoke the aid of the field officer of the 
agency at whose instance the action originally was instituted. If 
property subject to execution is found, execution should be issued 
and a levy made. If no property subject to execution is found, 
execution should not be issued unless required by local law to 
perfect or protect the judgment lien or its priority, or unless 
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the U.S. Attorney has reason to believe the issuance of execution 
will induce voluntary payment. If no distrainable property is 
found, the Department should be informed of the results of the 
investigation and the case should be held in abeyance awaiting 
instructions. 


Costs 


In no case may payment of costs be waived. Whenever money 
is accepted as full or partial payment, or in compromise, it must 
be applied first to court costs. 


Direct Reference Cases 


Trespasses, Damages, and Delinquent Charges 


U.S. Attorneys are authorized to act in matters concerning 
real property of the United States, including tribal and restricted 
individual Indian land, not involving new or unusual questions or 
questions of title or water rights, on behalf of any other depart
ment or agency in response to a direct request in writing from 
an authorized field officer of the department or agency concerned, 
without prior authorization from the Land and Natural Resources 
Division in the following described cases: 


(1) Actions to recover possession of property from tenants, 
squatters, trespassers, or others, and actions to enjoin trespasses 
on Federal property; 


(2) Actions to recover damages resulting from trespassses 
when the amount of the claim for actual damage based upon an 
innocent trespass does not exceed $5,000. The U.S. Attorneys may 
seek recovery of amounts exceeding $5,000: (a) If the actual 
damages are $5,000 or less and State statutes permit the recovery 
of multiple damages, e.g., double or treble, for either a willful or 
an innocent trespass; (b) if the actual damages are $5,000 or less, 
but the action is for conversion to obtain recovery of the enhanced 
value of property severed and removed in the trespass; 


(3) Actions to collect delinquent rentals or damages for use 
and occupancy of not more than $5,000; 


(4) Actions to collect costs of forest fire suppression and other 
damages resulting from such fires if the total claim does not 
exceed $5,000; 
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(5) Actions to collect delinquent operation and maintenance 
charges accruing on Indian irrigation projects and Federal reclama
tion projects of not more than $5,000; 


(6) Actions for breach of contract in timber sale cases where 
the amount of the claim does not exceed $5,000. 


In each such case, the U.S. Attorney shall assure that a copy 
of the written request of the authorized field officer has been 
forwarded to the Land and Natural Resources Division, General 
Litigation Section, Department of Justice, Washington, D.C. 20530. 


Institution of Actions for Money Only 


No action for the recovery of money only shall be instituted un
less the referring agency supplies satisfactory proof that a judg
ment if recovered would be collectible. 


Actions Are To Be in U.S. District Court; Exceptions 


All actions shall be instituted in the Federal Court in the name 
of the United States except that, where the Federal Court is not 
in session so that possession cannot be summarily obtained, suit 
may be instituted in the State court. 


Correspondence 


Contemporaneous with the transmittal of correspondence from 
one of the agencies to a U.S. Attorney one copy of the communica
tion shall be forwarded to the Land and Natural Resources Divi
SIon, General Litigation Section, Washington, D.C. 


Contemporaneous with the transmittal of correspondence from 
a U.S. Attorney to anyone of the agencies one copy of the com
munication shall be forwarded to the Assistant Attorney General, 
Land and Natural Resources Division, General Litigation Section, 
Washington, D.C. 20530. 


Transmittal of Pleadings and Other Papers 


One copy of each pleading and paper filed by any party or by 
the court shall be promptly forwarded to the Department and 
two copies shall be forwarded to the local officer of the referring 
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agency (the local officer forwards one copy to his agency in Wash· 
ington, D.C.). 


Compromise, Dismissal, or Closing of Direct-Reference Cases 


(1) Subject to the limitations imposed by paragraph (3) 
of this Section, U.S. Attorneys are authorized to accept or reject 
offers in compromise in direct-reference cases (and in cases which 
were not referred directly to the U.S. Attorney but could have 
been under the authorization above set forth) without the prior 
approval of the Land and Natural Resources Division if the author· 
ized field officer of the interested agency concurs in writing, except 
that a U.S. Attorney may accept an offer without the concurrence 
of the field officer if the acceptance is based solely upon the 
financial circumstances of the debtor. 


(2) A direct-reference matter (and a matter which was not 
referred directly to the U.S. Attorney but could have been under 
the authorization above set forth) may be closed without action 
by the U.S. Attorney or, if filed in court, may be dismissed by 
him, if the field officer of the interested agency concurs in writing 
that it is without merit legally or factually. The U.S. Attorney 
may close a claim without consulting the field officer of the inter
ested agency if the claim is for money only and if he concludes 
(a) that the cost of collection under the circumstances would ex· 
ceed the amount of the claim or (b) that the claim is uncollectible. 


(3) The U.S. Attorneys are not authorized, without the prior 
approval of the Land and Natural Resources Division, to act 
with respect to the dismissal, compromise, or closing of a case, if 
(a) there is a divergence of views between the U.S. Attorney 
and the field officer of the referring agency in a case requiring 
concurrence; (b) subsequent to acceptance of the reference, it be· 
comes apparent that the claim involves a novel point of law, a 
question of policy, or otherwise constitutes a precedent; (c) 
for any reason, the compromise of a claim, as a practical matter, 
will control or adversely affect the disposition of other claims 
totaling more than the amounts designated as being subject to 
direct reference. If any of these conditions exist, the matter shall 
be submitted to the Land and Natural Resources Division for 
decision. 
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Post-Judgment Collection Efforts 


The instructions issued by the Civil Division governing action 
to be taken for the collection of judgments, set forth in Title 3, 
page 69, inclusive, are applicable to all judgments entered in favor 
of the United States, and reference is made to them for appropri
ate guidelines to be followed in collection activities to be under
taken after the entry of judgment in favor of the United States in 
Land and Natural Resources Division cases. This does not enlarge 
the authority of U.S. Attorneys to compromise in Land and Natu
ral Resources Division cases beyond the limits stated in Title 5. 


ACQIDSITION OF LAND BY CONDEMNATION 


Condemnation Procedure 


Rule 71A, Federal Rules Civil Procedure, governs the procedure 
to be followed in all cases for the condemnation of real and per
sonal property under power of eminent domain. All condemnation 
cases must be prosecuted in strict conformity with this Rule. 
Rule 71A provides that the general Federal Rules of Civil Procedure 
shall be applicable to all cases, except as otherwise provided in 
Rule 71A. There must be, therefore, strict conformity with the 
general rules, subject to the exception noted. Rule 71A prescribes 
the form and content of the complaint, the form, content, and 
method of service of notice to defendants, and the form and 
content of the answer or appearance of defendants. Forms comply
ing with the rules and approved by the Department are included 
herein in the Appendix. 


The complaint in condemnation must not vary in form or sub
stance from any instruction given by the Department and if 
there is any variance, the Department must be advised at once 
of such changes and the reasons therefor (Appendix, Form 4). The 
Departme1'J.t must be advised of the date of institution of cases. 


Service of the notice of condemnation must be made in ac
cordance with Rule 4 (c) and (d) of the Rules. A copy of the com
plaint need not be served with the notice of condemnation. Personal 
service of the notice must be made under Rule 71A (d) (3) upon 
any defendant whose residence is known, who resides within the 
United States or its territories or insular possessions (Appendix, 
Form 8). The U.S. Marshal for the district in which the defendants 
reside should be requested to make personal service upon defend-
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ants living outside the territorial limits of the court in which the 
case is pending. A sufficient number of copies of the notice should 
be furnished the Marshal for service upon defendants, for the 
return of service pursu<!nt to Rule 4 (g), for the Marshal's files 
and for use by Government counsel in charge of the case. In juris
dictions in which notices are served on defendants immediately 
after the filing of the case, such notices should be accompanied 
by a statement showing the amount deposited as estimated just 
compensation, the procedure to be followed in obtaining disburse
ment of the funds and other helpful information that will facilitate 
the disposition of the case. 


The same form of notice is used for service by publication as 
for personal service (Appendix, Form 8). However, to avoid un
necessary expense, the notice should contain only the shortest 
adequate legal description sufficient for the identification of the 
property and the names of all defendants served personally should 
be eliminated from the published notice. The use of lengthy de
scriptions, particularly by metes and bounds, should be avoided 
so that costs of pUblication may be minimized. 


For detailed procedures and suggested forms of pleading in 
these cases see "A Procedural Checklist for the Processing of 
Condemnation Cases and Suggested Forms of Pleading," p. 32, 
this Title. 


Disposition I)f Small Condemnation Tracts 


For a number of years the large majority of new condemnation 
cases filed were for the acquisition of tracts of lands of small value. 
Although efforts have been made to reduce the incidence of con
demning small tracts more than one half of all pending tracts 
involve properties appraised at $4,000 per tract, or less. 


U.S. Attorneys are urged to institute and prosecute small tract 
programs for the early settlement or trial of these tracts. This 
will permit early payment to the landowners, reduce costs and 
interest paid on deficiency awards and permit the careful prep
aration of cases in which the Government has greater exposure 
to possible awards involving substantial payments of both prin
cipal and interest. 


A suggested program for the settlement or trial of condem
nation cases is set out at tab XYZ, "I Condemnation Seminar 
1962" and is also contained in p. 22, "Land & Natural Resources 
Division Source Volume." 
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Major Condemnation Case Program 
The statistics for pending condemnation cases covering the 


past 10 years disclose that the tracts having appraised values of 
$100,000 or more are relatively few; however, some of these 
tracts may involve more in value than thousands of small tracts. 
Major tracts include all tracts involving deposits of estimated 
compensation of $100,000 or more and other tracts involving claims 
for compensation in such amounts and tracts in which significant 
and complex legal problems may be decided. 


To protect the Government's interest it is of the utmost im
portance that special attention be given to the careful and thorough 
preparation of these important cases. U.S. Attorneys are urged 
to review the procedural guide for a major tract case program 
which is set out ·at tab W, "I Condemnation Seminar 1962," and 
is also contained in p. 40, "Land and Natural Resources Division 
Source Volume." 


Classification of Condemnation Cases for 
Administrative Purposes 


Types of cases.-Division attorneys or U.S. Attorneys, as ap
propriate, shall classify condemnation matters in two categories 
and shall promptly advise all assigned attorneys of such classifi
cation. Category 1 will consist of cases in which there are no 
actual or anticipated policy questions, peculiar appraisal problems, 
novel legal questions, or claimed compensation in excess of $50,000. 
Category 2 will consist of cases anticipated to fall within the ex
ceptions described above. Division attorneys or U.S. Attorneys, 
however, may reclassify a case at any time if such becomes 
necessary or desirable because of changed circumstances. 


Category 1matters.-U.S. Attorneys will have full responsibility 
for the Category 1 cases, subject only to (i) such assistance on 
tactical or legal matters as they may request of the Department 
of Justice, and (ii) approval of the Justice Department of any 
settlement in excess of $10,000 or, under that amount, (a) when, 
for any reason, the compromise of a particular claim, as a practical 
matter, will control or adversely influence the disposition of 
related claims totaling an amount in excess of $10,000, or (b) 
when the revestment under 40 U.S.C. 258f of any land or improve
ments or any interests in land are involved, except in cases in 
which the landowner desires to remove buildings, trees and shrubs, 
crops, or fixtures attached to the realty which are not needed 
or desired by the Government, provided that the exclusion has 
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been approved by the local representative of the acquiring agency, 
or (c) when, because a novel issue of law or question of policy 
is presented, or for any other reason, the offer should receive 
the attention of the Land and Natural Resources Division of this 
Department. 


In particular, the assigned Assistant U.S. Attorney will not 
need clearance from the Justice Department for any trial or settle
ment action that i.;; compatible with the requirements set out on 
pages 9 and 10 of the "Land Acquisition Program Statement." He 
should, nonetheless, send copies of court papers to the Depart
ment of Justice for information, comment, and suggestion and 
should cooperate in the reasonable implementation of all sugges
tions made. 


For further information as to the classification of condemnation 
cases and related matters, see letter dated March 4, 1968, to 
which is attached "Land Acquisition Program Statement" to U.S. 
Attorneys, p. 1, "Land and Natural. Resources Division Source 
Volume." 


Dismissal or Abandonment 
Condemnation cases must not be dismissed as to any of the land 


included in the instructions to condemn, nor may there be any 
change as to the interest or estate to be acquired, unless expressly 
authorized by the Department. Orders of dismissal must be 
entered without prejudice and without costs. The procedure for 
dismissal is set forth in Rule 71A (i), F.R.C.P. Instructions for the 
termination of cases instituted to acquire the temporary use of 
property are hereinafter set forth (Appendix, Forms 29 and 30). 


Lis Pendens 
Upon the filing of a complaint in condemnation, a notice of the 


pendency of the case or lis pendens must be recorded among the 
local land records, or other place as required by local law except 
in those States where the local law does not authorize notice of 
Federal proceedings to be so recorded. The Act of August 20, 
1958, 72 Stat. 683, adds Section 1964 to Title 28 requiring that 
such registering, recording, etc., be done in order that constructive 
Dotice be given. 


Procurement of Evidence of Title 
Rule 71A(c) provides that there shall be named as defendants 


in condemnation cases all persons having or claiming an interest 
in the property condemned whose names can be ascertained by 
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a reasonably diligent search of the local land records, considering 
the character and value of the property involved and the interest 
or estate to be acquired. This requires that evidence of title 
shall be obtained and examined for a determination of the neces
sary and proper parties defendant. The Standards for the Prepara
tion of Title Evidence in Land Acquisitions by the United States, 
set forth in this Title must be followed in the procurement of 
evidence of title. Instructions with respect to the solicitation of 
bids and the award of contracts for evidence of title are set out 
in Title 8 under "Contract Service and Forms." 


The evidence of title must be continued to a date subsequent 
to the recordation of the lis pendens or a copy of the judgment 
on the declaration of taking. Based upon the information, if any, 
disclosed by the continuation of the evidence of title, and the 
certificate of inspection and possession, any additional parties 
shown by the continuation to have, or who may claim to have, 
any interest in the property involved must be joined as defend
ants in the case and any changes in the naming of necessary 
and proper parties defendant must be effected. The procedure 
for adding, dropping, or substituting parties is by motion and 
order under Rules 21, and 71A (g) and (i) (3) (Appendix, Form 7). 
An amended complaint need not be filed. 


Certificates as to Parties in Possession and Mechanics' Liens 


In order to insure the joinder as defendants in the condemna
tion case of all parties who have, or who may claim to have, any 
right or interest in the property involved, whether or not such 
right or interest is disclosed by the evidence of title, the U.S. 
Attorney or field attorney should obtain a certificate showing (a) 
whether any party is in actual or constructive possession of all 
or any part of the land whose rights, if any, are not a matter 
of record, and (b) whether within the period provided by local 
law there has been any work or labor performed upon the prop
erty or any material furnished in connection with any work 
upon the property which would entitle anyone to a lien. Generally, 
the necessary certificate of inspection may be obtained from the 
local representative of the acquiring agency or the custodian 
for the Government of the property. The certificate should con
form substantially with that set out in the Appendix (Form 2). 
All or any number of the tracts or parcels of land in a particular 
case may be included in one certificate of inspection, if more 
convenient than using a separate certificate for each tract. 
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All parties disclosed by the certificate as to possession and me
chanics' liens to have an interest in the property involved must be 
joined as defendants in the case. 


Orders of Possession 


U.S. Attorneys and field attorneys must comply promptly with 
instructions from the Department requiring the entry of an order 
for the surrender of possession of property to the Government. 
See forms of motion and order for possession (Appendix, Forms 10 
anc.111). Notice of the entry of the order and of the date provided 
therein for the surrender of possession are controlled by Rules 5 
and 77 (d), F.R.C.P. Service of a copy of the order should be made 
in possession of the land in accordance with Rule 5 (b) or service 
should be made in the manner and within the time directed by 
the court in the order. 


If the party in possession refuses to surrender possession as 
provided in the order, application should be made in accordance 
with Rule 70, F.R.C.P., for a writ of assistance to put the Govern
ment in possession. Application for a citation in contempt under 
Rule 70 should not be made without the prior approval of the 
Department. 


Declaration of Taking Procedure 


U.S. Attorneys and field attorneys must comply promptly with 
instruction from the Department for the filing of a declaration 
of taking and the deposit of estimated just compensation pursuant 
to the Declaration of Taking Act (40 U.S.C. 258a-f). Duplicate 
originals of a dated receipt of the Clerk of the Court for the 
amount deposited as estimated just compensation should be ob
tained and transmitted to the Department (Appendix, Form 1). A 
judgment on the declaration of taking is not required unless specifi
cally requested by the Department. The judgment, if obtained, 
should contain a finding by the court of the filing of the declaration 
of taking and the deposit of estimated compensation, the dates 
thereof, and an adjudication that title to the exact extent of the 
estate or interest described in the declaration is vested in the 
United States. The judgment should also contain an order for 
the surrender of possession if requested by the acquiring agency. 
Unnecessary recitations should be omitted from the judgment 
in accordance with Rule 54 (a), F.R.C.P. Service of copies of the 
judgment upon defendants is controlled by Rules 5 and 77 (d), 
id. The case must be prosecuted to a speedy conclusion in order 
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to minimize the amount of interest which the Government must 
pay on the amount of the ultimate award in excess of the deposit. 


Under the Declaration of Taking Act and Rules 71A (c) (2) and 
(j) the court may order that the moneys deposited as estimated 
compensation, or any part thereof, shall be paid forthwith to the 
rightful claimant. The purpose of the Declaration of Taking Act 
is first, to give to the Government title to and possession of the 
land and to relieve the Government of the burden of interest ac
cruing on the amount of the deposit, and second, and of equal 
importance, to make funds available for immediate distribution 
to the former owner in the discretion of the court. 


In furtherance of this purpose and in accordance with Rule 
71A (j), U.S. Attorneys and field attorneys are required actively 
to assist landowners and the court as amicus curiae, in effecting 
prompt distribution of funds deposited pursuant to the Declara
tion of Taking Act. Further instructions with respect to distribu
tion will be found under Disbursement of Funds in Court, p. 23 
of this Title. No formal objection to the distribution by the court 
of all or any part of the deposit should be made without prior 
approval of the Department. 


Immediately upon the filing of a declaration of taking and the 
deposit of estimated compensation, the landowner and other parties 
interested should be notified by letter, by the U.S. Attorney or 
field attorney, of the deposit and the amount thereof, that im~ 
mediate distribution of the funds deposited may be made without 
prejudice to the right of the landowner to claim a larger amount, 
and that Government counsel will render assistance in effecting 
advance distribution. A form of letter with which there should 
be substantial conformance is included (Appendix, Form 3). 


Exclusion of Property Acquired by Declaration of Taking 


The Attorney General is authorized in any condemnation case to 
stipulate in behalf of the United States to exclude any property 
or any part thereof or interest therein that may have been taken 
by the United States by declaration of taking (40 U.S.C. 258f) 
(Appendix, Form 28). The necessity for the exclusion of property 
acquired by declaration of taking generally occurs in two classes 
of cases: 


(a) Cases in which through inadvertence or otherwise title 
has been taken to property or some portions thereof or estate or 
interest therein not desired by the acquiring agency or found 
subsequently not to be needed for public use; 
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(b) Cases in which the landowner desires to remove buildings, 
trees and shrubs, crops, or fixtures attached to the realty which 
are not needed or desired by the Government. 


The authority of U.S. Attorneys and field attorneys to enter 
into stipulations is governed by the nature of the property to 
be excluded but in the event of any question, specific instructions 
should be obtained from the Department. 


U.S. Attorneys and field attorneys must obtain the prior author
ization of the Department for the exclusion of property men
tioned above in subparagraph (a). U.S. Attorneys and field at
torneys are authorized to enter into stipulations for the exclu
sion of property of the type mentioned in subparagraph (b) with
out securing the approval of the Department provided that the 
exclusion has been approved by the local representative of the 
acquiring agency. However, if the property of the latter class is 
of high value, the specific approval of the Department should be 
obtained. 


In all cases in which a stipulation is entered into for the ex
clusion of property, the stipulation must contain either a provision 
fixing the amount by which the just compensation, whether al
ready determined or to be determined, shall be reduced by reason 
of the exclusion, or a provision to the effect that no claim of 
whatever nature for just compensation will be asserted in the 
case or otherwise for the property excluded. If, in the opinion of 
the acquiring agency, the property to be excluded is of no value 
or the exclusion will result in a savings to the Government by 
the avoidance of demolition or removal costs, the provisions of 
this paragraph shall not apply. 


A stipulation relating to the class of property mentioned in 
subparagraph (b) should also contain a provision limiting the time 
for removal by the owner of the property and providing that if 
the owner fails to remove the property within the prescribed time, 
the stipUlation shall be of no force and effect. 


Options and Contracts of Sale 


When the land involved in a condemnation case is the subject 
of a valid accepted option or contract of sale, executed both by 
the presumptive owners and by a duly authorized representative 
of the acquiring agency prior to the institution of the condemnation 
case, the accepted option or contract is binding upon the signa
tories thereto in the condemnation case. The accepted option or 
contract should be pleaded in the complaint in condemnation. The 
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U.S. Attorney or field representative is authorized without the 
prior approval of the Attorney General to have a judgment entered 
in the amount of the accepted option or contract provided that (a) 
the local representative of the acquiring agency has advised in 
writing that the land has not decreased in value due to any action 
of the owners since the date of the option or contract, and (b) all 
special and unusual conditions and requirements of the option 
or contract, if any, have been performed. It is also necessary that 
a determination shall have been made that the optionors in the 
accepted option or the vendors in the contract of sale are the sole 
and only parties entitled to the just compensation, other than 
taxing authorities, lienors and encumbrancers whose claims may 
be satisfied from the award. 


The procedure for summary judgments under Rule 56, F.R.C.P., 
should be utilized in obtaining the entry of consent judgments 
on options and contracts of sale, but only after the expiration of 
the time for filing of answers or appearance by defendants. 


Settlement Policy and Guidelines in Condemnation Cases 
For a complete statement of the policy objectives and guidelines 


to be observed in negotiating settlement agreements, reference 
is made to Land and Natural Resources Division Directive No.7 -68, 
which is set forth in the pg. 57, Land and Natural Resources Divi
sion Source Volume. 


Overall settlements for all interests in a tract in a pending 
condemnation proceeding are much to be preferred over separate 
settlements for partial interests. As stated in settlement Form 
USA-156 "offers not including all interests in a tract will be 
approved only in exceptional cases and should be explained and 
justified fully." 


For a more complete statement of policy as to the acceptance 
of partial settlements see tab "C", IV Condemnation Seminar 1966. 


Offers in Compromise 
Every offer of compromise in a condemnation case, with the 


exception of certain offers which involve payments of $10,000 
or less, as hereinafter set out, which the U.S. Attorney or field 
attorney considers may be recommended for acceptance must be 
submitted to the Department for consideration and acceptance 
or rejection. The U.S. Attorney or field attorney shall submit with 
the offer in compromise his recommendation; the range of the 
Government's proposed testimony of value in event of trial; the 
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probable range of testimony on behalf of the landowner insofar as 
known; all available appraisal reports, unless previously furnished 
to and reviewed in the Department; and a statement of all other 
factors pertinent to a determination of the advisability of accept
ing or rejecting the proposed settlement. Whenever feasible, the 
Department should be advised of the recommendation of the 
local representative of the acquiring agency with respect to the 
proposed settlement. This recommendation and information should 
be submitted on triplicate Forms No. USA 156 (Appendix, Form 
24) which forms may be obtained from the Department. See Ap
pendix, Forms 26 and 28, for suggested forms of stipUlation and 
judgment thereon. The forms for offers involving the revestment 
of property under 40 U.S.C. 258f must include the appraisals of 
the property to be revested and the appraised value of the interest 
to be retained by the United States. 


In Department of the Army acquisitions, the District Engineers 
have authority to approve or reject settlements involving payments 
of $10,000 or less, or for greater amounts which are not in excess 
of the fair market value of the land involved as determined by 
Department of the Army appraisers. In submitting offers in com
promise which require the payment of sums in excess of the author
ity of the District Engineers in cases for the condemnation of land 
at the request of the Department of the Army, the U.S. Attorney 
or field attorney should urge the District Engineer promptly to 
submit his recommendation for acceptance or rej ection of the 
offer to the Office of the Chief of Engineers whose views will 
be requested by the Department. 


The Department of the Navy has authorized its District Public 
Works Officers to approve or reject proposed settlements of claims 
not in excess of $25,000 against the United States in condemnation 
proceedings. In submitting offers in compromise in Department of 
the Navy cases exceeding the U.S. Attorney's settlement author
ity of $10,000 and not exceeding $25,000, the recommendation 
of the local District Public Works Officer should be submitted with 
the offer. As to settlement offers involving payments in excess 
of $25,000, the U.S. Attorney should urge the local District Public 
Works Officer promptly to forward his recommendation to: Com
mander, Naval Facilities, Engineering Command, Department of 
the Navy, Washington, D.C. (Attention: Office of Counsel), whose 
recommendation will be sought by the Department. 


Regional Solicitors of the Department of the Interior have 
authority to approve or reject settlements involving payments for 
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$10,000 or less. In submitting offers in compromise in excess of 
$10,000 in Department of the Interior cases, the U.S. Attorney 
should urge the local regional solicitor promptly to forward his 
recommendation to the Solicitor of the Department of the Interior, 
whose recommendation will be sought by the Department. 


The authority of the above-mentioned field representatives does 
not relate to sdtlements which involve the revestment of the title 
to portions of the lands acquired or interest therein. The field 
representatives should submit their recommendations as to such 
offers in the same manner as in settlements involving payment 
in excess of their delegated authority. 


limited Authority of U.S. Attorneys to Settle Condemnation 
Cases - Procedure in Such Cases 


On November 16, 1964, by Memorandum No. 389, the U.S. 
Attorneys were authorized to accept or reject offers in compromise 
of claims against the United States for just compensation in land 
condemnation proceedings when the gross amount of the proposed 
settlement does not exceed $10,000, except that: 


1. The settlement must be approved in writing (to be retained 
in the U.S. Attorney's file) by the authorized field representative 
of the acquiring agency, unless it does not exceed the amount 
deposited with the declaration of taking as to the particular 
tract. 


2. The amount of the settlement should be compatible with the 
sound appraisal (s) upon which the Government would rely as ev~
dence in the event of trial, having due regard for probable minimum 
trial costs and risks. 


3. This delegation of authority does not apply: 
(x) When, for any reason, the compromise of a particular 


claim, as a practical matter, will control or adversely influence 
the disposition of related claims totaling an amount in excess of 
$10,000 or 


(b) When the revestment under 40 U.S.C. 258f of any land or 
improvements or any interest or interests in land are involved, 
except in cases in which the landowner desires to remove buildings, 
trees and shrubs, crops, and fixtures attached to the realty which 
are not needed or desired by the Government provided that the 
exclusion has been approved by the local representative of the 
acquiring agency (discussed at page 16, supra), or 
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(c) When, because a novel issue of law or question of policy 
is pl'esented, or for any other reason, the offer should receive the 
attention of the Land and Natural Resources Division of the 
Department. 


When a settlement has been made consistent with this delega
tion of authority the procedural functions of completing the mat
ter should be pursued promptly, including the entry of judgment 
and distribution of the award. However, the U.S, Attorney must 
immediately forward to the Department a letter or memorandum, 
signed by him or showing his personal approval, retaining an 
initialed copy thereof in his file, recording the action taken and 
adequately stating his reasons thereof. In routine cases, the U.S. 
Attorney may adopt for this purpose a form such as USA Form 
No. 155 (Appendix, Form 36). A supply of these may be obtaired 
from the Department. 


Obviously this delegation of authority is not to be exercised in 
matters involving the revestment of any land or improvements, 
or any interest or interests in land, under 40 U.S.C. 258f. 


Trials 


Rule 71A(h) provides that any party to a condemnation case 
may have a trial by a jury on the issue of just compensation 
by filing a demand therefor unless the court in its discretion orders 
that, because of the character, location or quantity of the prop
erties to be condemned, or for other reasons in the interest 
of justice, the issue of just compensation should be determined 
by a commission of three persons appointed by the court The 
Rule further provides that trial of all issues shall otherwise be 
by the court. 


In order to preserve the right to a trial by a jury or a com
mission, a demand for a jury trial should be filed in all major tract 
cases and in any other cases when by reason of special circum
stances the Department requests such demand or the U.S. Attorney 
determines that it is in the interest of the United States that a 
jUl',\" trial should be demanded. Major tracts involve an estimate 
of just compensation in excess of $100,000, a substantial money 
risk or a significant unsettled legal problem. (See Tab XYZ, 
I "Condemnation Seminar, 1962"). and p. 10 and 11 of this Title. 
Under Rule 38 (b) a demand for a jury trial may be endorsed upon 
a pleading. In the cases referred to above the demand for a trial 
by jury should be endorsed upon the complaint in condemnation 
and notice of the demand should be included in the notice of con-
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demnation (Appendix, Form 5). 
As to all pending cases, except those in the major-tract pro


gram, U.S. Attorneys are authorized to waive jury trials if, in 
their discretion, it is in the interest of the United States to do 
so, except when contrary instructions are issued by the Depart
ment as to a particular case. Juries wil be waived in cases in the 
major-tract program only upon instructions from, or with the 
prior consent of, the Department. 


If it is subsequently determined that the use of a commission 
is advisable, a motion should be made for the appointment of the 
commission. The motion should set forth the facts justifying the 
use of the commission. The order of court appointing the com
mission should include a finding of fact by the court as to the 
necessity for use of the commision. 


Motions for New Trials and Objections to Commission's Awards 


If the amount of a jury verdict or the award of a commission 
appointed by the court under Rule 71A (h) exceeds the valuations 
testified to by Government witnesses or the amount of the purchase 
price in an accepted option or contract of sale, the Department 
must be furnished promptly with a full report of the trial of hear
ing with specific recommendations for future action, and pending 
the receipt of instructions from the Department, either a motion 
for a new trial must be filed in accordance with Rule 59, F.R.C.P., 
or written objections to the Commission's award must be filed in 
accordance with Rule 53 (a) (2) id. It is extremely important that 
such motions and objections set out detailed exceptions. Exceptions 
must be specifically directed to defects, such as failure to disclose 
how the commission came to its dollar figure, what weight it gave 
to a particular witness or a particular sale, etc. Most important 
is explicit detail as to how basic disputes were resolved. In most 
cases, the dispute turns on a few items, for example, value of bot
tomland, extent of cultivable acreage, degree of flooding before 
the taking, or severance damage. Exceptions should demand detail 
in each such regard. For further information as to the necessity 
for filing detailed exceptions, see United States v. Merz, 376 U.S. 
192 (1964) ; Morgan v. United States, 356 F. 2d 17 (C.A. 8, 1966) 
and "IV Condemnation Seminar, 1966." 


Judgments 


The U.S. Attorney or field attorney should take care that 
judgments in condemnation cases include an adjudication of all 
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issues within the jurisdiction of the comt. Separate judgments 
on the several issues in the case should be avoided whenever pos
sible, thus, for example, an order of distribution should be in
cluded in a judgment determining compensation. Judgments should 
not contain recitals of pleadings, reports of commissions, or the 
record of prior proceedings. 
Judgments determining compensation should contain: 


(a) A finding and adjudication of the right of the United 
States to condemn the property involved for public use; 


(b) An adjudication that title to the exact estate or interest 
condemned is vested in the United States, if the declaration of tak
ing procedure has been used, or, if not, an adjudication that title 
to the exact estate or interest will vest in the United States upon 
payment of the just compensation into the registry of the court; 


(c) Confirmation of the stipulation between the Government 
and the landowners fixing the amount of just compensation or con
firmation of the verdict of the jury or the award of a commission 
appointed by the court to determine compensation; 


(d) An accurate legal description of the property, which may 
be by reference to the complaint or declaration of taking; 


(e) Whenever possible, a finding and adjUdication of the right 
of the defendants to distribution of the just compensation; 


(f) Provision for the payment of interest, if any, for which 
the Government may be legally liable; 


(g) Provision for any refund of moneys deposited into the 
registry of the court to which the Government may be entitled; 


(h) An adjudication of any other issue not previously ruled 
upon formally by the court. 


Rule 58, F.R.C.P., providing for entry of a judgment by the 
clerk on jury verdicts, does not apply to condemnation cases 
because adjudication by the court of deficiency, interest and other 
matters is required, and in commission-tried cases such a judg
ment is the final one rather than an order simply overruling excep
tions to the report without more. See United States v. Evans, 365 
F. 2d 95 (C.A. 10, 1966). 


Requests for Checks in Satisfaction of Deficiency Judgments 


Upon the entry of judgments fixing compensation and order
ing the deposits of deficiencies, copies of the judgments should be 
submitted with the intermediate transcripts as provided in this 
Title except: 
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(1) In acquisitions for the Bureau of Reclamation of the 
Department of the Interior and for the Department of the Navy, 
if the judgments are satisfactory and acceptance of the award 
has been approved by the local authorized representative of the 
agency, one certified copy and one plain copy of the judgment 
should be transmitted to the designated local representative with 
a request for a check in satisfaction of the deficiency, and two 
plain copies of the judgment should be transmitted to the Depart
ment of Justice. 


(2) In acquisitions for the Departments of the Army and Air 
Force, if the judgment is not in excess of the highest testimony 
of the valuation witness for the Government or in cases where 
there are stipulated judgments, one certified copy and two plain 
copies of the judgment should be transmitted to the local District 
Engineer with a request for a check in satisfaction of the defi
ciency, and two plain copies of the judgment should be transmitted 
to the Department of Justice. 


Disbursement of Funds in Court 


U.S. Attorneys and field attorneys are required actively to 
assist landowners and the court, as arnicus curiae, in effecting 
prompt distribution of funds deposited into the registry of the 
court as just compensation. Duplicate conformed copies of all 
orders of distribution should be promptly transmitted to the 
Department. Rule 71A (j), F.R.C.P. which relates to distribution, 
provides that the court and attorneys shall expedite the proceed
ings for distribution and for the ascertainment and payment of 
just compensation in cases in which a deposit is made. Govern
ment counsel should obtain promptly and furnish to the court all 
information available as to the state of the title to the property 
and any liens, taxes, and encumbrances thereon. Government 
counsel should also assist landowners in the preparation of mo
tions for, and orders of, distribution and affidavits for execution 
by the claimants in support of motions for distribution. Care 
should be taken to see that a proper order is entered for the 
payment of all taxes and assessments due and exigible at the 
time of vesting of title in the United States. Unless serious doubt 
exists as to the real ownership of the property Government coun
sel should not delay distribution of just compensation for any 
extended period for the procurement of curative material for the 
elimination of defects of title but should rely upon the condem-
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nation procedure for that purpose. For application, motion and 
order to disburse funds, see Appendix, Forms 17, 18, and 19. 


No case may be considered closed until: 


(1) All funds have been ordered disbursed; 


(2) The termination of all pending matters, such as motions 
for new trial, appeals, etc., and in use cases; 


(3) The final term has expired, and 


(4) The question of restoration damages has been adjudicated 
or otherwise disposed of. 


When funds cannot be disbursed because the owner cannot be 
located, or for other reasons, an order should be sought as 
promptly as the court will entertain such orders) for the refund 
of the undistributed balance to the Treasury of the United States 
pursuant to 28 U.S.C. 2042. Action pursuant to this Section 
becomes a ministerial duty of the Clerk of the Court. Although 
copies of the order directing the transfer of funds should be 
furnished the Department, the Clerk of the Court will assume 
the responsibility for the actual transfer of funds pursuant to the 
court order. In the event a subsequent order is entered for a 
redeposit of the moneys for purposes of withdrawal, it will be the 
duty of the Clerk of the Court to submit the court's order direct 
to the audit section of the Administrative Office of the U.S. Courts 
for processing with the Treasury Department. A copy of this 
order should also be sent to the Department so that the records 
of the case will be complete. Although the U.S. Attorneys should 
assist the landowners in filing the motion to redeposit the funds 
and advise the court with reference thereto, no further action 
thereon by either the U.S. Attorney or the Department will be 
required to obtain the redeposit. 


Progress of Cases 


The Department must be informed promptly by letter of all 
major steps taken in each case, such as the completion of per
sonal service of notice and of pUblication of notice, the dates of 
all trials and hearings and the results thereof; the filing by any 
defendant of a notice of appeal or a motion for a new trial. It is 
essential that there shall be strict observance of the foregoing 
rule. 
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10-Point Program for Settlement or Trial Within a Year 


There follow specific suggestions for a procedural program 
designed to aid in the accomplishment of our goal under this 
program: 


1. Inspect the property as soon as possible. There is no sub
stitute for thorough knowledge of the property for either settle
ment negotiations or trial purposes. 


2. Promptly request continuation of title evidence to the date 
of filing declaration of taking or lis pendens and if you have 
difficulty in obtaining such evidence request assistance from the 
Department. 


3. Review agency appraisals within 10 days. Satisfy yourself 
both as to the adequacy of the appraisal report and of the ap
praiser to be an effective witness. Appraisal reports must, of 
course, be updated to reflect valuations as of the date of taking. 
This will supply trial counsel with current information concern
ing the case, will enable him to determine whether an additional 
appraisal is necessary, and will put him in a position to conduct 
meaningful settlement negotiations or be ready for trial. When 
further appraisal services are deemed necessary, promptly sub
mit a Form DJ-25 for that purpose. See Directive No. 11-68 in 
p. 73, "Land and Natural Resources Division Source Volume," for 
complete and helpful information as to the preparation and re
views of appraisals by personnel of the offices of the U.S. Attor
neys, the Land and Natural Resources Division, and the acquiring 
agencies. 


4. Commence serving parties or publishing against them within 
30 days of the receipt of the continuation title evidence. Personal 
service should, of course, be effected whenever possible. 


5. Advise the Department of important legal issues within 30 
days or as soon as they develop after that time. The Department 
has, indexed and readily available, many briefs and memoranda 
of law covering legal issues which have developed in condemna
tion cases, and the Department is willing to undertake research 
on other issues; but it must first be informed of the problems 
which you have encountered before it can be of maximum help 
to you. 


6. Service or pUblication should be completed within 60 days. 
7. There should be a thorough exploration of settlement pos


sibilities within 90 days. A review of pending tracts reflects that 
approximately 75 percent are within the existing $10,000 settle-
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ment authority of U.S. Attorneys with the concurrence of the 
acquiring agency. Use your settlement authority to the fullest 
extent possible. Outside of direct purchase, which the acquiring 
agencies have been urged to accomplish whenever possible, amicable 
settlement represents the quickest and most satisfactory way for 
a government to acquire privately owned property. 


8. Wherever local practice and the condition of court calendars 
will permit, a pretrial should be held within 6 months. In addition 
to resolving preliminary matters such as discovery, objections 
to the taking, motions, methods of trial, etc., a pretrial setting 
necessitates an examination of positions and frequently acts as 
a spur to serious settlement negotiations. A later pretrial, or 
even pretrials, may prove to be necessary if the case is to be tried 
on its merits. 


9. A review of the pending tracts also reflects that about 64 
percent fall within the scope (up to $4,000 or cases of a truly routine 
nature) of the small-tract program. The brochure covering this 
program is to be found under tab W of your "I Condemnation 
Seminar 1962" ring binder and as set out at p. 22, "Land and 
Natural Resources Division Source Volume." The program has 
proved to be an effective means for prompt and satisfactory closing 
of condemnation cases in many districts. It is commended to you. 


10. Trial should be set within a year. If circumstances beyond 
your control preclude this, then the earliest possible trial setting 
should be sought. 


For a discussion of this 10-point program, see p. 16, "Land and 
Natural Resources Division Source Volume." 


Correspondence With Department 


To avoid delays in identifying files, docketing and routing to 
attorneys in the Division, all letters to the Department with regard 
to condemnation cases shall contain, either in the heading or in the 
first paragraph, the current departmental file number, the title 
and docket number of the case, and the names of the acquiring 
agency and the project. A carbon copy should be included with 
the original letter. 


Transmittal of Papers to the Department 


There shall be transmitted to the Department immediately 
upon the filing thereof one conformed copy of all papers of what
ever nature filed in the case except those papers included in 
transcripts of the record furnished the Department in accord~ 
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ance with the following section. The date of filing should be noted 
on the copy transmitted to the Department. 


Transcripts of Record 


The U.S. Attorney or field attorney shall transmit to the 
Department at the hereinafter designated stages of the case suc
cessive partial transcripts which will be combined in the Depart
ment at the conclusion of the case into a complete transcript of 
record. No further or additional transcript is required and no 
documents included in one transcript need be duplicated in any 
subsequent transcript. 


Initial Transcript 


Upon the institution of the case there shall be transmitted 
to the Department an initial transcript consisting of: 


(a) One certified and one conformed copy of the complaint; 
(b) Two conformed copies of the notice of condemnation; 
(c) If a declaration of taking is filed, duplicate originals of 


the dated receipt of the Clerk of the Court for the moneys deposited 
as estimated compensation; 


(d) If a judgment is entered upon a declaration of taking or 
if an order of possession is obtained, one certified and one conformed 
copy of the judgment or order; 


(e) One certified and one conformed copy of any order and 
two conformed copies of any other paper filed in connection with 
the institution of the case. 


Inter~edlate 1Jranscript 


Upon the entry of any judgment determining just compensation 
(whether for one or more tracts in the case) there shall be 
transmitted to the Department an intermediate transcript con
sisting of: 


(a) One certified and three conformed copies of the judgment if 
the Department is to obtain the deficiency or two uncertified copies 
of the deficiency judgment together with a copy of the letter of 
transmittal if the judgment has been transmitted with a request 
for payment to the local representative of the acquiring agency 
as authorized on page 22 of this Title; . 


(b) One conformed copy of all papers of whatever nature filed 
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in the case to and including the date of entry of the judgment 
(but excluding copies of papers included in transcripts previously 
transmitted to the Department and excluding orders of distribu
tion) ; 


(c) Evidence of the recordation of any lis pendens recorded 
among the local land records; 


(d) The evidence of title, properly continued as hereinabove 
provided; 


(e) The certificate as to parties in possession and mechanics' 
liens (Appendix, Form 2). 


When an intermediate transcript is transmitted to the Depart
ment, the U.S. Attorney or field attorney should state in the letter 
of transmittal that the transcript constitutes, or when combined 
with partial transcripts previously transmitted will consitute, a 
complete transcript of the record of the case to date. 


Final Transcript 


Upon the entry of a final judgment (whether for one or more 
tracts in the case) there shall be transmitted to the Department 
a final transcript consisting of: 


(a) One certified and one conformed copy of the final judg
ment unless copies of the judgment were previously transmitted 
to the Department with the intermediate transcript as set out in 
subsection (a) above; 


(b) Duplicate originals of the dated receipt of thE' Clerk of the 
Court for any moneys deposited pursuant to a judgment determin
ing compensation (Appendix, Form 1) ; 


(c) The evidence of title, properly continued as hereinabove 
provided, unless needed for use in effecting distribution of just 
compensation, in which event the evidence of title should be 
transmitted to the Department upon the completion of distribu
tion; 


(d) Evidence of the disposition other than in the case of any 
outstanding compensable interests disclosed by the evidence of 
title. 


The transmittal letter should explain how any title objections 
noted in the title evidence have been eliminated or attach any 
curative data obtained to eliminate such objections. 


Soldiers' and Sailors' Civil Relief Act 


The Soldiers' and Sailors' Civil Relief Act of 1940 (54 Stat. 
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1178), as amended, is in full force and effect and is applicable 
to condemnation cases. The U.S. Attorney or field attorney must 
investigate to determine whether any defendant who has not 
answered or filed an appearance is in military service with the 
Armed Forces or is in the Public Health Service on duty with the 
Armed Forces. If an investigation locally is not productive of 
the necessary information, the Department should be furnished 
with a list of the full names and last-known addresses of the defend
ants who are in default of answer or appearance, so that any 
available information may be obtained from the military forces. 
The U.S. Attorney or field attorney must comply strictly with 
the provisions of the Act (50 U.S.C., App. 520) by filing necessary 
affidavits and moving for the appointment of an attorney ad litem, 
when required. 


Termination of Temporary Use Cases 


Upon receipt of instructions from the Department that the 
temporary use of property is no longer necessary, the U.S. At
torney or field attorney should file promptly a motion for the 
limitation of the term condemned to the date of termination of 
the temporary use and the surrender of possession of the prop
erty by the Government. Service of the motion and notice should 
be made in accordance with Rule 5 (b), F.R.C.P. Proper arrange
ments should be made promptly for a determination of the extent, 
if any, of the monetary liability of the Government for payment 
of just compensation by reason of any physical changes of the 
property resulting solely from the Government's use. Generally, 
there should be obtained an estimate of the cost of physical 
restoration, with proper allowance for salvage, and an appraisal 
reflecting the diminution or enhancement in the fair market 
value of the property as of the date of termination of the tem
porary use resulting directly and exclusively from physical changes 
made by the Government. 


The case should be set for trial at the earliest practicable date 
for the adjudication of all claims of the defendants for restoration. 


Reimbursement in Certain Cases for Expenses and Damages 
Incurred in Moving 


Most governmental agencies have authority to reimburse owners 
and tenants for reasonable moving expenses within the limits of 
the Acts of Congress authorizing such payments. 


The authorizing statutes are permissive and not mandatory. 
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Since the authorized reimbursements are discretionary with the 
head of the interested agency all inquiries by owners or tenants 
with respect to such reimbursements should be referred to the 
local representatives of the acquiring agency. 


The authorizing statutes expressly provide that reimbursement 
to owners and tenants shall be in addition to, but not in duplication 
of, any payment for the acquisition of land that may otherwise be 
authorized by law. The authorizing statutes do not change existing 
substantive law applicable in condemnation cases. No changes in 
existing practices and procedures in handling condemnation cases 
and particularly in negotiating for settlements in condemnation 
cases are required by the authorizing statutes. However, U.S. At
torneys and field attorneys should advise the local representatives 
of the acquiring agency of any case in which an owner or tenant 
asserts a claim for expenses and other loss and damage alleged to 
have been incurred by such owner or tenant as a result of the 
moving of themselves, their families and possessions because of the 
acquisition of the land. This requirement for notice to represent
atives of the acquiring agency is particularly applicable in cases 
for the condemnation of the temporary use of property wherein 
claims may be asserted for moving costs under the rule established 
in Genemlll1otors Company v. United States, 323 U.S. 373. 


Representatives of these governmental agencies have been in
structed to coordinate their activities under the authorizing 
statutes with representatives of the Department of Justice to 
insure that no duplication of payment will result and to advise 
representatives of the Department of Justice of reimbursements 
made under the authorizing acts to owners and tenants prior to 
the determination of just compensation whether by settlement 
or trial. 


IBM Reports 


Duplicate copies of IBM listings of all pending condemnation 
cases and tracts are periodically submitted to the U.S. Attorneys. 
These listings report the action taken in such cases and the status 
of the proceedings as to individual tracts as disclosed by the depart
mental records. U.S. Attorneys should review these reports and 
promptly post the current status of all such pending cases and 
tracts as disclosed by their records and files and return a complete 
copy of the reports to the Administrative Section, Land and 
Natural Resources Division in order that the departmental records 
may reflect all recent action taken and to correct any errors in our 
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records. One copy of the listing should be retained by the U.S. 
Attorney for the use of his staff. It is important that these 
reports be accurately posted and that no judgments determining 
compensation be reported thereon unless such judgments relate 
to all interests in a particular tract. 
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A PROCEDURAL CHECKLIST FOR THE 
PROCESSING OF CONDEMNATION CASES 
AND SUGGESTED FORMS OF PLEADING 


Procedure from Receipt of Authorization to 
Commencement of Suit 


A. When a request is made of the Attorney General by an 
official of an agency of the Government authorized to acquire land, 
you will be advised of such request. At that time the following 
usually will be sent to you: 


1. A certified copy of the Government official's letter to the 
Attorney General requesting the institution of condemnation 
proceedings, and citing the authority for the taking. 


2. A declaration of taking and one copy thereof, to which 
will be attached a description of the land to be acquired and a map 
showing the land. In some cases, however, no declaration of taking 
will be forwarded. 


3. A check for the estimated compensation, or instructions in4 
dicating how the check may be obtained, in cases where a declara~ 
tion of taking is to be filed. 


4. In takings for the Department of Agriculture, usually op~ 
tions have been obtained, and condemnation is requested in order 
to eliminate title defects. In such cases usually no declaration of 
taking will be filed, and the request for condemnation will be ac~ 
companied by the option contract and title evidence. 


5. Advice as to classification of the case and division of respon
sibility for the prosecution of the case between the U.S. Attorney 
and attorneys in the Land and Natural Resources Division. See 
page this Title. 


6. On occasion the letter of transmittal may contain special 
instructions which will govern your procedure if at variance with 
anything contained in this checklist. 


B. Upon receipt of a request to institute condemnation proceed
ings, take this action: 


1. Request the following from the local office of the acquiring 
agency: 


(a) A check for the amount of the estimated compensation, 
in those cases where a declaration of taking has been forwarded 
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to you, if a check was not transmitted with the request to in4 
stitute the proceedings. 


(b) A sufficient number of copies of the property descriptions 
of the condemned land. 


(c) If the description of the estate condemned is lengthy, 
request a sufficient number of copies of such description. This 
often is desirable in easement cases. 


(d) The description of the estate and of the land condemned, 
referred to in (b) and (c) above, may be attached as exhibits to 
and incorporated as a part of the complaint, the notice of condem~ 
nation, and other orders and pleadings, where deemed necessary, 
in order to avoid the necessity of retyping such descriptions, with 
consequent chance for error. These descriptions usually will be 
mimeographed upon request to the acquiring agency, and, as a 
general rule, the number of copies to be requested of each descrip~ 
tion will be dependent upon the number of tracts to be included 
in the proceeding and the number of defendants. 


(e) Such title evidence as is presently available. 
2. Prepare the following documents: 
(a) Complaint in condemnation (see Rule 71A (c), F.R.C.P.), 


Appendix, Form 4. 
(b) Clerk's receipt, showing the deposit of estimated com~ 


pensation, if a declaration of taking is to be filed (Appendix, 
Form 1). 


(c) Motion and order for delivery of possession, if requested 
by the Department (Appendix, Form 10). 


(d) Notices of condemnation for service upon defendants (see 
Form 28, F.R.C.P. or Appendix, Form 5). 


(e) Lis pendens notice for recording among the local land 
records. If more than one county is involved, a separate notice is 
necessary for each county. 


(1) It is better practice to prepare and file for record a lis 
pendens notice in any case. However, local practice in some dis
tricts, when a declaration of taking has been filed, is to file in the 
local land records either a copy of the declaration of taking or a 
copy of a judgment on declaration of taking. These are permissible 
alternatives. In no instance should both a lis pendens notice and 
a judgment on declaration of taking be filed. 


(2) This step may be omitted, if the State law specifically 
provides that the filing of the action serves the purpose of a lis 
pendens notice. The important thing is to do whatever is necessary 
to constitute notice under local law. . 
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(f) Form letters to purported owners notifying them of the 
proceedings and of their right to withdraw the deposit, upon proof 
of ownership (Appendix, Form 3). 


C. Commence the condemnation proceedings by taking the fol
lowing steps, unless the letter of instructions from the Assist~ 
ant Attorney General, Land and Natural Resources Division, 
directs otherwise: 


1. File the complaint and the declaration of taking, if one has 
been furnished. 


2. Deposit the check for the estimated just compensation in 
the registry of the court, in cases where a declaration of taking 
is filed, and have the clerk execute the clerk's receipt. 


3. File a motion for order for delivery of possession, when 
requested, and present an order for delivery of possession to the 
court as soon as possible. (Depending upon local practice and the 
circumstances of a given case, a hearing on such a motion, after 
notice and service, may be required, especially where the condemned 
tract is not vacant land) (Appendix, Forms 10 and 11). 


4. Deliver to the clerk, or hand to the Marshal (depending on 
local practice), a notice of condemnation for each defendant un~ 
less he has exercised a waiver of service (Appendix, Form 16). Two 
copies of each such notice will be required, one copy for service on 
the defendant and one copy upon which the Marshal will make his 
return. Include addresses of the defendants and if no address is 
had for a known defendant, request a "not found" return if the 
defendant cannot be located. 


5. Record in the local land records the lis pendens notice or a 
copy of the judgment on declaration of taking, as provided in 
Section IB 2 (e), above. 


6. If an order for delivery of possession has been entered, hand 
two certified copies of such order for each defendant to the Marshal, 
one for personal service and the other for the Marshal's return. 


7. If a declaration of taking has been filed, mail a form letter 
(B2 (f), above) to each defendant. 


Procedure subsequent to Commencement of Suit 


A. Send one certified and one uncertified copy to the Depart
ment of the instruments, which are designated as the initial 
transcript, p. 27, this Title. 


June 1, 1970 


U. S
. A


TTORNEYS M
ANUAL 1


97
0







35 


TITLE 5: LAND AND NATURAL RESOURCES DIVISION 


B. Forward to the local office of the acquiring agency one copy 
of each of the documents sent to the Department under A above, 
or ascertain from such office what copies are desired. 


C. Request the local office of the acquiring agency to furnish: 
1. Title evidence, properly extended to a date subsequent to the 


time of filing the complaint in condemnation, in those States where 
such filing constitutes notice; or to the time of recordation of 
either a lis pendens notice, a declaration of taking, or a judgment 
on declaration of taking. (It should be ascertained in each instance 
whether the acquiring agency will furnish the title evidence or if 
your office must procure it.) 


2. Appraisal data. (Request the agency to have the data supple-
mented to the date of taking.) 


3. Copies of options, if any, on the land acquired. 
4. Any negotiation reports which are available. 
5. Certificates as to parties in possession and mechanics' liens 


claims, dated immediately following the filing of the lis pendens 
notice or the declaration of taking (Appendix, Form 2). 


6. Any other evidence deemed necessary, such as engineering 
surveys, condition reports, restoration estimates, photographs, 
maps, etc., anticipating to the extent possible your requirements 
for exhibits to be used at trial. 


D. If not furnished by the agency, arrange to procure such title 
evidence as may be required in the manner provided in pp. 12 and 
49 of this Title. If an expenditure of more than $2,500 is antici
pated, bids must be solicited from competent abstracters, lawyers, 
or title companies in the vicinity, as required in 41 U.S.C. 5, and 
the Department should be advised, with your recommendation as 
to which bid should be accepted, and For mDJ-25 submitted. 


E. Upon receipt of the title evidence, duly extended, and certifi
cates as to parties in possession and mechanics' liens: 


1. If the description of the property in the title evidence differs 
from that in the declaration of taking, request that the title evi
dence be amended or obtain a statement that the land examined by 
the title examiner is the same as that described in the declaration 
of taking. 


2. Examine the title evidence and such certificates to determine 
the persons having a possible compensable interest who should be 
joined as parties defendant. 


(a) When joining unknown heirs and devisees of a deceased 
person, or any other persons having an apparent interest whose 
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names cannot be ascertained, always add "unknown owners" as a 
party defendant. 


(b) Always join the State as a party defendant when you have 
named as parties defendant heirs in an unprobated estate, who 
are expected to share in the award. This is to clear inheritance 
tax liability which must be satisfied. 


3. If any parties are found by the title search to have an inter
est in the property who were not joined in the original complaint, 
prepare and file a pleading by which they may be joined as parties 
defendant. This may be accomplished by: 


(a) A motion and order to add additional parties (Appendix, 
Form 7) ; 


(b) A supplemental complaint to add parties; or 
(c) An amendment to the complaint to add parties (Appendix, 


Form 6). 
4. Where a party dies or becomes incompetent, move for a 


hearing on a motion to substitute parties as provided by Rule 
71A (g), F.R.C.P., and effect service on the necessary parties. As to 
transfers of interest, however, see the Anti-Assignment Act, 31 
U.S.C. 203. and United States v. Dow, 357 U.S. 17 (1958). 


5. Obtain appropriate service of notice upon additional parties 
in the same manner as parties named in the original complaint 
in condemnation. 


(a) If constructive service is required: 
(1) Prepare certificate for service by pUblication (Appendix, 


Form 8), and 
(2) Arrange for such pUblication in the manner provided by 


Rule 71 « d) (3) (ii), F.R.C.P. 
(3) Only those not personally served need be named and the 


notice to be published should contain only the shortest adequate 
legal description sufficient to identify the property on which 
personal service was not effected. 


(b) When publication has been completed: 
(1) Obtain from the publisher the required proof of publica


tion, and 
(2) Prepare the certificate of pUblication and mailing as required 


by the foregoing Section of the F.R.C.P. on publication (Appendix, 
Form 9). 


(3) When personal service has been completed and publication 
of constructive service has been commenced a copy of the actual 
published notice, accompanied by the Marshal's returns of all 
persons served with summons and a list of those defendants whose 
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appearances have been entered, should be forwarded to the 
Department. 


6. Obtain service upon minors and incompetents in the manner 
prescribed by the law of the State, secure the appointment of and 
service upon guardians ad litem and obtain the appointment of and 
service upon attorneys ad litem for those in the military service 
or in the Public Health Service on duty with the Armed Forces. 


F. Request a current tax statement from the applicable taxing 
authorities and a current statement from other lienholders (Ap
pendix, Forms 13 and 14) and take steps to see that all taxes and 
assessments which are a lien as of the date of taking are satisfied 
either by payment out of the deposit or by requiring the landowner 
to furnish a receipt 01' other evidence of payment. 


G. When it is necessary to retain the services of an independent 
appraiser or appraisers, the Department should be furnished with 
the usual Form DJ-25, with executed Form USA-157 attached 
(Appendix, Form 23) for approval before engaging the services of 
an independent expert: 


1. Such request may either specify that: 
(a) The amount to be paid the expert for an appraisal be in a 


lump sum (however, you should show the estimated number of 
days required for such appraisal) ; or 


(b) Give the rate per diem and the estimated number of days 
necessary to prepare the appraisal. 


2. Submit a separate Form DJ-25 for each such appraiser which 
includes his fee for conferences with you in preparation for trial 
and for testifying at trial, generally on a per diem rate, giving the 
anticipated number of days required for such purposes. If it is 
anticipated that such conferences and trial will not occur during 
the current fiscal year, do not submit a DJ-25 for these services 
until after the end of the current fiscal year, as funds otherwise 
will be set aside for such purpose which could be used for other 
purposes during the fiscal year. The expense must be justified as 
set out in Appendix, Form 23. 


3. If the services of the appraiser will not be utilized, in whole 
or in part, immediately notify the Department, so obligated funds 
may be released. 


4. When an independent appraiser is to be retained, you should 
be sure that his appraisal is made before improvements have been 
removed or the condemned property is otherwise altered. 


5. Observe the three point program to insure efficiency in incurr
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ing appraisal and expert witness expenses. See page 68 this Title. 


H. Upon receipt of appraisal data: 
1. Examine appraisals carefully. 
2. As necessary, arrange for consultations with the appraisers. 


Procedure Subsequent to Answer or Appearance 


A. If a defendant v,;ishes to raise an objection to the taking, he 
must answer within 20 days from receipt of notice, unless the 
time is extended. 


B. If a defendant merely wishes to appear in the cause to assure 
notice of any future action to be taken therein, you may suggest 
that he file a notice of appearance (Appendix, Form 15). 


C. If the answer filed by a defendant contains allegations or con
tentions which are insufficient as a matter of law, or objections to 
the taking which are not timely filed (see A, above) : 


1. File a motion to strike on behalf of the Government. 


2. Have such motion set down for an immediate hearing. 


D. If the answer filed by a defendant raises the issue of the 
Government's right to take the property; or a motion is filed 
by the defendant to dismiss the proceeding or to vacate the decla
ration of taking or the order for delivery of possession: 


1. If time permits, the answer or motion should be sent to the 
Department for comment before filing a responsive pleading. 


2. Otherwise, file a motion to strike on behalf of the Govern
ment. (N.B.: Bennan v. Parker, 348 U.S. 26 (1954) ; United States 
v. Carmack, 329 U.S. 230 (1946).) 


3. In lieu of a motion to strike, you may file a motion for sum
mary judgment and/or judgment on the pleadings as to the right 
of the Government to condemn the property in question. 


4. Have the motion set for a hearing at the earliest possible 
date. 


E. The Department must be notified promptly of the outcome 
of all hearings and arguments upon such motions, and you should 
send two uncertified copies of the following instruments to the 
Department: 


1. Answer of the defendant. 
2. Motion to strike (or other appropriate motion) if filed on 


behalf of the United States, and any memorandum of law filed in 
support thereof. 
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3. Order of the court ruling on such motion. 
F. The Department should be informed promptly of any sugges


tions which either you or the property owners may have concern
ing modification, alteration, or change of the estate or description 
of the property to be condemned, but no alteration of the pleadings 
should be made except upon receipt of appropriate instructions 
from the Department. (Note, however, page 15, this Title.) See 
suggested form of stipulation for revestment of title purusant 
to 40 U.S.C. 258f (Appendix, Form 28). 


G. If a request is received from the Department for the ex
clusion or dismissal of land from a proceeding: 


1. If a declaration of taking has been filed, endeavor to stipu
late with the former owners, pursuant to 40 U.S.C. 258f, for the 
exclusion of such property from the proceeding and the revest
ment of title thereto in the former owners. The stipulation should 
provide for the return of the estimated compensation for such 
l'evested property to the United States. If the Government had 
possession of the property for a period of time, the stipUlation 
should fix the amount of compensation for the period of such 
occupancy, or specifically include a waiver of the right to receive 
compensation for such temporary use and occupancy. If no agree
ment is reached, a hearing as to compensation due, if any, will be 
necessary (Appendix, Form 28). 


2. If no declaration of taking has been filed, dismiss the prop
erty in question from the proceedings, pursuant to Rule 71A (i), 
F.R.C.P. (Appendix, Forms 29 and 30). 


H. The Department always should be furnished with copies of: 
1. Briefs or memoranda of points and authorities filed or sub


mitted at any stage of the proceedings. 
(a) Such briefs and memoranda should be sent in advance of 


arguments, allowing sufficient time for comment. 
(b) Should Department memoranda, or briefs, be desired by 


Government counselor be required by the court, a specific request 
must be made therefor. 


2. All other orders, including: 
(a) Orders for the appointment of guardians ad litem. 
(b) Pretrial orders. 
(c) Orders appointing commissioners. 
(d) Instructions proposed or given to juries or commissioners. 
(e) Verdicts of juries and awards or reports of commissioners. 
(f) Judgments. 
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(g) Motions and orders after judgment, including those for 
a new trial. 


(h) Appeal papers or action of any kind which has been taken 
respecting appeal. 


3. Furnish the Department with a prompt report of the out
come of all hearings and trials, together with your recommenda
tions as to future action. 


Procedure for Ascertainment of Just Compensation 


A. When service has been completed, the case should be pros
ecuted to a speedy conclusion in order to reduce the amount of 
interest on any award in excess of the amount which has been 
deposited in court. Prompt action should be taken to conclude the 
case by settlement, either on the basis of an option or a com
promise offer, or by having the case set for an early trial on the 
issue of just compensation. 


1. Cases involving lands included in options and contracts of 
sale accepted by acquiring agencies prior to the institutions of the 
proceedings should be processed in the manner provided for on 
page 16 of this Title. 


(a) Allow time for the filing of answers or appearances by 
defendants. 


(b) Move for judgment on the basis of the option or sale 
contract. 


2. Negotiations for compromise settlement always should be 
attempted. 


(a) Such negotiations are the responsibility of the U.S. At
torney, but should be undertaken with the cooperation of the local 
office of the acquiring agency. 


(b) Negotiations should be initiated or entered into only after 
the appraisals have been thoroughly examined and found to be 
sound. 


(1) If evaluations vary greatly, then consultations with your 
appraisers first should be had to clarify or correct any possible mis
application of the facts or legal principles involved. 


(2) If the appraisals are not satisfactory, or vary greatly, you 
should request reappraisals of the property or request authority 
to engage additional appraisers. 


3. If a settlement offer is received: 
(a) Ascertain in writing the views of the local office of the 


acquiring agency. 
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(b) Formulate your own views of the offer, based upon the 
compatibility of the amount of the settlement with the sound 
appraisals upon which the Government would rely as evidence 
in the event of trial, having due regard for probable minimum trial 
costs and risks. 


(c) If the settlement offer: (1) Does not exceed $10,000 for 
all interests in a single tract (or for the interests settled plus out
standing interests in the same tract, on the basis of their ap
praised value), (2) does not involve revestment of title to land, 
(3) will not adversely affect other claims, and (4) you and the 
representative of the acquiring agency both believe that it should 
be accepted (see p. 19, this Title), proceed as follows: 


(1) Draft and have executed a stipulation between the United 
States and the defendants in question (Appendix, Form 26). The 
stipulated amount should be inclusive of interest. 


(2) Have judgment entered on the stipulation. The judgment 
should provide for a setoff against the agreed compensation for 
any improvements or timber removed from the premises under 
agreement with the former owner. (See recitals to be included in 
such a judgment, pp. 15 and 16, this Title.) If no deficiency de
posit will be required, the judgment should be prepared in 7 copies: 
2 for the Department (one certified and one plain), one for your 
office, one for the acquiring agency, one for the defendant, and 
the original and one copy for filing. 


(3) If a deficiency deposit is required, request a check for 
such deficiency from the District or Division Engineer in Army, 
Air Force, AEC or NASA cases, the District Public Works Officer 
or the Regional Office of the Bureau of Yards and Docks in Navy 
cases, and the local representative in Bureau of Reclamation 
cases; a copy of the request together with 2 copies of the judg
ment should be submitted to the Department. The request is 
made through the Department in cases instituted on behalf of 
other agencies. For number of copies to be forwarded, see infra, 
F3 (a) and (b). 


(4) Submit a prompt report of the settlement to the Depart
ment, using Form USA-155, or furnish such information by letter. 


(5) The judgment fixing compensation should direct that dis
tribution be made of the award; if it does not, prepare a motion 
and order for distribution. 


(6) If no Declaration of Taking has been filed, a final judgment 
should be entered after the judgment fixing compensation has been 
satisfied by payment, reciting that fact and vesting title in the 
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United States. If a declaration of taking has been filed, the judg
ment should confirm title in the United States. 


(7) Send the Department one certified and one uncertified copy 
of the stipulation and judgment thereon (additional copies of the 
judgment, as specified above, if a deficiency deposit is required), 
together with all title evidence, the certificate of inspection and 
possession, and the receipt of the clerk (in duplicate). If a final 
judgment has been entered, as indicated in (6) above, one certified 
and one plain copy should be furnished the Department. 


(d) If the offer of settlement exceeds your delegated author
ity or the acquiring agency does not concur in the proposed 
settlement: 


(1) Submit the offer to the Department for consideration on 
Form USA-156. 


(2) Advise of your recommendation, with the reasons there
for in detail. 


(3) Advise of the recommendation of the local office of the 
acquiring agency. At the same time you should request the local 
representative of the acquiring agency immediately to forward 
his recommendation through proper channels to Washington. 


(4) Forward all appraisal reports relating to the tract to the 
Department at the same time. 


(5) Advise what witnesses would be used in the event of trial 
and the amount of their anticipated testimony. 


(6) Advise the probable range of the defendant's testimony of 
value, if known, or the amount claimed, if known. 


(7) Furnish any other information which would be helpful in 
considering the acceptability of the offer, including any unusual 
legal or factual issues involved, experience in other trials, whether 
the Government appraisers have proved to be good witnesses, etc. 


(e) If Departmental authorization is received to accept the 
offer: 


(1) Enter into a stipulation \vith the defendants involved. 
(2) Procure any necessary disclaimers, waivers of compensation 


or other releases needed to clear up title objections, including 
affidavits of heirship. 


(3) Use show-cause procedure to get parties into court on 
conflicting claims to share in the distribution of the award. The 
Government has no part in these disputes, but should assist the 
court and take the initiative in order to expedite closing the case. 


(4) Have judgment entered as indicated at 3(c) (2) (5) above. 
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(5) Request a deficiency check, if necessary, as indicated at 
3 (c) (3) above. 


(6) If a final judgment vesting title in the United States is 
required, it should be entered as indicated at 3(c) (6) above. 


(7) Send the closing papers to the Department as in 3(c) (7) 
above. 


B. A trial setting should be delayed only if settlement is im
minent. If a settlement agreement appears unlikely, set the case 
for trial as soon as possible. 


1. The Department must be advised, as far in advance thereof 
as possible, concerning all dates of hearings, trials, or arguments, 
includillg continuances thereof. 


2. Rule 71A(h), F.R.C.P., authorizes the court when a jury has 
been demanded to appoint a commission instead of a jury to try 
the issue of just compensation when certain conditions prevail. 
(Note that the form of complaint contained in the Appendix con
tains a request for a jury which may be deleted except in the cases 
set out in p. 20, this Title. In espect to reference to a commission, 
except as to tracts included in a small tract program (see p. 22, 
"Land and Natural Resources Division Source Volume"), and 
other tracts involving no unusual legal problem or substantial 
value, the hereinafter set out procedure should be followed: 


(a) If a motion for reference to a commission is filed by a 
defendant or if the court indicates that he is considering the 
appointment of commissioners, you should immediately notify the 
Department of this fact, together with your recommendations as 
to whether objections should be made to the appointment of a 
commission, and await instructions. 


(b) If the court appoints a commission on his own motion, 
immediately notify the Department and give your recommendation 
as to whether or not objections should be filed to the order of the 
court. If possible, no obj ections should be filed to an order ap
pointing a commission without first obtaining the approval of the 
Department. 


(c) If, in your opinion, a commission should be appointed 
in a case, notify the Department to that effect and await in
structions before requesting the appointment of a commission. 


(d) If a commission is appointed submit a request to incur 
the expense on USA-41 (Appendix, Form 21), accompanied by the 
order of the court appointing the commission and setting fees for 
the commissioners. 


3. Copies of all trial briefs or memoranda should be sent to the 
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Department sufficiently in advance of trial to permit study and 
comment. 


4. Strict observance should be given to the time limits prescribed 
by the F.R.C.P. and full compliance should be had with all of the 
rules applicable to condemnation proceedings. 


C. Immediately after hearing or trial, send a detailed report of 
the trial or hearing to the Department with specific recommenda
tions for future action. If possible, a motion for a new trial should 
not be filed without the approval of the Department. Pending 
further instructions, including the advisability of filing objections 
or a motion for a new trial: 


1. If trial has been to a judge or jury, and the award or verdict 
materially exceeds the Government's testimony: 


(a) In proper cases entry of judgment should be delayed, if 
possible, in order to obtain additional time within which the 
Department may consider a motion for a new trial. 


(b) Within 10 days after entry of judgment, or such additional 
time as allowed by the court, file a motion for a new trial, unless 
instructed otherwise, setting forth with particularity all grounds 
for the motion. 


(c) Prepare and file a bdef on the motion and arrange for 
a hearing thereon. 


2. If the trial was held before a commission, resulting in an 
award which materially exceeds the Government's testimony: 


(a) When the report of the commission is filed with the Clerk 
of the Court, submit to the Department a copy of the report and 
your recommendations as to filing objections and exceptions to 
the award. 


(b) If objections are to be filed they must be filed within 10 
days from the date the report is lodged with the Clerk and Rule 
6(b), F.R.C.P., requires that they be full and complete and state 
specifically the grounds therefor; and the objections cannot be 
amended later to include additional grounds. Thus, an extension 
should be obtained to give time for consideration by the Depart
ment of: 


(1) The necessity for obtaining the transcript. 
(2) The advisability of filing objections. 
(c) If obj ections are filed, prepare and file a brief in support 


thereof, and arrange for a hearing. 
(d) If the court refuses to extend the time within which to 


prepare and file adequate objections which appear to be war-
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ranted, prepare and file such objections and immediately advise 
the Department. 


D. If the motion for new trial is denied, or the objections to the 
report of the commission are overruled, immediately advise the 
Department and give your recommendations regarding appeal to 
the court of appeals. 


1. Send one certified and one plain copy of the order of the court 
to the Department. 


2. Your recommendation should include a statement of the 
factual and legal issues involved, the rulings of the court which 
may be grounds for an appeal, the reasons for your recommenda
tions and the approximate cost of a transcript of the testimony. 
You also should state the date from which the time for appeal 
runs. 


3. If appeal is recommended, unless otherwise instructed, file 
a protective notice of appeal just prior to the expiration of the 
time within which such notice may be filed, but not before then. 
This is to allow the Department the benefit of the full period of 
time for appeal to study the case and reach a decision. 


4. The Department will advise you whether to order the tran~ 
script of testimony. 


5. Note the instructions at p. 70, this Title, regarding the 
handling of appeals. 


E. If the motion for new trial is granted or the objections to 
the award are sustained: 


1. Send one certified and one plain copy of the order of the court 
to the Department. 


2. Proceed with a new trial or other action directed by the 
court as expeditiously as possible. 


3. Advise the Department of the results. 
F. If the award corresponds to the Government's testimony, or 


if it is in excess thereof, but is approved by the Department: 
1. Prepare a judgment. 
2. Have the judgment entered. 
3. If a deficiency deposit is necessary, submit the intermediate 


transcript (pp. 22 and 27, this Title). 
Through proper channels: 
(a) If the deficiency check is to be supplied by the local office 


of the acquiring agency: 
(1) Send one certified and one plain copy of the judgment to 


the local representative of the acquiring agency in :rcquisitions for 
the Bureau of Reclamation and the Department of the Navy; and 
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one certified and two plain copies of the judgment to the local 
District or Division Engineer in acquisitions for Army, Air Force, 
AEC and NASA, with a request for the check. 


(2) Immediately send two uncertified copies of the judgment 
to the Department with a copy of the letter to the agency request
ing the check. 


(3) Thus, for Department of the Navy and Bureau of Reclama
tion acquisitions a total of 8 copies of the deficiency judgment will 
be required. In other cases 9 copies will be required. 


(b) If the deficiency check is to be furnished through the 
Department: 


(1) Send one certified copy and three plain copies of the j udg
ment to the Department. 


(2) Request that the check be obtained. 
(3) Thus, 9 copies of the deficiency judgment will be required. 


required. 
4. At the conclusion of the proceedings, the Attorney Gen


eral prepares an opinion directed to the acquiring agency relat
ing to the title acquired. Therefore, these documents and papers 
comprising the final transcript (p. 28, this Title) must be trans
mitted to the Department for examination, approval, and prepara~ 
tion of the title opinion: 


(a) One certified and one plain copy of the judgment fixing 
compensation (unless copies previously were sent to the Depart
ment in connection with a deficiency judgment). 


(b) Duplicate originals of the dated receipt of the Clerk of the 
Court for any moneys deposited pursuant to a judgment determin
ing compensation not previously sent to the Department. 


(c) Evidence of title, properly extended to show the recorda
tion of a lis pendens notice (or the filing of the complaint, in those 
States in which the settled law specifically provides that the filing 
of the complaint serves the purpose of a lis pendens), or the 


ecordation of a declaration of taking or judgment thereon. 
(d) Certificates as to parties in possession and mechanics' lien 


claims, if any. 
(e) All other related papers and curative data pertinent to the 


proceeding, such as affidavits, deeds, disclaimers, releases, etc., 
unless other papers transmitted will indicate that the liens and 
other interests are barred by service of process on the necessary 
parties. 


(f) Evidence that complete distribution has been ordered of 
all funds which have been deposited in court by the Govern-
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ment. However, transmittal of the papers enumerated above should 
not be deferred pending completion of this step. 


5. If no declaration of taking has been filed, an order vesting 
title should be entered following the deposit of the award, and 
one certified and one plain copy thereof forwarded to the Depart
ment. If a declaration of taking has been filed, the judgment should 
confirm title in the United States. 


6. In cases involving a term for years, or other temporary in
terest in property, at the conclusion of the Government's use and 
occupancy an appropriate order of termination should be entered 
covering restoration damages, if any, or finding no further liability 
on behalf of the Government. (See p. 29, this Title.) One certified 
and one plain copy of such order should be forwarded to the De
partment. 


Procedure for Distribution of Funds Deposited in Court 


A. Prompt distribution of the funds deposited with the declara
tion of taking and any funds thereafter deposited in court should 
be made in accordance with the provisions set out on p. 23, this 
l'itle. The U.S. Attorney assists the court as amicus curiae in effect
ing prompt distribution of such funds. 


1. Obtain promptly and review all information available as 
to the state of the title to the property and any liens, taxes, and 
encumbrances thereon. 


2. Advise the defendants or their counsel by letter of the fact 
that funds have been deposited in court, and offer all possible 
assistance in obtaining the disbursement of such funds: 


(a) If the former owner's title is clear and unencumbered all 
of the funds deposited may be disbursed to him. 


(b) If the title is encumbered, sufficient funds should be 
retained in the registry of the court to pay all liens on the property 
and to satisfy claims of any third persons whose interest is 
disclosed by the title evidence. 


(c) If additional funds are deposited pursuant to a deficiency 
judgment, the defendants should be advised when the funds are 
available for withdrawal. 


(d) When funds cannot be disbursed because the owner cannot 
be located, or for other reasons, an order should be sought im
mediately requiring the clerk to disburse the undistributed balance 
to the Treasury of the United States at the expiration of the 5-year 
period pursuant to 28 U.S.C. 2042. One certified and one un~ 
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certified copy of the order should be transmitted to the Depart
ment, together with two copies of the certificate of deposit show
ing the deposit in a Federal depository (Appendix, Form 27). 


B. Local procedure: 
1. There being no prescribed form of procedure, practice will 


vary from district to district, depending upon the wishes of the 
court. 


2. Suggested forms for use in processing such disbursements 
are set out in the Appendix, Forms 17 and 18. By this procedure the 
landowner makes written application through the "C.S. Attorney, 
who makes an appropriate motion to disburse, attaching the 
defendant's sworn application. The court may enter its order either 
with or without a formal hearing. 


C. After a deposit has been made in the registry of the court 
and it becomes necessary to have a part or all of it returned to the 
Government (because of an abandonment of the case or an ovel'
deposit of estimated compensation), the check representing such 
refund must be made payable to the Treasurer of the United States 
and forwarded to the Department for distribution to the proper 
agencies. 


ACQUISITION OF LAND BY DIRECT PURCHASE 
In discussing the administrative direct purchase procedures 


of the Land Acquisition Section, it is recognized that in many in
stances because of varying State laws relating to real property, 
U.S. Attorneys and field representatives will encounter unique and 
difficult problems in the examination of titles, preparation of opin
ions, and consummation of acquisitions. 


It is impossible to formulate regulations in anticipation of these 
unusual questions, since the development of the problem may 
depend upon countless circumstances including the acceptability 
of title evidence not strictly in accordance with Department stand
ards; the legal sufficiency of judicial proceedings affecting the 
title to the land to be acquired; the authority of public and private 
corporations to acquire and dispose of real property; the legal 
effect of exceptions, reservations and restrictive covenants in the 
chain of title; the possible lien of encumbrances, taxes and assess
ments, including outstanding bond issues of drainage districts, 
school districts, and irrigation districts. 


Specific instructions and assistance in the solution of difficult 
and complex problems should be requested of the Department when
ever the U.S. Attorney or the field representative is convinced 
June 1, 1970 


U. S
. A


TTORNEYS M
ANUAL 1


97
0







49 


TITLE 5: LAND AND NATURAL RESOURCES DIVISION 


that a matter of policy or prolonged legal research is involved or 
a deviation from standard procedures will effect a substantial 
saving in time and expense. 


The procedure followed by the Land Acquisiton Section in 
approving the validity of a title to lands to be acquired by 
direct purchase is to perform all or part of the following: (a) 
procure and approve the abstract or other title evidence; (b) 
thoroughly examine the title and prepare a preliminary title 
opinion indicating the objections to, and the requirements for 
clearing the title; (c) procure or direct the procurement of curative 
material necessary for the elimination of title defects; (d) actual
ly close the purchase when the acquiring governmental department 
or agency does not maintain disbursing officers, or when it 
requests that assistance which involves the elimination of en
cumbrances and other objections to the title, the preparation of 
deeds, releases, and other title documents, the delivery of the 
purchase price, and the supervision of any other matter incident 
to completing the purchase; and finally, (e) prepare a final 
opinion for the approval of the Attorney General to the effect 
that a valid title is vested in the United States. 


Standard Procedure Governing Acquisitions by Purchase 
and Donation 


Procurement of Title Evidence 
Generallll.-Upon receipt by the U.S. Attorney of a letter from 


the Department enclosing a letter of request from the acquiring 
agency with a copy of the accepted contract to purchase, and 
other available data, he should immediately acknowledge receipt 
of the papers and proceed to procure title evidence at the expense 
of the acquiring agency in accordance with the instructions con
tained in the Department's letter and in the form and substance 
required by the Department (see Standards for the Preparation 
of Title Evidence in this Title). 


Submission of title papers.-When the U.S. Attorney has ob
tained the abstract, certificate of title, or a commitment from a 
title insurance company for the issuance of a title insurance policy, 
he should promptly transmit to the Department the title evidence, 
any additional data and related papers, together with a copy 
of the Department's original letter of transmittal and all en
closures forwarded to him thereunder. 


Curative material.-Upon receipt by the U.S. Attorney of a 
letter from the Department requesting curative data or material 
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and enclosing a copy of the option or contract and abstract and 
other title data, the U.S. Attorney should immediately acknowledge 
receipt of the letter, and secure the curative data or request the 
local representative, if any, of the acquiring agency, to obtain 
such data, advise him as to the adequacy thereof, and forward it 
to the Department. 


Closing of Transactions 


The details of the closing of acquisitions necessarily differ accord
ing to the number of vendors and interested title claimants, the 
number and variety of the encumbrances and title objections to 
be disposed of, and miscellaneous other details which the im
mediate exigencies of the case may disclose. Ordinarily, representa
tives of the agency close purchases; however, where no representa
tive is stationed in the area, the U.S. Attorneys may be requested 
to perform this service. 


Upon receipt by the U.S. Attorney of a letter from the Depart
ment requesting a closing of an acquisition, he should: 


(a) Acknowledge the receipt of all title papers, including 
check and voucher, by number, symbol number and amount
referring to each tract by number, acreage and location. 


(b) Review the file relating to the acquisition in order to ac
quaint himself with the terms and conditions of the sale and to 
determine whether there are any special conditions to be per
formed on the part of the vendor and vendee or any objections 
to the title to be eliminated by agreement or otherwise before 
title may vest. 


(c) Obtain all necessary curative data and determine the 
character and amount of the outstanding claims lawfully charge
able against the land. 


(d) Immediately notify all parties interested of the date and 
place the transaction will be closed. 


(e) Require the abstracter or title company to satisfy him (by 
an examination of the records covering the period since the date 
of his last certificate shown in the abstract, or the date of the 
certificate of title or commitment for title insurance policy) 
that no adverse change in the title has occurred. 


(f) If a change in ownership has occurred during the progress 
of acquisitions, the attorney should: 


(1) Require a continuation of the title evidence to establish 
the change of ownership. 


(2) Transmit the title papers and the original check to the 
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Department of Justice at Washington with the request that a 
new check be issued in the name of the new owner. 


(g) If no adverse change in the status of the title has occurred, 
he will proceed as follows: 


(1) Prepare a closing statement (Appendix, Form 35) covering 
in detail all charges to be eliminated by payment of money to be 
deducted from the purchase money check, including all taxes 
and assessments constituting liens against the property (payment 
of such taxes, assessments, stamp or transfer taxes must be entire
ly borne by the vendor), regardless of whether the amount 
of taxes and assessments have been determined; outstanding judg
ments, both State and Federal; mortgages, or deeds of trust; 
amounts reserved under any bond for title affecting the acquired 
land; and all liens, statutory or otherwise. 


(2) Personally make an inspection of the premises to as
certain whether any persons are holding in whole or in part ad
versely to the United States or its vendor, and whether there are 
any adverse encroachments on the site; see that any such encroach
ments are removed unless waived in writing by the acquiring 
agency, and prepare a certificate of possession (Appendix, Form 
11) or procure a certificate of inspection and possession executed 
by a representative of the acquiring agency (see Standards for 
the Preparation of Title Evidence, this Title) ; if any persons are 
found in possession, secure disclaimers in the form furnished 
by the Department (Appendix, Form 33). 


(3) Obtain a release of all liens and encumbrances and see 
that all taxes and assessments are paid. 


(4) In the acquisition of public building sites, secure a bond 
in the approved form executed by the vendor and by a surety 
company or two financially responsible individuals guaranteeing 
the clearance of the site within the time specified in the contract 
of sale, unless the Government is entitled to all improvements 
on the site under the terms of the purchase contract. 


(5) In acquisitions of public building sites, secure from the 
Clerk of the Court a certificate setting forth the results of a 
search of the Federal court records of the division of the district 
where the land is located for possible bankruptcies of vendors and 
owners in the chain of title for 15 years prior to the date of the 
certificate, unless this evidence is included in the title evidence 
and continuation thereof submitted by the abstracter or title 
company, or the title insurance binder contains no exception 
requiring that such a search be made. 
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(h) When the title is satisfactory in all respects, close the 
transaction, as follows: 


(1) Accept and record the deed and record all instruments 
releasing liens or encumbrances on the property. Unless other
wise provided in the option, recording fees are paid by the 
vendors. 


(2) Obtain the continuation of the title evidence to the date 
of closing and the recordation of the deed (abstracts of title must 
include the recorded deed to the United States) or a final certifi
cate of title or title insurance policy similarly dated and showing 
that valid title has vested in the United States of America. 


(3) Satisfy out of the purchase price by certified or cashiers' 
checks all outstanding charges or encumbrances on the land, or 
withhold a sufficient amount in such checks from the purchase 
price to satisfy and discharge them. 


(4) Deliver the purchase money check or the balance of the 
purchase price in a cashier's or certified check to the vendor and 
receive vendor's receipt for the purchase money. 


Advise the Department promptly of any difficulties encountered 
which delay the closing of a transaction. 


If for any reason the purchase money check is held by the U.S. 
Attorney for more than 30 days, a special report should be made 
in each case giving the reason for nondelivery. 


If for any reason a transaction may not be closed, the U.S. 
Attorney will return the title evidence and all related papers, 
together with the purchase money check, to the Department of 
Justice in Washington, explaining fully the reasons for their return 
and recommending further action. 


Procedure After Closing and Vesting of Title in the United States 


Review the continued title evidence and all related papers. 
Transmit to the Department of Justice in Washington the final 


title assembly and all related papers, including the certificate of 
possession, the vendor's receipt for the purchase money, itemized 
statement of disbursements signed by the vendor, vendor's surety 
bond, if any, guaranteeing clearance of the site, and executed and 
recorded deeds to the United States. If time required for recorda
tion delays return of the recorded deed, transmit a copy of the 
deed, to be followed subsequently by the original when its recorda
tion is completed. 
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Procedure for the U.S. Attorneys to Follow in Handling Checks 
Drawn on the Treasury of the United States in Settlement of 
Lands Being Acquired by the United States 


U.S. Attorneys should maintain at their own expense a safe 
depository for checks in their possession, and, if necessary to in
sure safekeeping, rent safe-deposit boxes in which to keep the 
checks until they are delivered to the vendor. 


When it is necessary in making settlement to pay taxes, judg
ments, mortgages, and other liens out of the proceeds of the check, 
the attorney handling the settlement should: 


(a) Make the settlement at a bank or title company in the 
presence of the vendor where the check can be endorsed and 
separate checks drawn, certified, and issued for the liens, the 
remainder delivered to the vendor in a certified or cashier's 
check, and proper receipts obtained. Attorneys should not obtain 
the endorsement of the vendor on the check until the actual 
closing. 


(b) When it is impossible for the vendor to be present in 
person at a bank or title company when settlement is made, he 
may designate someone with power of attorney to endorse the 
check and to act for him. 


(c ) Avoid the deposit of funds and under no circumstance 
should the funds be mingled with the funds of the U.S. Attorney. 
If the funds must be withheld for a period of 60 days or less, a 
certified or cashier's check, payable to the local U. S. Marshal, 
should be obtained and deposited with the Marshal for appropriate 
disbursement. 


(d) When it is necessary to withhold a part of the funds to 
pay taxes or other encumbrances which cannot be paid within 
60 days, obtain a certified check drawn payable to the "Treasurer 
of the United States" and forward such check to this Department 
for deposit. 


(e) Upon the disbursement of funds withheld to pay taxes 
or other liens, obtain a receipt of payment which must be forward
ed to the Department of Justice. 


Where a portion of the funds represented by the Treasury 
check have been disbursed and it is then discovered that closing 
and final disbursement cannot be effected, obtain a certified check 
from the vendor for the full amount payable to "United States 
Attorney ........................ , District of .............. " 
as a means of safeguarding the funds pending the actual settlement. 


Prepare, sign and forward to the Department with the final 


June 1, 1970 


U. S
. A


TTORNEYS M
ANUAL 1


97
0







54 


TITLE 5: LAND AND NATURAL RESOURCES DIVISION 


title assembly the vendor's receipt, an itemized statement or clos
ing statement (Appendix, Form 35) signed by all vendors, dis
closing the disbursement of the Treasury check, all payments 
actually made, the names and addresses of the persons to whom 
made and any sums withheld for the later payment of taxes or 
other encumbrances which could not be paid at the actual date 
of closing. 


Checks must be returned to Washington: 
(a) When, because of fire loss or other unusual circumstances 


involving a substantial amount, a reduction is necessary in the 
amount of consideration to be paid. The related papers must also 
be returned with the checks for consideration of the extent of 
the loss and the amount to be deducted from the purchase price. 


(b) When, subsequent to the issuance of the Treasury check, 
a proponent has died or someone else has succeeded to his interest 
and the acquisition is to be completed with a new vendor or vendors, 
the abstract and related papers, proof of descent, devise or other 
evidence of the succession to the title by the new vendor or vendors 
must be returned with checks for preparation of a supplemental 
opinion. 


(c) In case of the death of the original vendor subsequent to 
delivery of the deed to the Government but before cashing the 
Treasury check, with proof of the vendor's death and letters of 
administration or other evidence establishing the title of the 
representatives or successors of the deceased vendor. 


(d) In the event the U.S. Attorney is unable for any reason 
to complete a proposed transaction, the Treasury check, the title 
evidence and related papers should be returned. 


When a reduction in a purchase price is necessary because of 
variance in acreage, or other cause, involving small amounts, 
and arrangements have been made and permission of the Depart
ment obtained by the U.S. Attorney to deduct the proper sum from 
the consideration to be paid a proponent, a certified check for the 
amount of the reduction, payable to the Treasurer of the United 
States, should accompany the final title assembly when sub
mitted to Washington. 


STANDARDS FOR THE PREPARATION OF TITLE 
EVIDENCE IN LAND ACQUISITIONS BY 


THE UNITED STATES 


The following standards have been prepared for the guidance 
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of Government departments and agencies, vendors to the United 
States, attorneys of the Department of Justice, and others having 
occasion to prepare or procure evidence of title and related papers 
in all cases of acquisition of land by the United States where the 
title opinion of the Attorney General may be requested. These 
standards supersede all previous rules on the subject. Their ob
servance is required unless exception is made in unusual circum
stances. 


Responsibility for Procuring Evidence of Title 


In direct purchase cases it is the duty of the heads of the 
acquiring agencies to furnish necessary evidence of title to land 
to be acquired by direct purchase, exchange, or donation, the 
expense of procuring the same to be paid out of the appropria
tions made for the respective departments (40 U.S.C. 255). 


In condemnation proceedings, generally, the necessary evidence 
of title is made available to the Department by the acquiring 
agency. In compliance with applicable standards, title evidence 
conforming to the requirements of the Department should be 
obtained from approved abstracters or title companies. Contracts 
for the title evidence should include as a separate item the costs 
of any necessary continuation of the evidence of title. 


Evidence of Title Acceptable to Prudent Attorneys and Title 
Examiners in the Locality in which the Land is Situated 


will Ordinarily be Acceptable to the Department 


One of the following types of evidence should be obtained after 
considering local practice, reliability, security, economy, efficiency 
and speed: 


(a) Abstracts of title prepared in accordance with the require
ments of these instructions, by approved abstracters, or by 
qualified and competent abstracters employed by a department 
or agency of the Government. 


(b) Certificate of title (Appendix, Form 31) prepared in ac
cordance with the requirements set forth below concerning form 
and contents of certificates of title, by approved title corporations 
in jurisdictions where corporations may legally issue such certi
ficates. 


(c) Owners' duplicate certificates of title issued pursuant to 
satisfactory State systems of title registration similar to the Tor
rens system. 
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(d) Copies of public title records duly authenticated by their 
official custodian or certified by an acceptable abstracter. 


(e) Title insurance policies (Appendix, Form 34) prepared, in 
accordance with the requirements set forth in these standards, 
by acceptable insurance corporations. 


(f) Any other satisfactory evidence of title. 
Ordinarily one abstract, certificate or policy will be obtained 


for all interests in each contiguous area of land in the same 
ownership. Lands will be deemed to be contiguous although por
tions thereof are separated by roads, railroads or other rights 
of way, streams, etc. Where oil, gas and mineral interests are 
not to be acquired, all leases and other instruments relating to 
such instruments should be omitted from the title evidence pur
suant to the contracts therefor. 


Objections set out in certificates of title, preliminary binders 
or reports, and title insurance policies must be clearly stated and 
contain sufficient information to permit a determination of the 
nature of the possible outstanding right, claim or interest and 
the identity of the possible owner or claimant. 


Qualifications of Abstracters and Title Companies 
All title evidence must be obtained from attorneys, abstracters 


or title companies approved by the Department for the prepara
tion of such evidence in the jurisdiction in which the lands are 
situated. To obtain approval, there must be submitted for con
sideration information as to the experience and training; organ
ization and title plant of any title corporation; system of examin
ing and abstracting title; financial responsibility (if a corporation) ; 
and reputation in the community: and whether statutory bonding 
and other requirements have been complied with. 


Individual abstracters must be attorneys at law or professional 
or official abstracters qualified and authorized by law to prepare 
and certify to abstracts; have no interest in the land to be ac
quired; and not be related to the vendors. 


Title companies must be qualified and authorized by law to 
furnish abstracts, certificates of title, or title insurance policies 
in the State where the land lies; and have either a home office 
or a well-established branch office located in the State where the 
land lies. 


Form and Content of Abstracts 
In some sections of the country, and in many of the large cities, 
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abstracts are prepared by an incorporated title company or by a pro
fessional or offidal abstracter, not necessarily an attorney. In 
other sections of the country the abstracts are prepared by an 
attorney who also obtains curative data and frequently supple
ments the abstract with a history of the title and his opinion as 
to its sufficiency. The following requirements are, therefore, sub
ject to modification to adapt them to the type of abstract com
monly in use in the locality where the land is situated: 


(a) Form and aTrangement.-The abstract should be printed 
or typewritten (or consist of photostatic copies of original docu
ments), and the description of the land covered by the abstract 
should appear on a caption page. Where the descriptions in ab
stracted items are the same as those contained in the captions, 
or in preceding instruments, the descriptions should not be 
recopied, but the abstracters should indicate that the same lands 
are involved. The various entries should be numbered and appear 
in the chronological sequence of recording. Affidavits and other 
papers submitted by the abstracter with the abstract should be 
numbered or lettered and referred to by such number or letter 
in the item of the abstract to which they relate. 


(b) Contents, in general.-The abstract should contain a suffi
cient summary of the material portions of every recorded instru
ment, affecting the title to the land described in the caption, to 
enable the examiner to determine the nature and effect of such 
instruments. No attempt is made to specify all items which must 
be shown in the abstract, but the following, which are sometimes 
omitted, must be shown exactly as they appear in the records: The 
marital status of all grantors and grantees; the consideration and 
receipt thereof; the dates of execution, witnesses where necessary, 
acknowledgment, and recordation of each instrument; and the due 
date of any unsatisfied mortgages or deeds of trust, the amount 
of the indebtedness secured thereby; and any reservation, limita
tions or conditions. Releases of homestead, dower, and other 
statutory rights should be affirmatively shown. Where titles to 
separate parcels are derived from a common preceding chain of 
title, a master abstract should be prepared and supplemented 
by individual abstracts. 


(c) Abstracts containing instruments which do not affect the 
title or do not refer to or mention the land covered by the abstract 
are not acceptable and the abstracter is not entitled to receive 
payment for such extraneous material. Also, abstracts which 
contain illegible photostats of instruments are rtot acceptable. 
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Period of Search 
For the purpose of this paragraph, title inst uments mean any 


recorded instrument purporting to evidence the transfer of a fee 
simple title (other than as security for debt), including direct 
deeds of conveyance, deeds by trustees, referees, guardians, ex
ecutors, administrators, masters, or sheriffs, wills or decrees of 
descent, and also decrees, judgments or orders of courts of com
petent jurisdiction purporting to quiet, confirm, or establish title 
in fee simple. The period of search, referred to in each of the 
numbered subparagraphs hereinafter set out, means the number 
of years of continuous coverage by an abstract of the record be
ginning with a title instrument recorded at least the required 
minimum number of years prior to the date of the abstracter's 
certificate. Regardless of the applicable period of search, all ab
stracts must contain or be accompanied by proof that the title was 
originally divested from the sovereign by patent or grant of the 
land involved. Any mineral or other reservations to the sovereign 
shall be specifically noted. All instruments antedating the ap
plicable period of search which are disclosed by instrument record
ed within the period of search and which contain reservations, 
exceptions, restrictions, limitations, or other rights or interests 
or impose conditions or liens possibly outstanding or affecting the 
title, must be shown. Subject to all the foregoing provisions of 
this paragraph, the periods of search shall be as follows: 


(1) A minimum of 60 years as to all acquisitions (including 
easements) except those mentioned in the following subparagraphs 
(2), (3), (4), and (5). 


(2) A minimum of 80 years as to all tracts to be acquired for 
considerations in excess of $100,000 and as to Federal building 
sites. 


(3) A minimum of 40 years as to low value lands. Low value 
lands are defined in 40 U.S.C. 255, as amended, as follows: 


(a) The average value of the land or interest to be acquired 
under a single option or contract of sale does not exceed $10 per 
acre; 


(b) The total value of the land or interests to be acquired 
under a single option or contract of sale does not exceed $3,500; 
and 


(c) No money in excess of $2,500 is to be expended for the 
construction of buildings, works, or other improvements (except 
roads, trails, and fire protection improvements) on the land or 
interest to be acquired. 
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(4) A minimum of 25 years as to the acquisition of easements, 
to be acquired for considerations in excess of $100 but not in excess 
of $5,000, as follows: For telephone and telegraph lines, electric 
transmission lines, channel excavation, relocation of utilities such 
as fire alarm systems, water mains and pipes, pipelines, railroad 
spurs for temporary use in transporting materials for construction 
purposes, access and other roads, highways, spoil disposal, inter
mittent flowage (where the estimated frequency of flooding is not 
oftener than 5 years), borrow pits, and other uses of the general 
character and type of those herein specified. Abstracts relating to 
acquisitions of all other easements must be prepared in accordance 
with the applicable preceding subparagraphs in the same manner 
as abstracts relating to fee simple titles. 


(5) As to easements to be acquired for consideration of $100 or 
less and temporary use or term takings in condemnation proceed
ings involving the payment of an estimated rental of $2,500 or 
less per annum, last owner searches showing the owner under the 
last deed of record and encumbrances against the title under 
which the abstracters or title companies assume no liability and 
without regard to the period of search may be accepted as satis
factory title evidence. 


Records Lost or Destroyed 


Where title records, for the full periods of search required 
above, have been lost or destroyed, or are otherwise permanently 
unavailable, the abstract should begin with the first available 
record and be supplemented by a certificate of the abstracter as 
to the fact of the loss or destruction of the records, that no 
reservations, limitations, encumbrances, or defects in the title 
are known to the abstracter, and that the beginning point of the 
abstract is accepted by competent attorneys in the community, 
and either; 


(a) Proof of compliance with requirements of statutory pro
ceedings, if any, to establish titles affected by the loss or des
truction of the records; or 


(b) Secondary documentary evidence, complying with statutory 
requirements, which, if offered in a judicial proceeding, would be 
admissible as evidence of title, and evidence of title by adverse 
possession as provided in the instructions set out below under 
Adverse Possession (page 60). 
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Wills and Probate Proceedings 
Wills should be reproduced in full. Essential portions of probate 


proceedings disclosing all material facts of record must be shown, 
including, for example, the petition, names and ages, and the in
competency, if any, of parties in interest as shown by the record; 
proof of service of citations; date of approval of bond; issuance 
of letters testamentary; publication of notices or other action 
necessary to start the running of any statutes of limitations; 
ancillary probate of the will in the jurisdiction where the land 
lies, if the original probate was elsewhere; guardianship proceed
ings of any parties who are incompetent; and whether estate and 
inheritance taxes have been paid or releases thereof obtained. 


When title has been or is to be conveyed by executor's or 
administrator's deed, the court orders or other authority of the 
fiduciary and sufficient portions of the proceedings to demonstrate 
their regularity must be shown. 


If title has been or is to be conveyed by the devisees, the abstract 
should show whether all specific legacies, debts, and taxes have 
been paid, and where necessary whether there has been final dis
tribution of the estate, discharge of the executor, and closing of 
the estate. 


Ti tle by Descent 
In every instance where title has passed by descent, the abstract 


should show whether there has been administration on the estate, 
and in case of administration, the abstract should show sufficient 
portions of the record of the proceeding to determine whether 
necessary jurisdictional facts existed and statutory requirements 
essential to the validity of the proceeding were observed, includ
ing service of necessary notices, qualifications of the administrator, 
and the date of the approval of his bond or other action necessary 
to start the running of any statutes of limitation. 


In all instances where title has been or is to be conveyed by 
administrator's deed, the abstract should also show sufficient por
tions of the proceeding for authority to sell and convey and of the 
facts appearing in the record, to determine whether the proceed
ings were regular and all statutory requirements essential to the 
validity of the sale and conveyance were observed. 


If there has been administration, but title has been or is to be 
conveyed by deed of the intestate's heirs as established in the 
proceeding, the abstract should show the correct names of all 
persons determined to be heirs as they appear in the proceeding, 
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and should also show whether debts and charges, including all 
taxes against the estate, have been paid or provided for, and, 
where necessary, whether there has been final distribution of the 
estate and discharge of the administrator. 


Whether or not there has been administration, if the conveyance 
to the United States is to be made by the intestate's heirs, 
and the intestate's heirs have not been established in a judicial 
proceeding, determination of heirship will be required as herein
after provided. 


Foreclosure Proceedings 
In all cases the abstract should disclose sufficient of the mortgage 


foreclosed to determine the validity and effect of the foreclosure, 
including the sum secured, description of the premises, conditions 
of the mortgage, signatures, dates of execution and recording, 
and the nature of the default. 


If the foreclosure is by judicial proceeding, the abstract should 
show the names of all persons made parties to the foreclosure case 
and sufficient portions of the record to determine the jurisdiction 
of the court, the regularity of the proceedings, whether all necessary 
parties had proper notice, and whether the provisions of the fore~ 
closure statute were adequately observed. 


If foreclosure is under a power of sale, the terms of the power, 
compliance or noncompliance therewith and with applicable statu~ 
tory provisions, should appear. Partial or installment foreclosures, 
continuing the balance of the mortgage in effect, must be affirma~ 
tively shown. 


Sales by Receivers, Execution Sales, Tax Sales, Divorces and Other 
Judicial Proceedings 


The abstract should fully disclose sufficient portions of the 
record of all sales by receivers, execution sales, tax sales, divorces, 
and other judicial proceedings affecting the title to the land to be 
acquired, to determine the legal effect of such sales or proceedings, 
and whether all statutory requirements have been observed and 
the time for redemption, appeal, or reopening the matter has 
expired. 


Sales by Trustees and Others in a Fiduciary or Representative 
Capacity 


The abstract should contain all essential parts of trust instru~ 
ments, powers of attorney, and of the record of any court proceed~ 
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ings conferring authority for conveyances in the chain of title 
by fiduciaries or persons acting in a representative capacity, and 
show whether the purchaser is relieved of the responsibility for 
the application of the purchase price. Any conditions or limitations 
on the authority of a fiduciary or representative, contained in such 
instruments or proceedings, or in any deed to the trustee, or to the 
beneficiary or principal for whom such trustee or representative 
is acting, should be fully set forth and, where possible, the abstract 
should show whether such conditions have been fulfilled. 


Search for Liens of Judgments and Decrees of Federal Courts 
Search is required of the Federal court records in all divisions 


of the district where the land lies for possible liens of judgments 
and decrees of and cases pending in Federal courts in those States 
which have not enacted a statute authorizing the judgments and 
decrees of the U.S. courts to be registered, recorded, docketed, 
indexed, or otherwise conformed to the rules and requirements 
relating to the judgments and decrees of the courts of the State 
(28 U.S.C. 1962). 


In those States which have enacted such conformity statutes 
(in accordance with the provisions of 28 U.S.C. 1962), no search 
of the Federal court records is necessary for liens of judgments 
and decrees, unless under State law judgments and decrees of the 
State courts become liens on the property of the judgment 
debtor in the county where rendered, upon entry in the court 
where rendered, in which case research of the Federal court 
records is necessary if those records are located in the county in 
which the land is situated. 


Dedication and Vacation of Streets and Alleys 
Where . the land includes street or alley areas, dedicated or 


vacated, there must be shown all matters of record affecting the 
ownership of such areas, including the following: 


(a) The complete proceeding had upon such dedication and, 
if vacated, the vacation proceedings. 


(b) All facts of record bearing on the existence or elimination 
of prior rights of the public, prescriptive or otherwise, and rights 
of public utilities, if any. 


Special Assessments for Improvements, School Districts, Etc. 
Abstracts containing references to assessments for drainage, 


school, or other special improvement districts, water, paving, 
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sewer and other assessments, should set out, in addition to the 
current and delinquent assessments, the total benefit assessments 
and charges against the land, and should contain references to 
the statutes creating the districts and establishing the liens. 


Abstracter's Certificate 
A satisfactory certificate of the abstracter must be made a part 


of the abstract. Generally, certificates will be acceptable if in the 
form approved by a title association of recognized standing in the 
State where the land is situated and if the abstracter certifies that 
he has examined all public records pertaining to the title for the 
required period of search, and that all matters of record affecting 
the title are correctly shown in the abstract. In those States where 
the liability of the abstracter is based upon the contract to search 
the title, the certificate should contain a statement that the ab
stract is furnished to the United States of America (or its grantor) 
and assigns. Otherwise, and generally, the certificate should not 
be limited to any contracting party, other person or corporation. 


Form and Contents of Certificates of Title and Title 
Insurance Policies 


Preliminary reports or binders, when satisfactory in form, of 
approved title companies based upon a preliminary search and 
committing such companies to issue final certificates of title or 
title insurance policies in the approved form, will be accepted, as 
a basis for preliminary opinions which contemplate further sub
mission of the matter for final approval of title. See Appendix, 
Form 34. 


The certificate of title, title reports and binders must disclose 
the name of each person in whom title to any interest is vested of 
record or known to the company. Where the subsurface easements 
or other interests in the property to be acquired are owned by 
persons other than the owners of the fee title, the present record 
ownership of each such outstanding estate or interest and all data 
of record relating thereto or sufficient portions thereof shall be 
shown in the certificate of title or report, unless the title company 
has been instructed to omit data relating to such interests. The 
addresses of all parties having any interest in the lands must be 
set out where this information is disclosed by the public records 
or known to the company. 


Schedule "B" of the certificate or report must di~close all essen
tial information on matters affecting the title which are set up in 
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the schedule as exceptions or objections to the title. Schedule "B" 
shall not set forth exceptions or objections in general terms or 
by reference to deeds, instruments" proceedings or other matters 
of recora, without including copies or a sufficient abstract or digest 
of the instruments or the proceedings or other matters of record 
creating or imposing the rights, interests, or encumbrances men
tioned in Schedule "B," to enable an attorney examining the certi
ficate to determine the nature and extent of such matters and 
their effect on the validity of the title to the land described in 
Schedule "A." The names of the persons holding such interests 
from whom releases must be obtained must be furnished by the 
company, if known. 


Period of Search 
In general, certificates of title and title insurance policies based 


upon a search of all records affecting the title and unqualified as 
to the period of search are preferred and should be issued. How
ever, as to low value lands and specific types of easements as 
defined in the instructions relating to abstracts, certificates of title 
or title insurance policies may be limited to the periods of search 
prescribed in those instructions provided the certificates or policies 
contain statements to the effect that the title of the sovereign has 
been divested, and set forth any reservations which are contained 
in the patents or grants. 


Limitation of Liability 
A certificate of title or title insurance policy by one title com


pany for a single acquisition valued at more than 25 percent of the 
admitted assets (after deducting existing liabilities secured or 
unsecured and excluding any trust or escrow funds) of the issuing 
company is not acceptable. 


Certificates of title or title insurance policies shall not limit 
the liability of the title company to a sum less than 50 percent 
of the reasonable value of the property. As to acquisitions valued 
at more than $50,000, the limitation of liability of the issuing title 
company under the certificate of title or title insurance policy may 
be limited to 50 percent of the first $50,000 and 25 percent of that 
portion of the value in excess of that amount. 


Plats 
The title evidence should include or be accompanied by a plat 


or plan, based on a survey by a competent surveyor or engineer, 
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sufficient to enable the examining attorney to locate the land de
scribed in the title evidence. Any encroachments or rights-of-way, 
on or over the land, should be shown or noted on the plat. If the 
land is described by metes and bounds, or by lands of adj oining 
owners, abutting streets, ways, etc., its boundaries should be 
defined on the plat by courses, distances, and monuments, natural 
or otherwise, and the ownership and contiguous boundaries of 
adjoining lands and names of abutting streets, ways, etc. When the 
land is part of a subdivision, a copy of the subdivision plat, or 
the section thereof in which the land is located, should be sub
mitted. If necessary to identify the land with a U.S. patent or 
a State grant which is the source of title, a plat of the land being 
acquired should be superimposed on a copy of the plat of the 
U.S. surveyor State grant. If the land being acquired is part of 
a larger tract described in an abstract, it should, when necessary 
for its identification, be shown drawn to a common scale on a map 
showing the larger tract and any successive diminishing tracts. 


Supplemental and Supporting Title Evidence 
The closing of transactions is often delayed due to failure to 


supply necessary supporting title data. Requirements covering 
some of these items are indicated below. 


Sales by Corporations 
Private corpomtions.-The title evidence should contain or be 


accompanied by sufficient portions of the charters or other records 
of corporations, conveying to the United States, to determine the 
power of the corporations to hold and convey real estate and the 
validity of such conveyances. In jurisdictions where franchise 
taxes are a lien, or where nonpayment of such taxes or failure 
to file required reports or statements suspends or terminates a 
corporation's power to do business or transfer property, the title 
evidence should also be accompanied by a certificate or statement 
of the proper State officer showing payment of such taxes and that 
the corporation is in good standing. A certified copy of the resolu
tion of the proper corporate body, authorizing the conveyance 
to the United States, is required. In case of conveyances of all or 
SUbstantially all of the real estate of such a corporation, a cer
tified copy of a resolution authorizing the conveyance, enacted 
in compliance with pertinent statutory requirements at a meeting 
of stockholders, is necessary. 


Public corpora.tions.-Where the title evidence discloses a public 
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corporation as grantor in the chain of title, or the vendor to the 
United States is a public corporation, the title evidence should 
include or be accompanied by sufficient portions of the charter, 
resolutions, or other source of authority of each such corporation 
to convey land, and also with evidence of compliance with all statu
tory requirements necessary to the transfer of a valid title. 


Determination of Heirship 
When the conveyance to the United States is by the intestate's 


heirs and there has been no judicial determination of heirship, the 
fact that the grantors are all the heirs of the deceased must be judi
cially established where practicable. If such judicial determination 
is impracticable, proof of heirship must be shown by acceptable af
fidavits (Appendix, Form 32) of the grantors and, if possible, of 
two or more disinterested reputable persons having knowledge 
of the facts. 


Adverse Possession 
Evidence of adverse possession, when required, must include 


satisfactory affidavits of possession, which shall contain the fol
lowing; 


(a) Execution by three or more reputable persons living in 
the vicinity of the land and having no interest in the sale of the 
property; 


(b) Identification of the land and a statement of the character, 
extent, and duration of possession for at least as long as the 
maximum local statutory period of limitations, prescriptions, or 
adverse possession, but not less than 22 years; and 


(c) All necessary facts fully set out, together with convincing 
proof of the establishment of title by adverse possession under 
local law. The affidavits should not contain mere conclusions of the 
affiants. 


In cases where large tracts of land are being acquired which 
embrace what formerly were smaller tracts, the affidavits of ad
verse possession must relRte specifically to the component parts 
of such tracts and contain sufficient facts to establish adverse 
possession to each such part. 


Where two or more grants. patents, or transfers affect the same 
land, the exact location of the land over which the acts of pos
session are relied upon must be shown on a map and by the 
affidavits. 


Where the acquiring agency does not contemplate acquisition 
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of the land subject to mineral, or other rights or easements of 
any kind, appearing in the chain of title, such affidavits must show 
convincing proof of adverse possession against any and all such 
rights or interests. 


Unrecorded Title Papers 
In all cases any unrecorded title papers and copies of resolu


tions, ordinances, and title opinions containing references to stat
utes or cases in point relating to the condition of the title or 
objections thereto with respect to such land, which may be avail
able to the vendor, should accompany the title evidence. 


(a) In direct purchases: 
(1) Abstracts must be continued to and including the rec


ordation of the deed to the United States and any necessary 
curative data. 


(2) Final certificates of title or title insurance policies must 
be based on a search of the records from the dates of the prelim
inary certificate reports or title binders to the date of the recorda
tion of the deed to the United States, which must certify to or 
guarantee the title of the United States, which was acquired 
under the deed. 


(b) In condemnation cases: 
(1) The abstract must be continued to the date of the filing 


of lis pendens or other notice in the proceedings. 
(2) A supplemental certificate of title or continuation title 


report binder or endorsement based on a search of the records to 
the date of the filing of notice in the condemnation proceeding 
must be obtained. No final certificate or policy is required provided 
the preliminary certificate report or binder does not limit the 
title company's liability or the company assumes the required 
financial liability and the certificate, report or binder contains no 
provision under which the issuing company denies liability for 
losses if the final certificate or policy is not issued. 


Deed to the United States 
The deed to the United States should generally adhere to the 


following requirements: 
(a) Be a general warranty deed; however, this requirement 


may be waived, upon a proper showing, as to conveyances by States, 
municipal corporations, and fiduciaries and other persons acting 
solely in a representative capacity. 


(b) Disclose the capacity in which any grantor acts who con
veys in other than an individual capacity. 
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(c) Show the name of the grantor in the body of the deed and 
its acknowledgment, be signed by him, exactly as his name appears 
as grantee in the conveyance to him; and account for any un .. 
avoidable difference by a recital identifying the grantor with the 
grantee in the preceding conveyance. 


(d) Disclose the marital status of each grantor. 
(e) Recite the true consideration and the receipt thereof. 
(f) Convey the land to the United States of America and its 


assigns. 
(g) Contain a proper description of the land. 
(h) Convey all the right, title, and interest of the grantor 


in and to any alleys, streets, ways, strips, or gores abutting or ad
joining the land. 


(i) Contain no reservations or exceptions not approved by the 
department or agency of the Government acquiring the land; how
ever, when land is to be conveyed subject to certain rights, such 
as easements or mineral rights thought to be outstanding in third 
parties, they must not be excepted from the conveyance, but 
the deed should be framed to convey all the grantor's right, title, 
and interest subject to the outstanding rights, unless the contract 
or option expressly provides otherwise. 


(j) Refer to the deed(s) to the grantor(s), or other source or 
grantor's title, by book, page, and place of record, wherever cus, 
to mary or required by statute. 


(lc) Contain a reference to the name of the agency for which 
the lands are being acquired. This statement should follow the 
description of the land and in no instance should it be included 
in the granting, habendum or warranty provisions of the deed. 


(l) Release all rights of homestead, dower, curtesy, and other 
interests of the grantor's spouse, as required by local law. 


(In) Be signed, sealed, attested, and acknowledged by all 
grantors and their spouses, as required by local law. 


(12) If executed by a corporation, be signed in the full and 
correct name of the corporation by its duly authorized officer or 
officers, sealed with the corporate seal, attested and acknowledged, 
as required by local law. 


(0) If executed by an attorney in fact, be signed in the name 
of the principal by the attorney, properly acknowledged by the 
attorney as the free act and deed of the principal, and be accom
panied by the original or a certified copy of the power of attorney 
and satisfactory proof that the principal was living and the power 
in force at the time of its exercise. 


June 1, 1970 


U. S
. A


TTORNEYS M
ANUAL 1


97
0







69 


TITLE 5: LAND AND NATURAL RESOURCES DIVISION 


(p) Have affixed sufficient documentary revenue stamps. 


Certificate of Possession 
There must be submitted, as part of the title evidence, a certifi


cate of possession, based on an inspection and inquiry made in 
the course of the closing of the purchase or as of the date of taking 
in condemnation, by a duly authorized employee of the acquiring 
agency, or by an attorney of the Department of Justice. The cer
tificate of possession must be in form approved by the Department 
of Justice. The standard form of certificate (Appendix, Form 2) 
should be used in all acquisitions. 


The interest or claim of any persons other than the record 
owners who are occupying or using any part of the lands should 
be ascertained and if possible disclaimers should be obtained from 
such persons (Appendix Form No. 28). 


APPRAISALS 


Employment of Expert Witnesses, Appraisers, Etc. 
The Appraisal Section of the Land and Natural Resources 


Division assists the personnel of the Land Acquisition, General 
Litigation, and Indian Claims Sections, as weI las U.S. Attorneys 
and field attorneys and the acquiring agencies, in arranging for 
the employment of expert witnesses such as appraisers, engineers, 
hydrologists, etc., who are required to assist the Government in 
Land and Natural Resources Division matters, in establishing the 
fair market value of land or property being acquired by the United 
States, or in defending claims against the United States involving 
property. The employment of such experts and their compensations, 
as well as the manner in which the appraisals are to be made and 
reports are to be prepared, are referred to this Section for review 
and approval. 


The U.S. Attorneys should implement appraisal procedures to 
minimize duplication and waste in hiring experts by adhering to 
the following criteria: 


1. Secure adequate appraisals from the acquiring agency. 
2. Incur an expense only where necessary. 
3. Negotiate a fair price for services. 
U.S. Attorneys should insist that the acquiring agencies which 


they represent use only appraisers that have been approved as 
being acceptable for presentation of expert testimony. These 
agencies must use appraisers who are adequate for this purpose. 
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\Vhere this is not done waste is incurred, since it will be necessary 
to expend more money for appraisals of the same property, and 
the Government is further involved in changing estimates of value 
in midstream and settlement opportunities are impaired. Where 
full cooperation is not being received in regard to the employment 
of experts, the matter should be referred to the Assistant Attorney 
General, Land and Natural Resources Division, for resolution. 


As indicated, appraisal and expert witnesses' services should be 
secured only when necessary. In this regard the U.S. Attorney 
should use much the same criteria he would use if contracting 
for his own property. If agency appraisals are adequate, as they 
should be, an additional appraisal is not usually needed. 


Agency appraisals should be reviewed as soon as the case is 
received. In this regard, the U.S. Attorney should satisfy him
self that he has received all of the appraisals, whether approved 
or disapproved, from the acquiring agency. Where there is doubt 
in the U.S. Attorney's mind regarding the adequacy of any ap
praisal report, or if unusually large sums of money are involved, 
the appraisal reports should be forwarded to the Appraisal Sec
tion for analysis and recommendation. To avoid delay in securing 
necessary appraisals and properly to administer caseloads, settle
ment should be explored as soon as possible after receipt of a case. 
Trial readiness is a necessity and adequate appraisals are essential 
in every instance, but settlement possibilities should be exhausted, 
where possible, before appraisal expenses are incurred. Where 
demolition of the improvements is contemplated, or where the 
land is to be inundated or otherwise changed soon after the filing 
of condemnation proceedings, it is usually desirable and important 
immediately to secure any additional necessary appraisal in order 
that the appraiser may view the property in its original condition. 


Where the appraisals secured are far apart in total value, or 
in elements of value, an attempt should be made by the U.S. 
Attorney to have the appraisers reconcile their differences. If this 
attempt fails, and before additional appraisals are secured, all 
existing appraisals should be forwarded to the Appraisal Section 
for analysis and recommendation. 


Where it is necessary to supplement agency appraisals, it is only 
on valuable or unusual properties that more than one additional 
appraisal should be needed. It should be a rare instance where there 
is need to hire more than one independent appraiser on property 
valued at less than $10,000. In any event, the U.S. Attorney must 
exercise sound discretion in every case. 
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Where experts witnesses' services are necessary, the U.S. Attor
ney must assure himself that the fee agreed upon is no more than 
the customary price for such services in the area. Where volume 
appraisal work is given to an appraiser, the more advantageous 
fees, which are possible because of the volume, should be secured. 
In those instances where the U.S. Attorney is uncertain as to the 
appropriate fee for a given assignment, or where an unusually 
large fee is involved, the recommendation of the Appraisal Sec
tion should be obtained. Sound business judgment must be exercised 
to make sure that the United States is getting full value at not 
more than the locally prevailing rates. Witness fees must be on 
a daily rate basis and per diem rates should be accurately prorated 
to the fraction earned unless circumstances make this unfair. 
Wherever possible fees to obtain appraisal reports should be on a 
daily rate basis rather than a flat fee. 


Appraisal and Valuation Consultation 
In their role as in-house valuation experts for the Land and 


Natural Resources Division, the members of the Appraisal Section 
are, when requested, prepared to confer with the U.S. Attorneys, 
inspect properties and assist in any case wherein their services 
are felt to be needed or desirable. 


For further assistance in the preparation and review of ap
praisals by personnel of the office of the U.S. Attorneys, the Land 
and Natural Resources Division and the acquiring agencies, see 
Directive No. 11-68, p. 73, "Land and Natural Resources Division 
Source Volume." 


APPEALS 
Appeals in Land and Natural Resources Division cases, except 


for cases handled by the Marine Resources Section, are handled 
in the Appellate Section of the Division at the seat of Government, 
including the preparation of records, briefs, and the assignment 
of cases for argument. Procedure to be followed with respect to 
Land and Natural Resources Division appeals appears in Title 6, 
Appeals. 


MARINE RESOURCES 
The Marine Resources Section, established November 5, 1969, 


handles all matters except land acquisition, pollution, and legisla
tion, relating to the seabed and natural resources seaward of the 
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coastline, including ascertainment of the coastline (low waterline 
on the open coast, and lines marking the seaward limit of inland 
waters such as bays or rivers). This includes cases to determine 
the extent of the grants involving mineral leasing under the Outer 
Continental Shelf Lands Act, and other matters affecting rights 
of the United States in submerged lands or natural resources 
seaward of the coastline. 


Because these cases involve a specialized body of law and require 
close policy coordination with the Department of State and other 
federal agencies besides our client in the particular litigation, 
they are handled or closely supervised at all stages, both trial and 
appellate, by the Marine Resources Section, which maintains con
tinuing contact with other departments and agencies interested 
in this field. Any matter of this character should be referred 
promptly to the Marine Resources Section, and no action should 
he taken without its concurrence unless immediately necessary to 
preserve rights of the United States. The Marine Resources Section 
may also be called on for information, advice, or assistance re
garding this subject matter in connection with cases not under 
its supervision ,such as those involving tidelands (the area be
tween high and low waterlines) or beds of inland waters, where 
the same or related legal principles are often applicable. 


MISCELLANEOUS FUNCTIONS 


Civil or Political Rights on Government Lands 
The Legislative Assistant, Land and Natural Resources Division, 


is responsible for all legislative matters in the Division, with ap
propriate assistance provided by Section chiefs as requested by 
him. He also performs or coordinates the performance of various 
legal functions of the Division not within the assignment of the 
several Sections, such as preparation of draft opinions of the At
torney General or legal memorandum related to them, miscella
neous congressional correspondence, and inquiries involving ques
tions of law pertaining to Division activities. He also has such 
special assignments as are designated from time to time. His prin
cipal concern with U.S. Attorneys relates to civil and political 
rights arising out of the legislative jurisdiction status of Govern
ment lands (see Title 2, Offenses on Government Reservations). 


Assistance to United States Attorneys and Field Staff 
The Land and Natural Resources Division has available excellent 
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facilities of various kinds which should be of considerable help 
to the U.S. Attorneys and field attorneys of the Division. In ad
dition to a corps of research consultants in the Trial and Briefing 
Assistance Unit of the Land Acquisition Section who have become 
experts in the various fields of law, elaborate research files, in
dexes and digests are currently maintained. Close liaison exists 
between the attorneys of the Division and officials of the several 
Government departments and agencies which the Division repre
sents, and the facilities of those agencies are at our disposal. 
Prompt attention will be given to requests for assistance in any 
of these matters. 


ADMINISTRATIVE AND FISCAL INSTRUCTIONS 
The costs of Land and Natural Resources Division cases handled 


by U.S. Attorneys, with the exception of the employment of expert 
witnesses, are paid from the appropriation "Salaries and Expenses, 
U.S. Attorneys and Marshals." 


Costs incurred in connection with the employment of expert wit
nesses include services rendered by appraisers, engineers, mining 
experts, geologists, etc., the furnishing of reports, preparation for 
trial and testimony. 


The expenses involved in the employment of expert witnesses are 
paid by the Land and Natural Resources Division from funds 
disbursed at Washington and such vouchers should be submitted 
to the Department for payment addressed to the attention of the 
Administrative Section, Land and Natural Resources Division. 


Authorizations 


These expenses are not to be incurred without prior authorization 
from the Land and Natural Recources Division. 


In the submission of requests on Form DJ -25 for incurring such 
expenses, the requests should disclose the rate per day, the ap
proximate number of days needed to perform the services, and 
the total estimated expenses. The requests should also indicate 
the approximate date on which the services are to begin. Executed 
USA Form No. 157 (Appendix, Form 23) should be attached to all 
Forms DJ-25 and contain full justification for the expenses. 


When requests for an appraisal and for expert testimony are 
combined on the same Form DJ-25 it is necessary to obligate funds 
to cover such estimated total expense. Thereafter, subsequent 
developments frequently preclude the need for testimony or the 
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need for such testimony does not arise for several months, there· 
by requiring a premature obligation of funds. Also, if the period 
between the appraisal and the need for testimony occurs near the 
end of a fiscal year it results in the current obligation of an ex· 
pense which properly should be charged to the succeeding fiscal 
year. 


Therefore, Form DJ -25 for appraisals should be submitted cur
rently as the need arises but the submission of a Form DJ -25 for 
expert testimony should be deferred until such time as the trial is 
set or other definite information is obtained that will support the 
need for such a request. 


Requests for the payment of commissioners appointed to try 
condemnation cases should be submitted on Form USA 41 (Ap
pendix, Form 21). 


Preparation and Approval of Vouchers 
Vouchers should be prepared on Form DJ-94a in duplicate and 


supported by two copies of Form DJ-25, authorization to incur the 
expense. The voucher must show the exact dates of service and the 
signature of the payee must correspond with his name as it ap
pears at the top of the voucher. 


Vouchers covering services rendered on Sundays or legal holi
days must include a certificate to the effect that the services were 
l'equired and actually performed on such dates. 


All vouchers in payment for services of expert witnesses must 
be presented to the U.S. Attorney for his signature in the space 
provided therefor on the voucher. The U.S. Attorney's signature 
will constitute his certificate that the services have been satis· 
factorily performed as authorized, that the amounts charged are 
just and reasonable and in accordance with the agreement, and 
are a proper charge against the Government. The U.S. Attorney 
must not approve vouchers which are unreasonable or which, for 
any other reason deemed by him to be sufficient, should not be paid. 


LAND AND NATURAL RESOURCES DIVISION 
PUBLICATIONS 


1. Standards for the Preparation of Title Evidence in Land Ac· 
quisition by the United States (1964). 
This publication, the text of which is contained in this Title, sets 


out the departmental requirements for the preparation of title 
evidence to lands to be acquired for Federal public purposes, ap-
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proved forms of title evidence and helpful information as to title 
matters. 
2. A Procedural Guide for the Acquisition of Real Property by 


Governmental Agencies (1968). 
The guide was issued to assist Federal agencies in adopting 


uniform practices and procedures in acquiring lands for public 
purposes. 
3. Federal Eminent Domain (1940) . 


This is a basic text with authorities relating to the condem
nation of property and will be superseded by the "Condemnation 
Handbook".l 
4. I and II Condemnation Handbook. 


These are the first volumes of a series which will contain up-to
date reported authorities as to the many legal problems involved in 
condemnation actions. 
5. I Condemnation Seminar 1962.1 
6. II Condemnation Seminar 1963.1 
7. III Condemnation Seminar 1964.1 
8. IV Condemnation Seminar 1966. 


These volumes contain the various papers delivered at condem
nation seminars attended by selected U.S. Attorneys and their As
sistants. An index of the papers, which includes valuable informa
tion, is contained in each of these volumes. 
9. Progress, Property, and Just Compensation (1966). 


This pamphlet contains information for property owners explain
ing the right of the Federal agencies to acquire properties for 
public purposes and the rights of the property owners. 
10. Land and Natural Resources Division Journal. 


This pUblication is issued monthly and distributed to U.S. At
torneys, Federal agencies and personnel in the Division and con
tains current information concerning the activities of the Division 
and problems in condemnation cases with digests of current 
decisions. 


1 Copies of these publications should be available in the offices of all U.S. Attorneys. The 
supply of these publications has been exhausted and no additional printing is presently 
contemplated. 
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TITLE 6 : APPEALS 
The division of responsibility between the Department and the 


U.S. Attorneys varies to a considerable extent, dependent on the 
Division under whose supervision the case arises, particularly in 
relation to appeals in the Courts of Appeals. The separate relation
ship of each Division to U.S. Attorneys with respect to appellate 
matters is discussed in Part II. There are, however, certain matters 
which overlap many of the Divisions, particularly in relation to 
decisions adverse to the Government. These general matters are 
discussed in Part I. 


I. 


GENERAL PROCEDURE WITH RESPECT TO 
APPEALS 


A. U.S. SUPREME COURT REVIEW 


1. Responsibility in Appeals or Certiorari by United States 
Litigation in the Supreme Court, by or against the Government, 


is handled by the Department of Justice under the supervision 
of the Solicitor General. The responsibility of the U.S. Attorney 
goes only to filing the notice of appeal and preserving rights 
pending review, as set forth below. The assistance of the U.S. 
Attorney may also be sought in having the Clerk of the appropriate 
court send up the record needed either on direct appeal or on 
petition for a writ of certiorari. If the Solicitor General has author
ized an appeal to the Supreme Court from a decision by the highest 
court of a State, the aid of the U.S. Attorney may be sought by the 
Department in the filing of the appeal papers in the State court. 
2. Appeal by Adverse Party 


Responses to petitions for writs of certiorari and proceedings 
by the Government in connection with an appeal by an adverse 
party will be handled by the Department. 


When an appeal from a district court to the Supreme Court is 
taken by the adverse party, the U.S. Attorney should notify the 
Department immediately and should make sure that copies of all 
necessary papers and documents are transmitted at once to the 
Department. 


3. Service of Papers 


If the U.S. Attorney is served with papers (other than a notice 
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of appeal) in proceedings before the Supreme Court, he should 
inform counsel that service must be made upon the Solicitor Gen
eral in Washington as required by Rule 33 (2) of the Rules of the 
Supreme Court (effective October 2, 1967). The U.S. Attorney 
should inform the Solicitor General promptly of all attempts to 
make service upon him. 


4. Supreme Court Mandates and Orders 


Since mandates, judgments, and orders denying petitions for 
certiorari are sent by the Clerk of the Supreme Court to the lower 
courts as a matter of course, applications should not be made by 
the U.S. Attorney to the Clerk of the Supreme Court. 


B. PROCEDURE WHEN A DECISION OF A DISTRICT OR 
CIRCUIT COURT IS ADVERSE TO THE GOVERNMENT 


1. Prompt Report of Adverse Decision 


(a) In General 
In any case in which the decision is adverse to the Government, 


in whole or in part, and is or may be reviewable, the U.S. Attorney 
must make a report promptly to the appropriate Division of the 
Department, with his recommendation for or against appeal or 
certiorari or other review, together with his reasons therefor and 
any comments which he may care to make. The report should 
include the dates on which the opinion was rendered and the judg
ment was entered. If a written opinion was rendered by the court, 
at least one copy (but preferably two copies) should promptly be 
transmitted to the appropriate Division. Such copy or copies 
should be transmitted in addition to, and separate from, copies of 
opinions made available by the Clerk of the Court. 


There should be transmitted with the report of an adverse 
decision all appropriate documents, including copies of opinions, 
findings of fact, conclusions of law, judgments, briefs and memo
randa (and, if available, transcripts of testimony), for considera
tion in determining whether an appeal should be taken. The report 
should be made promptly in order to give the Department adequate 
time in which to determine whether review should be sought. This 
is especially true in cases where appeal time is short, such as 
appeals in criminal cases, and appeals from interlocutory orders. 


(b) In Criminal Cases 
In reporting on adverse decisions within the purview of 18 


U.S.C. 3731, the U.S. Attorney should furnish the Department, 
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together with copies of the opinion and judgment, copies of the 
indictment or information, the motion or motions of the defendant, 
and the briefs, if any, of both sides. In order to avoid any doubt 
regarding the proper court to which an appeal should be taken, 
the U.S. Attorney should endeavor to have included in any order 
or opinion dismissing an indictment or information, or arresting 
a judgment of conviction for insufficiency of the indictment or 
information, a specific statement that the decision is or is not based 
exclusively upon the invalidity or construction of the statute upon 
which the indictment or information is founded. 


(c) With respect to Inte.Tlocutory Appeals 
Because of the short period of time (10 days) allowed by the 


statute for making application for interlocutory appeals, the 
appropriate division of the Department should immediately be 
advised by telephone or telegraph in every case in which the U.S. 
Attorney believes that the Government should take such an inter
locutory appeal or in which the district judge has stated in his 
order that a controlling question of law is involved, and the neces
sary papers should immediately be transmitted to the appropriate 
Division of the Department. 


2. Necessity of Authorization by Solicitor General 
(a) Appeals or Petitions on Behalf of United States 
All appeals or petitions for writs of certiorari by the United 


States or one of its officers or agencies must be authorized by the 
Solicitor General. This includes interlocutory appeals under 28 
U.S.C. 1292 (b) and litigation in State courts subject to review 
by a higher State court or by the U.S. Supreme Court. 


(b) Rehearings En Banc 
The prior authorization of the Solicitor General (through the 


appropriate Division of the Department) must be obtained for 
the filing of a suggestion for rehearing en banc in a Court of 
Appeals. 


Prior authorization is not required for a petition for rehearing 
to the panel which decided the case. 


(c) Briefs Amicus 
The authorization of the Solicitor General is required for the 


filing of any brief amicus in an appellate court. 28 C.F.R. 0.2.0. 
(d) Petitions Seeking Mandamus or other Extraordinary Relief 
The authorization of the Solicitor General is required for the 


filing of petitions in appellate courts for the issuance of extra-
ordinary writs. 
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3. Notice of Appeal-Protective Notice 
(a) The U.S. Attorney is responsible for serving and filing a 


notice of appeal on behalf of the United States or any party or 
agency thereof. This applies to appeals to the Supreme Court (see 
Rule 10 of Rules of Supreme Court) as well as to the Courts of 
Appeals. 


With respect to notices of appeal to the Supreme Court, attention 
is directed to the requirements (1) that service by mail on a person 
residing 500 miles or more from the office of the U.S. Attorney be 
by airmail, and (2) that if proof of service is by certificate, 
the attorney signing the certificate be a member of the bar of the 
Supreme Court.. 


The U.S. Attorney should notify the Department promptly when 
he has served and filed the notice of appeal. 


(b) If the time for appeal is about to expire (see time limita
tions, infra) and the U.S. Attorney has not received notice from 
the appropriate Division of the Department as to whether an 
appeal is to be taken, a notice of appeal-commonly called a "pro
tective" notice of appeal-should be filed in order to preserve the 
Government's right to appeal. Such action should be reported to 
the appropriate Division of the Department. In order that the 
Department may have adequate time to consider the case, such 
notice of appeal should not be filed sooner than five days before 
the time for appeals expires. 


(c) If rehearing is desired en banc it is usually necessary to 
obtain an extension of time as only 14 days are allowed for re
hearing; consult with the appropriate Division in the Department. 


4. Preserving Government's Rights Pending Review 
U.S. Attorneys shall be responsible in courts other than the 


Supreme Court for preserving the Government's rights pending 
review and also pending determination of the question whether 
review should be sought. They shall take the necessary steps to 
stay the issuance of mandates by the Courts of Appeals if the issu
ance of the mandate might prejudice the Government's interests. 
If a Court of Appeals refuses to stay the mandate or conditions 
its stay upon the seeking of review within a stated period, the 
Department shall immediately be informed of such fact. The De
partment shall likewise be informed if a District Court refuses to 
stay further proceedings or execution of its judgment or imposes 
conditions on review. In cases handled by the Department, the 
U.S. Attorney will be advised of what steps, if any, to take in order 
to preserve the Government's rights. 
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C. PROCEDURE WHERE APPEAL IS TAKEN BY ADVERSE 
PARTY TO COURT OF APPEALS 


When an appeal to a Court of Appeals is taken in a Government 
case by the adverse party, the U.S. Attorney shall advise the 
appropriate Division of the Department at once and shall prepare 
a report covering in substance the same matters required to be 
covered by the report in cases in which the decision is adverse to 
the Government in the district court. The notice of appeal and 
other pertinent papers shall accompany the report. 


D. PROCEDURE IN INTERLOCUTORY APPEALS 


(a) Subsection (b) of the Interlocutory Appeals Act of 1958, 
72 Stat. 1770, 28 U.S.C. 1292, authorizes the Courts of Appeals to 
entertain appeals from certain nonfinal orders entered by the 
District Court which are not appealable under subsection (a) of 
that Act. Under subsection (b), such orders are appealable only 
if the District Court states in writing in the order that it involves 
a controlling question of law as to which there is a substantial 
ground for difference of opinion and that an immediate appeal 
from it may materially advance the ultimate termination of the 
litigation. Upon application within 10 days after entry of the 
order, the Court of Appeals may, in its discretion, allow an appeal 
to be taken. The Act is intended to apply only in exceptional cases. 
See e.g., Milbert v. Bison Laboratories, 260 F. 2d 431 (3d Cir., 
1958) ; In re Heddendor/, 263 F. 2d 887 (1st Cir., 1959) ; United 
States v. Woodbury, 263 F. 2d 784 (9th Cir., 1959). Examples of 
orders which may be appropriate for appeal under 28 U.S.C. 
1292(b) are orders overruling a defense going to the right to 
maintain the action, such as a challenge to capacity or to juris
diction; orders refusing to permit joinder of a third-party de
fendant; and orders transferring cases to other District Courts 
under 28 U.S.C. 1404 in which the jurisdiction of a transferee 
court is in issue. 


(b) If an interlocutory ruling adverse to the Government is 
handed down by a District Court and is believed that an appeal 
under 28 U.S.C. 1292 (b) is necessary to protect the Government's 
interest, a request should be made to the District Court for a 10-
day delay in entry of the order by the Clerk, pending determination 
by the Department as to whether an interlocutory appeal should 
be sought. 


(c) The contents of the petition to appeal are governed by 
Rule 5 of the Federal Rules of Appellate Procedure. 
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(d) As noted above, prompt notification is imperative in view 
of the short time limitations. 


(e) Whenever permission to take such an interlocutory appeal 
has been requested by the other side, or whenever the District 
Judge has certified that the other side may take such an appeal, 
the question whether the Government should oppose or acquiesce 
in the appeal will be handled according to the practice of the 
appropriate Division of the Department. 


E. STATE COURT PROCEEDINGS 
In litigation in the State courts, the U.S. Attorney should 


promptly inform the appropriate Division of the Department as to 
all decisions, including those adverse to the United States and 
subject to review in a higher State court. In all of these cases, he 
should follow the general procedures established for appeals from 
Federal District Courts to Courts of Appeals. However, the U.S. 
Attorney is primarily responsible for the technical and procedural 
matters involved in the taking and perfecting of the appeal to 
the higher State court, including the preparation of the record 
and its docketing in the higher court. If the procedural steps in
volved in the taking or perfecting of the appeal raise an issue 
which bears upon the merits of the case, the U.S. Attorney should 
promptly inform the appropriate appellate section of the Depart
ment and secure its advice with resect to that issue, but in any 
event the necessary protective action should be timely taken. 


II. 


RELATIONSHIP OF UNITED STATES ATTORNEYS 
TO PARTICULAR DIVISIONS WITH RESPECT TO 


CASES IN THE COURTS OF APPEAL 


A. TAX pI VISION CASES 


1. Civil Tax Cases 
(a) Preparation of Record 
The U.S. Attorney has the responsibility of preparing the rec


ord but in most cases will receive advice and instruction from 
the Tax Division. 


On Government appeals in cases handled in the District Court 
by the U.S. Attorney, he should prepare the designation of record 
and statement of points if one is necessary, and should otherwise 
perfect the record and see to the docketing of the case in the Court 
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of Appeals. If the taxpayer is the appellant, the U.S. Attorney 
should prepare the counterdesignation and other necessary pa
pers. It is advisable that all appeal documents be submitted to 
the Department for consideration in advance of filing. 


In cases handled in the District Court by the Tax Division, the 
Department will prepare the designation of record or counter
designation, as the case may be, and the statement of points if 
one is necessary. 


U.S. Attorneys located in the Second, Third, Fourth, and Sixth 
Circuits should have a duplicate copy of the record prepared and 
transmitted to the Department. The duplicate record is necessary 
because under the rules of the Courts of Appeals of those Circuits 
the printed record will usually consist of the portions of the rec
ord printed as appendixes to the Court of Appeals briefs and in 
civil tax cases the Government's brief in the Court of Appeals will 
be prepared and filed by the Tax Division (see the section on 
briefing below). 


In the other circuits, where the rules provide for a separately 
printed record, the U.S. Attorney should see that the Department 
receives three copies of the record as soon as it is printed. 


(b) Preparation of Briefs and Oral Arguments 
On appeal by either party in a civil case, the Department nor


mally advises the Clerk of the Court of Appeals that the Tax Divi
sion will handle the case in the appellate court and that matters 
incident to it in that court should be forwarded to the Depart
ment. 


The Government's brief in the appellate court is prepared by 
the Tax Division. After it has been reviewed and coordinated 
with other tax litigation pending in other courts, the brief is sent 
to the U.S. Attorney for printing by the contract printer in his 
district with instructions as to the number of copies which are 
to be filed, served upon opposing counsel, and supplied to the 
Department. 


In most cases a member of the staff of the Tax Division will 
argue the case in the Court of Appeals, but the Department will 
endeavor to keep the U.S. Attorney advised of all developments 
in the case on appeal. Ordinarily it is not necessary for the U.S. 
Attorney to be present at the argument. If the U.S. Attorney feels 
that his attendance is important, for instance because of other 
cases pending in his district, authority is granted to him to appear 
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with the representative from the Tax Division. In some instances, 
the U.S. Attorney will be requested to argue the case. 


In instances where it is necessary to obtain stipulations or to 
obtain the consent of opposing counsel to proposed motions, the 
Tax Division may call upon the U.S. Attorney to handle these 
matters. 


2. Criminal Tax Cases 
(a) Prepa,ration of Record 
In criminal cases the U.S. Attorney has the entire responsibility 


for preparation of the record on appeal. The U.S. Attorney should 
make sure that the record accurately includes all matters neces
sary for a review of the case and should send three copies of the 
printed record to the Department as soon as printed. 


(b) Preparation of Briefs and Oral Arguments 
As a general rule, the U.S. Attorney will prepare the brief and 


argue the case on appeal. In all such instances, a draft of the 
Government's brief should be submitted to the Department far 
enough ahead of the due date to give sufficient time for adequate 
review by the Tax Division. Fifteen copies of the printed brief 
for the Government should be forwarded to the Department, as 
well as copies of the other side's briefs. 


B. CIVIL DIVISION CASES 
1. In General 


The major portion of Civil Division cases in the Courts of Ap
peals (and in State appellate courts) are handled by attorneys in 
the Appellate Section of the Division, but some of these cases, 
particularly those involving factual issues, may be assigned by 
the Chief of the Appellate Section to the U.S. Attorney for 
handling. In all cases, the Chief of the Appellate Section will 
notify the U.S. Attorney whether the appellate case will be handled 
by the Appellate Section attorneys or by the U.S. Attorney's office. 
In addition to such notification, the U.S. Attorney will be advised 
specifically of the steps he is to take in order to protect fully the 
interests of the Government. 


2. Applications in the Courts of Appeals for Stays or Injunctions 
Pending Appeal 


When an appeal to a Court of Appeals is taken in a Civil Division 
case by the adverse party, the U.S. Attorney shall advise the Chief 
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of the Appellate Section by wire or telephone of any motion filed 
by the appellant for a stay or injunction pending appeal or for 
any other emergency relief. 


3. Appeals Under Interlocutory Appeals Act 
Where an interlocutory ruling adverse to the Government is 


handed down by a District Court and it is believed that an appeal 
under the Interlocutory Appeals Act, 28 U.S.C. 1292(b) is neces
sary to protect the Government, a 10-day delay in the entry of 
the order should be requested, and the same day the details are 
to be wired or telephoned directly to the Chief of the Appellate 
Section of the Civil Division. Simultaneously, there should be· 
forwarded to him by airmail, marked for urgent handling, a brief 
resume of the case, a statement of the question to be presented on 
appeal, the reasons why it is a controlling question which may 
advance termination of the case, and the ground upon which a 
difference of opinion is asserted to exist. If the Department 
authorizes an interlocutory appeal, the U.S. Attorney will be ad
vised by direct wire. Only upon receipt of this authorization should 
he apply to the District Court for inclusion in the order from which 
appeal is sought of the certification required by the Act. 


If an interlocutory ruling is handed down by the District Court 
which is adverse to the Government's opponent, and the latter 
applies for inclusion of a certification under the Interlocutory 
Appeals Act in the order to be entered, the Chief of the Appellate 
Section of the Civil Division is to be notified in the manner noted 
above, and a lO-day delay should be requested. The same proce
dure is to be followed where the District Court, sua sponte, includes 
a certification under the Act in an order. 


Whether or not the Department has been previously notified, 
the Chief of the Appellate Section of the Civil Division is to be 
immediately informed by telephone or wire of the service of peti
tions to the Courts of Appeals for leave to appeal under the Act. 
A copy of the petition, marked for urgent handling, should at 
once be forwarded by airmail to the Chief of the Appellate Sec
tion of the Civil Division. 


C. CRIMINAL DIVISION CASES 
Normally the U.S. Attorney handles Criminal Division cases on 


appeal to the Court of Appeals whether by the United States or 
by the defendant. This includes all collateral proceedings stemming 
from criminal convictions such as appeals from motions under 28 
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U.S.C. 2255. Unless otherwise directed by the Department, the 
U.S. Attorney should where necessary prepare the record, have 
it docketed and printed in due time, and prepare the brief, have 
it printed, serve and file it, and designate the person to argue 
the appeal. Two copies of all briefs filed by either side should be 
forwarded to the Department as promptly as possible after receipt. 


D. CIVIL RIGHTS DIVISION CASES 
1. Prepara tion of Record 


In all cases under the jurisdiction of the Civil Rights Division 
the U.S. Attorney should advise the Department at once of the 
entry of any adverse final decision and of the filing of any notice 
of appeal by an opponent of the Government. At the same time, 
a brief statement relating the nature of the case and the points 
expected to be argued on appeal should be forwarded, to be fol
lowed as soon thereafter as practicable by copies of opinions, find
ings, conclusions, and final judgments, and of all pleadings not 
previously transmitted to the Department. In any case in which 
the Government's opponent has filed an appeal the U.S. Attorney 
should prepare and file a counterdesignation of record after con
sultation with the Department. The Department should be advised 
promptly when the record on appeal is docketed in the Court of 
Appeals, and four copies of the printed record should be forwarded, 
one by airmail, as soon as they are received. The letter transmitting 
the record should state the date from which the time for filing the 
Government's brief is calculated. 


2. Preparation of Briefs and Oral Arguments 
Briefs in cases on appeal to the Court of Appeals will be pre


pared and printed in the Department. Four copies of the brief 
of the Government's opponent should be forwarded, one by air
mail, as soon as they are received, and copies of all replies to Gov
ernment briefs and any petitions or motions should likewise be 
transmitted immediately upon receipt. Suggestions as to matter 
to be included in the Government's brief should be submitted not 
later than 5 days after the printed record is received in cases 
where the Government is the appellant, and not later than 5 days 
after the appellant's brief is received in cases where the Govern
ment is the appellee. The person to present the oral argument will 
be designated by the Department but ordinarily it will be the 
attorney who prepared the Government's brief. The Department 
should be advised as soon as the date of argument is known. As 
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a general rule, appeals involving primarily factual issues will be 
handled by the U.S. Attorney, those involving problems of statu
tory construction or other legal issues of nationwide application 
by the Department. In cases being handled by the Department 
the procedure applicable to other cases under the jurisdiction of 
the Civil Rights Division will be followed. The U.S. Attorney pre
pares the Government's brief and conducts the oral argument in 
all cases assigned to him. Two copies of the briefs filed by any 
party should be forwarded to the Department. 


E. LANDS DIVISION CASES 
1. Preparation of Record 


Land Division cases on appeal to the Court of Appeals are pri
marily handled by the Department. The U.S. Attorney is charged 
with the responsibility of filing the record and docketing the case 
in the Court of Appeals within the time allowed or any extension 
thereof permissible under the applicable law or court rules. As 
soon as notice is received that an appeal has been authorized, the 
U.S. Attorney should promptly submit suggestions as to matter 
to be included in the record. The necessary appeal papers such as 
designation of record, statement of points, etc., will be forwarded 
by the Department for service and filing. When the Government's 
opponent has appealed, one copy of all appeal papers should be 
transmitted to the Department together with suggestions as to 
material to be included in a counterdesignation, etc. Such counter
designation will be forwarded for service and filing. Any agreed 
statement under Rule 10 (d), Federal Rules of Appellate Procedure, 
must be submitted for the consideration of the Department prior 
to approval by the U.S. Attorney. 


The Department should be advised promptly when the record 
on appeal is docketed in the Court of Appeals. Any designation of 
record or other document required under the rules of the appellate 
court will be prepared by the Department. In some instances the 
record will be printed under the supervision of the U.S. Attorney 
by the local Government contract printer. Specific instructions 
will be given by the Department in those cases. 


Four copies of the printed record should be forwarded to the 
Department, one by air mail, as soon as they are received. Prompt
ness is emphasized since the time for filing the brief usually is 
measured from the date the printed record is mailed or received 
from the Clerk of the appellate court. The letter transmitting the 
record should state the date from which the time for filing the 
Government's brief is calculated. 
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In any case where a judgment or an appealable order adverse 
to the Government has been entered, the U.S. Attorney should file 
a notice of appeal near the end of the period allowed for such 
filing in order to protect the Government's right, unless contrary 
instructions are received from the Chief of the Appellate Section 
of the Lands and Natural Resources Division. At the same time 
he should advise the Appellate Section of the date of such filing as 
to whether he has a copy of the reporter's transcript of the pro
ceedings, so that the Appellate Section can decide whether to 
order such transcript within the 10 days required by Rule 10 (b), 
Federal Rules of Appellate Procedure. 


2. Preparation of Briefs and Oral Arguments 


Briefs are prepared and printed in the Department. When the 
Government is the appellant, two copies of the printed record 
(appendix) received from the Clerk of the Court or the printer 
should be forwarded immediately by airmail to the Chief of the 
Appellate Section of the Lands and Natural Resources Division. 
Suggestions as to matter that should be included within the brief 
should be submitted within 5 days thereafter. When the Govern
ment is appellee, two copies of the appellant's brief and printed 
record (appendix) should be forwarded to the Appellate Section 
by airmail, as soon as they are received, and suggestions as to 
matter to be incorporated in the Government's brief should be 
submitted within 5 days thereafter. When the Government's brief 
is reproduced, the necessary copies are forwarded by the Depart
ment to the Clerk of the Court for filing and copies are forwarded 
to the U.S. Attorney. Copies of all replies to Government briefs 
should be promptly forwarded to the Appellate Section. 


The person to present the oral argument will be designated by 
the Department. Ordinarily it is the attorney who prepared the 
Government's brief. The Appellate Section should be promptly 
advised as soon as information as to the date of the argument is 
received. Since, through clerical errors, the Department sometimes 
does not receive copies of opinions rendered, the U.S. Attorney 
should promptly forward to the section a copy of any opinion or 
other ruling received in its cases. 


3. Interlocutory Appeals 


It is imperative that the Appellate Section of the Lands and 
Natural Resources Division be advised promptly whenever pos-
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sible of an anticipated application to the District Court by the 
Government's opponent under the Interlocutory Appeals Act or, 
if possible, action by the District Court on its own motion. When 
the order of the District Court, containing the requisite certifica
tion for appeal under the statute, has been entered, the Appellate 
Section should be advised immediately by telephone or wire and 
the order, findings of fact, conclusions of law, opinion and any 
other necessary papers required by the rules of the Court of Ap
peals relative to interlocutory appeals should be immediately 
transmitted to the Appellate Section. The files of the case should 
also be rechecked to see that all other papers have been previously 
submitted to the Appellate Section. Applications and responses in 
the Court of Appeals will be prepared and filed by the Department. 


F. INTERNAL SECURITY DIVISION CASES 


The Internal Security Division should be notified promptly when 
an appeal is taken so that a determination can be made as to 
whether the Department or the U.S. Attorney will handle the 
appeal. Unless otherwise directed by the Department, the U.S. 
Attorney should prepare the record and have it docketed and 
printed in due time. See Rule 39, Federal Rules of Criminal Proce
dure, and Rules 73-76, Federal Rules of Civil Procedure. Two 
copies of the record, when printed, should be forwarded to the 
Department. 


Unless he is subsequently advised that the Department will 
handle the appeal or desires to review the brief, the U.S. Attorney 
will prepare the brief, have it printed, serve and file it, and desig
nate the person to argue the appeal. Two copies of all briefs filed 
by either side should be forwarded to the Department. 


III. 


TIME TO APPEAL OR PETITION FOR REVIEW 
OR CERTIORARI 


A. CRIMINAL CASES AND COLLATERAL RELIEF 


1. Criminal Cases 


(a) Criminal appeals by the Government under 18 U.S.C. 3731 
must be taken within 30 days after entry of the judgment or order 
appealed from. 


(b) Appeals by a convicted defendant must be taken within 10 
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days after the entry of the judgment appealed from, but if a 
timely motion in arrest of judgment or for a new trial on grounds 
other than newly discovered evidence has been made, an appeal 
may be taken within 10 days after entry of an order denying such 
motion. A motion based on newly discovered evidence extends the 
time for appeal, if made before, or within 10 days after entry of 
the judgment of conviction. 


(c) The time to appeal in criminal cases may be extended up to 
30 days on a showing of excusable neglect. 


(d) Petitions for writs of certiorari to the Supreme Court by 
the Government or a defendant must be filed within 30 days after 
the entry of judgment, but this time may be extended not more 
than an additional 30 days for cause shown, provided the extension 
is granted within the initial 30 day period following the judgment 
of the Court of Appeals. If the judgment was entered in a District 
Court in Alaska, Hawaii, Puerto Rico, the Canal Zone, or the 
Virgin Islands, the petition shall be deemed in time if mailed by 
airmail under a postmark dated within such 30-day period. 


2. Collateral Relief 


(a) Proceedings under 28 U.S.C. 2255 and habeas corpus are 
treated as independent proceedings subject to the rules for civil 
cases for the purpose of computing time to appeal under the rules. 
This means that the time to appeal from the District Court to the 
Court of Appeals is 60 days and the time to petition for a writ of 
certiorari is 90 days, with possibility of extension for another 60 
days. 


(b) Other forms of relief such as an application for a writ of 
error coram nobis, a motion to correct an illegal sentence, or· a: 
motion for a new trial based on newly discovered evidence, are 
deemed to be made in the criminal case, and are therefore subject 
to the time limitations of criminal cases set forth above. 


B. CIVIL CASES 


In all civil cases, petitions for writs of certiorari in cases to be 
taken to the Supreme Court from Courts of Appeals or from State 
courts must be filed within 90 days after the entry of judgment, 
but this time may be extended not to exceed 60 days if the exten
sion is obtained within the initial 90-day period (28 U.S.C. 1254, 
1257 (3), 2101 (c». 


Appeals from State courts to the Supreme Court must be taken 
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within 90 days after the entry of the judgment or decree; this 
time cannot be extended (28 U.S.C. 1257 (1, 2), 2101 (c». 


Appeals generally in civil actions, in which the United States or 
an officer or agency thereof is a party, from judgments of the Dis
trict Courts to the Courts of Appeals, must be taken within 60 days 
after entry of the judgment or decree appealed from (28 U.S.C. 
2107). 


In cases pending in U.S. courts in which the United States or 
any officer or employee, as such officer or employee, is a party, or 
in which the United States has intervened and become a party, 
and the decision is against the constitutionality of an Act of Con
gress, an appeal may be taken by any party directly to the Supreme 
Court within 30 days after entry of a final or interlocutory judg
ment, decree or order; this time cannot be extended (28 U.S.C. 
2101) . 


In cases where an injunction is sought against the enforcement 
of an Act of Congress upon the ground that such Act is unconsti. 
tutional, which cases are heard by a three-judge court, and there 
is a judgment, order, or decree denying or granting an interlocu
tory or permanent injunction, an appeal may be taken direct to the 
Supreme Court within 30 days after entry of the order, judgment, 
or decree; this time cannot be extended (28- U.S.C. 1252, 2101). 


In cases seeking to enjoin the enforcement of orders of the 
Interstate Commerce Commission heard by a three-judge District 
Court, an appeal may be taken direct to the Supreme Court from 
an order granting or denying an interlocutory injunction within 
30 days after the entry of the order and within 60 days if the 
order is final; this time cannot be extended (28 U.S.C. 1253, 
2101; 2325). 


In civil suits under the antitrust laws in which the United States 
is plaintiff, appeal lies only to the Supreme Court and notice of 
appeal must be filed in the District Court within 60 days of the 
entry of final judgment; this time cannot be extended (15 U.S.C. 
29; 28 U.S.C. 2101 (b». 


In civil suits under the Interstate Commerce Act wherein the 
United States is complainant, direct appeal to the Supreme Court 
from the decisions of the District Court shall be taken within 30 
days from the judgment, order or decree appealed from, if inter
locutory, and within 60 days if final; this time cannot be extended 
(28 U.S.C. 2101; 49 U.S.C. 45). 


In bankruptcy cases, petitions for review of an order of a 
Referee must be filed in accordance with Section 39 (c) of the 
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Bankruptcy Act,as amended (11 U.S.C. 67), within 10 days after 
the entry of the Referee's order unless the time is extended for 
cause shown. Appeals toa Court of Appeals must be taken within 
30 days after written notice to the aggrieved party of the entry of 
the judment, order or decree complained of, proof of which notice 
should be filed within 5 day~ after service or, if such notice is not 
served and filed, then within 40 days from such entry (Sec. 25 (a) 
of the Bankruptcy Act, 11 U.S.C. 48). 


In civil actions for infringement of patents, an appeal may be 
taken from a final decree to the Courts of Appeals within 30 days 
from the entry of the decree (28 U.S.C. 1292, 2101). 


Appeals to the Court of Appeals for interlocutory orders appoint
ing receivers, or refusing orders to wind up receiverships or to 
take steps to accomplish the purposes thereof, such as directing 
sales or other disposals of property must be filed, in cases in which 
the United States is a party, within 60 days from the entry of 
such orders (28 U.S.C. 1292; Rule 73 (a), Federal Rules of Civil 
Procedure) . 


In cases of arbitration between carriers and their employees as 
provided by 45 U.S.C. 157, in which petitions are filed to impeach 
the awards, as provided by 45 U.S.C. 159, the decisions of the 
District Courts on such petitions may be appealed from to the 
Courts of Appeals by either party within 10 days from the decision 
of the District Courts (45 U.S.C. 159, par. 5). 


Under the Agriculture Adjustment Act of 1938, any farmer who 
is dissatisfied with his farm marketing quota may, within 15 days 
after notice of such quota, have the same reviewed by a review 
committee, and if dissatisfied by the determination of the review 
committee may, within 15 days after notice is mailed to him by 
registered mail, file a bill in equity against the review committee 
in the court specified in the act, for the purpose of obtaining a 
review of the determination of the committee (7 U.S.C. 1363-
1366) . 


Under the Commodity Exchange Act, it is provided that certain 
orders of the agency set up to enforce the Act, may be reviewed on 
appeal to the Court of Appeals within 15 days after the entry of 
such orders (7 U.S.C. 8). 


Cease and desist orders made by the Secretary of Agriculture 
under 7 U.S.C. 1599 may be reviewed by the proper Court of Ap
peals, upon the filing of a written petition therefor by the person 
aggrieved, within 30 days after the service of such orders (7 
U.S.C. 1600). 
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Applications for review of decisions of the U.S. Customs Court 
to the Court of Customs and Patent Appeals in cases arising in 
the United States must be filed within 60 days, and in cases arising 
in the Territories and Possessions, within 90 days after the entry 
of the judgment or decree complained of (28 U.S.C. 2601). 


Any party to a proceeding, aggrieved by an order of the Federal 
Power Commission under the Federal Power Act, 16 U.S.C. 791 
(a)-825(r), may obtain a review of such order in the proper 
Court of Appeals by filing in such court within 60 days after the 
entry of the order of the Commission, a written petition praying 
that such order be modified or set aside in whole or in part (16 
U.S.C. 825 1). 


Any person aggrieved by an order of the Securities and Ex
change Commission under 15 U.S.C. 80(a)-1 to 80 (a)-52, or 
under the last sentence of 72 (a) or 107 (f) of 11 U.S.C., may ob
tain a review of such order in the proper Court of Appeals by filing 
in such court within 60 days after the entry of such order, a 
written petition praying that the order of the Commission be 
modified or set aside in whole or in part (15 U.S.C. 80(a)-42). 


Any order, affirmative or negative, issued by the Civil Aero
nautics Board under 49 U.S.C. 401-681, except an order issued 
under Section 601, may be reviewed by the proper Court of Appeals 
upon the petition of any person having a substantial interest in 
such order filed within 60 days after the entry of such order (49 
U.S.C. 646). 


Any party to a proceeding under 15 U.S.C. 717-717(w), who is 
aggrieved by an order issued by the Federal Power Commission, 
may obtain a review of such order in the Court of Appeals having 
jurisdiction, by filing a petition within 60 days after entry of such 
order, praying that such order be modified or set aside in whole 
or in part (15 U.S.C. 717 (r». 


Any person or party aggrieved by an order of the Securities and 
Exchange Commission may obtain a review of such order by filing 
in the Court of Appeals having jurisdiction, with 60 days after 
entry of such order, a petition praying that such order be modified 
or set aside in whole or in part (15 U.S.C. 77 (i), 78 (y), 79 (x), 
80(b)-(13» . 


When the Commissioner of Internal Revenue determines that 
there is a deficiency in respect of taxes imposed by the internal 
revenue laws, and notifies the taxpayer of such deficiency, the tax
payer may, within 90 days, file a petition in the Tax Court for a 
redetermination of such deficiency (26 U.S.C. 272). 
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When the Tax Court has rendered a decision on the petition 
referred to in the preceding paragraph, either party may file in 
the Court of Appeals, within 3 months, a petition to review the 
decision of the Tax Court (26 U.S.C. 1142). 


Review of decisions of the Railroad Retirement Board may be 
had by any employee or other person aggrieved, within 1 year as 
provided by 45 U.S.C. 228 (k), in the proper District Court, and 
within 90 days in reference to a claim for benefits as prescribed 
by 45 U.S.C. 355. 


Appeals from decisions in condemnation cases under the Ten
nessee Valley Authority Act (16 U.S.C. 831-831dd) must be taken 
within 30 days to the Court of Appeals (16 U.S.C. 831x). 


Appeals from orders of the Secretary of Agriculture made under 
the Packers and Stockyards Act, 1921 (7 U.S.C. 193) may be taken 
to the proper Court of Appeals within 30 days after the service of 
such order (7 U.S.C. 194). 


Review of orders of the Federal Communications Commission, 
except those relating to radio licenses, may be had in the proper 
Court of Appeals by filing a petition for review within 60 days of 
the order (47 U.S.C. 402 (a), as amended by the Act of Dec. 29, 
1950, 64 Stat. 1129, and the Act of July 16, 1952, 66 Stat. 711). 
Appeals from orders relating to radio licenses are taken only to 
the Court of Appeals for the District of Columbia Circuit within 
30 days after public notice of the decision complained of (47 
U.S.C. 402 (c), as amended by the Act of July 16, 1952, 66 Stat. 
711) . 


Any person who will be adversely affected by an order of the 
Department of Health, Education, and Welfare, made under 21 
U.S.C. 371 (Food and Drug Act), may, prior to the 90th day after 
such order is issued, file in the Court of Appeals having jurisdiction 
a petition seeking a judicial review of such order (21 U.S.C. 371). 
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ORGANIZATION 


The Assistant Attorney General in charge of the Antitrust 
Division has the following assistants with the duties, respon
sibilities and authority hereinafter specified: (1) Deputy As
sistant Attorney General; (2) Director of Operations; (3) Deputy 
Director of Operations; (4) Director of Policy Planning; (5) As
sistant for Interagency Affairs; and (6) Special Assistant. 


The Washington staff of the Antitrust Division is organized into 
the following sections: Administrative; Appellate; Economic; 
Evaluation; Foreign Commerce; General Litigation; Judgments; 
Public Counsel and Legislative; Special Litigation; Special Trial; 
and Trial. 


There are temporary field offices located in such places outside 
of Washington as the operation of the Division requires; locations 
are determined by the Assistant Attorney General. These field 
offices are located in the cities indicated below and their operations, 
subject to such specific assignments as may be made to the Wash
ington staff, cover the geographical areas listed: 


New York (New York City): Connecticut, Maine, Massa
chussets, New Hampshire, Northern New Jersey, New York, 
Rhode Island, and Vermont. 


Middle Atlantic (Philadelphia): Alabama, Delaware, Flori
da, Georgia, Maryland, Mississippi, Southern New Jersey, 
North Carolina, Pennsylvania, South Carolina, Tennessee, and 
Virginia. 


Great Lakes (Cleveland): Kentucky, Ohio, and West Vir
ginia, and the Detroit, Michigan metropolitan area. 


Midwest (Chicago): Arkansas, Illinois, Indiana, Iowa, Kan
sas, Louisiana, Michigan (outside of the Detroit metropolitan 
area), Minnesota, Missouri, Nebraska, North Dakota, Okla
homa, South Dakota, Texas, and Wisconsin. 


San Francisco (San Francisco) : Alaska, Northern and East
ern Districts of California, Colorado, Hawaii, Idaho, Mon
tana, Nevada, Oregon, Utah, Washington, and Wyoming. 


Los Angeles (Los Angeles) : Southern and Central Districts 
of California, Arizona, and New Mexico. 


When it becomes necessary for staff personnel to operate in 
Puerto Rico or other points outside the continental United States, 
except Hawaii, special assignments will be made by the Assistant 
Attorney General. 


(a) The Deputy Assistant Attorney General is the deputy to 
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the Assistant Attorney General and exercises the powers of the 
Assistant Attorney General, matters requiring the review or ap
wise directed or authorized. Except as otherwise requested by the 
Assistant Attorney, General, matters requiring the review or ap
proval of the Assistant Attorney General are submitted to the 
Deputy Assistant Attorney General. 


(b) The Director of Operations has direct supervision of the 
activities of the following sections and offices: General Litigation 
Section, Special Litigation Section, Special Trial Section, Trial 
Section, and the various field offices of the Division. (He also has 
supervision of such litigation activities, and of investigations 
looking to litigation, as may be conducted by the Judgments 
Section, the Public Counsel and Legislative Section, and the 
Foreign Commerce Section.) All pleadings, memoranda, reports 
and other legal documents requiring review which originate in any 
of these sections or field offices (including the litigating activities 
of Judgments, Public Counsel, and Foreign Commerce) are sub
mitted to the Director of Operations, who reviews them and, where 
appropriate, transmits them to the Deputy Assistant Attorney 
General and the Assistant Attorney General, or other appropriate 
Division office, together with his approval or disapproval and his 
comments. He assigns investigations, cases, and other matters to 
these sections or field offices on the basis of the commodity or 
service involved, the geographical area involved, and the availa
bility of manpower. He reports directly to the Deputy Assistant 
Attorney General and the Assistant Attorney General. The Direc
tor of Operations and the Director of Policy Planning have the 
primary responsibility for the assignment of attorneys and econom
ists among the offices within their jurisdictions, subject to the 
approval of the Assistant Attorney General. 


(c) The Deputy Director of Operations assists the Director of 
Operations in carrying out his functions, and exercises the powers 
of the Director in his absence or as may be otherwise directed or 
authorized. 


(d) The Director of Policy Planning has direct supervision of 
the activities of the following sections: Appellate Section, Economic 
Section, Evaluation Section, Foreign Commerce Section, Judg
ments Section, and Public Counsel and Legislative Section. All 
significant recommendations, reports and other memorandum 
which originate in any of these sections are submitted to the 
Director of Policy Planning, who reviews them and, where ap
propriate, transmits them to the Deputy Assistant Attorney Gen-
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eral and the Assistant Attorney General, or other appropriate 
Division office, together with his approval or disapproval and his 
comments. He makes assessments of current enforcement activities, 
directs staff studies on policy questions, and furnishes recom· 
mendations relating to methods of achieving policy objectives and 
improving enforcement efforts. (In the case of litigation, and of 
investigations looking to litigation, conducted by the Judgments 
Section, the Public Counsel and Legislative Section, and the For· 
eign Commerce Section, direct supervision of such litigation is 
exercised by the Director of Operations.) He also supervises the 
activity of the Special Trial Section relating to advice to bank
ing agencies and proposed bank cases. He reports directly to the 
Deputy Assistant Attorney General and the Assistant Attorney 
General. 


(e) The Assistant for Interagency Affairs, on direction of the 
Assistant Attorney General, represents the Division on interagency 
governmental committees, serves as liaison with other Govern
ment agencies, and performs such other duties as may from time 
to time be assigned. He reports directly to the Deputy Assistant 
Attorney General and the Assistant Attorney General. 


(I) The Special Assistant reports directly to the Assistant At
torney General and performs such duties as may from time to time 
be assigned to him. He has no supervisory or administrative 
responsibilities, but on direction of the Assistant Attorney Gen
eral he transmits directives to and requests information or assist
ance from other members of the Division staff. 


Duties of Sections and Field Offices 


Each section and each field office is supervised by a Chief (except 
the Administrative Section which shall be supervised by the Ex
ecutive Assistant), who has primary administrative responsibility 
for the operation of his respective office, including the duty of as
signing work among the staff members, of reviewing the work 
to insure its competence and efficiency, of filing appropriate re
ports, and of insuring that investigations and litigation are con
ducted properly. 


An Assistant Chief may be designated for each section and field 
office, who has the duty of assisting the Chief to the extent re
quired, of handling major litigation in the office, of performing 
such administrative duties as may be delegated to him, and of 
acting for the Chief in case of his absence or disability. 
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(a) The General Litigation Section, Special Litigation Section, 
Special Trial Section, Trial Section, and the field offices are respon~ 
sible for the proper conduct of all investigations and the litigation 
of all cases assigned to them. They report directly to the Director 
of Operations or Deputy Director of Operations, except that in 
matters pertaining to advice to banking agencies and proposed 
bank cases the Special Trial Section reports directly to the Director 
of Policy Planning. 


(b) The Administrative Section is supervised by the Executive 
Assistant who reports directly to the Deputy Assistant Attorney 
General and has general supervision over administrative matters 
in the Division, such as budget and other fiscal matters, mail, files, 
travel, clerical assistance, office and parking space, and the process
ing of appointments and promotions. The Executive Assistant has 
the primary responsibility regarding the appointment, assignments, 
and salaries of all personnel other than attorneys and economists, 
subject to the approval of the Assistant Attorney General. 


The legal procedure unit is under the supervision of the Ex~ 
ecutive Assistant. It maintains a file of all pleadings and other 
legal papers filed in court in each case, a record of all documents 
filed in court during the course of each grand jury investigation, 
a record of each Civil Investigative Demand issued and of all 
Business Review letters. 


(c) The Appellate Section is responsible for all matters involv~ 
ing appellate review, including briefing and procedure in the 
Supreme Court and courts of appeal, and for suits involving admin~ 
istrative orders and cases originating in courts of appeal. It reports 
directly to the Director of Policy Planning. 


(d) The Economic Section is responsible for the planning, 
direction and conduct of professional economic research, including 
the investigation, analysis, and interpretation of economic data 
relating to all phases of antitrust enforcement. It provides advice 
and assistance on investigations and cases being handled in other 
offices at their request, and assigns economists to prepare charts, 
exhibits, and other data for use in litigation. It also prepares such 
industry or other economic studies as may be requested by the 
Director of Policy Planning, and is responsible for gathering and 
analyzing data on identical or suspected collusive bids to Federal 
and State procurement agencies. It is also responsible for the 
preparation of reports to Congress on identical bidding in public 
procurement as required by section 7 of Executive Order 10936. 
It reports directly to the Director of Policy Planning. 
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(e) The Evaluation Section is responsible for conducting 
studies and making recommendations relating to enforcement 
policies, for investigating such problems of interagency relation
ships as may be assigned it from time to time by the Assistant 
Attorney General, and for reviewing from a policy standpoint in
vestigations and cases, as requested by the Director of Policy 
Planning. It reports directly to the Director of Policy Planning. 


(I) The Foreign Commerce Section provides liaison between 
the Division, the State Department and other agencies in con
nection with matters relating to foreign commerce, nationals or 
governments. It is apprised of and coordinates all matters in the 
Division relating to foreign commerce. The Chief is a delegate to 
the committee of experts on restrictive business practices of the 
OECD. The section, in conjunction with the Department of State, 
handles exchanges of views and information between the Depart
ment of Justice and foreign government agencies. It reports 
directly to the Director of Policy Planning. 


(g) The Judgments Section is responsible for negotiating, in 
conjunction with the trial staff, consent judgments, for assistance 
in the preparation of litigated judgments, and for rendering advice 
on appropriate relief in proposed complaints. It is responsible for 
modification, interpretation, and enforcement of litigated and con
sent judgments after entry thereof in court. It also handles in
vestigations looking to such enforcement except when the Director 
of Operations determines that the matter should be handled by a 
litigating section or a field office. Except as otherwise noted, it 
reports directly to the Director of Policy Planning. In the case of 
proposed jUdgments and proceedings in connection therewith, it 
reports to the Director of Operations as well as the Director of 
Policy Planning. In the case of grand jury proceedings, other in
vestigations and litigation conducted by the section, it reports to 
the Director of Operations. 


(h) The Public Counsel and Legislative Section has respon
sibility for the preparation of reports to Congress (except when 
primary responsibility is otherwise expressly assigned); liaison 
with other Government regUlatory agencies on matters pending 
before such ageneies; matters relating to surplus property disposal, 
alien property and small business; the handling of Federal Trade 
Commission penalty cases; matters of legislation and Congressional 
mail; and litigation involving transportation, public utilities, and 
corporations within the jurisdiction of admnistrative agencies. It 
reports directly to the Director of Policy Planning, except in the 
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case of litigation and investigations looking to litigation conducted 
by the section it reports to the Director of Operations. Where 
representations are to be made to outside agencies of the Division's 
official position on a matter, this section (as well as all other 
sections and offices) first obtains the approval of the Assistant At
torney General to such representation. 


Sherman Act (15 U.S.C. 1-7) 
Declares illegal (Cl) contracts, combinations, or conspiracies in 


restraint of trade, (!)) monopolizing, attempting to monopolize, 
combining or conspiring to monopolize any part of the interstate 
trade or commerce. 


Clayton Act (15 U.S.C. 13, 14, 18, 19) 
Prohibits price discrimination, exclusive dealing leases, sales, 


contracts, discounts, rebates, and the acquisition by one corpora
tion of the stock or assets of another corporation engaged in 
commerce, where the effect of such actions may be substantially 
to lessen competition or to tend to create a monopoly. 


Prohibits certain interlocking directorates. 
Gives right to recover treble damages to persons injured by 


violation of antitrust laws. Gives United States right of action for 
actual damages. 


Rollinson-Patman Act (Sec. 3, 15 U.S.C. 13-13a-15) 
Attorney General prosecutes discriminations among competitors 


as to rebates, discounts, and unreasonably low prices to eliminate 
competition. 


Expeditinu Act (15 U.S.C. 28) 
May file a certificate in any civil action brought by the United 


States under the Sherman Act that case is of general public im
portance, whereupon a three-judge court shall hear and expedite 
case. Appeal of civil suits brought in any district court under any 
of said acts wherein the United States is complainant will lie only 
to the Supreme Court. 


Antitrust Ci'viZ Process Act (15 U.S.C. 1311-1314) 
Prior to institution of civil or criminal proceedings may serve a 


civil investigative demand upon any person under investigation 
for access to relevant documentary material. 


Atomic Energy Act (42 U.S.C. 2011 et seq.) 
Requires the Commission to report apparent antitrust violations 


to the Attorney General. 
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Requires that Attorney General advise the Commission whether 
proposed licenses would tend to create or maintain a situation 
inconsistent with the antitrust laws. 


Judicial review of AEC orders: To represent the United States 
in proceedings to review orders of the AEC. 


Connally Act (15 U.S.C. 715i) 
May institute civil and criminal proceedings to enjoin violations 


involving the interstate transportation of petroleum products. 
Defense Production Act 


Consultation with defense officials: Defense officials required to 
consult with the Attorney General for the purpose of eliminating 
factors which may tend to suppress competition, etc. 


Joint Committee on Defense Production (a congressional com
mittee established to study and review programs authorized under 
the act), to consult upon request with committee. 


Surveys: To make or request the Federal Trade Commission to 
make surveys for the purpose of determining factors which may 
tend to eliminate competition, create or strengthen monopolies, 
injure small business, or otherwise promote undue concentration 
of economic power in course of administration of act. 


Violations relating to hoarding of scarce materials, to direct 
institution of criminal proceedings. 


Voluntary agreements and programs: To confer with defense 
officials, upon their request, concerning agreements and programs 
that would be exempt from the antitrust laws, and to approve 
the same. 
Federal Alcohol Administration Act (27 U.S.C. 205 et seq.) 


Provides for the regulation of interstate and foreign commerce in 
distilled spirits, wine, and malt beverages. 


Federal A 1Jiation Act of 1958 (sec. 408 (b) as amended; 49 U.S.C. 
1378(b)) 


Requires the Civil Aeronautics Board to give notice to the At~ 
torney General whenever the Board proposes to grant, without a 
hearing, an application for approval of a consolidation, merger, 
purchase, lease, operating contract, or acquisition of control involv~ 
ing an air carrier. This is a matter assigned to the Antitrust 
Division (28 CFR 0.40 (b)). 


Federal Communications Act of 1934 (47 U.S.C. 151) 
To direct U.S. attorneys in proceedings to collect civil penalties 


from common carriers by wire or radio who make unjust or 


June 1, 1970 


U. S
. A


TTORNEYS M
ANUAL 1


97
0







8 


TITLE 7: ANTITRUST DIVISION 


unreasonable discriminations or preferences in charges, serv
ices, etc. 


Judicial review of FCC orders, 47 U.S.C. 402a; 28 U.S.C. 2341 
et seq.: To represent the United States in proceedings to review 
orders of the FCC. 


Federal Deposit Insunmce Act (12 U.S.C. 1828) 
Shall make a report to the Comptroller of the Currency, the 


Board of Governors of the Federal Reserve System, or the Federal 
Deposit Insurance Corporation on the competitive factors involved 
in any proposed merger, consolidation, acquisition of assets, or as
sumption of liabilities of any bank insured by the Federal Deposit 
Insurance Corporation. 


Requires that future bank mergers not be consummated until 30 
days after the date of approval by the appropriate banking agency 
under the Bank Merger Act. If the .Justice Department does not 
institute a suit under the antitrust laws during this 30-day period, 
the merger may be consummated and thereafter be exempt from 
section 1 of the Sherman Act and the Clayton Act. 


Federal Maritime Commission (46 U.S.C. 830) 
Judicial review of FMC orders: To represent the United States in 


proceedings to review orders of the FMC. 


Federal Propcrty and Administrative Services Act of 1949 (As 
Amended 40 U.S.C. 488) 


Requires that antitrust advice be given by the Attorney Gen
eral in connection with the sale of surplus government personalty 
having an acquisition cost of $3 million or more, and the sale of 
surplus Government realty having an acquisition cost of $1 million 
or more. This is a matter assigned to the Antitrust Division (28 
CFR 0.40(d)). 


FcdemZ Tmde Commission Act (Sec. 6c, 6e, 16, 15 U.S.C. 46 (c), 
46 (e), 49, 50, 56) 


l'Jay, by application, require Commission to investigate and 
make recommendations for readjustment of business of corpora
tion alleged to be violating antitrust laws. 


May, by application, require Commission to investigate compli
ance by corporate defendant with decree entered in an antitrust 
suit. 


To direct U.S. Attorneys in the recovery of forfeitures from 
corporations which fail to file annual or special reports to the 
Commission. 
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The Solicitor General represents the Federal Trade Commission 
in Supreme Court proceedings. He has assigned to the Antitrust 
Division responsibility for preparation. 


Certain laws authorize the Federal Trade Commission to request 
the Attorney General to file civil actions. These laws are the Fed
eral Trade Commission Act (15 U.S.C. 41-58) and four acts an
cillary thereto: Wool Products Labeling Act (15 U.S.C. 68-68j) ; 
Fur Products Labeling Act (15 U.S.C. 69-69j); Textile Fiber 
Products Identification Act (15 U.S.C. 70-70k) ; and Flammable 
Fabrics Act (15 U.S.C. 1191--1200, as amended by 81 Stat. 568 
(1967) ). The wool, fur, and textile acts forbid misbranding, and 
the "flammable" act forbids the importation or sale of wearing ap
parel and interior furnishing made of unduly flammable products. 
Each of the four acts provides that a violation thereof shall be 
an "unfair method of competition or unfair or deceptive practice 
in commerce under the Federal Trade Commission Act" (15 U.S.C. 
68a, 69d, 70a, 1192). The Federal Trade Commission Act also 
authorizes the Commission, upon notice and hearing, to enter a 
cease and desist order against anyone who has used any "unfair 
method of competition or unfair or deceptive act or practice in 
commerce" (15 U.S.C. 45 (b». In addition, the Clayton Act, sec
tion 11 (15 U.S.C. 21) authorizes the Commission, upon notice and 
hearing, to enter a cease and desist order against any corporation 
which has violated the Clayton Act, Section 7 (15 U.S.C. 18). 


Upon violation of a cease and desist order, under any of the 
above, the Commission is authorized to "certify the facts to the 
Attorney General, whose duty it shall be to cause appropriate 
proceedings to be brought" (15 U.S.C. 56). One who violates a cease 
and desist order "shall forfeit and pay to the United States a civil 
penalty of not more than $5,000 for each violation. Each separate 
violation of such an order shall be a separate offense, except in the 
case of a violation through continuing failure or neglect to obey 
a final order of the Commission each day of continuance of such 
failure or neglect shall be deemed a separate offense" (15 U.S.C. 
45(1». 


In addition to its authority to enter cease and desist orders, the 
Commission has authority to order certain corporations to submit 
reports, and authority to order that written answers be submitted 
to specific questions; and, if compliance is not forthcoming, the 
Commission is authorized to request the Attorney General to apply 
to a district court for an order in the nature of mandamus com
manding such corporation to comply (15 U.S.C: 46(b». 
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FishcTics CoolJCrative Marketing Act (15 U.S.C. 522) 
To enforce cease and desist orders issued by the Secretary of 


the Interior if interstate or foreign commerce is restrained or 
monopolized. 


Intercoastal Shipping Act (46 U.S.C. 843) 
To represent the United States in proceedings to review orders 


of the Federal Maritime Board. 


Interstate Commerce Act (49 U.S.C. 1, et seq.) 
To defend orders of the Interstate Commerce Commission deter


mining whether any line of a railroad operated by electric power 
falls within exceptions to coverage of the Railway Labor Act, the 
Railroad Hetirement Act, the Carrier Taxing Act, and the Rail
road Unemployment Insurance Act. 


Judicial review of ICC orders: To represent the United States 
in suits to defend orders of ICC (28 U.S.C. 2321-2). 
Natural Gas Act (15 U.S.C. 717s) 


May institute criminal proceedings upon receipt of evidence from 
Federal Power Commission indicating apparent violation of anti
trust laws. 


Panama Canal Act (15 U.S.C. 31) 
May institute suit to determine whether owner, etc., of vessel 


is doing business in violation of antitrust laws, in which event 
vessel will not be permitted to enter or pass through the Panama 
Canal. 


Small Business Act (15 U.S.C. 636; 15 U.S.C. 638; 15 U.S.C. 639C; 
15 U.S.C. 640) 


After consultation with the Small Business Administrator on the 
antitrust aspects thereof, may approve findings by the Admin
istrator that formation of a corporation by a group of small busi
ness concerns to obtain raw materials, equipment, or research and 
development, or facilities therefor, will contribute to the needs of 
small business. 


After consultation with the Small Business Administrator on 
the antitrust aspects thereof, may approve agreements between 
small business concerns providing for a joint program of research 
and development if the Administrator finds such program will 
strengthen free enterprise and the economy. 


After consultation with an official appointed by the President 
on the antitrust aspects thereof, may approve such voluntary 
agreements or programs among small business concerns in further-
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ance of objectives of the Small Business Act as have been requested 
by such official and found by him to be in the public interest as 
contributing to national defense. 


Unfair Competition ~4ct (Sec. 801, 15 U.S.C. 72) 
To institute criminal proceedings involving importation of goods 


at sUbstantially less than market value or wholesale price in 
country of export if done with intent to injure an industry or 
restrain trade in the United States. 


Webb-Pomerence Export Trade Act (15 U.S.C. 65) 
To take appropriate action for failure of export trade association 


to comply with recommendations of Federal Trade Commission. 


Wilson Tariff Act (sec. 73, 15 U.S.C. 8) 
May institute suit against unlawful combinations or conspiracies 


in restraint of trade between persons engaged in the importation 
of commodities into the United States. 


Reports Required by Statute 
The task of assembling information and preparing reports, which 


the Attorney General is required by the following statutes to sub
mit to the Congress and the President, is assigned to the Anti
trust Division (28 CFR 0.40 (f) : 


(a) Defense P.roductionAct of 1950. Section 708(e) as amended, 
requires an annual report dealing with the voluntary agreements 
and programs authorized by Section 708 of the Act. 


(b) Oil Compact Report. S.J. Res. 35 of December 11, 1967 
(81 Stat. 560) accords congressional consent to the Interstate 
Compact to Conserve Oil and Gas, and Section 2 of such joint 
resolution requires an annual report on the effect of oil conservation 
controls on oil industry competition and price behavior. 


(c) Small Business Act. Small Business Act of 1958, section 10 
as amended, 75 Stat. 667 (1961),15 U.S.C. 639(c), requires reports 
of "surveys of any activity of the Government which may affect 
small business, for the purpose of determining any factors which 
may. tend to eliminate competition, create or strengthen mono
polies, promote undue concentration of economic power, or other
wise injure small business." 


(d) Balance of Payments Act. The act "to provide for exemp
tions from the Antitrust laws to assist in safeguarding the balance 
of payments position of the United States," 79 Stat. 672 (1965), 81 
Stat. 165 (1967), 31 U.S.C. 931, authorizes the formation of anti
trust-immune voluntary agreements among banks and various 
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other financial institutions, subject to the approval of the At
torney General, and Section 3 of the Act requires that the Attorney 
General report every 6 months on the performance of his respon
sibilities under the act. 


Executive Orde1" 10936 of A]J1'il 21, 1961 (Identical bids) 
Under section 7 Attorney General directed to report to President 


after consolidating the information received pursuant to this order 
for the purpose of making more effective the antitrust laws by 
insuring that the Attorney General has at his disposal all informa· 
tion on identical bids to governmental agencies which may tend to 
establish a conspiracy in restraint of trade and which may warrant 
further investigation with a view to preferring civil or criminal 
charges. 


INDUSTRY AND COMMODITY ASSIGNMENTS 
TO LITIGATION SECTIONS 


General Litigation 


GERALD A. CONNELL, Chief 
Phone: 8-202-737-2441 


Advertising 
Aluminum 
Boatbuilding 
Borax 
Buses 
Clothing 
Cotton 
Cutlery (household) 
Dental supplies 
Drycleaning 
En tertainment 
Food (other than beverages) 
Footwear 
Groceries and grocery supplies 
Handtools 
Hardware 
Household furnishings 
Household furniture 
Industrial cleaning agents 


Jewelry 
Laundry 
Leather 
Lumber 
Metal fastenings 
Phonographic equipment 
Photographic equipment 
Printing 
Publishing 
Radio communication 
Radio equipment 
Railway equipment 
Real estate 
Research instruments 
Restaurants 
Retail merchandising 
Salt 
Scientific instruments 
Shipbuilding 


June I, 1970 


U. S
. A


TTORNEYS M
ANUAL 1


97
0







13 


TITLE 7: ANTITRUST DIVISION 


Soap and detergents 
Television communications 
Television equipment 
Textiles 
Tobacco 


Toys 
Trading stamps 
Vending machines 
Wood products 
Wool 


Special Litigation 


LEWIS BERNSTEIN, Chief 
BURTON R. THORMAN, Assistant Chief 


Phone: 8-202-737-2425 
Agricultural fertilizers 
Aircraft manufacture 
Armaments 
Bearings 
Calcium chloride 
Chemicals, agricultural 
Chemicals, industrial 
Containers, paper 
Cosmetics 
Drugs-Manufacture 
Drugs-Retail distribution 
Electronics 
Gases (other than petroleum) 
Gold 
Health equipment 
Hearings aids 
Hospital supplies 
Ink 
Machine tools 
Medical supplies 
Missiles 


Mortuary 
Office furniture 
Office machines 
Office supplies 
Optical supplies 
Paper 
Phosphate 
Plastics 
Potash 
Prin ting machinery 
Printing supplies 
Professional services 
Pulp and pulpwood 
Rubber (crude and industrial 


products) 
Satellites 
Silver 
Sulfur 
Timing devices 
Tires 
Weapons 


Special Trial Section 
CHARLES L. WHITTINGHILL, Chief 


SAMUEL Z. GORDON, Assistant Chief 
Phone: 8-202-737-2471 


Accessories, automobile 
Athletic goods 
Automobiles 
Automotive parts and 


accessories 


Brass 
Bronze 
Construction machinery 
Containers, glass 
Containers, metal 
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Copper 
Farm implements 
Finance 
Glass 
Lodgings 
Materials handling equipment 
Mining machinery 
Motorcycles 


Sports 
Sports equipment 
Telegraph communication 
Telegraph equipment 
Telephone communication 
Telephone equipment 
Trucks 
Wire and cable 


Trial Section 
CHAS. D. MAHAFFIE, Chief 
Phone: 8-202-737-2475 


Abrasives 
Air-conditioning equipment 
Asbestos 
Asphalt 
Beer 
Beverages, alcoholic 
Beverages, soft drink 
Bicycles 
Building contractors 
Building subcontractors 
Cement 
Ceramics 
Clay 
Coal 
Concrete 
Ferroalloys 
Fire protection equipment 
Gravel 
Gypsum 
Heating equipment 
Heavy electrical equipment 


Household appliances 
Insurance 
Iron 
Lead 
Magnesium 
Musical instruments 
Natural gas 
Paints 
Petrochemicals 
Petroleum 
Pigments 
Plumbing 
Refractory minerals 
Sand 
Scrap metal 
Steel 
Ticonium 
Tin 
Titanium 
Zinc 


PubHc Counsel and Legislative Section 
JOSEPH J. SAUNDERS, Chief 


C. JACK PEARCE, Assistant Chief 
Phone: 8-202-737-2515 


Power and public utility indus
tries (including electrical, 
gas, water, or nuclear power) 
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DEPARTMENT OF JUSTICE ANTITRUST DIVISION 


SPECIAL ASSISTANTS 


BRUCE B. WILSON 
ARTHUR I. CANTOR 


GENERAL LITIGATION SECTION SPECIAL TRIAL SECTION 
CHARLES D. MAHAFRE, JR. APPlUAn UCTION EYAWAl10N SEC110N CHARLES L. WHImNGHllL 


GERALD A. CONNEll SAMUEL Z. GORDON HOWARD E. SHAPIRO DONALD I. BAKER 
GREGORY J. HOV!NDON B. BARRY GROSSMAN DiI'Kb or advises I" • DiNCts or advises in the 


admlnistmfon. Invntis.tton, adminiltration. klvestiaation, Directs or adyl ... on mll'ltefs Conducts studi .. and man, 
and enfort:ement of crtmlnlll and and enforcement of eriminal.nd ,.Iatinltolltlptlon In recomm .... d.tion .... 'atlna to 
civil antitrust II .. and other civil antitrust "WI and other appellate courts. enforcement policie •. 


~~=~·::~~cf!'n-:"'1.th. ~==~·=:~~c£'n~ra'r.th. 


SPECIAL LITIGATION SECTION ECONOMIC S£CTIOI\I TRIAL SICTION JUDGMENTS • JUDGMENT 
LEWIS BERNSTEIN ALLEN DOBEY LEWIS MARKUS ENFORCEMENT SECTIOfI A. 


BURTON R. THORMAN ALFRED I. JACOBS GEORGE H. SCHUELLER WIWAM D. KILGORE" JR. 
HARRY N. BURGESS Directs or advises In the DiNCts or Idvtses In the 


IIdmlnlltration. investiptlon. "mln~n. Inveltlptlon, Advises on relief In proposed and enfon:emant of criminal Md and enforcement of crtmlnal and complaints. NeaotiatH con-
civil antitrust .... and other cIvIIantitnast Itws and other sent judsments. Handles the 
==a~~.,.,ne:,.'f.the =~a~-=ra'the enforcement of judsments. 


FIELD OFFICES 


CHICNIO 
NEW YOIII< 


JOHN E. SARBAUGH PUBlIC COUNSl:L AND 
BERTRAM M. LONG NORMAN H. SEIDLER LUISLATIVE SECTION 


JEROME HOCHBERG 
Room 2634, U.s. Court HOUR ......... JOSEPH J. SAUNDERS 


219 S. Dearborn St. C. JACK PEARCE 
26FMeraIPiaza. 


Ark., III., Ind., Iowa, Kans.., ...... nts the DePllrtment In 
..... MICh., Minn., Mo., Nebr., eonn., Milne, Maa., N.H., heartnp and litigation in' 
N. O.k., Okla., S. Oak., T •• , N. NJ •• N.Y .. R.I., Yt. YOM ... antitrust end kindred 
Wis. ... enforcement. tf'ansporta· 


tlon. power and public utility 
induatries, and the FTC. Pre-


=='~~~~~:ess. 
Interstate Oil Compact, and 


PHILADELPHIA SynthetiC Rubber. Handle. all 
CLEVELAND Iqillative matters pertain' 


DONALD Q. BALTHIS inl to CARL tha DiviSion. L STEIN HOUSE JOHN HUGHES DWIGHT MOORE 
501 U.s. Custom. House 727 New Federal Bk1t;. 2nd & Chestnut Sts, 1240 E. 9th St. 
Ala., Del" Fla" Ga., Md .. 


~Ch~~:::et~~~ita~r!') MI .... S. N.J., N.C., Pa •• 
S.C., Tenn., Va. 


SAN FRANCISCO 
LOS ANGELES ~~,?,SE.LD~~D 


RAYMOND W. PHILIppS 
450 Golden Gate 1307 U.S. Court House 


312 N. Sprina;St. 


(Centrel Southern 
DistrIc:t),ArIz.,and N. 


-- Ave. 


calif. & 
Max. 
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Taxi transportation Water transportation 
Truck transportation 


ACTIONS AGAINST THE UNITED STATES 


The United States is represented by attorneys of the Antitrust 
Division in suits to enjoin, set aside, suspend, or determine the 
validity of, final orders of the Interstate Commerce Commission; 
Federal Communication Commission; Atomic Energy Commission; 
and the Federal Maritime Commission. It is important that copies 
of the complaint or petition in these types of cases be immediately 
forwarded to the Antitrust Division, and that the Antitrust 
Division be notified of the date which the U.S. Attorney was 
served. Also, appeal papers served upon U.S. Attorneys in such 
cases should be forwarded to the Antitrust Division without delay. 


Attorney General's Statement to U.S. Attorneys 


The effectiveness of antitrust enforcement can be SUbstantially 
enhanced by utilizing the offices of the U.S. Attorneys to supple
ment the enforcement efforts of the Antitrust Division. 


Among the many elements which are essential to an effective 
antitrust enforcement program are the detection and prosecution 
of local violations directly affecting the consumer. While all of our 
antitrust enforcement effort is ultimately directed to the benefit 
of the consuming public, price fixing violations in particular have 
a direct and immediate impact on the consumer in terms of the 
ultimate price that he must pay for goods and services. We must 
vigorously prosecute such collusive practices in our economy. 


Experience indicates that in those areas where the Antitrust 
Division has field offices, the public becomes more antitrust con
scious and consequently calls to our attention possible violations 
to a greater degree than in other areas. Since the Division main
tains only six field offices, it is a fair assumption that many local 
price fixing violations never come to our attention. 


Furthermore, the Antitrust Division does not have the resources 
to investigate and prosecute all local antitrust violations, and at 
the same time adequately pursue the other indispensable elements 
of its enforcement program. 


In short, I am convinced that the effective and efficient enforce
ment of the antitrust laws requires the detection and prosecution 
of local price fixing violations in every geographical section of 
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the country. The efforts of the Antitrust Division must be sup
plemented if this goal is to be achieved. Accordingly, I am as
signing to the U.S. Attorneys, effective immediately, the additional 
responsibility for enforcing section 1 of the Sherman Act against 
offenses which are of essentially local character, and which in
volve price fixing, collusive bidding, or similar conduct. The U.S. 
Attorneys shall handle such investigations and proceedings as the 
Assistant Attorney General in charge of the Antitrust Division 
may specifically authorize them to conduct. To this end, each of 
you is being provided with this manual which sets forth the pro
cedures to be followed in such matters. 


You will receive appropriate guidance and help from the Anti
trust Division. To the extent that your offices can fortify and 
supplement the work of the Antitrust Division, there will be a 
significant gain to the economy and to the consuming public. We 
depend upon your effective action. 


RAMSEY CLARK, 
Attorney General. 


June 12,1967 


Responsibilities of U.S. Attorneys in Enforcing Antitrust Laws 


The U.S. Attorneys in their respective areas of jurisdiction 
shall enforce Section 1 of the Sherman Act (15 U.S.C. 1) against 
offenses which are of essentially local character and which involve 
price-fixing, collusive bidding or similar conduct, through such 
investigations and proceedings as the Assistant Attorney General 
in charge of the Antitrust Division or his delegates may specifically 
authorize or direct them to conduct. The U.S. Attorneys shall 
report on such antitrust activities directly to the Director of 
Operations of the Antitrust Division or to his Deputy, subject 
to the operating procedures set forth below. All other proceedings, 
civil and criminal, under the antitrust statutes are instituted by 
the Antitrust Division. 


Operating Procedures for U.S. Attorneys 


1. Preliminary inquiries 
Upon request by the U.S. Attorney, the Director of Operations 


may authorize a preliminary inquiry without the necessity of ap
proval by the Assistant Attorney General, after first obtaining 
clearance from the Federal Trade Commission. Clearance with the 
Federal Trade Commission is handled through established liaison 
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channels between the Antitrust Division and the Federal Trade 
Commision. The Director of Operations may reassign preliminary 
inquiries to a section, to a field office, or to a U.S. Attorney. Pre
liminary inquiries may be closed by the Director of Operations, 
without securing approval of the Assistant Attorney General, 
when so recommended by the U.S. Attorney, unless a substantial 
policy decision is involved, in which case approval of the Assistant 
Attorney General is required. Prior to obtaining preliminary 
authority, complainants and voluntary informants may be inter
viewed, and public sources may be consulted; but no other persons 
or firms may be contacted, orally or in writing. 


2. FTC clearance 
The FTC and Antitrust Division have concurrent jurisdiction to 


enforce certain antitrust laws. Because of this overlapping juris
diction a liaison procedure is followed whereby one agency informs 
the other that it proposes to conduct an investigation. Each agency 
determines whether the proposed investigation will conflict with 
any currently pending investigation or case. If there is no conflict, 
clearance is granted; but otherwise, clearance is denied and the 
reasons for denial are given. The FTC, however, cannot initiate 
criminal proceedings and will normally waive its clearance rights 
if the Department intends to initiate criminal action. 


3. Full investigations 
At the conclusion of a preliminary inquiry, the U.S. Attorney 


shall submit a report of his findings to the Director of Operations, 
together with his recommendation as to whether the inquiry should 
be closed or whether it should be expanded into a full investigation 
(either through the FBI, civil investigative demand, grand jury, 
or his own personnel). 


If the U.S. Attorney desires to conduct a full investigation 
through the FBI, such request shall be instituted in writing 
through the Director of Operations, and the request should be 
prepared in the manner set forth in Appendix to Directive. 


The Civil Process Act (15 U.S.C. Secs. 1311-1314) allows the 
Department to serve a Civil Investigative Demand (CID) demand
ing the production of documentary material (1) which is relevant 
to an antitrust investigation, (2) in the possession of any legal 
entity other than a natural person, (3) which is under investiga
tion. Although documents obtained pursuant to CIDs may be 
used in either civil or criminal proceedings, CIDs may not be 
served in investigations that contemplate only criminal action. 
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The use of CIDs must be authorized by the Assistant Attorney 
General (see App. to Directive.) 


Authorized investigations looking toward possible litigation may 
be closed when such action is recommended by the respective U.S. 
Attorney and approved by the Director of Operations and, unless 
the action is for lack of evidence. the Director of Policy Planning. 
All decisions to close a full investigation shall promptly be brought 
to the attention of the Assistant Attorney General and the First 
Assistant. 
4. Grand jury 


Authority to conduct an antitrust grand jury investigation 
requires the approval of both the Assistant Attorney General in 
charge of the Antitrust Division and the Attorney General. 
Requests for such authority shall be prepared in the form of 
memoranda from the Assistant Attorney General to the Attorney 
General, for the signature of the Assistant Attorney General, and 
shaH be submitted to the Director of Operations who shall clear 
them with the Director of Policy Planning. These requests shall 
contain a description of the nature of the suspected violation, of 
the parties involved, of the interstate commerce affected, the 
principal evidence supporting the suspected violation, and a brief 
comment on the significance of the potential lawsuit (see App. to 
Directive.) 


In view of the special Antitrust Immunity Statute (15 U.S.C. 
32-33) care must be exercised by the U.S. Attorney to avoid im
provident immunization of potential individual defendants. It is 
the general policy of the Antitrust Division to indict the highest 
culpable corporate officials that are involved from each company, 
as well as the corporation or other business entity. Therefore, 
clearance must be obtained from the Director of Operations to 
subpoena to testify an owner, executive officer or director of a 
probable corporate defendant or any other individual who may 
be a probable defendant. The request for clearance shall state 
the reasons supporting the request and whether other possible 
individual defendants from the same company are available for 
possible indictment. 


Unsuccessful grand jury investigations shall not be terminated 
without approval of the Assistant Attorney General, except that 
the Director of Operations may terminate such investigation where 
termination is based upon lack of evidence or upon other consider
ations not involving a substantial policy question. A request for 
termination shall set forth the reasons therefor. 
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5. IndiciJnent, information and complaint 
Authority to return an antitrust indictment or to file an anti


trust information or an antitrust civil complaint requires the ap
proval of the Assistant Attorney General in charge of the Anti
trust Division and of the Attorney General. Such requests shall 
be prepared by the U.S. Attorney's office, addressed to the Director 
of Operations, and consist of: 


(a) The "fact memorandum".-It shall set forth in detail the 
facts developed in the course of the investigation, including facts 
pertaining to the involvement of interstate or foreign commerce, 
and a description of the evidence supporting and contradicting 
those facts. As to particularly disputable facts, specific mention 
should be made of the corroborating and of the contradictory 
evidence. Unless the matter involves a per se violation, such as 
a horizontal price-fixing agreement, the fact memorandum should 
also contain comments on the legal issues involved and references 
to the pertinent authorities. It should also contain a summary 
of the evidence against each individual defendant proposed. 


(b) The proposed pleadings.-These pleadings should general
ly follow, to the extent practicable, the establishment forms of 
which samples are attached in Appendices. 


(c) The proposed memorandum fo,r the Attorney General.
This should be a concise summary of the "fact memorandum" 
(see App. to Directive.) 


(d) The proposed press release.-Immediately following the 
return of an indictment or filing of an information or complaint, 
the Director of Public Information issues a press release on behalf 
of the Attorney General. A proposed press release shall be sent 
to the Director of Operations for forwarding to the Director of 
Public Information, allowing sufficient time for revisions, for 
mimeographing, and for mailing copies of the release to the U.S. 
Attorney (see App. to Directive.) 


No civil or criminal antitrust case may be terminated or dis
missed in whole or in part without the approval of the Assistant 
Attorney General in charge of the Antitrust Division. The Assist
ant Attorney General must approve also all the decisions as to 
the Government's position with respect to any attempt by the 
defendants to plead nolo contendere, and also with respect to 
sentence recommendations. In the event companion criminal and 
civil cases are pending, settlement negotiations should not tie the 
disposition of one to the other. 


June 1, 1970 


U. S
. A


TTORNEYS M
ANUAL 1


97
0







22 


TITLE 7: ANTITRUST DIVISION 


6. Sentence J'ecomrnendations 
Sentence recommendations must never be discussed with defend


ants or defense counsel. Such recommendations must be cleared 
in advance with the Director of Operations and the Assistant At
torney General. A memorandum shall be sent to the Director of 
Operations setting forth the recommendations of the U.S. Attorney 
and his reasons therefor and request approval. Thereafter, the 
approved sentence recommendations may be submitted to the 
court upon its invitation. 


7. Briefs and motion papers 
All decisions concerning the nature and substance of motions 


and oppositions thereto, and all memorandum and briefs to be 
filed with a court which involve novel issues of antitrust laws or 
policy questions shall be submitted to the Director of Operations 
for approval by him and the Director of Policy Planning. How
ever, all pretrial and post-trial briefs on the merits, or in cases 
where no pretrial brief is filed, a detailed pretrial staff memoran
dum, must be submitted to the Director of Operations and to the 
Director of Policy Planning. Final approval of such briefs and 
memorandum by the First Assistant is required. Two copies of all 
pleadings filed by all parties shall be forwarded to the Director 
of Operations. 


8. Mail 
All memorandum or other papers sent to the Antitrust Division 


in Washington for further action, i.e. requests for authority or 
for clearance, proposed briefs, proposed press releases, etc., shall 
be sent in original with one carbon copy. 


Price Fixing as a Violation of the Sherman Act 


The most frequent violations of Section 1 of the Sherman Act 
(15 U.S.C. 1) is price fixing. Illegal price fixing may consist 
not only of agreements among competitors to charge the same 
prices, but also of agreements not to reduce prices without prior 
notification of others; agreements to maintain specified discounts; 
and agreements to maintain specified price differentials between 
different quantities, types, or sizes of products. Frequently, but 
not always, price-fixing conspiracies include mechanisms for 
policing and enforcing adherence to fixed prices. 


The courts have long held that price-fixing agreements, conspir
acies, collusion, or any other arrangement or understanding among 
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competitors which occur in or affect interstate commerce and 
which tamper with the determination of price are unlawful per se 
under the Sherman Act.! The same is true with respect to price 
fixing or price maintenance arrangements between suppliers and 
their dealers or distributors (vertical price-fixing arrangements), 
except to the very limited extent that price maintenance in strict 
compliance with the so-called fair trade statutes is permitted in 
some States.2 (For further discussion of legal issues, see Sec. VIII). 


Since price fixing is a per se violation of the Sherman Act, it is 
never a valid defense that prices were set at reasonable level, or 
that the fixing prices served some desirable end, or that it was 
necessary to fix prices to avoid some economic ill.a Objections 
should be made to the introduction of any evidence designed to 
prove such irrelevant factors. 


1 United States v. Trenton Potteries Co., 273 U.S. 392 (1927); United States v. Soconll
Vacuum Oil Co., 310 U.S. 150 (1940). 


• United States v. Parke, Davis <t Co., 362 U.S. 29 (1959). 
• United States v. Soconll-Vacuum Oil Co., 310 U.S. 150 (1940); United States v. General 


Motors Corp., 384 U.S. 127, 147 (1965). 


Pricing Policies and Tactics 


1. General considerations 
In the case of most manufactured products and some raw 


materials, the individual producer or seller can exercise some 
discretion in determining the price of his wares. For obvious reasons 
most business firms seek to increase their degree of control over 
prices. Some methods which they employ to that end are old
fashioned, smoke-filled room conspiracies in violation of the 
Sherman Act, However, control may also be exercised through 
product differentiation and through many other ways which may 
or may not run afoul of the antitrust laws. 


The tactics by which some degree of control over prices can 
be. achieved vary with the nature of the commodity involved. 
Generally, individual sellers of standardized products encounter 
difficulties in maintaining independent price policies because of the 
strong influence exerted by competing producers, However, most 
competing manufactured products differ in quality, performance, 
style, or in other respects, which leads the consumer to prefer 
one product over another. Such buyer preference gives the in
dividual seller an important degree of latitude in formulating his 
pricing policies without constant· reference to the actions of his 
rivals. 
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2. Geogmphic pricing systems 


Sellers with some discretion over price policy have adopted a 
wide variety of pricing systems to give recognition to the influence 
of shipping costs. Some sellers maintain a uniform price at their 
plants to all buyers, regardless of their location; other sellers 
quote uniform delivered prices in all areas or within defined 
geographic zones; still others vary their prices in order to meet 
or undersell their rivals in all market areas in which they wish 
to do business. Some of these practices result in greatly limiting 
or eliminating price competition in the markets affected. 


The most common types of geographic pricing may be sum
marized as follows: 


(1) Unsystematic schemes of freight equalization in which 
the seller will reduce his price on particular transactions in order 
to meet or undersell a competitor who is located more advan
tageously; 


(2) Single or multiple basing point systems in which the 
freight charged to individual buyers varies with the shipping 
costs from one or more basing points recognized by the industry. 
These basing points usually represent important production centers; 


(3) Zone pricing in which the delivered prices paid by buyers 
are uniform within certain geographic areas but vary from area 
to area; and 


(4) Uniform delivered prices in which all buyers pay the same 
prices wherever they are located in the United States. 


The unilateral adoption by one firm of any of the geographic 
pricing systems may not, in itself, violate the antitrust laws. How
ever, adoption of such systems by concerted action or agreement 
of two or more firms probably will constitute a violation. 


3. Collusion in bidding 


Identity in bid prices may be symtomatic of a lack of price 
competition but it is not always an indication of collusion by sup
pliers.4 To assess any given instance of identical bidding, it is 
necessary to consider the general price behavior of the product 
affected, the pricing policies of the suppliers, the structure of the 
industry, and the nature of the product itself. Agreements among 
bidders on identical prices represent a primitive form of collusion. 


4. Identical bidding may be as consistent with normal market behavior as it is with collusion, 
because it may result from standardized products, the ready availability of market information, 
or other such circumstances. 
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In the more sophisticated arrangements the low bids will be filed 
according to a plan of rotation among the various suppliers. In 
such situations, the pattern in bidding over a period of time will 
reflect different identical bidders in each sucessive procurement 
with the nonidentical bidder being the winner designated by the 
conspirators. The pattern may also show that the several bidders 
each obtain, over a period of time, a certain portion of the total 
business; or that the low bids create a pattern of geographical 
divisions of the market among the suppliers. Yet another form of 
business allocation may appear if the pattern of past bidding 
shows persistent avoidance by certain eligible vendors from bidding 
on projects of certain awarding authorities or owners but not on 
other projects. This pattern may indicate allocation of customers 
or of certain types of customers, e.g., governmental agencies. 


In the present state of the law, evidence of identical bidding 
or of a pattern of bid rotation, in itself will not suffice to prove 
price collusion among the suppliers. Rather, it will be necessary 
to prove also, be it by circumstantial evidence or directly, that the 
suppliers actually were in concert or agreement. Trade association 
meetings and credit meetings have often furnished the opportunity 
for entering into such collusive schemes. 


4. Price identity without collusion 


Price identity among sellers mayor may not be due to illegal 
collusion or agreement. In some industries it has long been custo
mary for competitors to set their prices according to those estab
lished by a so-called price leader, usually a firm dominant in the 
field. Unless an understanding to that effect among the competitors 
can be proven, the practice cannot be attacked under the Sherman 
Act. However, if several competitors change their prices to accord 
with those of the price leader before, at or about the same time 
as those new prices become known on the market, a strong suspi
cion is created that the competitors acted in collusion, and an 
investigation may prove it. 


Price identity may also result from sales by two or more dealers 
on a product subject to the so-called fair-trade laws. As noted above, 
such laws exist in some States and should be narrowly construed. 
They do not permit horizontal pricing arrangements among com
petitors. (See pp. 149 to 155 of the "Report of the Attorney Gen
eral's Committee to Study the Antitrust Laws.") 


In some instances, identical bidding is the consequence of the 
exercise of price control by State or local governments. An ex-
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ample of this is the State regulation of the wholesale and retail 
prices at which milk may be sold in some 18 States. 


Examples of PI'ice :Fixing in Violation of the Sherman Act 


It may be of interest to illustrate some of the forms which 
price fixing has taken as evidenced by the practices declared to 
be illegal in antitrust cases. In Addystone Pipe & Steel Co. v. 
United States,~ a r.umber of vendors of cast-iron pipe entered into 
an agreement whereby, in bidding on contracts, one was to be desig
nated to make the lowest bid while the others made no effort to 
win the contract in order that the one designated low bidder would 
win the contract at a higher price than would otherwise have 
been obtained. The agreement was found to violate the Sherman 
Act. Again, a group of plumbing and heating contractors who 
employed a common estimator for calculating the prices on all 
bids, was found guilty of price fixing.6 In 1960 a number of 
cement producers and distributors in Memphis, Tenn., together 
with the Durable Building Materials Council of which they were 
members, were indicted for price fixing. 7 The defendant council 
published price sheets and circulated them among the members, 
who had agreed to bid identical prices to public awarding author~ 
ities; they also agreed to register the quoted prices with the 
council, prior to sUbmitting the sealed bids to the awarding author
ity, or to check the prices previously registered by other dealers. 
Upon pleas of nolo contendere, fines totaling $82,000 were assessed 
against the defendants in that case. 


Eight large steel companies and two of their officers were in
dicted for eliminating price competition in the carbon-steel-sheet 
industry.8 It was alleged that the defendants held meetings in 
hotels at which no minutes were kept, to establish and carry out the 
price-fixing agreements. They agreed not on the basic steel sheet 
prices but on the charges for extras in steel sheets of particular 
dimensions, gauge, quality or metallurgical content. The court 
accepted nolo contendere pleas and fined the corporate defendants 
with a total of $400,000. 


• 175 u.s. 211 (1899). 


• LaB Vegas Merchant Plumbers Ass'n. v. United States, 210 F. 2d. 732, cert. denied 348 
U.S. 817 (195 .. ). 


7 United States v. Durable Building Materials Council, Inc., et al., (W.D. Tenn., Cr. No. 9028 
Cr., Filed Sept. 19, 1960). 


B United States v. United States Steel Corporation, et al., (S.D. N.Y., filed Apr. 7, 1964, 
64 Cr. 344). 
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Probably the most notorious price-fixing conspiracies in recent 
history involved the large manufacturers of electrical equipment. 
Twenty separate indictments were filed in 1960 against 29 manu
facturers in that industry. Officials of the defendant companies 
met frequently at various places throughout the Untied States to 
agree upon prices to be charged various classes of customers and 
to divide the business among the companies in accordance with 
predetermined market shares. None of these criminal cases was 
tried since all of the defendants pleaded either guilty to the charges 
or entered nolo contendere pleas. Fines totaling $1,924,500 were 
levied against the defendants in all 20 cases. Probably the most 
sophisticated of the conspiratorial techniques was the "phase of 
the moon" conspiracy in power switchgear assemblies. Beginning 
about November 1958 and continuing to October 1959, General 
Electric Co., Westinghouse Corp., and three other producing com
panies utilized a formula system to divide up sales of power switch
gear assemblies to utility companies and to industrial concerns. 
This formula established the bidding order of each switchgear 
manufacturer by assigning a code number to each company which 
phased each company into the priority position every two weeks. 
Keyed into the company code numbers was the amount by which 
each company was to reduce the agreed upon book price in com
puting its bid price. If, for example, company number 1 was in 
the priority position, i.e., the position to be the low bidder, it would 
quote the lowest price at an amount off book price. Then the 
other companies in the order of their code numbers would quote 
amounts above the lowest quotation as specified in the formula. 
These differentials above the lowest price would be further con
cealed by minor additions or subtractions to eliminate the uniform
ity of the formula's differentials above the low bid.9 


Legal Issues in Price Fixing 


Section 1 of the Sherman Act condemns combinations, con
spiracies, and contracts in restraint of trade. Since every contract 
restricts the activities of the parties to that contract, the Supreme 
Court in the Standard Oil case, 221 U.S. 1 (1911), enunciated a 
rule of reason doctrine. Under this doctrine only those combina
tions, conspiracies, and contracts which unreasonably restrain 
trade are unlawful. However, there are certain agreements or 
practices which because of their pernicious effect on competition 
and lack of any redeeming virtue are conclusively presumed to be 
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unreasonable and thus illegal without elaborate inquiry as to the 
precise harm they have caused or the business excuse for their 
use. The Supreme Court first enunciated this per se rule in a price 
fixing case, United States v. So cony-Vacuum Oil Co., 310 U.S. 
150 (1940). That case also announced that contrary to normal 
conspiracy law, proof of an overt act is not a necessary element 
in establishing an illegal conspiracy under the antitrust laws. The 
act of conspiring itself is sufficient. See pages 12-24 and 36-42 
of the "Report of the Attorney General's Committee to Study the 
Antitrust Laws." 


Section 1 of the Sherman Act requires a plurality of actors for 
its violation. Since a corporation can only act through its officers, 
an illegal conspiracy cannot exist between a corporation and its 
officers. However, the corporation and the culpable officers are 
each liable whenever an illegal conspiracy is established. Whether 
or not agreements between a parent company and its subsidiaries 
and between two or more subsidiaries may be illegal raise prob
lems of intraenterprise conspiracy. See pages 32 to 36 of the 
"Report of the Attorney General's Committee to Study the Anti
trust Laws." 


In order to establish a violation of the Sherman Act a restraint 
affecting or involving interstate trade and commerce must be 
shown. For the purposes of the Sherman Act, trade and commerce 
has been construed to include a multiplicity of economic activi
ties such as the manufacture, sale and distribution of goods 
as well as services, banking, insurance, etc. As a general rule, 
where goods are regularly manufactured, distributed, and sold 
to customers throughout the United States, any restraint imposed 
may be deemed to involve interstate commerce. However, whether 
a given pattern of behavior falls within the concept of interstate 
commerce depends upon the particularities of each situation be
cause "Commerce among the States is not a technical legal con
ception, but a practical one drawn from the course of business." 
Swift & Co. v. United States, 196 U.S. 375 (1905). 


Sherman Act violations may also be proved even though all 
the transactions in a given case were purely intrastate in charac
ter. In United States v. South-Eastern Underwriters Assn., 322 
-U.S.-533 (1944) the court remarked that in passing the Sher
man Act Congress meant "to go to the utmost extent of its consti
tutional power in restraining trust and monopoly agreements." 
The essence of the inquiry, then, is whether or not interstate 
commerce has been or would be affected. As pointed out in Las 
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Vegas Merchant Plumbers Assn. v. United States, 210 F. 2d 732, 
the applicability of the Sherman Act may, so far as the interstate 
commerce requirement is concerned, turn on one or both of two 
theories: (1) That the acts complained of occurred within the flow 
of interstate commerce, or (2) that purely intrastate activities 
substantially affected interstate commerce. 


It should be noted that where price fixing or some other per se 
offense is concerned, a showing of the effects of the acts complained 
of is needed only to establish the interstate commerce element, and 
not to prove the restraint. Where, on the other hand, the acts are 
alleged to constitute an offense which is not per se illegal, effects 
may need to be shown to prove not only the effect of interstate 
commerce but also the unreasonableness of the restraint. More· 
over, the effect needed to establish the interstate commerce element 
need not be actual, as in the case of the conspiracy never put into 
effect. In such case the vice of the conspiracy is the potential threat 
to competition contemplated by the conspiracy. 


It is settled that, "to come within the purview of the Sherman 
Act, the restraint on commerce or the obstruction must be direct 
and substantial and not merely incidental and remote." Spears Free 
Clinic & Hospital for Poor Children v. R. L. Cleerre, 197 F. 2d 
125. Thus, while it is often said that where price fixing or some 
other per se violation is charged, the amount of commerce in
volved is immaterial, it does not follow that a price-fixing con
spiracy automatically affects interstate commerce where all the acts 
complained of are local in character. This is a question of fact. 
Hence there must be a specific showing of the effect of the con
spiracy on interstate commerce. In this regard, the fact that the 
source of the restraint, or its application, is intrastate is irrelevant. 
"If it is interstate commerce that feels the pinch, it does not 
matter how local the operation which applies the squeeze." 
United States v. Women's Sportswear Mfrs. Assn., 336 U.S. 460. 
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CONSENT JUDGMENTS 
Proposed consent judgments in antitrust cases are made public 


at least 30 days before they are entered in court. 
The purpose of this policy is to provide opportunity for com~ 


ment or criticism from persons or firms who are not parties to an 
action in which a consent judgment is involved. 


Previously, the terms of consent judgments have not been 
made public until they were entered finally. 


More than 70 percent of the Justice Department's civil antitrust 
cases have been terminated by consent judgments in the past. 
Generally, the defendant firm agrees in private negotiations to 
cease practices which the Government believes violate antitrust 
laws. This agreement then is made binding by the court. 


Each proposed consent judgment is filed in court or made avail
able upon request to interested persons as early as possible but at 
least 30 days prior to entry by the court. 


Between the time the judgment is made public and its final 
entry, the Department receives and considers any written com~ 
ments, views, or relevant allegations relating to the proposed 
judgment. 


The Department may, in its discretion, disclose these views 
to the defendants and reserves the right to withdraw or withhold 
its consent if the views presented indicate that the proposed judg4 


ment is inappropriate, improper, or inadequate. 
The Department also reserves the right to object to intervention 


by any party not named as a party by the Government. 


THE BUSINESS REVIEW PROCEDURE 
Purpose and Background 


Although the Department of Justice is not authorized to give 
advisory opinions to private parties, for several decades the Anti~ 
trust Division has been willing to review proposed business conduct 
and state its enforcement intentions in certain circumstances. This 
originated with a "railroad release" procedure under which the 
Division will forego the initiation of criminal antitrust proceedings 
in certain cases. This procedure has subsequently expanded to en
compass a "merged clearance" procedure under which the Divi~ 
sion will state its present enforcement intention with respect to 
a merger or acquisition. No present reason appears for treating 
the two procedures separately and they are now combined in 
the Division's "Business Review Procedure." 
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Procedure 
The following is a recent restatement of the "Business Review 


Procedure." It is generally consistent with past practice and is 
designed to remove ambiguities in areas where some recent mis
understandings have arisen: 


1. A request for a business review letter must be submitted 
in writing to the Assistant Attorney General, Antitrust Division, 
Department of Justice, Washington, D.C. 20530. 


2. The Division will consider only requests with respect to 
proposed business conduct, which may involve either domestic or 
foreign commerce. 


3. A business review letter shall have no application to any 
party which does not join in the request therefor. 


4. The requesting parties are under an affirmative obligation 
to make full and true disclosure with respect to the business con
duct for which review is requested. Each request must be accom
panied by all relevant data including background information, 
complete copies of all operative documents and detailed statements 
of all collateral oral understandings, if any. All parties requesting 
the review letter must provide the Division with whatever addi
tional information or documents the Division may thereafter re
quest in order to review the matter. In connection with any request 
for review the Division will also conduct whatever independent 
investigation it believes is appropriate. 


5. No oral clearance, release or other statement purporting 
to bind the enforcement discretion of the Division may be given. 
The requesting party may rely upon only a written business review 
letter signed by the Attorney General, Deputy Attorney General, 
or Assistant Attorney General in charge of the Antitrust Division. 


6. If the busmess conduct for which review is requested is 
subject to approval by a regulatory agency, no review request will 
be considered until after agency approval has been obtained. 


7. After review of a request submitted hereunder, the Division 
may: state its present enforcement intention with respect to the 
proposed business conduct; decline to pass on the request; or take 
such other position or action as it considers appropriate. Ordinarily, 
however, the Division will state a present intention not to bring 
a civil action only with respect to mergers and acquisitions. 


8. A business review letter states only the enforcement inten
tion of the Division as of the date of the letter, and the Division 
remains completely free to bring whatever action or proceeding 
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it subsequently comes to believe is required by the public interest. 
As to a stated intention not to bring a criminal action, however, 
the Division has never exercised its right to bring such an action 
where there has been full and true disclosure at the time of present
ing the request. 


9. Any requesting party may withdraw a request for review 
at any time. The Division remains free, however, to submit such 
comments to such requesting party as it deems appropriate. Failure 
to take action after receipt of documents or information, whether 
submitted pursuant to this procedure or otherwise, does not in 
any way limit or estop the Division from taking such action at 
such time thereafter as it deems appropriate. The Division reserves 
the right to retain documents submitted to it under this procedure 
or otherwise and to use them for all purposes of antitrust en
forcement. 


In business review letters, a copy of the Division's recent restate
ment of procedure should be attached and the face of the letter 
should recite that a copy is attached. In addition, any "no action" 
letter should always be phrased in terms of the Division's present 
intention-e.g., "the Division does not presently intend to institute 
criminal proceedings against" the business conduct for which 
the request for a business review letter was made. 


MERGER GUIDELINES 
1. Purpose 


The purpose of these guidelines is to acquaint the business 
community, the legal profession, and other interested groups 
and individuals with the standards currently being applied by the 
Department of Justice in determining whether to challenge cor
porate acquisitions and mergers under section 7 of the Clayton Act. 
(Although mergers or acquisitions may also be challenged under 
the Sherman Act, commonly the challenge will be made under 
Sec. 7 of the Clayton Act and, accordingly, it is to this provision 
of law that the guidelines are directed.) The responsibilities of 
the Department of Justice under Section 7 are those of an enforce
ment agency, and these guidelines are announced solely as a state
ment of current Department policy, subject to change at any time 
without prior notice, for whatever assistance such statement may 
be in enabling interested persons to anticipate in a general way 
Department enforcement action under Section 7. Because the state
ments of enforcement policy contained in these guidelines must 
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necessarily be framed in rather general terms, and because the 
critical factors in any particular guideline formulation may be 
evaluated differently by the Department than by the parties, the 
guidelines should not be treated as a substitute for the Depart
ment's business review procedures, which make available state
ments of the Department's present enforcement intentions with 
regard to particular proposed mergers or acquisitions. 


2. General enforcement policy 


Within the overall scheme of the Department's antitrust en
forcement activity, the primary role of Section 7 enforcement is 
to preserve and promote market structures conducive to competi
tion. Market structure is the focus of the Department's merger 
policy chiefly because the conduct of the individual firms in a 
market tends to be controlled by the structure of that market, 
i.e., by those market conditions which are fairly permanent or sub
ject only to slow change (such as, principally, the number of sub
stantial firms selling in the market, the relative sizes of their 
respective market shares, and the substantiality of barriers to the 
entry of new firms into the market). Thus, for example, a con
centrated market structure, where a few firms account for a large 
share of the sales, tends to discourage vigorous price competition 
by the firms in the market and to encourage other kinds of conduct, 
such as use of inefficient methods of production or excessive 
promotional expenditures, of an economically undesirable nature. 
:Moreover, not only does emphasis on market structure generally 
produce economic predictions that are fully adequate for the pur
poses of a statute that requires only a showing that the effect of 
a merger "may be substantially to lessen competition, or to tend 
to create a monopoly," but an enforcement policy emphasizing a 
limited number of structural factors also facilitates both enforce
ment decision making and business planning which involves anti
cipation of the Department's enforcement intent. Accordingly, the 
Department's enforcement activity under Section 7 is directed 
primarily toward the identification and prevention of those mergers 
which alter market structure in ways likely now or eventually to 
encourage or permit noncompetitive conduct. 


In certain exceptional circumstances, however, the structural 
factors used in these guidelines will not alone be conclusive, and 
the Department's enforcement activity will necessarily be based 
on a more complex and inclusive evaluation. This is sometimes the 
case, for example, where basic technological changes are creating 
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new industries, or are significantly transforming older industries, 
in such fashion as to make current market boundaries and market 
structure of uncertain significance. In such unusual transitional 
situations application of the normal guideline standards may be 
inappropriate; and on assessing probable future developments, the 
Department may not sue despite nominal application of a particular 
guideline, or it may sue even though the guidelines, as normally 
applied, do not require the Department to challenge the merger. 
Similarly, in the area of conglomerate merger activity, the present 
incomplete state of knowledge concerning structure-conduct rela
tionships may preclude sole reliance on the structural criteria used 
in these guidelines, as explained in paragraphs 17 and 20 below. 


3. Market definition 


A rational appraisal of the probable competitive effects of a 
merger normally requires definition of one or more relevant mar
kets. A market is any grouping of sales (or other commercial 
transactions), in which each of the firms whose sales are included 
enjoys some advantage in competing with those firms whose sales 
are not included. The advantage need not be great, for so long 
as it is significant it defines an area of effective competition among 
the included sellers in which the competition of the excluded 
sellers is, ex hypothesi, less effective. The process or market de
finition may result in identification of several appropriate markets 
in which to test the probable competitive effects of a particular 
merger. 


A market is defined both in terms of its product dimension 
(line of commerce) and its geographic dimension (section of the 
country) . 


(i) Line of Commerce.-The sales of any product or service 
which is distinguishable as a matter of commercial practice from 
other products or services will ordinarily constitute a relevant 
product market, even though, from the standpoint of most pur
chasers, other products may be reasonably, but not perfectly, in
terchangeable with it in terms of price, quality, and use. On the 
other hand, the sales of two distinct products to a particular 
group of purchasers can also appropriately be grouped into a 
single market where the two products are reasonably interchange
able for that group in terms of price, quality, and use. In this latter 
case, however, it may be necessary also to include in that market 
the sales of one or more other products which are equally inter
changeable with the two products in terms of price, quality, and 
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use from the standpoint of that group of purchasers for whom 
the two products are interchangeable. 


The reasons for employing the foregoing definitions may be 
stated as follows. In enforcing Section 7 the Department seeks 
primarily to prevent mergers which change market structure in 
a direction likely to create a power to behave noncompetitively in 
the production and sale of any particular product, even though 
that power will ultimately be limited, though not nullified, by 
the presence of other similar products that, while reasonably 
interchangeable, are less than perfect substitutes. It is in no way 
inconsistent with this effort also to pursue a policy designed to 
prohibit mergers between firms selling distinct products where 
the result of the merger may be to create or enhance the com
panies' market power due to the fact that the products, though 
not perfectly substitutable by purchasers, are significant enough 
alternatives to constitute substantial competitive influences on the 
production, development or sale of each. 


(ii) Section of the country.-The total sales of a product or 
service in any commercially significant section of the country 
(even as small as a single community), or aggregate of such 
sections, will ordinarily constitute a geographic market if firms 
engaged in selling the product make significant sales of the prod
uct to purchasers in the section or sections. The market need not 
be enlarged beyond any section meeting the foregoing test unless 
it clearly appears that there is no economic barrier (e.g., significant 
transportation costs, lack of distribution facilities, customer in
convenience, or established consumer preference for existing prod
ucts) that hinders the sale from outside the section to purchasers 
within the section; nor need the market be contracted to exclude 
some portion of the product sales made inside any section meeting 
the foregoing test unless it clearly appears that the portion of 
sales in question is made to a group of purchasers separated by 
a substantial economic barrier from the purchasers to whom the 
rest of the sales are made. 


Because data limitations or other intrinsic difficulties will often 
make precise delineation of geographic markets impossible, there 
may often be two or more grouping of sales which may reasonably 
be treated as constituting a relevant geographic market. In such 
circumstances, the Department believes it to be ordinarily most 
consistent with the purposes of Section 7 to challenge any merger 
which appears to be illegal in any reasonable geographic market, 
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even though in another reasonable market it would not appear 
to be illegal. 


The market is ordinarily measured primarily by the dollar value 
of the sales or other transactions (e.g., shipments, leases), for the 
most recent 12-month period for which the necessary figures 
for the merging firms and their competitors are generally avail. 
able. Where such figures are clearly unrepresentative, a different 
period will be used. In some markets, such as commercial bank
ing, it is more appropriate to measure the market by other in
dicia, such as total deposits. 


Horizontal Mergers 


4. Enforcement policy 


With respect to mergers between direct competitors (Le., hori
zontal mergers), the Department's enforcement activity under 
Section 7 of the Clayton Act has the following interrelated pur
poses: (i) Preventing elimination as an independent business en
tity of any company likely to have been a substantial competitive 
influence in a market; (ii) preventing any company or small group 
of companies from obtaining a position of dominance in a market; 
(iii) preventing significant increases in concentration in a market; 
and (iv) preserving significant possibilities for eventual deconcen
tration in a concentrated market. 


In enforcing Section 7 against horizontal mergers, the Depart
ment accords primary significance to the size of the market share 
held by both the acquiring and the acquired firms. ("Acquiring 
firm" and "acquired firm" are used herein, in the case of hori
zontal mergers, simply as convenient designations of the firm with 
the larger market share and the firm with the smaller share, res
pectively, and do not refer to the legal form of the merger trans
action.) The larger the market share held by the acquired firm, 
the more likely it is that the firm has been a substantial competitive 
influence in the market or that concentration in the market will 
be significantly increased. The larger the market share held by 
the acquiring firm, the more likely it is that an acquisition will 
move it toward, or further entrench it in, a position of dominance 
or of shared market power. Accordingly, the standards most often 
applied by the Department in determining whether to challenge 
horizontal mergers can be stated in terms of the sizes of the merg
ing firms' market shares. 


June 1, 1970 


U. S
. A


TTORNEYS M
ANUAL 1


97
0







38 


TITLE 7: ANTITRUST DIVISION 


5. Market highly concentrated 
In a market in which the shares of the four largest firms 


amount to approximately 75 percent or more, the Department will 
ordinarily challenge mergers between firms accounting for, ap
proximately, the following percentages of the market: 


Acquiring firm Acquired finn 


4 percent ......................................... . 4 percent or more. 
10 percent ......................................... . 2 percent or more. 
15 percent or more ................................. . 1 percent or more. 


NOTE:-Percentages not shown in the above table should be interpolated proportionately to 
the percentages that are shown. 


6. Market less highly concentmted 
In a market in which the shares of the four largest firms 


amount to less than approximately 75 percent the Department 
will ordinarily challenge mergers between firms accounting for. 
approximately, the following percentages of the market: 


Acquiring firm Acquired firm 


5 percent ......................................... . 5 percent or more. 
10 percent .........................................• 4 percent or more. 
15 percent .......................................••• 3 percent or more. 
20 percent ......................................... . 2 percent or more. 
25 percent or more ................................. . 1 percent or more. 


NOTE:-Percentages not shown in the above table should be interpolated proportionately to 
the percentages that are shown. 


7. Market with trend t01card concentration 
The Department applies an additional, stricter standard in deter


mining whether to challenge mergers occurring in any market, 
not wholly unconcentl'ated, in which there is a significant trend 
toward increased concentration. Such a trend is considered to be 
present when the aggregate market share of any grouping of the 
largest firms in the market from the two largest to the eight larg
est has increased by approximately 7 percent or more of the market 
over a period of time extending from any base year 5-10 years 
prior to the merger (excluding any year in which some abnormal 
fluctuation in market shares occurred), up to the time of the 
merger. The Department will ordinarily challenge any acquisition, 
by any firm in a grouping of such largest firms showing the re
quisite increase in market share, of any firm whose market share 
amounts to approximately 2 percent or more. 


8. N onmarket share standards 
Although in enforcing Section 7 against horizontal mergers 
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the Department attaches primary importance to the market shares 
of the merging firms, achievement of the purposes of Section 7 
occasionally requires the Department to challenge mergers which 
would not be challenged under the market share standards of 
paragraphs 5, 6 and 7. The following are the two most common 
instances of this kind in which a challenge by the Department 
can ordinarily be anticipated: 


(a) Acquisition of a competitor which is particularly dis
turbing, disruptive, or otherwise unusually competitive factor in 
the market; and 


(b) A merger involving a substantial firm and a firm which, 
despite an insubstantial market share, possesses an unusual com
petitive potential or has an asset that confers an unusual com
petitive advantage (for example, the acquisition by a leading firm 
of a newcomer having a patent on a significantly improved prod
uct or production process). There may also be certain horizontal 
mergers between makers of distinct products regarded as in the 
same line of commerce for reasons expressed in paragraph 3 (i) 
where some modification in the minimum market shares subject 
to challenge may be appropriate to reflect the imperfect sub
stitutability of the two products. 


9. Failing company 
A merger which the Department would otherwise challenge will 


ordinarily not be challenged if (i) the resources of one of the 
merging firms are so depleted and its prospects for rehabilitation 
so remote that the firm faces the clear probability of a business 
failure, and (ii) good faith efforts by the failing firm have failed 
to elicit a reasonable offer of acquisition more consistent with the 
purposes of Section 7 by a firm which intends to keep the failing 
firm in the market. The Department regards as failing only those 
firms with no reasonable prospect of remaining viable; it does not 
regard a firm as failing merely because the firm has been un
profitable for a period of time, has lost market position or failed to 
maintain its competitive position in some other respect, has poor 
management, or has not fully explored the possibility of overcoming 
its difficulties through self-help. 


In determining the applicability of the above standard to the 
acquisition of a failing division of a multimarket company, such 
factors as the difficulty is assessing the viability of a portion of a 
company, the possibility of arbitrary accounting practices, and 
the likelihood that an otherwise healthy company can rehabilitate 
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one of its parts, will lead the Department to apply this standard 
only in the clearest of circumstances. 


10. Economies 


Unless there are exceptional circumstances, the Department will 
not accept as a justification for an acquisition normally subject to 
challenge under its hol'izontal merger standards the claim that the 
merger will produce economies (i.e., improvements in efficiency) 
because, among other reasons, (i) the Department's adherence to 
the standards will usually result in no challenge being made to 
mergers of the kind most likely to involve companies operating 
significantly below the size necessary to achieve significant econ
omies of scale; (ii) where substantial economies are potentially 
available to a firm, they can normally be realized through internal 
expansion; and (iii) there usually are severe difficulties in ac
curately establishing the existence and magnitude of economies 
claimed for a merger. 


Vertical Mergers 


11. Enforcement Policy 


Which respect to vertical mergers (i.e., acquisitions backward 
into a supplying market or forward into a purchasing market), 
the Department's enforcement activity under Section 7 of the 
Clayton Act, as in the merger field generally, is intended to prevent 
changes in market structure that are likely to lead over the course 
of time to significant anticompetitive consequences. In general, the 
Department believes that such consequences can be expected to 
occur whenever a particular vertical acquisition, or series of ac
quisitions, by one or more of the firms in a supplying or purchasing 
market, tends significantly to raise barriers to entry in either 
market or to disadvantage existing nonintegrated or partly in
tegrated firms in either market in ways unrelated to economic 
efficiency. (Barriers to entry are relatively stable market conditions 
which tend to increase the difficulty of potential competitors' enter
ing the market 'as new sellers and which thus tend to limit the 
effectiveness of the potential competitors both as a restraint upon 
the behavior of firms in the market and as a source of additional 
actual competition.) 


Barriers to entry resting on such factors as economies of scale in 
production and distribution are not questionable as such. But 
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vertical mergers tend to raise barriers to entry in undersirable 
ways, particularly the following: (i) By foreclosing equal access 
to potential customers, thus reducing the ability of nonintegrated 
firms to capture competitively the market share needed to achieve 
an efficient level of production, or imposing the burden of entry 
on an integrated basis (Le., at both the supplying and purchas
ing levels) even though entry at a single level would permit effi
cient operation; (ii) by foreclosing equal access to potential sup
pliers, thus either increasing the risk of a price or supply squeeze 
on the new entrant or imposing the additional burden of entry as 
an integrated firm; or (iii) by facilitating promotional product 
differentiation, when the merger involves a manufacturing firm's 
acquisition of firms at the retail level. Besides impeding the entry 
of new sellers, the foregoing consequences of vertical mergers, if 
present, also artificially inhibit the expansion of presently competing 
sellers by conferring on the merged firm competitive advantages, 
unrelated to real economies of production or distribution, over non
integrated or partly integrated firms. While it is true that in some 
instances vertical integration may raise barriers to entry or disad
vantage existing competitors only as the result of the achievement 
of significant economies of production or distribution (as, for ex
ample, where the increase in barriers is due to achievement of 
economies of integrated production through an alteration of the 
structure of the plant as well as of the firm), integration accom
plished by a large vertical merger will usually raise entry barriers 
or disadvantage competitors to an extent not accounted for by, and 
wholly disproportionate to, such economies as may result from the 
merger. 


It is, of course, difficult to identify with precision all circum
stances in which vertical mergers are likely to have adverse effects 
on market structure of the kind indicated in the previous 
paragraph. The Department believes, however, that the most im
portant aims of its enforcement policy on vertical mergers can be 
saitsfactorily stated by guidelines framed primarily in terms of 
the market shares of the merging firms and the conditions of 
entry which already exist in the relevant markets. These factors 
will ordinarily serve to identify most of the situations in which 
any of the various possible adverse effects of vertical mergers 
may occur and be of substantial competitive significance. With all 
vertical mergers it is necessary to consider the probable competitive 
consequences of the merger in both the market in which the 
supplying firm sells and the market in which the purchasing 
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firm sells, although a significant adverse effect in either market 
will ordinarily result in a challenge by the Department. ("Supply
ing firm" and "purchasing firm," as used herein, refer to the two 
parties to the vertical merger transaction, the former of which 
sells a product in a market in which the latter buys that product.) 


12. Supplying firm's market 


In determining whether to challenge a vertical merger on the 
ground that it may significantly lessen existing or potential com
petition in the supplying firm's market, the Department attaches 
primary significance to (i) the market share of the supplying firm, 
(ii) the market share of the purchasing firm or firms, and (iii) 
the conditions of entry in the purchasing firm's market. Accord
ingly, the Department will ordinarily challenge a merger or series 
mergers between a supplying firm, accounting for approximately 
10 percent or more of the sales in its market, and one or more pur
chasing firms, accounting in toto for approximately 6 percent or 
more of the total purchases in that market, unless it clearly ap
pears that there are no significant barriers to entry into the bus
iness of the purchasing firm or firms. 


13. Purchasing Firm's Market 


Although the standard of paragraph 12 is designed to identify 
vertical mergers having likely anticompetitive effects in the supply
ing firm's market, adherence by the Department to that standard 
will also normally result in challenges being made to most of the 
vertical mergers which may have adverse effects in the purchas
ing firm's market (i.e., that market comprised of the purchasing 
firm and its competitors engaged in resale of the supplying firm's 
product or in the sale of a product whose manufacture requires 
the supplying firm's product), since adverse effects in the purchas
ing firm's market will normally occur only as the result of 
significant vertical mergers involving supplying firms with market 
shares in excess of 10 percent. There remain, however, some 
important situations in which vertical mergers which are not 
subject to challenge under paragraph 12 (ordinarily because the 
purchasing firm accounts for less than 6 percent of the purchases 
in the supplying firm's market) wiII nonetheless be challenged by 
the Department on the ground that they raise entry barriers in 
the purchasing firm's market, or disadvantage the purchasing 
firm's competitors, by conferring upon the purchasing firm a 
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significant supply advantage over un integrated or partly integrated 
existing competitors or over potential competitors. The following 
paragraph sets forth the enforcement standard governing the 
most common of these situations. 


If the product sold by the supplying firm and its competitors is 
either a complex one jn 'which innovating changes by the various 
suppliers have been taking place, or is a scarce raw material or 
other product whose supply cannot be readily expanded to meet 
increased demand, the merged firm may have the power to use 
any temporary superiority, or any shortage, in the product of the 
supplying firm to put competitors of the purchasing firm at a 
disadvantage by refusing to sell the product to them (supply 
squeeze) or by narrowing the margin between the price at which 
it sells the product to the purchasing firm's competitors and 
the price at which the end-product is sold by the purchasing firm 
(price squeeze). Even where the merged firm has sufficient market 
power to impose a squeeze, it may well not always be economically 
rational for it actually to do so; but the Department believes that 
the increase in barriers to entry in the purchasing firm's market 
arising simply from the increased risk of a possible squeeze is 
sufficient to warrant prohibition of any merger between a supplier 
possessing significant market power and a substantial purchaser 
of any product meeting the above description. Accordingly, where 
such a product is a significant feature or ingredient of the end
product manufactured by the purchasing firm and its competitors, 
the Department will ordinarily challenge a merger or series of 
mergers between a supplying firm, accounting for approximately 
20 percent or more of the sales in its market, and a purchasing firm 
or firms, accounting in toto for approximately 10 percent or more 
of the sales in the market in which it sells the product whose 
manufacture requires the supplying firm's product. 


14. Nonmarket share standards 


(a) Although in enforcing Section 7 against vertical mergers 
the Department attaches primary importance to the market shares 
of the merging firms and the conditions of entry in the relevant 
markets, achievement of the purposes of Section 7 occasionally 
requires the Department to challenge mergers which would not be 
challenged under the market share standards of paragraphs 12 
and 13. Clearly the most common instances in which challenge by 
the Department can ordinarily be anticipated are acquisitions of 
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suppliers or customers by major firms in an industry in which (i) 
there has been, or is developing, a significant trend toward vertical 
integration by merger such that the trend, if unchallenged, would 
probably raise barriers to entry or impose a competitive disadvan
tage on unintegrated or partly integrated firms, and (ii) it does 
not clearly appear that the particular acquisition will result in 
significant economies of production or distribution unrelated to 
advertising or other promotional economies. 


(b) A less common special situation in which a challenge by 
the Department can ordinarily be anticipated is the acquisition by 
a firm of a customer or supplier for the purpose of increasing the 
difficulty of potential competitors in entering the market of either 
the acquiring or acquired firm, or for the purpose of putting com
petitors of either the acquiring or acquired firm at an unwarranted 
disadvantage. 


15. Failing company 


The standards set forth in paragraph 9 are applied by the 
Department in determining whether to challenge a vertical merger. 


16. Economies 


Unless there are exceptional circumstances, and except as noted 
in paragraph 14 (a), the Department will not accept as a justifica
tion for an acquisition normally subject to challenge under its 
vertical merger standards the claim that the merger will produce 
economies, because, among other reasons (i) where substantial 
economies of vertical integration are potentially available to a 
firm, they can normally be realized through internal expansion into 
the supplying or purchasing market, and (ii) where barriers 
prevent entry into the supplying or purchasing market by internal 
expansion, the Department's adherence to the vertical merger 
standards will in any event usually result in no challenge being 
made to the acquisition of a firm or firms of sufficient size to over
come or adequately minimize the barriers to entry. 


Conglomerate Mergers 


17. Enforcement policy 


Conglomerate mergers are mergers that are neither horizontal 
nor vertical as those terms are used in sections I and II, respect-
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ively, of these guidelines. (It should be noted that a market ex
tension merger, i.e., one involving two firms selling the same 
product, but in different geographic markets, is classified as a 
conglomerate merger.) As with other kinds of mergers, the 
purpose of the Department's enforcement activity regarding 
conglomerate mergers is to prevent changes in market structure 
that appear likely over the course of time to cause a substantial 
lessening of the competition that would otherwise exist or to create 
a tendency toward monopoly. 


At the present time, the Department regards two categories of 
conglomerate mergers as having sufficiently identifiable anticom
petitive effects as to be the subject of relatively specific structural 
guidelines: mergers involving potential entrants (par. 18) and 
mergers creating a danger of reciprocal buying (par. 19). 


Another important category of conglomerate mergers that will 
frequently be the subject of enforcement action-mergers which 
for one or more of several reasons threaten to entrench of enhance" 
the market power of the acquired firm-is described generally in 
paragraph 20. 


As paragraph 20 makes clear, enforcement action will also be 
taken against still other types of conglomerate mergers that on 
specific analysis appear anti competitive. The fact that, as yet, 
the Department does not believe it useful to describe such other 
types of mergers in terms of a few major elements of market 
structure should in no sense be regarded as indicating that enforce
ment action will not be taken. Nor is it to be assumed that 
mergers of the type described in paragraphs 18 and 19, but not 
covered by the specific rules thereof, may not be the subject of 
enforcement action if specific analysis indicates that they appear 
anticompeti ti ve. 


18. Mergers involving potential entrants 


(a) Since potential competition (i.e., the threat of entry, 
either through internal expansion or through acquisition and 
expansion of a small firm, by firms not already or only marginally 
in the market) may often be the most significant competitive 
limitation on the exercise of market power by leading firms, as 
well as the most likely source of additional actual competition, 
the Department will ordinarily challenge any merger between one 
of the most likely entrants into the market and: 


(i) Any firm with approximately 25 percent .or more of the 
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market; 
(ii) One of the two largest firms in a market in which the shares 


of the two largest firms amount to approximately 50 percent or 
more; 


(iii) One of the four largest firms in a market in which the 
shares of the eight largest firms amount to approximately 75 per
cent or more, provided the merging firm's share of the market 
amounts to approximately 10 percent or more; or 


(iv) one of the eight largest firms in a market in which the 
shares of these firms amount to approximately 75 percent or more, 
provided either (A) the merging firm's share of the market is not 
insubstantial and there are no more than one or two likely entrants 
into the market, or (E) the merging firm is a rapidly growing 
firm. 


In determining whether a firm is one of the most likely potential 
entrants into a market, the Department accords primary signifi
cance to the firm's capability of entering on a competitively signifi
cant scale relative to the capability of other firms (i.e., the tech
nological and financial resources available to it) and to the firm's 
economic incentive to enter (evidenced by, for example, the gen
eral attractiveness of the market in terms of risk and profit; or 
any special relationship of the firm to the market; or the firm's 
manifested interest in entry; or the natural expansion pattern of 
the firm; or the like). 


(b) The Department will also ordinarily challenge a merger 
between an existing competitor in a market and a likely entrant, 
undertaken for the purpose of preventing the competitive "disturb
ance" or "disruption" that such entry might create. 


(c) Unless there are exceptional circumstances, the Depart
ment will not accept as a justification for a merger inconsistent 
with the standards of this paragraph 18 the claim that the merger 
will produce economies, because, among other reasons, the Depart
ment believes that equivalent economies can be normally achieved 
either through internal expansion or through a small firm acquisi
tion or other acquisition not inconsistent with the standards herein. 


19. Merget's creatin.g danger of 'reciprocal buying 


(a) Since reciprocal buying (Le., favoring one's customer 
when making purchases of a product which is sold by the cus
tomer) is an economically unjustified business practice which 
confers a competitive advantage on the favored firm unrelated to 
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the merits of its product, the Department will ordinarly challenge 
any merger which creates a significant danger of reciprocal buy
ing. Unless its clearly appears that some special market factor 
makes remote the possibility that reciprocal buying behavior will 
actually occur, the Department considers that a significant danger 
or reciprocal buying is present whenever approximately 15 percent 
or more of the total purchases in a market in which one of the 
merging firms (the selling firm) sells are accounted for by firms 
which also make substantial sales in markets where the other 
merging firm (the buying firm) is both a substantial buyer and a 
more substantial buyer than all or most of the competitors of the 
selling firm. 


(b) The Department will also ordinarily challenge (i) any 
merger undertaken for the purpose of facilitating the creation 
of reciprocal buying arrangements, and (ii) any merger creating 
the possibility of any substantial reciprocal buying where one (or 
both) of the merging firms has within the recent past, or the 
merged firm has after consummation of the merger, actually en
gaged in reciprocal buying, or attempted directly or indirectly to 
induce firms with which it deals to engage in reciprocal buying, 
in the product markets in which the possibility of reciprocal buying 
has been created. 


(c) Unless there are exceptional circumstances, the Depart
ment will not accept as a justification for a merger creating a 
significant danger of reciprocal buying the claim that the merger 
will produce economies, because, among other reasons, the Depart
ment believes that in general equivalent economies can be achieved 
by the firms involved through other mergers not inconsistent with 
the standards of this paragraph 19. 


20. Mergers which entrench market power and other conglome-
1-ate mergers 


The Department will ordinarily investigate the possibility of 
anticompetitive consequences, and may in particular circumstances 
bring suit, where an acquisition of a leading firm in a relatively 
concentrated or rapidly concentrating market may serve to 
entrench or increase the market power of that firm or raise bar
riers to entry in that market. Examples of this type of merger 
include: (i) A merger which produces a very large disparity in 
absolute size between the merged firm and the largest remaining 
firms in the relevant markets, (ii) a merger of firms producing 
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related products which may induce purchasers, concerned about 
the merged firm's possible use of leverage, to buy products of the 
merged firm rather than those of competitors, and (iii) a merger 
which may enhance the ability of the merged firm to increase 
product differentiation in the relevant markets. 


Generally speaking, the conglomerate merger area involves novel 
problems that have not yet been subjected to as extensive or 
sustained analysis as those presented by horizontal and vertical 
mergers. It is for this reason that the Department's enforcement 
policy regarding the foregoing category of conglomerate mergers 
cannot be set forth with greater specificity. Moreover, the con
glomerate merger field as a whole is one in which the Department 
considers it necessary, to a greater extent than with horizontal 
and vertical mergers, to carryon a continuous analysis and study 
of the ways in which mergers may have significant anticompetitive 
consequences in circumstances beyond those covered by these 
guidelines. For example, the Department has used Section 7 to 
prevent mergers which may diminish long-run possibilities of 
enhanced competition resulting from technological developments 
that may increase interproduct competition between industries 
whose products are at present relatively imperfect substitutes. 
Other areas where enforcement action will be deemed appropriate 
may also be identified on a case-by-case basis; and as the result 
of continuous analysis and study the Department may identify 
other categories of mergers that can be the subject of specific 
guidelines. 


21. Failing company 


The standards set forth in paragraph 9 are normally applied by 
the Department in determining whether to challenge a conglome
rate merger, except that in marginal cases involving the application 
of paragraph 18(a) (iii) and (iv) the Department may deem it 
inappropriate to sue under Section 7 even though the acquired 
firm is not failing in the strict sense. 
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APPENDIX TO DIRECTIVE 


Memorandums seeking authority to initiate a preliminary inquiry shall 
give, in the first paragraph, before any discussion, the following information 
in summary form: 


(1) Commodity or title. 
(2) Illegal practices. (Spell out the specific practices or violations involved 


e.g., price fixing, boycott, territorial allocation, monopolization, etc., not 
merely "restraint of trade".) 


(3) Relevant statutes. 
(4) Parties involved or the potential defendant companies (state full 


name of company). 
(5) Area involved. 


As a guide, the memorandum should look like this: 
Date: -. 
File: 60-122-0 


To: Director of operations. 
From: Chief, Special Litigation Section. 
Subject: Chemicals, sodium silicate. Request for preliminary inquiry. 


It is requested that authority be granted to conduct a preliminary inquiry 
in the following matter: 


Commodity: Chemicals, sodium silicate. 
Illegal practices: Vertical and horizontal price fixing at the wholesale level. 
Relevant statutes: Section 1 of the Sherman Act. 
Companies involved: X Corporation; Y Corporation; Z Association of 


Wholesale Distributors. 
Area: Boston Metropolitan Area. 
In accordance with the attached staff memorandum (general discussion 


follows) : 


The following is set forth as a guide to obtain a more uniform method of 
captioning matters. In matters other than mergers, the first word of the 
subject description should be the product classification and should coincide 
with the product classification number. A further breakdown of this classifica
tion may be helpful to distinguish it from the other investigations involving 
the general product classification and should be included in the description. 
As an example: 
Subject: Airplane parts - wing struts. 60-228-0 


In connection with acquisitions or mergers, please caption your memo
randum with the name of the acquiring (or surviving) company first, as 
follows: 


Subject: Aluminum Company of America, acquisition of 60-0-37-
Rome Cable Corp. 


or 
Certain-Teed Products Corp., Gustin-Bacon 
Manufacturing Co., merger. 60-0-37-


Thereafter, all subsequent memorandum should be captioned in the same 
manner. 
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Where the matter is not an authorized preliminary inquiry but a complaint, 
or is not subject to product classification, it may further be identified as such. 
As an example: 
Subject: Appliances - Toasters, complaint of Jules Verne. 60-419-0 


or merely 


Complaint of Sam Jones. 60-0 
If you anticipate that a preliminary inquiry will produce a significant 


number of memorandum or correspondence, please request a new file number 
for that particular investigation when you receive authority to conduct a 
preliminary inquiry. This is especially desirable in newspaper, insurance, 
milk, gasoline, fuel oil, or merger items, since these are very active areas 
of inquiry. 


Memoranda Requesting the FBI to Conduct 
Antitrust Investigations 


The purpose of this memorandum is to point out certain essentials in 
memoranda requesting the FBI to conduct Antitrust investigations. High 
quality requests for FBI investigations will lead to high quality investigative 
results. 


No particular order or headings are necessary in a request. The headings 
used below are intended merely to emphasize and explain the essential in
formation to be included in a request, and are not intended to be a form 
which must be followed. Of course, such request!· should also include any 
additional information which the nature and facts of the particular case 
require. 


I. Heading 


Each request should have a descriptive heading or title by which the in
vestigation can be readily identified. [For example, "Re: Blank Investiga
tion - (Specify Segment of Industry) ."J 


II. Introductory Paragraph 


A summary statement setting forth the nature of the investigation and 
the product or industry involved is helpful to persons handling the memo
randum. They can, by a mere reading of the opening paragraph, obtain an 
idea of the investigation without the necessity of reading the entire memo
randum. 


III. Description of the Product or Industry Involved 


The request should contain a general description of the industry or product 
involved in the investigation. Particular care should be exercised to differ
entiate the particular industry or product from similar industries or products 
in order to define the scope of the investigation requested. Special reference 
should also be made to those technical details concerning which an investi
gator must be informed if he is to make an intelligent investigation. For 
example, if the investigation concerns a product such as "phenolic resins", 
the product, its uses, its differentiation from other plastic materials, and its 
importance in the industry should be set forth so that the agent will not 
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have to consult an encyclopedia for a treatise on the subject. In addition, 
it is usually helpful to inform the FBI as to the annual dollar volume of 
business in the industry, the number of concerns engaged in the industry 
and their relative size, and the method of distribution of the product from 
the manufacturer to the ultimate consumer, so that the agent appreciates 
the economic importance of the industry and investigation. 


IV. Nature of the Allegations (Probable Violation) 


Define as specifically as possible the nature of the probable violation of the 
Antitrust laws in order to inform the Bureau of the major objective of the 
investigation. This does not necessitate the citations of decisions to support 
the Division's position, nor does it require an extensive statement of the 
legal problems or points in all of their ramifications. 


(1) If the agent is informed of the elements of the probable violation, he 
will be in a better position to recognize and correctly evaluate the material 
and information obtained in the early stages of the investigation, and it will 
assist him in setting a course for the subsequent part of the investigation 
which is most likely to produce the desired results. In short, if the agent is 
aware of the elements constituting a violation, he is better able to determine 
on which phase of the investigation he should concentrate his efforts. 


(2) If the investigation involves price fixing, care should be taken to point 
up the particular point in the distribution of the product at which the price 
fixing is believed to occur. For instance, if the investigation involves price 
fixing among manufacturers, is the price involved the factory price at which 
each sells, or does it relate to the fixing of resale prices, or both? 


(3) The probable violation should be stated so far as possible, in well 
recognized terminology-such as "boycott," "price fixing," "division of fields 
or sales territory"; however, as pointed out in (2 )above, care must be taken 
to describe adequately, so far as possible, the particular manner in which 
the alleged violation is being carried out. 


V. Background and Results 0/ Investigation to Date 


(A) The memorandum should indicate generally the basis upon which the 
Division predicates the investigation. The following are examples of the 
reasons for including such information: 


(1) If the complainant or complainants are members of the industry (such 
as a group of wholesalers complaining about the activities of manufacturers), 
this information would be .of value to the agent since he may wish to recon
tact the complainants; 


(2) If the Division has copies of agreements containing provisions which 
appear to be illegal and one of the reasons for the investigation is to deter
mine the activities being carried on under such agreements, it would be 
helpful to the agent if the pertinent provisions or a summary thereof were 
set forth; 


(3) In the event the investigation was an outgrowth of another case or if 
a related case is pending, some explanation of the distinction and relationship 
should be made so that the Bureau will clearly understand the scope and 
objective of the instant investigation. Similarly where the investigation 
involves companies that are already under investigation or defendants in a 
pending suit brought by the Division, FTC, or any other Government agency, 
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this fact must be pointed out to the agent so that he clearly understands the 
distinction between the investigation which he is conducting and the prior one. 


(B) To prevent duplication of work, such as the reinterviewing of persons 
previously interviewed, it is important that a clear statement be made of the 
scope and extent of any preliminary investigations which have been conducted 
by the Division prior to the request. If subpenas are outstanding or contem
plated, this fact should be mentioned, together with the names of companies 
and individuals named in such subpenas. 


VI. Investigation To Be Conducted 


One of the major prerequisites to obtaining a complete and satisfactory 
investigation is the manner in which the memorandum designates the par
ticular type of information desired. The requests must be phrased as specifi
cally as the information known at the time of the drafting of the memorandum 
will permit. Further, the requests should be made in positive and unequivocal 
language. While it is oftentimes difficult (because of lack of information) to 
be specific, the following matters should be considered when drafting requests: 


(1) The function of the Bureau is to gather facts-not conclusions. We 
should, therefore, phrase our requests in such a way as to produce facts 
rather than conclusions. For example, the Division has recently discovered 
patent licenses under which the parties (A and B, both large manufacturers), 
agreed that if either obtained patent rights from a third party and by the 
terms of the acquisition was precluded from granting such rights to the other 
party, then the party obtaining the patent rights would not itself use the 
invention. The basis was laid for the suppression of patents if the occasion 
arose. The memorandum to the Bureau should not request the Bureau in 
broad terms to determine whether or not patents or inventions have been 
"suppressed" but such requests should be: 


(a) Obtain a list of all patents, licenses and patent rights relating to X 
machine which have been obtained by A from any person or concern (other 
than B) during the period from 1935 to date; 


(b) Obtain a list of all patents or patent rights granted by A to B relating 
to X machine during the period from 1935 to date; 


(c) Obtain a list of all models on X machine manufactured by A company 
during the period from 1935 to date and indicate the patent or patents 
claimed by the company as covering each model. The same questions should 
be asked of B. 


(d) Obtain also, of course, any communication in which reference is made 
to the suppression of patents, or which suggest that there has been such 
suppression. 


When the above information is obtained, the attorneys examining such 
information can determine whether or not any patents or inventions have 
been "suppressed," which is a legal conclusion. 


(2) The memorandum must contain the exact name and address of the 
individuals to be interviewed, and of the concerns or individuals whose files 
are to be examined. 


(3) The memorandum should enumerate in one, two, three order the par
ticular information desired. If, for example, the Division desires to determine 
whether or not a particular trade association has been engaged in price fixing 
activities through the medium of trade association meetings, the memorandum 
should contain a specific request for the agent to determine the number of 
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meetings held by the Association, the persons present, the minutes of such 
meetings, if available, or, if not available, the substance of the statements 
made at such meetings. 


(4) The requests should be stated in affirmative language; for example, 
if a list of patents or patent licenses is desired, phrase the request "Obtain 
a list,"etc. It is recognized, of course, that one cannot foresee and specifically 
request copies of every significant document which may be found. However, 
there are certain documents, such as agreements between competing concerns, 
which must be obtained and examined before any investigation is finally con
cluded, and to insure getting copies make such a request in the manner 
indicated above. 


(5) If, as in the investment banking case, a definite number of agents are 
desired to perform a certain job, state the number desired, and also give an 
estimate of the time needed to perform the work. 


(6) Where certain statistical information is desired in a particular form, 
it may be advisable to attach a questionnaire to the request which the agent 
could use (or present to subject company) to obtain a complete set of the 
figures desired. 


(7) Where there is an unusual urgency about the investigation this fact 
should be pointed out together with a statement of the time by which the 
Division desires the information. 


Frequently, certain concerns and individuals are suspected of engaging 
in certain activities but at the time of the drafting of the memorandum no 
facts are available to confirm the belief. This should be mentioned in the 
memorandum as a means of warning the agent to be on the alert for informa
tion indicating such activities. 


If it is believed that the secretaries to company officials might be a fertile 
source of information, or if there is reason to believe that the files containing 
information relative to the conspiracy are kept in some place other than the 
general files, it would be helpful to the FBI if these matters were mentioned 
in the memorandum. It might also be helpful in certain cases to advise the 
Bureau that a conspiracy to fix prices, or other illegal activity, will probably 
not be found in a single letter, in order to forewarn the agent that the evi
dence of the conspiracy must be spelled out from several sources including 
the letters of salesmen and other employees of the company. 


VII. Interviews and File Searches 


(A) If the memorandum to the FBI requests that certain individuals be 
interviewed in connection with the investigation, it should contain the follow
ing information: 


(1) The name, address, and business activity of each individual to be 
interviewed; 


(2) Whether the individual to be interviewed is a complainant, informant, 
or a possible defendant in any action which may be filed; 


(3) A summary of the information already obtained from that individual, 
or information already obtained about the activities of that individual; 


(4) A detailed explanation of the type of information to be elicited through 
the interview, and where possible the specific questions to be asked of the 
person interviewed. 


(B) If the memorandum to the FBI requests that the files of certain 
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individuals or concerns be examined in order to obtain copies of relevant 
documents, it should contain the following information: 


(1) The specific categories of files to be examined, if known; for example, 
files containing interoffice memoranda, files containing policy bulletins issued 
by officials of the company, correspondence files, etc. 


(2) A list of specific documents to be obtained. For example, if specific 
correspondence is desired, give the date of the correspondence and the names 
of the addressor and addressee. Likewise, in the case of specific ('on tracts , give 
the date of execution of the contract and the names of the contracting parties. 


(3) A description of the types of documents desired (contracts, corres
pondence, telegrams, etc.) and a detailed statement of the various subject 
matters concerning which documents are to be obtained. 


The FBI has requested that in those cases where the Bureau is to make a 
search of the files of any concern, letters be addressed to each of the com
panies whose files are to be searched. The letters should accompany the 
memorandum to the FBI. The following is a suggested form for such letters: 


[Name of Company] 
[Address] 
Chicago, Ill. 


GENTLEMEN: In connection with an investigation by this Department of 
alleged violations of the Federal antitrust laws in the _______ _ 
__________ industry, it is requested that you make available for 
examination by the bearer, an agent of the Federal Bureau of Investigation, 
such of your files as he may request. 


Your cooperation in this investigation will be very much appreciated. 
Sincerely yours, 


A88istant Attorney General. 


VIII. Conclusion (Clo8ing Paragraph) 


(A) The name of the attorney in charge of the case and the office in which 
he is located should be mentioned, together with a statement that the attorney 
(or other attorneys on the case) is available for consultation if the agents 
desire to contact him. It is the responsibility of the attorney handling the 
case to be prepared to discuss the matter with the agent at any time he is 
desired. 


(B) A statement should be included informing the Bureau where the 
Division's material on the case is located, and an offer made to make such 
material available in the event the agent desires to examine it. 


While the length of the memorandum to the FBI is, of course, no criterion 
of its merit, it is believed that the transmittal of full and complete informa
tion to the FBI will aid in the obtaining of a full and complete investigation. 
Hence, it is suggested that it is better to err on the side of giving too much 
information, rather than to err in giving too little information. 


In some instances members of the staff prepare factual memoranda for 
their section chiefs with the view of subsequently attaching such memoranda 
to the request to the FBI as the statement of the facts in the case. Conse
quently, at the time of the preparation of the memorandum to the FBI, all 
that has to be done is to set forth any additional information known and to 
enumerate the task which the Division desires the FBI to perform. This has 
been found to be an expeditious procedure. 
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Memoranda Requesting Civil Investigative Demands 


Printed forms (AT-lOO) have been prepared and are available from the 
Administrative Section for serving Civil Investigative Demands as provided 
by the Antitrust Civil Process Act. 


Each Civil Investigative Demand shall be prepared in quadruplicate. The 
original should be on the white paper form and the carbon copies on the blue 
tissue. The original and one copy shall be served on the respondent, one copy 
shall be retained for the case file and one copy shall be retained in the legal 
procedure unit. 


All Civil Investigative Demands will be assigned a serial number by the 
legal procedure unit. This number will be assigned after the CID has been 
signed by the Assistant Attorney General and before it leaves the Antitrust 
Division. Normally the CID will be routed from the Office of the Assistant 
Attorney General to the legal procedure unit and then back to the originating 
office. If greater expedition is required, it may be hand-carried to the legal 
procedure unit. In any event, one copy shall be left with the legal procedure 
unit and the number shall be assigned before service. 


When a CID is submitted to the front office for signature it should be ac
companied by a brief memorandum explaining the character of the investiga
tion, what the investigation arises out of, and what documents are sought. 


In filling out the CID the same standards and principles should be followed 
as would apply to the drafting of a subpena to be issued out of the district 
court in a grand jury investigation or a pending case. Adequate time for 
compliance should be allowed, and if the time is unusually short the reason 
should be explained in the accompanying memorandum. The attorneys as
signed to the case should be named as "custodians" or "deputy custodians." 
The name and office address of the attorney or attorneys should be inserted. 
The word "custodian" or "deputy custodian" should be typed in the form. 


The documents specified in the schedule attached to and incorporated in 
the CID should be as limited as the objectives of the investigation will permit. 
Keep in mind that the purpose of the CID is to ascertain the facts concerning 
a suspected violation of law and not to secure all the documents in the 
preparation or presentation of a civil case. There may be much background 
material that is appropriate to the presentation of a case or that may 
properly be secured by discovery under FRCP that is unnecessary at the 
investigatory stage. Thus, it will not ordinarily be important to secure copies 
of the charter, articles of incorporation and by-laws of a corporation. Simi
larly, the period of time for which documents are sought should be limited 
to the period thought to be reasonably relevant to the investigation. 
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Office of the Attorney General 
WASHINGTON, D.C. 


July 15, 1963 
TITLE 28-JUDICIAL ADMINISTRATION 


Chapter I-DEPARTMENT OF JUSTICE 
ORDER No. 298-63 


REGULATIONS RELATING To DOCUMENTARY EVIDENCE PRODUCED PURSUANT 
To THE ANTITRUST CIVIL PROCESS ACT 


By virtue of the authority vested in me by section 4(b) of the Antitrust 
Civil Process Act, chapter I of title 28 of the Code of Federal Regulations 
is amended by adding a new part 49 : 


PART 49-ANTITRUST CIVIL PROCESS ACT 
Sec. 
49.1 Purpose. 
49.2 Duties of Custodian. 
49.3 Examination of material. 
49.4 Deputy Custodians •• 


AUTHORITY: Section 4(c), Antitrust Civil Process Act, 76 Stat. 550, 15 
U.S.C.1313(c). 


§ 49.1 Purpose. These regulations are issued in compliance with the 
requirements imposed by the provisions of section 4 (c) of the Antitrust Civil 
Process Act, Public Law 87-664, 76 Stat. 550, 15 U.S.C. 1313(c). The term 
used in this part shall be deemed to have the same meaning as similar terms 
used in that act. 


§ 49.2 Duties of custodian. (a) Upon taking physical possession of ma
terial delivered pursuant to a Civil Investigation Demand issued under section 
3(a) of the act, the antitrust document custodian designated pursuant to 
section 4 (a) of the act (subject to the general supervision of the Assistant 
Attorney General in charge of the Antitrust Division), shall, unless other
wise directed by a court of competent jurisdiction, select, from time to time, 
from among such material, the material the copying of which he deems 
necessary or appropriate for the official use of the Department of Justice, 
and he shall determine, from time to time, the number of copies of any such 
material that are to be reproduced pursuant to the act. 


( b) Copies of material in the physical possession of the Custodian pursuant 
to a Civil Investigation Demand may be reproduced by or under the authority 
of an officer or employee of the Department of Justice designated by the 
Custodian. Material for which a Civil Investigation Demand has been issued 
but which is still in the physical possession of the person upon whom the 
demand has been served, may, by agreement between such person and the 
custodian, be reproduced by such person, in which case the custodian may 
require that the copies so produced be duly certified as true copies of the 
original of the material involved. 


§ 49.3 Examination of material. Material produced pursuant to the act, 
while in the custody of the custodian, shall be for the official use of officers 
and employees of the Department of Justice in accordance with the act, but 
such material shall, upon reasonable notice to the custodian, be made avail
able for examination by the person who produced such material or his duly 
authorized representative during regular office hours established for the 
Department of Justice. Examination of such material at other times may be 
authorized by the Assistant Attorney General or the custodian. 
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§ 49.4 Deputy custodians. Deputy custodians may perform such of the 
duties assigned to the custodian as may be authorized or required by the 
Assistant Attorney General. 


These regulations shall be effective upon the filing of this order with the 
Office of the Federal Register. 


ROBERT F. KENNEDY 


A ttorney General. 


UNITED STATES DEPARTMENT OF JUSTICE 
ANTITRUST DIVISION 


WASHINGTON 25, D.C. 


TO 


} CIVIL INVESTIGATIVE 


DEMAND No. 


This civil investigative demand is issued pursuant to the provisions of the 
Antitrust Civil Process Act, 76 Stat. 548-552, Title 15 United States Code 
Secs. 1311-1314, in the course of an inquiry for the purpose of ascertaining 
whether there is or has been a violation of the provisions of Title 15 United 
States Code Secs. by conduct of the following nature: 


You are a person under investigation and are hereby required to produce, 
to make available for inspection and copying or reproduction, and to deliver 
to a custodian named herein, at your principal place of business, designated 
above, the documentary material in your possession, custody or control 


described on the attached schedule, on the ____ day of ______ _ 
A.M. 


19 __ at P.M. 
For the purposes of this investigation, the following are designated as 


custodians or deputy custodians to whom said documentary material shall 


be made available and delivered: __________________ _ 


Inquiries concerning compliance should be directed to _______ _ 
Your attention is directed to the provisions of Title 18 United States Code 


Sec. 1505 as amended which makes obstruction of this investigation a criminal 
offense and which is printed in full on the reverse side hereof. 


Issued at Washington, D.C. this ___ day of _______ , 19 ___ . 


Assistant Attm'ney General. 


"§ 1505. Obstruction of proceedings before departments, agencies, and 
committees 


"Whoever corruptly, or by threats or force, or by any threatening letter 
or communication, endeavors to influence, intimidate, or impede a:ny witness 
in any proceeding pending before any department or agency of the United 
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States, or in connection with any inquiry or investigation being had by either 
House, or any committee of either House, or any joint committee of the 
Congress; or 


"Whoever injures any party or witness in his person or property on account 
of his attending or having attended such proceeding, inquiry, or investigation, 
or on account of his testifying or having testified to any matter pending 
therein; or 


"Whoever, with intent to avoid, evade, prevent, or obstruct compliance in 
whole or in part with any civil investigative demand duly and properly made 
under the Antitrust Civil Process Act willfully removes from any place, 
conceals, destroys, mutilates, alters, or by other means falsifies any docu
mentary material which is the subject of such demand; or 


"Whoever corruptly, or by threats or force, or by any threatening letter or 
communication influences, obstructs, or impedes or endeavors to influence, 
obstruct, or impede the due and proper administration of the law under 
which such proceeding is being had before such department or agency of the 
United States, or the due and proper exercise of the power of inquiry under 
which such inquiry or investigation is being had by either House, or any 
committee of either House or any joint committee of the Congress-


"Shall be fined not more than $5,000 or imprisoned not more than five years, 
or both." 


Certificate of Compliance with Chil Investigative Demand 
All of the documentary m/lterial described on the attached schedule which 


is in the possession, custody or control of the person to which this civil 
investigative demand is directed has been produc,ed and made available to 
a custodian named therein. 


Date ______________________ _ 
Signature ____________ _ 


Title __________ _ 


Memorandum for the Attorney General 


TIe: Recommendation for grand jury investigation relating to violations of 
antitrust laws in the manufacture, sale, and distribution of class rings, 
diplomas, graduation announcements and invitations, yearbooks, and 
awards. 


The Middle Atlantic Office of the Antitrust Division has received informa
tion of the existence of a conspiracy among the companies listed below in the 
sale and distribution of class rings to schools in the State of Georgia, and 
possibly other neighboring States, in violation of section 1 of the Sherman 
Act: 


Manufacturer Principal office 


Josten's, Inc. (Josten's) .......... . Owatonna, Minn. 
L. G. Balfour Co. (Balfour) ..... . Attleboro, Mass. 
John Roberts Manufacturing Co., 


Inc. (Roberts) ................ . Norman, Okla. 
Herff Jones Co. (Herff) ......... . Indianapolis, Ind. 


Class rings symbolize a student's graduation from or attendance at a 
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particular institution of learning and, ordinarily, are made of precious metal, 
with or without colored center stones, and generally bear the name of and 
the emblems associated with the school, together with the year of the 
student's graduation class. In 1964, total sales of class rings by all manu
facturers in the United States were approximately $50 million; total class 
ring sales by the alleged conspirators were in excess of $40 million. Sales of 
class rings to schools in Georgia, which are manufactured in States other 
than Georgia and shipped into that State in interstate commerce, are sub
stantial. 


Peter Leveaux, Director of College Sales for Roberts, informed the Divi
sion that his firm, in cooperation with Herff and representatives of Josten's 
and Balfour, agreed on and submitted collusive bids to the University of 
Georgia for a 3-year class ring contract to be awarded on April 26. Prior 
to the award, Leveaux advised the University officials of the collusion and 
the bids have now been canceled. 


Full details of the meetings and telephone conversations effectuating the 
conspiracy have been supplied this Division by Leveaux in either sworn or 
signed statements. Such statements are corroborated by transcriptions of 
tape recordings made by Leveaux of his telephone conversations with other 
conspirators. The recordings were made without any solicitation from the 
Department and prior to the time it had any knowledge or information about 
this matter. Leveaux's statements are further corroborated by the fact that 
when the bids were opened by University of Gorgia officials they were found 
to contain the prices which Leveaux had, prior to the opening, stated would 
be found therein. 


Information in our possession further indicates that price fixing and 
bid rigging with respect to class rings have been prevalent in Georgia for 
many years. In this connection, we have specific information that the class 
ring prices bid to Georgia Tech University in December 1965 were collu
sively arrived at by the four companies. Leveaux, who personally partici
pated in this bid rigging, has submitted a sworn statement to this effect. 


With the exception of Roberts, the companies involved, in addition to 
manufacturing class rings and other educational jewelry, manufacture or 
distribute the following products relating to high school and college gradua
tions: diplomas, yearbooks, graduation invitations and announcements, and 
awards. At least some of these products and possibly all are handled by the 
same representatives of the companies in Georgia. In view of this factor, it 
is not unlikely that the companies have engaged in a conspiracy with respect 
to some or all of these products and this matter should be fully explored 
before the grand jury. 


Accordingly, it is recommended that authorization be granted to conduct 
in the Northern District of Georgia a grand jury investigation of persons 
and companies engaged in the manufacture, sale, and distribution of class 
rings, diplomas, yearbooks, graduation invitations and announcements, and 
awards. 


EDWIN M. ZIMMERMAN, 


Acting Assistant Attorney General, 
Antitrust Division. 


Approved: 
Nicholas de B. Katzenbach 
Date: 5/12/66 
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Memorandum for the Attorney General 


October 12, 1965. 


Re: Two proposed indictments against manufacturers of concrete pipe. 
Attached for your approval are two separate indictments involving con


crete pipe, to be returned by the grand jury in the District Court in Newark, 
N.J. Each indictment charges a conspiracy to fix prices and allocate jobs 
in violation of section 1 of the Sherman Act. 


Concrete pipe is used in the construction of systems to convey water and 
sewage. It is primarily used for the conveyance of drinking water, drainage 
and irrigation waters, and for sanitation purposes. State and local govern
ments and private utilities are the principal purchasers, through general 
contractors, of concrete pipe. The general contractors obtain price quotations 
from the concrete pipe manufacturers which they use in figuring their bid 
to governmental agencies and private utilities. 


The first indictment charges that Lock Joint Pipe Co. and Martin Marietta 
Corp. conspired to fix prices and allocate jobs in the sale of certain types 
of concrete pipe east of the Rocky Mountains (except in the States of Texas, 
Louisiana, and Mississippi), in violation of section 1 of the Sherman Act. 
The indictment charges that the conspiracy began about 1955 and continued 
until at least April 1962. The aggregate sales of such concrete pipe by these 
companies for the years 1958 through 1962 were approximately $23 million. 


Martin Marietta succeeded to the concrete pipe business of American
Marietta Co. in October 1961. The conspiracy had been in existence for over 
6 years at that time and the evidence shows that Martin Marietta thereafter 
participated in the conspiracy until April 1962. Since Martin Marietta is 
therefore itself clearly liable as a culpable conspirator, its predecessor, 
American-Marietta, is not made a defendant. A different situation is present 
as to the other business unit which participated in the conspiracy. Inter
national Pipe and Ceramics Corp. (Interpace), is the company which was 
created when Lock Joint Pipe Co. merged with another corporation on 
September 27, 1962. Under applicable State statutes Lock Joint is probably 
still liable for its participation in the conspiracy from 1955 to April 1962. 
Interpace is liable for the obligations of its constituent corporation, Lock 
Joint, and such obligations probably include liability for prior criminal viola
tions of the antitrust laws. Although Interpace came into existence only after 
the conspiracy ended, both Interpace and Lock Joint are named as defendants 
since it is not clear that the court will hold both companies indictable, and 
the Department should not take the chance of having guessed wrong as to 
which company should be indicted. 


The first indictment also names three individuals as defendants .. They are 
Allan M. Hirsh, Jr., Grover M. Hermann, and Paul Maloney. Hirsh was 
president of Lock Joint during the period of the conspiracy and is presently 
chairman of the board of directors and chief executive officer of Interpace. 
He is 57 years old. Hermann was chairman of the board of directors of 
American-Marietta and Martin Marietta during the period of the conspiracy. 
He retired as chairman in May 1965 and is 72 years of age. Maloney was 
national sewer and pipe sales manager for Lock Joint during the time of the 
com;piracy and is still employed by Interpace. 


Revel'al witnesses from each of the two companies involved in the con
spiracy testified about the overall conspiracy to allocate business and rig bids 
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and ahout rigging of specific bids. There is an abundance of direct and 
explicit testimony of conspiratorial activity. Three witnesses testified that 
Maloney personally rigged numerous specific bids on behalf of Lock Joint over 
a period of approximately 6 years. He was the number three man in Lock 
Joint so his indictment is clearly warranted although others, including his 
counterpart in Marietta, are immune from indictment because their testimony 
was required before the grand jury to develop evidence of the overall con
spiracy. I also believe that Messrs. Hirsh and Hermann should be indicted, 
although some members of the staff did not recommend their indictment, for 
the following reasons: 


(1) Messrs. Hermann and Hirsh are legally responsible for the bid rigging 
conspiracy. Two witnesses who participated in a conspiratorial meeting at 
the Hotel Pierre in New York City in October 1956 testified that (a) Messrs. 
Hermann and Hirsh were present at the meeting; (b) the meeting was called 
for the specific purpose of deciding whether the conspirators were to continue 
to allocate bids on a 50-50 basis or whether Marietta should be given a 
greater share of the jobs being rigged; (c) in view of the nature of the 
decision to be made at the meeting it was felt necessary to have the top 
officials of the two companies present at the meeting to make t.he final decision 
on the matter; (d) it was agreed at the meeting to continue to allocate the 
business 50-50; and (e) after the meeting the lower echelon conspirators 
continued to rig jobs on the 50-50 basis so agreed to. The same two witnesses 
testified that they attended another meeting held at the Hotel Pierre on 
January 30, 1958; that Messrs. Hermann and Hirsh were present; that the 
purpose of the meeting was again to decide whether Marietta should get 
more than 50 percent of the jobs being rigged; that it was again agreed 
that the 50-50 formula should be continued in rigging future bids, and that 
after the meeting the lower echelon conspirators continued to rig bids on 
that basis. All of the witnesses testified that they continued to rig bids until 
April 1962 and that neither Hermann nor Hirsh nor anyone else told them 
to stop rigging bids until at least April 18, 1962. Under these circumstances 
Hermann and Hirsh are personally liable for the conspiracy since they 
authorized and participated in a conspiracy which continued well into the 
period of the statute of limitations although they did not personally commit 
overt acts within the period of said statute. Hyde v. United States, 225 U.S. 
347,368-370 (1912); United States v. Compagna, 146 F. 2d 524, 527 (2d Oir. 
1945); United States v. Witt, 215 F. 2d 584 (2d Cir. 1954). 


(2) Messrs. Hermann and Hirsh are morally responsible for the bid rig
ging conspiracy. Mr. Hermann was the chairman of the board of Americl'.n
Marietta when he attended the Hotel Pierre meetings; Mr. Hirsh was president 
of Lock Joint at the time of these meetings. They personally approved the 
bid rigging activities of their subordinates and approved continuance of such 
conspiratorial activity in the future. They are therefore morally responsible 
for the bid rigging their subordinates carried on well into the period of the 
statute of limitations, indeed for over a year after jail sentences were imposed 
in the electrical cases in Philadelphia. The following passage from the 
Supreme Court's opinion in Hyde seems sound as a matter of justice as well 
as a matter of law: 


Having joined in an unlawful scheme, having constituted agents for its 
performance, scheme and agency to be continuous until full fruition be se
cured, until he does some act to disavow or defeat the purpose he is in no 
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situation to claim the delay of the law. As the offense has not been terminated 
or accomplished he is still offending. And we think, consciously offending, 
offending as certainly, as we have said, as at the first moment of his con
federation, and consciously through every moment of its existence. * * * 
As he has started evil forces he must withdraw his support from them or 
incur the guilt of their continuance. Until he does withdraw there is conscious 
offending and the principle of the cases cited by defendants is satisfied (225 
U.S. at 369-370). 


(3) As a matter of antitrust policy I believe we should name the highest 
corporate officials we can legally name in indictments for per se offenses. 
Firstly, such a policy will result in maximum deterrence of antitrust viola
tions for it puts corporate officials under pressure to discontinue as soon as 
possible all violations in which they have participated or which they have 
authorized, rather than allowing them to close their eyes to any violations 
pursuant to which they have not committed specific overt acts within the 
past 5 years. Secondly, a common reaction of large corporations to antitrust 
indictments covering a minor portion of their business is to issue a press 
release saying "the corporation" believes in the antitrust laws though some 
minor official inadvertently may have violated the law. That will certainly 
occur here unless we indict Hermann and Hirsh, for the total commerce 
involved is about 2 percent of Lock Joint's spIes and le~ls than one-quarter 
of 1 percent of Marietta's sales. I think it is important from the standpoint 
of longrun effective antitrust enforcement that the public know that the chief 
executive" officers of companies with over a billion dollar and $100 million 
sales personally participated in the alleged conspiracies. 


The second indictment charges that Lock Joint, Interpace, Martin Marietta, 
Kerr Concrete Pipe Co., and North Jersey Concrete Pipe Co. Inc., engaged 
in a conspiracy to fix prices and allocate jobs in the sale of a different type 
of concrete pipe in the northern New Jersey area in violation of section 1 of 
the Sherman Act. The indictment charges that the conspiracy began about 
August 1960 and continued to at least April 1962. In 1961 alone the proposed 
defendants had sales of this type of concrete pipe in northern New Jersey 
aggregating approximately $7 million. Witnesses from each of the companies 
to be indicted have admitted that they fixed prices and allocated orders on 
behalf of their respective companies. No individuals from these proposed 
corporate defendants are recommended for indictment since the principal 
persons involved, other than Maloney, testified before the grand jury and 
obtained immunity. Maloney is not recommended for indictment since he is 
named in the first indictment and it is doubtful a court would impose a 
greater punishment for two convictions than for one conviction. Although 
this indictment involves a local price-fixing conspiracy substantial quantities 
of the basic ingredients used in the manufacture of concrete pipe come from 
outside the State of New Jersey, thus satisfying jurisdictional requirements. 
You may recall that one of the reasons criminal prosecution was felt desirable 
when the grand jury was empaneled was that our information indicated that 
Lock Joint and Martin Marietta engaged in similar conspiracies in every 
major metropolitan area east of the Rockies; the grand jury investigation 
showed there were such conspiracies and that the indictment is therefore 
desirable as a vehicle for getting penal sanctions imposed on both companies 
commensurate with the fact that they have engaged in numerous similar 
conspiracies throughout the country. 
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The defendants in United States v. The American Oil Company et al., 
criminal No. 153-65 (D. N.J.) have filed a motion to dismiss that indictment 
on the ground that the grand jury was improperly empaneled in that sys
tematic and deliberate discrimination against women was practiced in em
paneling the grand jury. This motion will probably be argued some time in 
October. The instant grand jury was empaneled in the same way and a 
similar motion will likely be filed in the proposed cases if indictments are 
returned. However, I recommend filing indictments in this matter rather 
than informations to assure that the grand jury transcript is available to 
us at trial. If such motions are decided against us we can always file 
informations at that time. 


I recommend the attached indictments be approved as quickly as possible 
to allow their prompt consideration by the grand jury. 


DONALD F. TURNER, 


Assistant Attorney General, 
A ntitrust Division. 


Approved: 
Nicholas de B. Katzenbach 
A ttorney General 
Date: 12/23/65 
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United States District Court 
for the Southern District of Ohio 


Eastern Division 


UNITED STATES OF AMERICA, 
V. Criminal No. 9167 


COLUMBUS BOWLING PROPRIETOR'S 
ASSOCIATION, Defendant. 


} Returned: November 20, 1968 


INDICTMENT 
The Grand Jury charges: 


I 
DEFENDANT 


1. Columbus Bowling Proprietor's Association (hereinafter "the Associa
tion") is hereby indicted and made a defendant herein. The Association is a 
corporation organized and existing under the laws of the State of Ohio, and 
has its principal office in Columbus, Ohio. Said defendant is a trade associa
tion of commercial bowling establishments in Franklin County, Ohio. 


II 
CO-CONSPIRATORS 


2. Various associations, companies and individuals not made defendants 
herein participated as co-conspirators with the defendant in the offense 
charged herein and performed acts and made statements in furtherance 
thereof. These include but are not limited to those commercial bowling estab
lishments, and their proprietors, which, during all or part of the period 
covered by this indictment, have been members of the defendant Association. 


III 
DEFINITION OF TERMS 


3. The term "open bowling" refers to the unscheduled occasional bowling 
done by the individual bowler who is charged on a per game basis. 


4. The term "league bowling" refers to organized competitive bowling 
done by leagues, consisting of several teams, which enter into· contractual 
agreements with a particular bowling establishment to bowl for a certain 
number of consecutive weeks (called a "season") at a particular day and 
hour each week for a fixed fee per three games bowled per individual. 


5. The term "tournament bowling" refers to prearranged contests in which 
participants or teams compete against each other in a series of elimination 
contests for cash, trophies or other prizes. 


IV 
TRADE AND COMMERCE 


6. Bowling is one of America's most popular family recreations and sport
ing activities. Each year, many millions of Americans spend hundreds of 
millions of dollars in the nearly 10,000 commercial bowling establishments 
throughout the United States. In September 1966, the defendant Association 
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included 35 member establishments, controlling 956 bowling lane3 represent
ing approximately 87 percent of the commercial bowling establishments in 
Franklin County (Columbus), Ohio. At the present time, the defendant Asso
ciation has 3:) members with 894 bowling lanes representing approximately 
81 percent of the commercial bowling establishments. Each YGa;: bO',ders 
spend in excess of $3,500,000 in the establishments of the defendant Asso
ciation's members. 


7. Approximately 80 percent of the commercial bowling establi~hme;1ts in 
the United States belong to the Bowling Proprietors' Association of An18c'ica, 
Inc. (BPAA) which is an incorporated national trade association of Dowling 
proprietors and bowling proprietors' associations throughout the United 
States (hereafter referred to collectively as "BP As"). BP As, inchlding the 
defendant Association, and their members are an integral part of the DP AA. 
The BP AA is controlled and operated by its board of directors and ofl1cers 
which are BP A-member proprietors, elected by me]'1~)er pl'oprietors through 
the State and local BP As which i1nance the BP AA through the collection 
and transmittal of dues frol11 its membership. All BP As are bound by the 
constitution and rules of the BP AA. Membership in the DP AA and BP As 
is not divisible; a member must belong to the BP AA, and his respective 
State and local BP As. Membership by commonly-owned establishments is 
treated as a single package; all must become and remain members or none 
of such commonly-owned establishments can become and remain members. 
Disciplinary actions taken against members by State and local BP As are 
reviewable by the BP AA. 


8. BP AA provides members with information, direction and advice on all 
aspects of the bowling business by means of bulletins, publications, and other 
communications to its affiliated BP As, and by BP AA field representatives 
who visit the local BP As from time to time. BP AA conducts national pro
motions for the benefit of BPA establishments such as joint promotions with 
nationally distributed name brand products which contain certificates en
titling the consumer, patronizing a BPA establishment, including those of 
the Association, to a free game of open bowling for every two games pur
chased at the established price. 


9. Tournament bowling is sponsored and! or conducted by individual bowl
ing establishments, proprietors, bowler associations, bowling equipment man
ufacturers, and commercial or social organizations. Participants pay entry 
fees, a stipulated part of which is the fee charged per game bowled by the 
participant. Among other things, tournaments are intended to stimulate the 
interest in bowling regionally and throughout the country. Tournaments are 
conducted on a national, regional, and local basis by the BP AA and State 
and local BP As. RP AA approval of local tournaments of member BP As makes 
participating bowlers eligible for BP AA prizes and awards. The national 
tournaments attract hundreds of thousands of participants, amateur and 
professional, from broad sections of the country. The national tournaments 
include qualifying rounds in various regions of the country leading to the 
determination of the participants in the finals. The conduct and promotion 
of such tournaments is an interstate business involving a continuous and 
substantial flow of goods, entry fees, prize money, promotional, and adminis
trative material, participants, and commercial mass media communications 
across State lines. 


10. The BP AA conceives, directs and coordinates national bowling tourna-
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ments for the benefit of its BP A members. The BP AA national tournaments 
are among the most lucrative and desirable for bowlers. BP AA regulations 
limited participation in the national tournaments to only those bowlers pa
tronizing bowling establishments which are BP A members in good standing. 
It is important to local bowling establishments in attracting league bowlers 
to be able to offer to its patrons eligibility in such tournaments. Local and 
State BPAs, including the defendant Association, conduct the essential 
elimination and qualification rounds of bowlers from BPA leagues to deter
mine which contestants qualify for the State, regional, and national tourna
ment finals. During the period of time covered by this indictment, various 
qualifying and final rounds which were an integral part of the aforesaid 
national tournaments, were conducted in the establishments of the Associa
tion members. 


11. The cost of constructing and equipping a modern commercial bowling 
establishment ranges from $250,000 to over $1 million. Such an establishment 
represents a substantial investment in automatic pinsetting machinery, lanes, 
balls, pins, shoes, other accessory bowling equipment. The articles involved 
in the initial investment and continuing maintenance of a modern bowling 
establishment are shipped in interstate commerce to Ohio. 


12. Most sales of basic bowling equipment involved in the initial construc
tion of a bowling establishment are made on long-range credit terms arranged 
directly by and with interstate equipment manufacturers. The amount and 
continuance of installment payments in interstate commerce to such manu
facturers is directly dependent on the number of games bowled and the suc
cess of the commercial bowling establishment. As to those items of bowling 
equipment which are leased in interstate commerce, substantial and continu
ing rental payments are made to the lessors. The amounts of rental payments 
are directly related to the number of games bowled, and the price charged 
per game. Interstate commerce is directly affected by the volume of business 
done and the price charged in the defendant Association member establish. 
ments. 


13. The defendant Association members make regular and substantial pur· 
chases from manufacturers located outside the State of Ohio of various items 
of bowling equipment and accessories necessary to the continuing operation 
of the commercial bowling establishment, such as bowling pins. These are 
purchased to replenish those worn out by their continuing use by bowlers 
and the volume of such purchases is determined by the amount of business 
done at the commercial bowling establishment. 


v 
OFFENSE CHARGED 


14. Beginning sometime prior to 1960 and continuing at least through 
August 3, 1967, the exact dates being to the grand jury unknown, the de
fendant and co-conspirators have engaged in an unlawful combination and 
conspiracy in restraint of the aforesaid interstate trade and CC1"'~l1C:'2C in 
bowling in violation of section 1 of the Act of Congress of July 2, 1890, as 
amended (15 U.S.C. 1), commonly known as the Sherman Act. 


15. The aforesaid combination and conspiracy has consisted of a continu
ing agreement, understanding, and concert of action among defendant and 
co-conspirators, the substantial terms of which have been and are: 
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(a) To establish, fix, maintain, and stabilize the prices of open, league, 
and tournament bowling; 


(b) To eliminate competition among defendant Association members by 
prohibiting and preventing price inducements, the giving of prizes, awards, 
or trophies or other forms of promotion not approved by the defendant 
Association. 


16. For the purpose of effectuating and carrying out the aforesaid com
bination and conspiracy, the defendant and co-conspirators by agreement, 
understanding, and concert of action did the things which, as hereinbefore 
alleged, they combined and conspired to do. 


VI 


EFFECTS 


17. The aforesaid combination and conspiracy has had among others the 
following effects: 


(a) Prices charged for open, league, and tournament bowling have been 
fixed, stabilized, and maintained at arbitrary and artificial levels; 


(b) Bowlers have been deprived of the benefit of free and open competition 
in bowling; and 


(c) Defendant and co-conspirators have suppressed and eliminated com
petition among themselves. 


VII 


JURISDICTION AND VENUE 


18. The combination and conspiracy alleged in this indictment has been 
carried out in part within the Southern District of Ohio, Eastern Division, 
within 5 years preceding the return of this indictment. 


Dated: 
A true bill. 


Foreman, LESTER P. KAUFMANN, 


EDWIN M. ZIMMERMAN, MARY COLEEN T. SEWELL, 


A ssistant A ttorney General, ROBERT A. McNEW, 


BADDIA J. RASHID, A ttorneys, Department of Justice, 
CARL L. STEIN HOUSE, Antitrust Division, 


A ttorneys, Dept. of Justice, 727 New Federal Building, 
U.S. Attorney. Cleveland, Ohio 44199 


Telephone: 216-522-4070. 
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United States District Court 
Eastern District of Michigan 


Southern Division 


UNITED STATES OF AMERICA, Plaintiff, 
v. 


SCOTT PAPER CO. and CHEMOTRONICS, INC., } CIVIL ACTION, 
No. 32049 
Equitable Relief Sought 


Defendants. 
(Filed November 29, 1968) 


COMPLAINT 
The United States of America, by its attorneys, acting under the direction 


of the Attorney General of the United States, brings this action against the 
defendants named herein and alleges as follows: 


I 
JURISDICTION AND VENUE 


1. This complaint is filed and this action is instituted against the defend
ants under Section 15 of the Act of Congress of October 15, 1914, 15 U.S.C. 
25, as amended, commonly known as the Clayton Act, in order to prevent and 
restrain the violation by the defendants, as hereinafter alleged, of Section 7 
of said Act, 15 U.S.C. 18, and under Section 4 of the Act of Congress of 
July 2, 1890, 15 U.S.C. 4, as amended, commonly known as the Sherman Act, 
in order to prevent and restrain continuing violations by the defendants, 
as hereinafter alleged, of Section 1 of said Act, 15 U .S.C. 1. 


2. Both defendants transact business and are found within the Eastern 
District of Michigan, Southern Division. 


II 
THE DEFENDANTS 


3. Scott Paper Co. (hereinafter referred to as "Scott"), is made a defend
ant herein. Scott, a corporation organized and existing under the laws of 
the State of Pennsylvania, maintains its principal office in Philadelphia, Pa. 
Scott is a major manufacturer of consumer paper products (such as toilet 
tissues, paper towels and wipers, paper and plastic cups, food wraps, sani
tary napkins, and table products), and industrial products such as converting 
paper, printing paper, fine and specialty papers, cardboard specialties, stereo
type dry mats, and plastic foam. In 1967, Scott's sales totaled approximately 
$623 million. 


4. Chemotronics, Inc., (hereinafter referred to as "Chemotronics"), is 
made a defendant herein. Chemotronics, a corporation organized and existing 
under the laws of the State of Michigan, is engaged in scientific research 
and development of new products and processes and in marketing or other
wise capitalizing upon the said products or processes developed. Chemotronics 
maintains its office and facility at Ann Arbor, Mich. 


III 
DEFINITION OF TERMS 


5. Polyurethane foam, as used herein, shall mean a plastic material similar 
to latex foam rubber, made from, among other things, either polyester or 
polyether resin. In its natural or unreticulated state, each cell of polyurethane 
foam has skeletal walls bridged by m.embranes sometimes referred to as 
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windows. Unreticulated polyurethane foam may be of a rigid type, such as 
insulation material, or a flexible type, such as powder puff material. 


(i. Reticulated polyurethane foam, as used herein, shall mean polyurethane 
foam in which the windows have been substantially or entirely eliminated. 
Said product is porous and useful for many applications such as the follow
ing: air filters for automobiles, lawn mowers, and other internal combustion 
engines; filters for furnaces, ail' conditioners and humidifiers; "peel goods" 
such as clothing and drapery interliners and rug underliners; powder puffs; 
shoe polish applicators; liners for gasoline tanks for racing cars and air
planes; and, in a compressed foam, as an acoustical absorber. 


IV 
TRADE AND COMMERCE 


7. Polyurethane foam products have been produced and sold for many 
years; as the ingredients used to produce the foam have become cheaper, 
the manufacture and sale of polyurethane foam has increased in recent years. 
About 1956, Scott developed a process of reticulating (eliminating the win
dows of) polyurethane foam by running the product through a caustic soda 
solution. Through its inventor, Volz, Scott applied for a patent in June of 
1956 which ultimately issued March 2, 1965, as U.S. Patent No. 3,171,820 
(hereafter referred to as the "Scott patent"). This patent covers both this 
process for reticulating polyurethane foam and the resulting product. As the 
trade discovered the advantages of reticulated polyurethane foam, Scott's 
sales of the product increased substantially each year. 


8. Certain other concerns also attempted reticulation but abandoned it. 
In 1963 Chemotronics developed a new method of reticulation, employing a 
combustion or explosion process. Through its inventor, Geen, Chemotronics 
applied for patents which issued on March 23, 1965, as U.S. Patents No. 
3,175,025 and 3,175,030 (hereafter referred to as the "Chemotronics patents") 
which apply to reticulated cellular materials and to the bonding of pieces of 
thermoplastic material by the combustion process. Beginning in 1964 Chemo
tronics reticulated polyurethane foam of other manufacturers on a fee basis. 
After such reticulation, the product was sold in competition with Scott's 
product. The product made by the combustion process is superior to the 
product made by the caustic soda process for some uses. 


9. From its plant near Philadelphia, Pa., Scott regularly did and does 
manufacture and ship reticulated polyurethane foam to customers located 
in other States of the United States and in foreign countries. Said foam 
moves in interstate and foreign trade and commerce in a regular, continuous, 
and uninterrupted flow. 


10. From 1964 until about November 1965, Chemotronics at its plant in 
Ann Arbor, Mich., regularly received unreticulated polyurethane foam from 
customers in other States of the United States, reticulated said product and 
shipped the reticulated polyurethane foam to customers in other States of 
the United States. During this period of time, said foam moved in interstate 
trade and commerce in a regular, continuous, and uninterrupted flow. 


11. Prior to November 1965, Scott advised Chemotronics that it regarded 
Chemotronics' reticulated product as an infringement of the Scott product 
patent claims. Chemotronics denied the contention and raised substantial 
questions as to the validity of Scott's product claim and as to whether Chemo
tronics' product infringed them. 
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12. Prior to November 1965, Chemotronics negotiated with several com
panies, other than Scott, with the object of selling rights to its patents and 
know-how or setting up reticulation plants for other foam manufacturers. 
It received at least one offer from another producer which it valued at 
$3 million. 


13. In 1965, the only two concerns of significance reticulating polyurethane 
foam in this country were Scott and Chemotronics. The approximate total 
1965 sales of reticulated polyurethane foam in the United States were as 
follows: 


Percent 
Company selling Dollar amount of total 


Scott .............................. $3,276,000 93.2 


Bernel Foam Products Co., Inc. 
(reticulation by Chemotronics) ..... 120,000 3.4 


American Rubber and Plastics Corp. 
( reticulation by Chemotronics) .... . 100,000 2.8 


Spar Co., Inc. . .................... . 20,000 0.6 


Total ........................ $3,516,000 100.0 


In 1965, Scott Wll-S the dominant producer of reticulated polyurethane 
foam. Since November of 1965, Scott has been and still is the only significant 
producer of said product in the United States. 


v 
VIOLATIONS ALLEGED 


14. In or about November 1965, Scott and Chemotronics, in violation of 
section 1 of the Sherman Act, entered into, and have maintained in effect 
up to the date of the filing of this complaint, a contract in unreasonable 
restraint of the aforesaid trade and commerce in reticulated polyurethane 
foam, the substantial terms of which are: 


(a) Chemotronics granted to Scott an exclusive license with the right to 
issue sublicenses under the Chemotronics patents and under Chemotronics' 
U.S. patent applications relating to the manufacture, treatment, and fabrica
tion of reticulated cellular materials; 


(b) Chemotronics agreed not to engage in the reticulation of polyurethane 
foam for any concern other than Scott; and 


(c) Chemotronics agreed to conduct further research for Scott relating to 
the manufacture, treatment, and fabrication of reticulated cellular material 
and products manufactured therefrom, and not to conduct similar research 
for any other person. 


15. In or about November 1965, Scott acquired from Chemotronics, in vio
lation of Section 7 of the Clayton Act, an exclusive license under the Chemo
tronics patents and under Chemotronics' U.S. patent applications relating 
to manufacture, treatment, and fabrication of reticulated cellular materials. 
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This acquisition may lessen competition sUbstantially and tend to create a 
monopoly in the aforesaid trade and commerce in reticulated polyurethane 
foam. 


VI 
EFFECTS 


16. The aforesaid violations have had, among others, the following effects: 


(a) Actual and potential competition between Scott and other sellers of 
reticulated polyurethane foam has been eliminated; 


(b) Scott has acquired eycll1sive cc::t-:oo; 0T:' t;,3 U.S. pabnts covering the 
commercially practical methods of manufacturing reticulated polyurethane 
foam; 


(c) Scott has acquired exclusive access to valuable existing technology and 
to potentially valuable future technology relating to reticulated polyurethane 
foam; 


(d) Potential reticulators of polyurethane foam have been foreclosed from 
using the Chemotronics patEnted process C' from obtaining valuable tech
nology from Chemotronics; 


(e) Scott has significantly diminished the likelihood that others would 
challenge the validity of the Scott patent; and 


(I) Purchasers of reticulated polyurethane foam have been denied the 
benefits of free and open competition. 


RELIEF SOUGHT 


Wherefore, the plaintiff requests the following relief: 
1. That the contract described in paragraph 14 of this complaint, and all 


practices and understandings related thereto, be adjudged and declared to 
be unlawful and in violation of Section 1 of the Sherman Act. 


2. That the acquisition described in paragraph 15 of this complaint be 
adjudged and declared to be unlawful and in violation of Section 7 of the 
Clayton Act. 


3. That each of the defendants, and all persons, firms, and corporations, 
acting in their behalf or under their direction or control be permanently 
enjoined and restrained from engaging in, carrying out, or renewing any 
contract, arrangement, practice, or understanding, or claiming any rights 
thereunder, having the purpose or effect of continuing, reviving, or reserving 
the aforesaid violations of the Sherman Act or Clayton Act, or any contract, 
arrangement, practice, or understanding having like or similar purpose or 
effect. 


4. That the court require the defendants Scott and Chemotronics to grant 
to each bona fide applicant therefor a reasonable royalty, nondiscriminatory 
license under all existing patents relating to the manufacture, treatr.1':nt, and 
fabrication of reticulated foam, as well as complete production know-how 
relating thereto; and to grant on the same basis, licenses under any U.S. 
patent issuing within the next 5 years based upon the U.S. patent applica
tions specified in the contract and described in paragraph 14 of this complaint. 


5. That the plaintiff have such other relief as may be deemed proper. 
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6. That the plaintiff recover cost of this suit. 


RAMSEY CLARK, RAYMOND P. HERNACKI 


Attorney General, RICHARD L. REINISH 


EDWIN M. ZIMMERMAN, RICHARD J. RAPPAPORT 


Assistant Attorney General, Attorneys, Department of Justice 
BADDIA J. RASHID, Room 2634, U.S. Courthouse 
JOHN E. SARBAUGH, Chicago, Ill. 60604 


Attorneys, Telephone: 353-6022. 
Department of Justice 


Department of Justice 


(For immediate release, Wednesday, Apr. 26, 1967) 
A Federal grand jury today indicted three service station associations and 


four of their executives on a charge of illegally fixing the retail price of 
gasoline in two northern California counties. 


Attorney General Ramsey Clark said the indictment, returned in U.S. 
District Court in San Francisco, asserted a violation of section 1 of the 
Sherman Antitrust Act. 


The defendants are: The California Shell Dealers Association, Inc., and 
its president, John A. Mullins of San Leandro, Calif.; the Southern Alameda 
County Retail Petroleum Dealers Association, and its president and vice 
president, Joseph Chandler and John Macchitelli, both of Fremont, Calif.; 
and the Santa Olara County Shell Dealers Association, and its president, 
Earl C. Schweizer of Santa Clara, Calif. 


The indictment said that, beginning in the fall of 1966, the defendants 
illegally raised and fixed the retail prices of gasoline in Alameda and Santa 
Clara Counties. 


The defendants also have eliminated the giving of trading stamps and 
eliminated the posting of large price signs at stations, the indictment said. 
In addition, it was asserted that the defendants have harassed stations 
which continued to give stamps or post price signs. 


These violations, the indictment said, have eliminated retail gasoline 
discounts and suppressed competition in the service station field. 


The charge carries these maximum penalties: For an individual, 1 year 
in prison and a $50,000 fine; for an association, a $50,000 fine • 
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TITLE 9: 	INTERNAL SECURITY 
DIVISION 


The functions of the Department assigned to the Internal Se
curity Division, as described in Title I, are performed by ftve 
sections: Administrative, Appeals and Research, Civil, Criminal, 
and Registration. 


Criminal Section 
Procedure 


A substantial portion of the work of the Internal Security 
Division is the prosecution in the Federal courts of criminal mat
ters involving the internal security of the United States. In this 
connection attention is directed to the instructions contained in 
Title II of this Manual which describe the functions of the Criminal 
Division. The instructions therein contained which do not conflict 
with the directives in the following paragraphs should be followed; 
but experience in security matters has demonstrated that unique 
or novel problems requiring special handling often arise in the 
course of investigations and prosecutions in this field. Special 
instructions are set forth in this section of the Manual, which 
relate solely to the investigation, preparation, and presentation in 
the district courts of internal security cases. Close coordination and 
the complete exchange of views and information between the U.S. 
attorneys and this Division are of paramount importance because 
of the wide public interest in such matters and the special prob
lems which frequently arise, including the necessity of coordinat
ing action with other interested Departments of the Government, 
especially the Departments of State and Defense. 


lnvestigatwn 


Investigations of subversive activities in violation of Federal 
laws in the United States and its territories and possessions are 
principally conducted by the Federal Bureau of Investigation. The 
results of such investigations are furnished to the Internal Secur
ity Division for review and analysis. On the request of this Divi
sion, reports are furnished to the appropriate U.S. Attorney for his 
review and comments when a particular case is considered for 
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prosecution. In no event is a U.S. Attorney authorized to terminate 
an investigation relating to a security matter. 


In any instance where evidence of subversive activities is 
brought initially to the U.S. Attorney, he should furnish promptly 
such information to the local office of the Federal Bureau of Inves
tigation, and, where circumstances warrant, forward the infor
mation to the Internal Security Division. While investigation of 
the facts of the case is part of preparation for presentation and 
trial, the U.S. Attorney should recognize the clear division of 
jurisdiction and responsibility in this respect and refrain from the 
actual conduct of investigations, which is the primary responsi
bility of the Federal Bureau of Investigation. It is of particular 
importance in the internal security cases that the U.S. Attorney 
should coordinate all phases of his preparation with the Bureau. 


Referral Procedures 


As a general rule, all cases involving subversive activities origi
nate in the Internal Security Division and are referred to the field 
for appropriate handling. In some circumstances, for example, 
cases involving contempt of court or obstruction of justice, the 
matter may be brought initially to the attention of the U.S. Attor
ney without prior referral from this Division. And for referral of 
contempt of Congress cases see page 10 of Title 9. 


Authorizing Prosecution 


Prosecution of any case involving subversive activities shall not 
be instituted without the express authorization of the Assistant 
Attorney General in charge of the Internal Security Division or 
higher authority. It is essential that this directive be strictly 
followed. 


It is recognized that a situation may develop where time is of 
the essence. If it appears that a prospective defendant is about to 
flee the jurisdiction or that even a short delay would result in 
injury to the United States, the U.S. Attorney is authorized in his 
discretion to take whatever action he deems appropriate to pre
serve the best interests of the Government. In any such instance 
the U.S. Attorney must immediatey notify the Internal Security 
Division as to the action taken and the attendant circumstances. 


Fugitives 


Where a public indictment has been returned against a defend. 
ant in an internal security case or where a defendant in such a 
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case has become a fugitive from justice, the occasion may arise 
when such defendant may contact the U.S. Attorney for the pur~ 
pose of surrendering himself in answer to the indictment or to 
serve his sentence, as the case may be. In any such instance, the 
U.S. Attorney or his assistant should suggest to such defendant 
or his spokesman that the surrender be made directly to the FBI 
or to the U.S. Marshal. If the defendant or fugitive insists upon 
surrendering to the U.S. Attorney or to his assistant, the sur
render should, of course, be accepted. 


In any event, whenever the U.S. Attorney or his assistant re
ceives any indication that a fugitive or unarrested defendant in 
an internal security case may be about to surrender, the U;S. 
Attorney or his assistant should immediately notify by telephone 
the local office of the FBI, the Internal Security Division, and the 
official to whom a warrant for the arrest of the defendant may 
have been issued. In the event the surrender of the defendant or 
fugitive is made directly to the U.S. Attorney or an assistant, the 
prisoner should be turned over to the custody of the U.S. Marshal 
forthwith and notification of that action should immediately be 
communicated to the Internal Security Division and the FBI. 


The essential thing is the immediate notification that is required 
to be given to the Internal Security Division and to the FBI. This 
procedure is, of course, designed to permit the FBI to interrogate 
the prisoner at the earliest time possible and, therefore, more 
effectively carry out its investigative functions. It will also permit 
the Internal Security Division to advise the U.S. Attorney of any 
special circumstances connected with the case and to issue any 
appropriate advice (such as the amount of bail to be requested or 
the fixing of a trial date) prior to the defendant's appearance in 
court for arraignment. 


Statute of Limitations 


For a general discussion of the statute of limitations, see this 
heading under Title 2: Criminal Division. 


An amendment to Title 18, U.S.C., Section 794, passed by the 
8ad Congress and signed into law on September 3, 1954, increases 
the penalty for peacetime espionage under subsection (a) thereof 
from imprisonment for not more than 20 years to punishment by 
death or by imprisonment for any term of years or for life. Since 
a peacetime violation of subsection (a) has been made a capital 
offense. prosecution for such offenses not barred by the statute 
of limitations as of the effective date of the amendment may be 


June 1, 1970 


U. S
. A


tto
rne


ys
' M


an
ua


l 1
97


0







4 


TITLE 9: INTERNAL SECURITY DIVISION 


brought at any time. Section 19 of the Internal Security Act of 
1950, effective September 23, 1950, increased the statute of limi
tations for violations of Sections 792 and 793 to 10 years of 
offenses not then barred by the statute of limitations. 


Section 228 of the Atomic Energy Act of 1954, Public Law 703, 
Ch. 18, S3d Congress, 2d session, effective on August 30, 1954 
(amending the Atomic Energy Act of 1948), increases the statute 
of limitations for noncapital offenses prescribed or defined in Sec
tions 224 to 226, inclusive, from 3 to 10 years, so as to conform 
with the statute of limitations applicable to the espionage statutes. 


Method of Commencing Action 


A determination as to whether an action should be initiated by 
means of a complaint and warrant of arrest or an indictment of 
or information is to be made in conjunction with the Internal 
Security Division. The rules of procedure relating to complaints, 
arrests, preliminary hearings, and grand jury proceedings as set 
forth in Title 2 of this Manual are to be followed whenever appli
cable. A copy of the proposed indictment or information in any 
internal security case should be referred by the U.S. Attorney to 
the Internal Security Division for its comments prior to the return 
or filing thereof. 


Publicity 


No information should be given to the press or to anyone else 
concerning cases relating to internal security until after either a 
complaint has been filed with the U.S. Commissioner, or an indict
ment has been found by the grand jury and made public. More
over, even under such circumstances, only that information which 
is a matter of public record and within departmental press guide
lines may be made public (see 28 C.F.R. Sec. 50.2). 


Witnesses 


Witnesses subpoenaed in any case involving security matters 
shall not be released without the prior approval of the Department 
of Justice until the proceeding in which the witnesses have been 
subpoenaed has been concluded. In any procedure relating to se
curity matters, U.S. Attorneys and their assistants are cautioned 
that they are not to interview or subpoena confidential informants 
of the FBI without prior consultation and consent of the Depal·t
ment of Justice. 
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Rule 20 Transfers 


Rule 20, Federal Rules of Criminal Proeedure, provides that 
a defendant may state in writing that he wishes to plead guilty 
or nolo contendere, to waive trial in the distriet in whieh the 
indictment or information is pending, and to eonsent to disposition 
of the case in the district in which he was arrested. No Rule 20 
transfer in a ease involving internal seeurity shall be approved or 
consented to by a U.S. Attorney without the prior authorization 
of the Internal Security Division. 


Pleas 


Rule 11, Federal Rules of Criminal Procedure, relates to the 
entering of pleas by the defendant. A defendant may plead guilty, 
not guUty, or with the consent of the court, nolo contendere. In 
cases relating to internal security. the plea of nolo contendere, 
or of guilty to a lesser offense, shall be opposed by the U.S. Attor
ney in all instances except where the Internal Security Division 
has expressly authorized the aceeptance of such a plea. No count 
of a mUltiple-count indictment shall be dismissed without the 
express approval of this Division because the defendant has 
pleaded guilty to one or more of the remaining counts of the 
indictment. 


Dismissals 


Except in cases where the defendant is dead and conclusive 
proof of that fact is presented to the court, no case of a security 
nature shall be dismissed by the U.S. Attorney, nor shall he con
sent to such dismissal, without the express prior authorization 
of the Internal Security Division. 


Motions 


(a) General.-In most cases which involve subversive activi. 
ties, the Government is faeed with an unusual number of pretrial 
and trial motions. The following are the motions most frequently 
made: Motion to dismiss on grounds of constitutionality and be
cause of defeets in the indictment; motion to dismiss or to secure 
an indefinite eontinuance on the grounds of "prejudicial elimate" 
in the community; motion to dismiss on the grounds of irregulari
ties before the grand jury; motion to dismiss on the grounds that 
the grand jury and petit jury were improperly impaneled (this 
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motion usually attacks the entire method of selection of jurors 
within the particular district); motion for bill of particulars; 
motion for pretrial production and inspection pursuant to Rules 16 
and 17(c), Federal Rules of Criminal Procedure; motion for 
severance on the grounds of prejudice if more than one defendant 
is involved; motion for change of venue on the ground of preju
dice; motion to proceed in forma paupe,ris; and motion for pro
duction of confidential Government documents. 


During the course of answering the many motions filed in past 
security cases, this Division has prepared extensive legal memo
randa in connection therewith. Any such memoranda concerning 
the aforementioned motions or any other legal problems arising 
in internal security cases will be forwarded immediately to the 
U.S. 	Attorney upon request. 


Because of the importance of presenting uniform arguments to 
the courts in the various districts of the country, it is essential 
that this Division be consulted on any legal problems involving 
unusual situations in internal security cases. It is also requested 
that copies of all pleadings filed in any case involving internal 
security be forwarded immediately to this Division. 


(b) Production of Documents.-In many cases concerning se
curity matters, the defense has moved either prior to trial, during 
the trial, or at both times, for the production of various documents 
in the possession of the Government. In most instances, the docu
ments scught are reports made to the Federal Bureau of Investi
gation by confidential informants. The production of such reports 
is governed exclusively by Section 3500 of Title 18. U.S.C. (see 
Campbell v. United States, 365 U.S. 85, 373 U.S. 487: Palermo v. 
United States, 360 U.S. 343; Rosenberg v. United States, 360 U.S. 
367). 


Motions for production pursuant to Section 3500 of material or 
information contained in the files of the Department should be 
vigorously opposed when it appears to the U.S. Attorney that the 
defense is not entitled to such production. In such instances where 
the motion is granted and production is ordered by the court, the 
U.S. Attorney will immediately advise this Division of the order 
and the pertinent facts relating thereto. The U.S. Attorney will 
inform the court that he is not authorized to produce or disclose 
the material or information sought until he has received proper 
authorized from this Division. In the event the court refuses to 
grant the time necessary for the receipt of instructions and/or 
authorization or, time having been granted, production is not 
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authorized by this Division, the U.S. Attorney will respectfully 
decline to produce the material or information sought, even 
though it results in the striking of a Government witness' direct 
testimony or the dismissal of the prosecution. 


Where a motion is made for production of material or docu" 
ments contained within the files of the Department of Justice 
pursuant to Section 3500 and it is clear to the U.S. Attorney that 
the defense is entitled to production, unless prior authorization to 
produce has already been granted to the U.S. Attorney by this 
Division, the same procedures as outlined above shall be followed. 
(See Memo No. 243 from the Attorney General to all U.S. Attor" 


neys dated Jan. 31, 1958.) 
In the case of all other motions demanding the production by the 


Government of any documents which are classified, or in any 
instance where a subpoena is served on any employee of the De" 
partment of Justice calling for the production or disclosure of 
materials in the files of this Department, the U.S. Attorney should 
immediately inform the court or other issuing authority that such 
materials may not be produced without the express authority of 
the Attorney General. The U.S. Attorney should request time from 
the court and should immediately advise this Division of all the 
facts concerning the demand for the production of such docu" 
ments. 


Legal memoranda for use in opposing these motions are avail
able in the Division and will be furnished promptly on request. 
See also Criminal Division memorandum of March 15, 1954, 
entitled "Production of Documents" which was forwarded to the 
U.S. Attorneys with the United States Attorneys Bulletin of April 
2, 1954. 


If the court declines to defer a ruling until instructions from 
the Attorney General have been received, or if the court rules 
adversely on an asserted claim of privilege, the person upon whom 
such demand is made will respectfully decline to produce the 
material or information sought, United States ex reX TQuhy v. 
Ragen, 340 U.S. 462. Such refusal should be based on Depart
mental Order No. 381-67, published in the Federal Register on 
July 4,1967. 


Immunity 


Public Law 600, 83d Congress, 2d Sess., 68 Stat. 745, 18 
U.S.C. 3486, provides for the grant of immunity to a witness in 
certain congressional investigations and criminal proceedings in 
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order to compel his testimony despite a claim of privilege against 
self~incrimination under the Fifth Amendment. 


Of particular interest to U.S. Attorneys is subsection (c) of the 
statute which pertains to proceedings before grand juries and 
courts involving interference with or endangering the national 
security or defense by certain enumerated crimes of a subversive 
nature, and which sets out the procedure to be followed by the 
U.S. Attorney in applying for a grant of immunity. Prior approval 
of the Attorney General is necessary before making application 
to a court for an order for a witness to testify and produce 
evidence. 


The Omnibus Crime Control and Safe Streets Act of 1968 
(P.L. 90-351, 90th Cong., 2d Sess.), contains an immunity sec~ 
tion which also covers proceedings before grand juries and courts 
involving violations of the treason, sabotage, espionage, and 
atomic energy laws. It also contains provisions for granting im~ 
munity for violations of a number of statutes administered by the 
Criminal Division. This immunity statute has been added to Title 
18, United States Code as Section 2514. Prior approval of the 
Attorney General is also necessary under this statute before 
making application to a court for an order for a witness to testify 
and produce evidence. 


In Ullman v. United States, 350 U.S. 422, the Supreme Court 
upheld the constitutionality of Section 3486, reaffirming its earlier 
decision in Brown v. Walker, 161 U.S. 591. 


The court further held that the district judge, to whom the 
Government must apply for an order instructing the witness to 
testify, has the duty only to ascertain whether the statutory 
requirements are complied with by the grand jury, the U.S. Attor
ney, and the Attorney General. The Statute affords no discretion 
to the district judge to deny the order on the ground that the 
public interest does not warrant it. In addition, the court con
cluded that the immunity provisions, when utilized, protect wit" 
nesses from State, as well as Federal prosecution. 


The Ullman decision was held controlling in the subsequent 
case of United States v. Fitzgerald, 235 F. 2d 453, cert. denied 352 
U.S. 842, wherein the Court of Appeals for the Second Circuit 
declared that· a witness cannot be relieved of the compulsion to 
testify by refusing the immunity conferred under the statute. 


In the case of Philip Bart, 304 F. 2d 631, the Court of Appeals 
for the District of Columbia Circuit held that the Government's 
application must allege and present a sufficient showing that one 
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of the listed offenses is under investigation and that the violation 
threatens the national security or defense either presently or 
potentially. The court stated that normally the application and 
supporting documents should be served in accordance with Rules 
5 (a), (b). and 6(d), F.R.C.P., but for good cause shown, the court 
may shorten the period of notice, or vary its form. 


Violations of Specific Criminal Statutes 


Atomic Energy Act of 1951; 


The Atomic Energy Act of 1946 (42 U.S.C. 1801-19, 1952 ed.) 
was amended by the Atomic Energy Act of 1954 (P.L. 83-703), 
effective August 30, 1954 (42 U.S.C. 2011-2296, 1958 ed.). Sec
tion 2271 (c) specifically provides that no action shall be brought 
against any individual for any violation of the Act without author
ization from the Department of Justice nor until the Atomic 
Energy Commission has been advised thereof. Any action brought 
under Sections 2272-2275 or 2276 must be directly authorized by 
the Attorney General. 


Sections 2274(a), 2275, and 2276 of Title 42 make the offenses 
outlined therein, namely, unauthorized communication of, receipt 
of, or tampering with, restricted data, punishable by death or 
imprisonment for life, but such penalty may be imposed only upon 
recommendation of the jury. (C/. Jackson v. U.S. 390 U.S. 570 
(1968).) In the Atomic Energy Act of 1946 such penalty could 
be imposed upon recommendation of the jury only where the 
offense was committed with intent to injure the United States. 


The penalties contained in Section 2277 for disclosure of re
stricted data to unauthorized persons are without regard to the 
offender's intent or scienter at the time of disclosure, thus making 
punishable disclosures resulting from carelessness or loose talk 
not previously punishable under the 1946 Act. 


Section 2278 of Title 42 increases the statute of limitations for 
noncapital offense prescribed or defined in Sections 2274 to 2276, 
inclusive, from 3 to 10 years, so as to conform with the statute 
of limitations applicable to the espionage statutes. The Atomic 
Energy Act does not repeal or Hmit the provisions of the Es
pionage Act. Rosenberg v. United States, 346 U.S. 273. 


Section 2280 of Title 42 authorizes the Attorney General to in
stitute injunction proceedings against persons who are engaged 
in or about to engage in any acts which constitute or will con
stitute a violation of any provision of the act or any regulation 
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or order issued thereunder. See Bigelow V. United States, 267 F. 
2d 398. 


Contempt of Congress 


The Internal Security Division has jurisdiction over prosecu
tions under Section 192 of Title 2, United States Code, where wit
nesses having Communist Party or other subversive connections 
are involved. Section 194 of Title 2 is the companion statute to 
Section 192 and sets forth the referral procedure. 


Under the provisions of 2 U.S.C. 194, contempt of Congress 
cases are referred directly by the Congress by means of certifi
cation of the President of the Senate or Speaker of the House of 
Representatives to the appropriate U.S. Attorney "whose duty it 
shall be to bring the matter before the grand jury for its action." 
The U.S. Attorney should immediately notify this Division (or the 
Criminal Division, if no internal security aspect is involved) of 
the receipt of such a case upon direct referral by the Congress. 
This Division (or the Criminal Division, as the case may be) should 
also be advised of the circumstances surrounding the nature of 
the contempt and of the U.S. Attorney's legal appraisal of the 
alleged offense. The matter should not be presented to the grand 
jury until this Division (or the Criminal Division) has had an 
opportunity to communicate with the reporting U.S. Attorney. 
This procedure will permit a proper coordination in the various 
districts on matters of mutual concern to the Department and 
to the Congress. No prosecution is to be initiated by the U.S. Attor
ney until there has been a certification pursuant to Section 194 and 
there has been prior authorization by this Division. 


Violation of Section 192, commonly known as the contempt of 
Congress statute, may be committed by failing to appear in an
swer to a summons, Dennis v. United States, 171 F. 2d 986, affd., 
339 U.S. 162; failing to produce papers in answer to a summons, 
McPhaul v. United States, 364 U.S. 372; Fields V. United States, 
164 F. 2d 97, cert. denied; 332 U.S. 851; refusing to be sworn 
as a witness, Eisler v. United States, 170 F. 2d 273; cert. dis
missed, 338 U.S. 883; leaving the hearing without being excused 
after appearing in answer to a summons, Townsend v. United 
States, 95 F. 2d 352, cert. denied, 303 U.S. 664; or, having ap
peared, by refusing to answer a question pertinent to the inquiry, 
In re Chapman, 166 U.S. 661. 


The elements of the offense which must be charged and proved 
by the Government in Section 192 cases are that the witness (1) 
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was summoned to give testimony or to produce papers; (2) upon 
a matter which the committee was authorized to inquire about, 
and (3) failed to do so (or that, having appeared, he refused to 
answer a question pertinent to the inquiry, as proscribed by the 
second clause of Section 192), and (4) that the failure was will
ful. See, Quinn v. United States, 349 U.S. 55; Empak v. United 
States, 349 U.S. 190. 


An indictment must state the subject under inquiry at the time 
of the defendant's alleged default or refusal to answer. See, Rus
seU v. United States, 369 U.S. 749. The mere allegation in the 
indictment that the questions are pertinent is sufficient. The man
ner in which the questions are pertinent is a matter of proof and, 
therefore, need not be pleaded in the indictment. Braden v. United 
States, 272 F. 2d 653, affirmed, 365 U.S. 431. Whether the ques
tions are pertinent to the subject under inquiry may be proved 
by evidence aliunde but it should be presented to the court in ab
sence of the jury. Keeney v. United States, 218 F. 2d 843. But cl. 
United States v. Orman, 207 F. 2d 148. The pertinency of the ques
tions to the subject is a matter of law to be decided by the court. 
Sinclair v. United States, 279 U.S. 263; Braden v. United States, 
365 U.S. 431. Where a witness before a committee objects on the 
grounds of pertinency and the subject matter under inquiry has 
not "been made to appear with indisputable clarity," the commit
tee must "state for the record the subject under inquiry at that 
time and the manner in which the propounded questions are perti
nent thereto." Watkins v. United States, 354 U.S. 178. The "aware
ness of pertinency" on the part of the witness is a matter of fact 
for the jury's determination. Turoff V. United States, 291 F. 2d 
864. 


In Barenblatt v. United States, 360 U.S. 109, the Supreme Court 
upheld the validity of the authorization resolution of the House 
Committee on Un-American Activities against the contention that 
it was void on the ground of vagueness. The Barenblatt decision 
also held that an inquiry into Communist infiltration of education 
was a valid subject of congressional inquiry and that it was not 
a violation of the petitioner's rights under the First Amendment 
to ask him about his membership in the party. See also Wilkinson 
v. United States, 365 U.S. 399, and Braden v. United States, supra, 
in which the court upheld an inquiry into Communist infiltration 
of basic southern industries and Communist Party propaganda 
activities in the South. 


A refusal to testify is often based on the privilege against self-
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incrimination afforded by the Fifth Amendment. The courts have 
broadly construed the privilege against self-incrimination. Hoff~ 
man v. United States, 341 U.S. 479; Jackins V. United States, 231 
F. 2d 405. Claims of privilege have been upheld even where the 
questions in themselves are innocuous and there are no facts be~ 
fore the courts other than statements of counsel to demonstrate 
that the questions called for answers which could furnish a link 
or a lead to further incriminating answers. Hoffman v. United 
States, supra; United States v. Coffey, 198 F. 2d 438. 


A witness has no privilege against being incriminated by the 
production of records he holds in a representative capacity. It 
has been so held as to the records of the Communist Party, Rogers 
v. United States, 340 U.S. 367; as to the records of the Civil Rights 
Congress, McPhaul v. United States, 364 U.S. 372; United States 
v. Field, 193 F. 2d 92; and as to the records of the Ku Klux Klan, 
Shelton v. United States, 404 F. 2d 1292, cert. den. 393 U.S. 1024. 
Nor does the witness have any privilege regarding his testimony 
on matters auxiliary to their production. Curcio v. United States, 
354 U.S. 118, 125-126. A witness has no privilege to protect others 
and to refuse to disclose their names. Rogers v. United States, 
supra, at 371. 


The committee or subcommittee must comply with its own rules 
and a failure to do so could vitiate prosecution. Yellin v. United 
States, 374 U.S. 109; Shelton v. United States, 327 F. 2d 601. 


Other important cases construing the statute are: Deutch v. 
United States, 367 U.S. 456; Hutcheson v. United States, 369 U.S. 
599. United States v. Rumely, 345 U.S. 41; United States v. Bryan, 
339 U.S. 323; McGrain v. Dougherty, 273 U.S. 135; Davis v. United 
States, 269 F. 2d 357, cert. denied, 361 U.S. 919; Barsky v. United 
States, 167 F. 2d 241, cert. denied, 334 U.S. 843; United States v. 
Josephson, 165 F. 2d 82, cert. denied, 333 U.S. 838. 


Espionage 


The Federal espionage laws are found in Chapter 37 of Title 18, 
United States Code, Sections 792-798, inclusive. 


Former Section 791 limited the scope of the Chapter to the terri 
torial United States and the admiralty and maritime jurisdiction 
of the United States and the high seas. Public Law 87-369, Section 
1, October 4, 1961, 75 Stat. 795, repealed Section 791, thus making 
the Chapter applicable no matter where the offense was committed. 
Under the former Section, espionage committed against the United 
States in a foreign country was not punishable under the pro
visions of the chapter. See, for example, Scarbeck v. Vnited States, 
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317 F. 2d 546, cert. denied, 374 U.S. 856, where the appellant was 
convicted under 50 U .S.C. 783 (b) for communicating classified 
information to an agent of a foreign country while appellant was 
employed at the U.S. Embassy in Warsaw, Poland. Such an ofi"e:ns(l 
is now indictable under 18 U.S.C. 794. 


An amendment to Section 794, passed by the 83d Congress and 
signed into law on September 3, 1954 (P.L. 777), increases the 
penalty for peacetime espionage under Subsection (a) thereof 
from imprisonment for not more than 20 years to punishment 
by death or by imprisonment for any term of years or for life. 
Since the peacetime violation of Subsection 794 (a) is now a cap
ital offense, prosecution for such offenses not barred by the statute 
of limitations as of the effective date of the amendment may be 
brought at any time. Section 19 of the Internal Security Act of 
1950, effective September 23, 1950, 64 Stat. 1005, increased the 
statute of limitations for violations of Sections 792 and 793 to 10 
years on offenses not already barred by the statute of limitations. 
(See "Historical and Revision Notes" under 18 U.S.C. 792.) 


Whether the material involved in a particular case is informa~ 
tion connected with or relating to the national defense within the 
meaning of Chapter 37 of Title 18 is a question of fact to be deter
mined by the jury under proper instruction from the court. "Na
tional defense" has been construed as "a generic concept of 
broad connotations, referring to the military and naval establish. 
ments and the related activities of national preparedness." How
ever, the connection of the information to the national defense 
must not be a "strained one nor an arbitrary one." It must be 
"reasonable, direct, and natural." Gorin v. United States, 312 U.S. 
19, 32. Moreover, "information relating to the national defense" 
does not include information from sources lawfully accessible to 
the general public, information which the Government has either 
made pubJic or has never deemed appropriate to be withheld. 
United Stutes v. Heine, 151 F. 2d 813, cert. denied, 328 U.S. 833. 


In prosecutions for violations of the provisions of Chapter 37 
of Title 18, it is incumbent upon the Government to introduce into 
evidence the national defense information upon which the prose
cution is predicated. Accordingly, the Government in each instance 
must determine whether the public interest requires that the crin~e 
go unpunished because of the threat to national security which 
would result from the production in open court of the pertinent 
national defense information. 


In the Scarbeck case, supra, the Court of Appeals for the District 
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of Columbia held that foreign service dispatches classified as 
secret or confidential pursuant to executive order and the foreign 
service manual were "classified as affecting the security of the 
United States" within the meaning of 50 U.S.C. 783 (b), and that 
the function of the jury was to determine merely whether the 
documents were in fact classified. In effect, the Government was 
not required to prove that the documents had been properly clas
sified. 


False Statements 


The Internal Security Division has jurisdiction over cases which 
involve false statements concerning membership in Communist 
or other subversive organizations made to agencies and depart
ments of the United States in violation of Title 18, U.S.C., Section 
1001, and similar statutes. 


Some of the most frequent cases arise in connection with the 
filing of applications for Government employment, loyalty certifi
cates for personnel of the Armed Forces, personnel security ques· 
tionnaires submitted to the Department of Defense and the Atomic 
Energy Commission for security clearance. 


Most Government forms that deal with the subject inquire as 
to both past and present membership in the Communist Party 
or other subversive organizations. There are some forms of affi· 
davits that are worded only in the present tense as was true of 
affidavits formerly required under Title 29, U.S.C., Section 159 (h). 
In prosecutions based on false statements contained in these forms, 
the Government has successfully established its case by evidence 
of membership in the subversive organization both prior to and 
after the execution of the statement. 


Questions of venue may arise in cases where a false statement 
is prepared in one judicial district and forwarded to be filed with 
a Government agency in another district. The essence of the offense 
defined in 18 U.S.C. 1001 is the making or using of a false state· 
ment in a matter within the jurisdiction of a department or agency 
of the United States. The crucial step is the fact of filing, which 
brings the matter within the jurisdiction of an agency of the 
United States, so it has been held that the locus of the crime is 
in the district where the law requires the document to be filed. 
Travis v. United States, 364 U.S. 631; United States v. Valenti, 
207 F. 2d 242. The preparation of documents in one district which 
the defendant later delivered personally to the agency in another 
district is not an offense triable in the first district. Rea88 V. United 
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States, 99 F. 2d 752. It has been held that the preparation in one 
district of false documents which are mailed to a U.S. agency 
in another district permits venue to be laid in either district, under 
the Continuing Offense Statute, 18 U.S.C. 3237. DeRosier v. United 
States, 218 F. 2d 420, cert. denied, 349 U.S. 921. But cf. Travis v. 
United States, supra. 


The first clause of Section 1001 requires that the falsification 
by the defendant be of a material fact. The Tenth and the District 
of Columbia Circuits held that this requirement must also be read 
into the remaining clauses of the section. Gonzales v. United States, 
296 F. 2d 118, cert. denied, 365 U.S. 876; Weinstock v. United 
States, 231 F. 2d 699; Freidus v. United States, 223 F. 2d 598. 
The Second Circuit has taken a contrary view. United States v. 
Silver, 235 F. 2d 375, cert. denied, 352 U.S. 880. In those circuits 
where materiality is considered to be an essential element the 
courts have held that a statement is material if it has a natural 
tendency to influence or was capable of influencing the decision 
of the agency. Gonzales v. United States, supra. 


The courts tend to look with disfavor on prosecutions based 
upon unsworn oral statements to Government investigators. Pa
ternostro v. United States, 311 F. 2d 298. In some eases, however, 
prosecutions based on false oral statements have been upheld. 
Marzani v. United States, 168 F. 2d 133, aff'd, 335 U.S. 895; 
United States v. Silver, supra. Permission for prosecution in such 
circumstances must be obtained from the Assistant Attorney Gen
eral, Internal Security Division, before initiating prosecution 
(Memo No. 318, July 23, 1962 from the Deputy Attorney General 
to all U.S. Attorneys). 


Foreign Assets Control Legislation 


Pursuant to the authority granted in the Trading with the 
Enemy Aet (50 U.S.C. App 5 (b) ), the Secretary of the Treasury 
has promulgated regulations prohibiting transfers of money, 
credits, and other interests of nationals of certain designated for. 
eign countries (31 C.F.R. 500.101 to 500.808, as amended). In
vestigations of violations of the Foreign Assets Control Regula. 
tions are eonducted by the Treasury Department, and cases are 
referred by that Department to the Department of Justice. which. 
in turn, refers the eases to the U.S. Attorneys. 


Labor-Management Reporting and Disclosure Act of 1959 


On June 7, 1965, the Supreme Court in United States V. Archie 
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Brown held unconstitutional as a bill of attainder Section 504 of 
Title 29, which declared it to be unlawful for a person to serve as 
an officer or employee (other than an employee performing ex
clusively clerical or custodial duties) of a labor organization or 
of an employers' association, or as a labor consultant, while a 
member of the Communist Party or for 5 years after the termi
nation of his membership. 


Neutrality Law8 


Chapter 45 of Title 18, entitled "Foreign Relations," generally 
covers the conduct of American citizens and persons within the 
United States with respect to foreign governments. The Federal 
Bureau of Investigation has investigative jurisdiction over cer
tain of these laws involving our foreign relations, 18 U.S.C. 951
962. No prosecution under these statutes should be initiated with
out the express prior approval of the Internal Security Division. 
In those instances where arrests must be made in order to pre
vent the commission of the offense, and time does not permit ob
taining approval of the Internal Security Division, the U.S. Attor
ney is authorized in his discretion to take whatever action he 
deems appropriate to preserve the interests of the Government. 
In this event, the U.S. Attorney should immediately notify the 
Internal Security Division as to the action taken and the attend
ant circumstances. 


Violations of 22 U.S.C. 1934 (Mutual Security Act) and the 
rules and regulations promulgated thereunder, 22 C.F.R. (1962 
Supp.) 121, et seq., prohibiting the importation and exportation 
of arms, ammunition and implements of war without a license 
from the Secretary of State, are investigated by the Bureau of 
Customs. Unless the unlicensed shipment has no relevance to the 
foreign relations of the United States (e.g. smuggling small quan
tities of weapons), prosecution of violations of 22 U.S.C. 1934 
should not be undertaken without prior approval of the Internal 
Security Division. However, as in cases under the neutrality laws, 
the U.S. Attorney is authorized to take whatever action is neces
sary to prevent the commission of an offense where time does not 
permit seeking prior authorization from the Internal Security 
Division. In most instances commission of the crime can be pre
cluded by the seizure of the munitions pursuant to the provisions 
of 22 U.S.C. 401. Where this means is employed, consideration will 
then be given by the Internal Security Division to the prosecu
tion of the individuals involved, if the facts warrant such action. 
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Perjury 


Prosecutions for perjury under Section 1621 of Title 18, U.S.C., 
frequently arise in matters involving internal security. Some 
of the most common instances occur in connection with testimony 
before grand juries and congressional committees and the sub
mission of statements to Government agencies required by law 
to be under oath. The Internal Security Division is responsible 
for all perjury cases involving subversive persons or matters per
taining to security. It has long been established that perjury may 
be predicated upon the giving of false testimony in ex parte in
vestigations and administrative proceedings. Wolley V. United 
State8, 97 F. 2d 258, cert. denied, 305 U.S. 614. 


The essential elements of the crime of perjury are: (1) an oath 
authorized by a law of the United States; (2) taken before a com
petent tribunal, officer, or person; and (8) a false statement will
fully made as to facts, material to the hearing. United State8 V. 
Debrow, 346 U.S. 874, 376. 


The evidentiary requirement in a perjury case generally enun· 
ciated by the Federal courts is that the Government must estab~ 
lish the perjurious conduct by the direct testimony of two wit
nesses or the direct testimony of one witness plus corroborating 
circumstances. Weiler v. United State8, 323 U.S. 606. However, 
a perjury case may also be proved by an accumulation of docu· 
mentary evidence, supplemented by identification of the defendant 
as a party to some of the documents and statements by the defend
ant. Maragon v. United States, 187 F. 2d 79, cert. denied, 341 
U.S. 932. In instances where the Government seeks to prove per. 
jury through the testimony of one witness plus corroborating cir· 
cum stances, the corroboration must consist of evidence aliundo 
which tends to establish the crime of perjury independently of 
the testimony of the witness. United States v. Neff, 212 F. 2d 297. 
The ultimate issue of the action is not the objective falsity of the 
accused's statements but his subjective belief concerning the falsity 
of his testimony. Such may be proved either by direct evidence or 
by evidence of overt acts committed by the accused which are in
consistent with his statement. United State8 v. Remington, 191 
F. 2d 246, cert. denied, 343 U.S. 907. 


The two definitions of materiality most frequently relied upon 
by the courts in prosecutions for perjury under Section 1621 are 
(1) whether the false testimony was capable of influencing the 
tribunal on the issue before 	it; Blackmon v. United State8, 108 
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F. 2d 572; United States v. Henderson, 185 F. 2d 189; or (2) 
whether the false testimony had a natural effect or tendency to 
influence, impede, or dissuade the grand jury, court, or other 
investigative body from pursuing its investigation. United States 
V. Parker, 244 F. 2d 943, cert. denied, 355 U.S. 836; United States 
V. Siegel, 152 F. Supp. 370, affirmed 263 F. 2d 530, eert. denied, 
359 U.S. 1012. Generally it has been held that the actual effect 
of the false testimony is not the determining factor, but rather 
its capacity to affect or influence the tribunal. United States v. 
1I enderson, supra. 


In perjury arising from testimony given before congressional 
committees, it has been held that to constitute a competent tri
bunal the committee must be pursuing a bona fide legislative pur
pose and a perjury indictment cannot be founded on false responses 
to questions which were not propounded for the purpose of elicit
ing facts in aid of the legislative purpose. United States V. Cross, 
170 F. Supp. 303; United States V. I cardi, 140 F. Supp. 383. 


Port Security Act 


Section 191 of Title 50 U.S.C., empowers the President, upon 
a finding that the security of the United States is endangered by 
reason of actual or threatened war, or invasion or insurrection 
or subversive activity, or of disturbances or threatened disturb. 
ances of international relations, to issue rules and regulations to 
safeguard waterfront facilities subject to the jurisdiction of the 
United States. 


Pursuant to the powers vested in him by this statute, the Presi
dent, on October 18, 1950, issued Executive Order No. 10173, 
which prescribes certain regulations for the protection of water
front facilities. These regulations pertain to clearances for access 
to restricted areas and similar measures designed to safeguard 
vital facilities. Enforcement of these regulations is under the 
supervision of the U.S. Coast Guard. The po::rtinent rules and regu
lations presently in force may be found in 33 C.F.R. 6.01 through 
6.19-1. Section 192 of Title 50 contains the penalty provisions for 
offenses under Section 191. 


Sabotage 


The Federal sabotage laws are found in Title 18, U.S.C., Sec. 
tions 2151 through 2157. Section 2151 covers definitions of the 
terms used in the chapter. Section 2152 relates to the protection 
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of fortifications and harbor defenses, and Sections 2153 through 
2156 pertain to the defective production of or the injury or de
struction of defense materials and utilities. Public Law 777, 83d 
Congress, enacted September 3, 1954, broadens the scope of the 
sabotage provisions by expanding the definitions to cover modern 
technical developments, amends Sections 2153 and 2154 to make 
the provisions applicable in time of national emergency as well 
as in time of war, and amends Sections 2155 and 2156 to add 
conspiracy provisions. Section 2157 provides for the temporary 
extension of Sections 2153 and 2154 until 6 months after the termi
nation of the national emergency proclaimed by the President 
on December 16, 1950 (Proc. 2914, 15 F.R. 9029) or such earlier 
date as may be prescribed by concurrent resolution of the Congress. 


Sedition 


Sedition and related offenses are covered in 18 U.S.C. 2387
2391. Section 2387 makes criminal in time of peace activities simi
lar to those prohibited by Section 2388 in time of war. It is based 
upon Sections 9-11 of Title 18, U .S.C. (1940) ed.), the validity of 
which sections was upheld in Dunne v. United States, 138 F. 2d 
137, cert. denied, 320 U.S. 790. Section 2387 is not intended to 
limit expressions of opinion or of criticism of the Government 
or of its policies (civil or military) or of any officials or officers 
or their actions 80 long as such expressions are not made with 
intent to bring about the unlawful situations covered by this sec
tion and so long as they do not have a natural tendency and a 
reasonable probability of effecting these forbidden results. Dunne 
V. United States, supra. 


Sections 2388 is based upon Section 33 of Title 50, U.S.C., which 
was held not to violate the First Amendment. Schenck v. United 
States, 249 U.S. 47. Under Subsection (a) of Section 2388 relating 
to insubordination and recruitment, two major elements are neces
sary, i.e., specific intent and the existence of a clear and present 
danger, as enunciated in the Schenck case, and both elements must 
be proved beyond a reasonable doubt. Hartzel v. United States, 
322 U.S. 680. 


Section 2391 of Title 18 has continued the effectiveness of Sec
tion 2388 until 6 months after the termination of the national 
emergency proclaimed by the President on December 16, 1950 
(15 F.R. 9029). and provides that "acts which would give rise 
to legal consequences and penalties under Section 2388 when per
formed during a state of war shall give rise to the same legal 
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consequences and penalties when they are performed during the 
period above provided for." 


Rebellion or Inswrrection 


Section 2383 penalizes those individuals who incite, assist or 
engage in any rebellion against the authority or laws of the United 
States. This statute, although, similar to the offense of treason 
(United States V. Greathouse, C.C. Cal., 1863, 4 Sawyer 457), is 
designed to encompass overt acts of rebellion directed against 
the Federal Government. 


Seditious Conspiracy 


Seditious conspiracy is covered in 18 U.S.C. 2384. Force is 
an essential element of the offense described in this section, and 
mere solicitation or entreaty, without a purpose of applying or 
using force to accomplish the ends sought to be attained, is with
out the intendment of this section. See Wells v. United States, 257 
F.605. 


The force contemplated, however, must be force directed against 
the officers of the Government charged with duty. A conspiracy 
to prevent by force private individuals from producing goods to 
fulfill their contracts with the Government was held not to be 
punishable under former Section 6. Haywood v. United States, 
268 F. 795, cert. denied, 256 U.S. 689. (See also Anderson v. United 
States, 273 F. 20, cert. denied, 257 U.S. 647; Baldwin V. Franks, 
120 U.S. 678.) 


An overt act is not an ingredient of an offense under this sec
tion. Bryant v. United States, 257 F. 378; Enfield v. United States, 
261 F. 141. 


Smith Act 


The Smith Act was originally part of the Alien Registration 
Act of 1940, and is now found in Title 18, U.S.C., Section 2385. In 
brief, the act proscribes teaching or advocating the duty or neces
sity of overthrowing or destroying the Government of the United 
States by force or violence, publishing or circulating literature 
which so teaches or advocates, organizing or helping to organize 
a group or assembly of persons who so teach or advocate, mem
bership in any such group or assembly knowing the purposes 
thereof, or conspiring to do any of the foregoing. In Dennis v. 
United States, 341 U.S. 494, the constitutionality of the teaching 
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and organization section of the Act was upheld, and in Scales v. 
United States, 367 U.S. 203, the Supreme Court upheld the con
stitutionality of the membership provisions. In the latter case, 
the Court also held that Sec ion 4 (f) of the Internal Security Act 
of 1950, which provided, in part, that neither "the holding of 
office nor membership in any Communist organization by any 
person shall constitute per se a violation" of that act or any other 
criminal statute, did not repeal pro tanto the membership clause 
of the Smith Act by excluding from the reach of that clause mem
bership in any Communist organization. 


Public Law 87-486, June 19, 1962, 76 Stat. 103, amended the 
act by defining the word "organize" to include "the recruiting 
of new members, the forming of new units, and the regrouping 
or expansion of existing clubs, classes, and other units." This 
provision was added as a result of the holding in Yates V. United 
States, 854 U.S. 298, that the term "organize" applied only to those 
acts entering into the creation of a new organization and not to 
acts thereafter performed in forming new units or regrouping 
existing ones. 


The Smith Act supersedes State statutes proscribing the same 
conduct against the United States. Pennsylvania v. Nelson, 350 
U.S. 497. However, it does not proscribe prosecution by a State 
for conduct which is directed against the State itself. Uphaus v. 
Wyman, 860 U.S. 72. 


Although intent is referred to in only one provision, it is an 
essential element of proof in any violation of the statute. Denni8 
v. United States, supra; United States V. Schneiderman, 102 F. 
Supp. 87. In addition to the general intent, it must also be proved 
that the defendant had the further specific intent to cause or bring 
about the overthrow or destruction of the Government by force 
and violence as speedily as circumstances would permit. Dennis 
v. United States, supra; Scales v. United States, supra. 


The Dennis case also reformulated the "clear and present dan
ger" test original1y stated in Schenck v. United States, supra, for 
the constitutionality of statutes limiting freedom of speech. The 
existence of a clear and present danger is a question of law for 
the court. Dennis v. United States, supra, and see United States 
v. Dennis, 183 F. 2d 201, for a discussion of the facts in the case. 


In Yates v. United States, supra, the court held that the pro
scribed advocacy of violent overthrow is of advocacy phrased as 
an incitement to action, not as a statement of an abstract prin
ciple. Approved forms of instructions on advocacy appear in the 
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Court of Appeals and Supreme Court opinions in Dennis. 
Because of the nature of Smith Act cases, it is the established 


practice in each prosecution to assign one or more attorneys from 
the Internal Security Division to assist the U.S. Attorney in the 
presentation of such cases to the grand jury and in the trial 
thereof. 


Treason 


The crime of treason is covered in Title 18 U.S.C., Section 238l. 
There have been no recent prosecutions instituted under the 


levying war clause of the treason statute. However, the clause 
prohibiting the giving of aid and comfort has been invoked by 
the Government since the beginning of World War II in the fol
lowing cases: Cramer v. United States, 325 U.S. 1; Haupt v. United 
States, 330 U.S. 631; Stephan v. United States, 133 F. 2d 87, cert. 
denied, 318 U.S. 78; Chandler v. United States, 171 F. 2d 921, 
cert. denied, 336 U.S. 918; Best v. United States, 184 F. 2d 131, 
ce.rt. denied, 340 U.S. 939; Gillars ("Axis Sally") v. United States, 
182 F. 2d 962; Burgman v. United States, 188 F. 2d 637, cert. 
denied, 342 U.S. 838; United States v. Monti, 100 F. Supp. 209; 
D'Aquino ("Tokyo Rose") v. United States, 192 F. 2d 338, cert. 
denied, 343 U.s. 935; Kawakita v. United States, 343 U.S. 717. 


In proceeding under the aid-and-comfort clause, it is necessary 
to prove the following elements of the offense: 


(1) A duty of allegiance owed by the defendant to the United 
States, which duty is implicit in citizenship acquired by birth or 
naturalization. In addition, there are early decisions holding that 
aliens who enjoy the protection of the United States owe a local 
and temporary allegiance to the country, for a breach of which 
they may be punished for treason. 


(2) A specific intent to betray, which requirement does not 
appear in the constitutional or statutory definition of the offense 
but which is deduced from the concept of adherence to the enemy. 
Chandler V. United States, supra. 


(3) The commission of at least one overt act of aid and comfort 
provable by the testimony of two witnesses. The minimum func
tion that an overt act must perform in a treason prosecution is 
that it shows sufficient action by the accused, in its setting, to 
sustain a finding that the accused actually gave aid and comfort 
to the enemy. Cramer V. United States, supra. 


(4) The enemy character of the persons aided and comforted. 
The District Court stated in United States v. Fricne, 259 F. 673, 
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that treason under this clause can only take place during time 
of war. The few cases which define enemies under the statute 
are not illuminating on the question whether a formal declaration 
of war by Congress is a condition precedent to the existence of 
enemies within the purview of the statute. Generally, the courts 
have defined the term as meaning "subjects of a foreign power 
in a state of open hostility with us." United States v. Great1touse, 
26 Fed. Cas. 18, No. 15254. 


Following the reversal of the Cramer conviction by the: Supreme 
Court, the Department has adopted the practice of requiring the 
jury to make special findings with respect to each overt act, in 
addition to returning a general verdict of guilty or not guilty. 
This evolved as a result of the court's language (footnote, p. 36) 
that "the verdict in this case was a general one of guilty without 
special findings as to the acts on which it rests. Since it is not 
possible to identify the grounds on which Cramer was convictea. 
the verdict must be set aside if any of the separable acts submit~ 
ted was insufficient." 


Passport Matters 


The Internal Security Division has jurisdiction over prosecu
tions under Sections 1542, 1543, and 1544 of Title 18, United States 
Code and Sections 1185(b) of Title 8, United States Code when the 
individuals have subversive connections, or where travel to a 
restricted country is involved. In these cases the expressed au
thorization of the Assistant Attorney General in charge of the 
Internal Security Division must be obtained before prosecution 
is instituted. 


It might be noted that Section 1185 (b), which deals with the 
travel of American citizens abroad, has been highly limited in 
its application by the Supreme Court in Laub V. United States, 
385 U.S. 475 (1967) and by the Circuit Court of Appeals for the 
District of Columbia in the case of Lynd v. Rusk (C.A.D.C. 
1967),389 F. 2d 940. Any information, received by any U.S. Attor
ney's office indicating that any of the foregoing statutes have 
been violated by any individual with a subversive background, 
should be immediately conveyed to the Internal Security Division. 


Appropriation Riders 


A number of appropriation bills passed by Congress contain 
a provision to the effect that no funds appropriated under the 
particular act shall be paid to anyone who advocates or belongs 
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to an organization that advocates the overthrow of the U.S. Gov
ernment, and that anyone who advocates or who is a member 
of an organization that advocates the overthrow of the Govern
ment and accepts employment, the salary or wages for which 
are paid from any appropriation contained in the act, shall be 
guilty of a felony. Such a provision raises constitutional problems. 
See United States v. Robel, 389 U.S. 258 (1967), Elfbrandt v. 
Russell, 384 U.S. 11 (1966), Keyishian v. Board of Regents, 385 
U.S. 589, and Roma Stewa:rt v. Washington (D.C.D.C. three 
judges) 301 F. Supp. 610. 


Miscellaneous 


Violations of other general statutes not primarily concerned 
with internal security may on occasion relate to security matters. 
As in other cases involving subversive activities, prosecution shall 
not be instituted without the express authorization of the Assist
ant Attorney General in charge of the Internal Security Division 
or higher authority. The following general statutes may be in
volved in cases relating to internal security: 


Accessory after the fact, 18 U.S.C. 3; Harboring, 18 U.S.C. 1071 
and 1072; Jumping bail, 18 U.S.C. 3146; Obstruction of justice, 
18 U .S.C. 1501-1507; Bombing cases arising out of Anti-Castro 
activity, 18 U.S.C. 112, 831, et seq., 837 and 2275, and related 
statutes. 


Civil Section 


The Civil Section initiates and defends civil actions in the district 
courts relating to internal security matters, and represents the 
Attorney General in proceedings before the Subversive Activities 
Control Board. The Section supervises libels of forfeiture instituted 
by U. S. Attorneys arising under the Mutual Security Act of 1954 
(22 U.S.C. 1934), the Neutrality Laws (18 U.S.C. 456 et seq.), 
the Trading with the Enemy Act, 50 U.S.C. 5(b), and certain 
fisheries laws (16 U.S.C. 1081, et seq. and 16 U.S.C. 1091, et seq.). 
It represents the Attorney General in all proceedings under 28 
C.F.R., part 41, looking to the designation of organizations under 
Executive Order 10450; and renders prelitigation advisory opinions 
to Federal departments and 1gencies in regard to internal security 
matters. 
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Suits Instituted for and on Behalf of 
the United States 


Unless a statute provides otherwise the Attorney General is 
authorized and empoweI'ed to institute or cause to be instituted, 
and to prosecute, all civil suits and proceedings deemed necessary 
to safeguard or enforce the rights of the United States. United 
States v. United States Fidelity & Guaranty Co., 106 F. 2d 804; 
United States v. American Bond & Mortgage Co., 31 F. 2d 448, 
and cases cited. It has been held that in such suits it must appear 
of record that the Attorney General brings or authorizes the 
filing of the complaint, controls the litigation, and is responsible 
for the management of the case. United States v. Mullan, 10 
Fed. 785. 


Such actions relating to internal security matters will normally 
be filed by the U.S. Attorney "acting under and pursuant to the 
authority of the Attorney General of the United States". U.S. At
torneys will receive a written request from the Attorney General 
to institute such actions. If it becomes necessary to request orally 
that such a suit be brought, written confirmation will be sent at 
the earliest opportunity. 


The letter authorizing the suit will normally be accompanied 
by a suggested draft complaint and other appropriate pleadings, 
which will be prepared by the Civil Section. The division of the 
work in each case between the Civil Section and the U.S. Attorney 
will usually be decided by mutual agreement on a case to case 
basis. 


Requests for injunctive relief received from the Atomic Energy 
Commission under 42 U.S.C. 2280 are processed by the Internal 
Security Division and handled as stated above. 


Suits in Which the United States or an Officer 
or Employee Thereof Is a Defendant 


The Civil Section is responsible for the defense of internal 
security cases in which the United States, its officers, or employees 
are named as defendants. 


Such cases may arise in various areas: 
Federal employee security (5 U.S.C. 22-1 and Executive Order 


10450). See, Vita'relli v. Seaton, 359 U.S. 535; Service v. Dulles, 
854 U.S. 363; Cole v. Young, 351 U.S. 536; Pete.rs v. Hobby, 349 
U.S. 381; Barger v. Mumford, 265 F. 2d 380; Jones v. Sum-
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merfield, 265 F. 2d 124, cert. denied 361 U.S. 841; Harrison v. 
McNamara, 380 U.S. 261; Soltar v. Postmaster General, et al., 
277 F. Supp. 579. 


Military and naval discharges for national security reasons. See, 
Harmon v. Brucker, 355 U.S. 579; Orloll v. Willoughby, 345 U.S. 
83: Bland v. Connally, 293 F. 2d 852; Davis v. Stahr, 293 F. 2d 
860; Van Bourg v. Nitze, 388 F. 2d 557; Kauffman v. Secretary 
of the Air Force, 269 F. Supp. 639. 


Industrial Security (Executive Order 10865). See, Greene v. 
McElroy, 360 U.S. 474: Ta,ylor v. McElroy, 360 U.S. 709; Silver v. 
McNamara, 296 F. 2d 591; McNamara v. Remenyi, 391 F. 2d 128 
(Feb. 28, 1968) : Shoultz v. McNamara, 282 F. SuPP. 315. 


Passports and travel control laws. See, Zemel v. Rusk, 381 U.S. 1 
(travel to Cuba) ; Aptheker v. Secretary of State, 378 U.S. 500 
(holding unconstitutional Sec. 6 of the Subversive Activities Con
trol Act of 1950) ; Kent v. Dulles, 357 U.S. 144; Porter v. Herter, 
278 F. 2d 280, cert. denied, 361 U.S. 918 (travel to China); 
Lynd v. Secretary of State, 389 F. 2d 940. 


Enforcement by the Coast Guard of statutes, Executive orders, 
and regulations relating to the security of vessels and water
front facilities (33 C.F.R. parts 121 through 126). See, Homer v. 
Richmond, 272 F. 2d 517; Parker v. Lester, 227 F. 2d 700; McBride 
v. Smith, 390 U.S. 411; Schneider v. Smith, 390 U.S. 17. 


Suspension of social security and veterans' benefits. See, Flem
ming v. Nestor, 363 U.S. 603; Thompson v. Gleason, 317 F. 2d 901; 
Wellman v. Whittier, 259 F. 2d 163; Reed v. Gardner, 261 F. 
Supp. 87; Weiss v. Garner, 263 F. Supp. 184. 


Seizures pursuant to the Mutual Security Act of 1954 (22 U.S.C. 
1934), the Neutrality Laws (15 U.S.C. 956 et seq.), and the 
Trading with the Enemy Act (50 U.S.C. App. 5 (b), 16; 31 C.F.R., 
(parts 600, 505) ). See United States v. Quang, 303 F. 2d 499. 


Security of military and naval installations. See, Cafeteria 
Workers Union v. McElroy, 367 U.S. 886; United States v. 
Aarons, 310 F. 2d 341. 


Suits affecting security programs administered by the Depart. 
ment of Justice. I.W. W. v. Clark, 385 F. 2d 687; DuBois Clubs v. 
Clark, 389 U.S. 309. 


On May 24, 1965, the Supreme Court in Lamont v. Postmaster 
General and Fixa v. Heilberg, 381 U.S. 301, held unconstitutional 
Section 305 (a) of the Postal Service and Federal Employees Salary 
Act of 1962, 76 Stat. 840, which provided for the detention of 
mail matter of foreign origin containing Communist propaganda. 


June 1, 1970 


U. S
. A


tto
rne


ys
' M


an
ua


l 1
97


0







27 


TITLE 9: INTERNAL SECURITY DIVISION 


Public Law 87-748, 76 Stat. 744, approved October 5, 1962, 28 
U.S.C. 1361, extended jurisdiction to all district courts of the 
United States of suits in the nature of or akin to mandamus for 
injunctive relief against Government officials. See Memo 337 and 
362, Attorney General to all U.S. Attorneys, dated January 18, 
1963, and November 8, 1963, respectively. Since it is no longer 
necessary that a plaintiff suing a head of a department or agency 
sue in the District of Columbia, it is anticipated that an increasing 
number of such actions will be filed in the district of the plaintiffs' 
residences. 


Upon being served with the summons and complaint in a case 
involving internal security matters, the U.S. Attorney should im
mediately send two copies of the pleadings and other papers to 
the Civil Section of the Internal Security Division with a letter of 
transmittal setting out any background information known to 
the U.S. Attorney about the action. Pending instructions from this 
Division, he should take all action appropriate to protect the in
terests of the Government. Because these cases are sensitive in 
nature and it is necessary to assure uniformity of response to the 
issues presented, it is important that the U.S. Attorney take no 
action going to the merits of the case until after advice from or 
consultation with the Division. Such procedure is particularly 
necessary in cases attacking the constitutionality of a Federal 
statute or seeking to enjoin the operation of a Federal program. 
If the U.S. Attorney has any doubt whether a particular case 
relates to internal security matters, he should promptly inquire 
of this section. 


It will be necessary that the U.S. Attorney and the Civil Section 
cooperate closely. In cases outside the District of Columbia the 
U.S. Attorney will conform pleadings and other papers to the local 
rules and practice, and will be responsible for serving and filing all 
pleadings. Necessarily the allocations of responsibility for prepa
ration of pleadings going to the merits, preparation for trial or 
hearing, and for oral argument will have to be dec!ded on a case 
to case basis. No internal security case may be cumpromised or 
settled without prior approval by this Division. 


Interest of the United States in Pending Suits 


U.S. Attorneys should immediately advise this Division of the 
filing in any court, State or Federal, in their districts of any case 
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in which the issues relate to internal security matters, so that 
the Division may advise him of whatever action the Attorney Gen
eral desires to take under 5 U.S.C. 316. 


Forfeiture for Subversive Activities 


Under the provisions of 38 U.S.C. 3505(a) no individual 
convicted after September 1, 1959 of any offense listed in 3505 (b) 
of this Title has any right to gratuitous benefits under laws admin
istered by the Veterans Administration based on military service 
commencing before the date of the commission of such offense 
and no other person is entitled to such benefits on account of such 
individual. Section 3505(a) further provides that after receipt of a 
notice of the return of an indictment for such an offense, the 
Veterans' Administration shall suspend payment of such gratui
tous benefits pending the disposition of the criminal proceeding', 


Under the provisions of 38 U.S.C. 3595(c) the Attorney Gen
eral is required to notify the Administrator of Veterans' Affairs 
in each case in which an individual is indicted or convicted of an 
offense listed in Clauses (1), (3) or (4) Subsection 3505(b) of 
this title. 


The U.S. Attorney should notify the Chief of the Civil Section, 
Internal Security Division, of these cases in which an individual 
has been indicted or convicted after September 1, 1959 of the 
offenses listed in 38 U.S.C. 3505(b) (1), (3), or (4). 


Subversive Activities Control Act of 1950 


The Subversive Activities Control Act of 1950 (50 U.S.C. 781 et 
seq.) (as amended January 2, 1960 (Public Law 90-237, 81 Stat. 
765» provides that when the Attorney General has reason to 
believe that an organization is a Communist-action or a "Com
munist-front" as these terms are defined in the act, or that an 
individual is a member of a Communist-action organization, he 
shall file with the Subversive Activities Control Board a petition 
for an order determining such organization to be a Communist 
organization or individual to be such a member. Similar proceed
ings are held by the Board when the Attorney General files with 
it a petition for a determination that an organization is "Com
munist-infiltrated" within the definition in Section 784 (4A) of 
the Act. The Act provides for a full adversary proceeding before 
the B~ard with testimony under oath, subpoenas, cross-examina
tion, and a transcript or record. The regulations issued by the 
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Attorney General and applicable to registrations under the Act 
are in 28 C.F.R. 11.1 et seq. (26 C.F.R. 9509). In all proceedings 
before the Board the Attorney General is represented by the 
Civil Section. 


Designation of Organizations Pursuant to the 
Federal Employee Security Program 


Under the provisions of Section 12 of the Executive Order 10450, 
"Security Requirements for Government Employment", the At
torney General is required to furnish directly to the head of each 
Executive department and agency the name of each foreign or 
domestic organization, association, movement, group, or combina~ 
tion of persons which the Attorney General, after appropriate 
investigation and determinination, designated as totalitarian, 
Fascist, Communist, or subversive, or as having adopted a policy 
of advocating or approving the commission of acts of force or 
violence to deny others their rights under the Constitution of the 
United States, or as seeking to alter the form of Government of 
the United States by unconstitutional means. Membership in or 
affiliation with a designated organization is one factor to be 
considered by the departments and agencies of the Federal Govern~ 
ment in connection with the employment or retention in employ
ment of individuals in Federal service. 


The procedures to be followed in designation proceedings are 
set forth in 28 C.F.R., Part 41. 


The administration of the designation program is under the 
JurIsdiction of the Civil Section and all inquiries relating thereto, 
including requests for copies of the list of organizations designated 
pursuant to this program, should be directed to the Internal 
Security Division, Attention: Chief, Civil Section. 


Registration Section 


The Registration Section administers and enforces three regis
tration statutes: The Foreign Agents Registration Act of 1938, 
as amended (22 U.S.C. 611-621) and two related statutes (18 
U.S.C. 219 and 613) ; the Voorhis Act (18 U.S.C. 2386); and the 
Act of August 1,1956 (50 U.S.C. 851-857). 


The Section has jurisdiction of criminal and civil litigation 
arising under these statutes. Arrangements will be made on a 
case-by-case basis for cooperation between the U.S. Attorney and 
the attorneys of the Section. In cases involving any of the above 
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listed statutes the U.S. Attorney should notify this Section prompt
ly and send to the Chief of the Section copies of the necessary plead
ings and such other information as is available to him. 


The administration and enforcement of the provisions of the 
Foreign Agents Registration Act are under the supervision of the 
Department of Justice by virtue of Executive Order 9176, dated 
May 29, 1942 (7 F.R. 4127). The current rules and regulations 
promulgated pursuant to the act are set forth in the Department 
of Justice Order No. 376-67, 32 F.R. 6362. 


On July 4, 1966 the President of the United States signed into 
law a bill designed to amend a number of sections of the Foreign 
Agents Registration Act which included a new definition of the 
term "agent of a foreign principaL" Under this revised definition, 
a person must act within the United States not only in an agency 
capacity but must also engage in at least one of four categories 
of specific activities for or in the interest of a foreign principal, 
namely: 


1. Political activity as newly defined in the act; 
2. PubHc relations counsel, publicity agent, information-service 


employee or political consultant; . 
3. Solicit, collect, disburse or dispense contributions, loans, 


money or other things of value; or 
4. Represent a foreign principal before any agency or official 


of the Government of the United States. 
The registration requirements of the Act do not apply to certain 


agents of foreign principals, such as duly accredited diplomatic 
or consular officers of a foreign government, officials of foreign 
governments, and members of the staff of a duly accredited 
diplomatic or consular officer. 


Under the amended Act the scope of the so-called commercial 
exemption from registration, as provided by Section 613 (d), has 
been broadened to include activities that do not serve predominantly 
a foreign interest, even though they may be political in nature. 
This Section as modified by Section 611 (q) has particular applica
tion to activities involving domestic corporations with foreign 
subsidiaries as well as foreign corporations with U.S. subsidiaries. 


A specific exemption from registration for attorneys has also 
been included in the new amendments to the Act. Section 613 (g) 
exempts any person qualified to practice law who represents a 
disclosed foreign principal before any court of law or any agency 
of the Government of the United States. Legal representation under 
this provision however does not include attempts to influence or 
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persuade agency personnel or officials outside of the course of 
established agency proceedings, whether formal or informal. 


An agent of a foreign principal who is required to register and 
willfully fails to do so is subject to criminal prosecution, and 
failure to comply with this obligation is a continuing offense for 
as long as such failure exists, notwithstanding any statute of 
limitation or other statute to the contrary. 


The Act, as amended, now makes it unlawful for a registrant to 
continue to act on behalf of his foreign principal for more than 
10 days after being notified of a deficiency in his registration 
statement unless the deficiency is corrected within the 10-day 
period. In addition, the amended Act also makes it unlawful for an 
agent of a foreign principal required to register to enter into a 
contract with his principal under which the payment of a fee is 
contingent upon the success of any political activity to be under
taken by the agent. 


Prior to initiation of grand jury proceedings in prosecutions 
under this Act, U.S. Attorneys shall obtain an express authoriza
tion from the Department. This authorization may be obtained by 
telegraph or telephone in cases where time does not permit author
ization by letter. Venue may be had either in the jurisdiction where 
the defendant has acted as an agent of a foreign principal or in 
the District of Columbia where the registration statement is 
required to be filed with the Attorney General. 


The Foreign Agents Registration Act has been held to be con
stitutional. United States v. Peace Information Cente.r, 97 F. 
Supp. 255. See, Viereck v. United States, 139 F. 2d 847, cert. denied, 
321 U.S. 794; also Communist Party v. Control Board, 367 U.S. 1, 
139, 173, citing Viereck v. United States, 318 U.S. 236. 


The Registration Section maintains a list of approximately 500 
active registration statements as well as over 2,500 names of in
dividuals who have filed short form registration statements in 
support of primary registrations. The short form registration 
statement is required of all persons affiliated with a registrant 
who engage directly in activity in furtherance of the interests of 
the foreign principal except employees or agents of the registrant 
whose services on behalf of the foreign principal are rendered in 
a clerical, secretarial or in a related or similar capacity. 


Information relating to the administration and enforcement of 
the Act as well as to forms for registration may be obtained by 
writing to the Registration Section, Internal Security Division, 
Department of Justice, Washington, D.C. 20530. 
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The Act amending the Foreign Agents Registration Act in 1966 
also amended Chapter 29 of Title 18 of the United States Code 
by adding Section 613 pertaining to contribution1l made by agents 
of foreign principals. Political contributions made by an agent 
of a foreign principal in his capacity as such agent in connection 
with any election. convention or caucas for any political office have 
been made illegal by this new Section. In addition, the solicitation 
or acceptance of such political contributions is also illegal. 


The same Act of 1966 likewise amended Chapter 11 of Title 18 
of the United States Code by adding Section 219 relating to officers 
and employees of the United States acting as agents of foreign 
principals. This amendment makes it illegal for an officer or 
employee of any branch or agency of the Government of the United 
States to act as an agent of a foreign principal in such a manner 
as to require his registration under the Foreign Agents Registra
tion Act. 


This prohibition, however, does not apply to the employment 
of an agent of a foreign principal as a special Government employee 
in any case where the head of the employing agency certifies that 
such employment is required in the national interest. 


Public Law 893, 84th Congress, 2d Sess., approved August 1, 
1956 (50 U.S.C. 851-857) requires the registration with the 
Attorney General of certain persons who have knowledge of or 
have received instruction or assignment in the espionage, counter
espionage or sabotage services or tactics of a foreign government 
or foreign political party. The rules and regulations promulgated 
pursuant to this Act are set forth in 21 F.R. 5928. 28 C.F.R., 1962 
Supp., 12.1 et seq. 


The Voorhis Act (18 U.S.C. 2386) requires registration with 
the Attorney General of certain organizations the purpose of which 
is to overthrow the Government or a political subdivision thereof 
by the use of force and violence. The rules and regulations promul
gated thereunder are set forth in 6 F.R. 369, 28 C.F.R. 10.1 et seq. 


As in the case of prosecutions under the Foreign Agents 
Registration Act, U.S. Attorneys should obtain express authoriza~ 
tion from the Department before commencing any prosecution 
under these Acts for failure to register. Additional information 
about the above Acts may be obtained from the Registration 
Section. 
June 1, 1970 
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TITLE 9: INTERNAL SECURITY DIVISION 


Appeals and Research Section 


The Appeals and Research Section is responsible for the super· 
vision of cases in appellate courts involving the statutes with which 
the Internal Security is concerned. In general the procedure to be 
followed in handling appeals is that described in Title VI of this 
Manual. In each case the U.S. Attorney will be advised promptly 
whether the appeal will be briefed and argued by the Appeals and 
Research Section or by his office, or a division of labor will be 
agreed upon. 


The Section is responsible for preparing the recommendation to 
be made to the Solicitor General as to whether an appeal should be 
taken or a petition for certiorari filed, so in cases where the District 
Court or the Court of Appeals has rendered a decision adverse to 
the Government, the U.S. Attorney should forward promptly to the 
Chief of the Section his recommendation and a statement of his 
views with copies for the Section which has been responsible for 
the case previously. Copies of all papers filed by either party in 
connection with an appeal should also be forwarded to the Chief 
of the Section which was responsible for the case in the trial court. 


Collections 


Procedures for collections of criminal fines imposed in Internal 
Security cases are described in Title 2: Criminal Division, under 
"Collection of Criminal Fines and Forfeited Bail Bonds." 


By statute (18 U.S.C. 3565) criminal fines may be enforced by 
execution against the property of the defendant in like manner as 
judgments in civil cases. Detailed procedural steps for collections 
of civil judgments are set forth in Title 3: Civil Division, under 
"Collections." Such procedural steps should be closely followed in 
collections of fines and jUdgments imposed in Internal Security 
cases. For further guidance, direct all inquiries to the attention 
of the "Collection Attorney, Internal Security Division." 


.tune 1, 1970 
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