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1 PROCEEDI NGS
2 ATTORNEY GENERAL RENO  Thank you
3 very much, Patty. It is a real pleasure to
4 be here.
5 It is particularly wonderful for
6 me, Esther, to have the opportunity to see
7 you presented with this recognition. You
8 have been there, as a support, ever since |
9 cane to Washi ngton, and thank you. You are
10 an exanple for us all.
11 Scott, | want to congratul ate you,
12 and thank you, again, for your wllingness to
13 undertake the interimresponsibility. That,
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14 sonetines, is nore difficult than the new one
15 you enbark on.
16 D ck, thanks for being here. M
17 heart is always with | ocal prosecutors.
18 You can't get out of it, after 15
19 years. | really want to thank Patty and the
20 Bar Associ ation; Terry Mirphy, for all that
21 you have done to nmake this possible; and the
22 Ameri can Judi cature Society; and Sandy, |
2 line
3

1 really appreciate that, the effort that you

2 all have gone to, to nake this possible.

3 | love the law, and | | ove good

4 | awers. | don't |like greedy, indifferent

5 | awers. | really love | awers who use the

6 | aw as an instrunment of justice; who use the
7 | aw i n defense of |iberty.

8 | Iove |awers who use the law to
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9 build community, to help their Nation, and to
10 hel p t hose who cannot afford a | awer.
11 | have had the opportunity, in
12 these last five years, to neet so nmany
13 wonderful |awyers across this Nation. | am
14 very, very proud of the profession. But as a
15 Nation and as a profession, we face a great
16 chal | enge.
17 | ndi vi dual s across this country are
18 | sol ated, one from another. W nove from
19 pl ace to place w thout putting down roots.
20 Wth every increasing frequency, we change
21 jobs, as a skill or a vocation becones
22 obsol et e.

2 line
4

1 We build out walls to close out

2 others. W don't listen with a listening

3 ear, and we don't know how to talk to each
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4 other. W, too often, tal k through each
5 other. W nove so fast and go so long on a
6 day; that we don't take the tinme to formthe
7 ties that create community.
8 Many Anericans feel hel pless,
9 di senfranchi sed, and alienated. More and
10 nore Anericans who work hard are falling
11 behind in earning power, as the m ddle class,
12 I n sone instances, evaporates. Too nmany
13 Ameri cans have no sense of hope or purpose,
14 and they turn to the law. But too often,
15 they do not find answers.
16 They don't find answers in the | aw
17 because, in many instances, they cannot
18 afford the law. For the |aw was not used to
19 solve their problem or the |aw created nore
20 troubl es and caused nore division and nore
21 conflict than it ever achieved in healing.
22 Sonetines, they just |ost the case, and
2 line
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5

1 sonetines, they won the case, but it wasn't

2 worth it because of the expense, the tine,

3 and the trouble.

4 | suggest that |awyers, in Anmerica
5 t oday, can play a powerful role in addressing
6 this situation in this country, if they

7 expl ore, expand, and prize their role as

8 probl em sol vers and peacenmakers. | think, if
9 we are to preserve the |aw as the nmagnifi cent
10 tool for justice that it is, we have no

11 choice but to address this chall enge.

12 On the east wall of the main

13 Justice Building in Washi ngton, on Ninth

14 Street, there is a marvel ous statenent carved
15 in the stone of the building: "The comobn

16 law is derived fromthe wll of nankind,

17 | ssuing fromthe people, framed by nutual

18 confi dences, and sanctioned by the |ight of
19 reason. "
20 | f people don't believe in the | aw,
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21 If the | aw doesn't serve the people, if it
22 doesn't solve their problens, if it doesn't
2 line
6

1 defend them the law, as we love it and know

2 it, can be irreparably hurt.

3 The question, then, is: How can

4 we, as |lawyers, in this conplex, nodern

5 society, in a profession that is rife with

6 conpetition and specialization, achieve the

7 goal s, the goals of peacenaki ng and probl em

8 sol vi ng?

9 | have a few suggestions. First,
10 we nust take steps to nake the | aw seem | ess
11 conplex to the ordinary citizen.

12 Wnston Churchill said it best:

13 "We need to use small, old words."

14 Everyone of us can do this, when
15 you advise a client, draft a wll, prepare a
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16 contract, file a pleading in court, or

17 prepare legislation. This sounds |like such a
18 smal | thing.

19 My grandfat her practiced | aw and,
20 I n those days, conplaints were oftentines
21 three and four pages long for a sinple

22 divorce. He did it, in about a page.

2 line
.

1 Sone | awers snuck into the Clerk's
2 O fice, one night, to pull the files to see

3 how he did it. He used small, old words.

4 | am conpetent that, over tinme, by
5 de-nythifying the law for people, we can give
6 them a greater confidence in the | aw and nmake
7 themnore wlling to turn to the |aw for

8 sol uti ons.

9 Small, old words will help people
10 see lawers and the lawin all its true
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11 potential and glory.
12 Secondly, we nust have the courage
13 and the creativity to stop short of
14 litigation and try nore effective and nore
15 | ow- key net hods of resol ving disputes.
16 Entrusted by our clients with resolving their
17 di sputes, we should nake every effort to
18 sol ve the problemthat caused the dispute
19 before we resort to the court house.
20 | am not offering anything new.
21 Sonebody 150 years ago said it better than |
22 can. He was a nenber of the Illinois Bar,

2 line

8

1 and hi s nane was Abraham Li ncol n.
2 He said: "D scourage litigation.
3 Per suade your nei ghbors to conprom se,
4 whenever you can. Point out to them how the
5 nom nal winner is often a real loser in fees,
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6 expenses, and waste of tine.

7 "As a peacenaker, the |awer has a

8 superior opportunity, being a good man.

9 There will still be business enough.™
10 And, there wll be business enough!
11 At the Departnent of Justice, |
12 took steps two years ago, to nake the use of
13 what | call, not alternative dispute
14 resol ution, but appropriate dispute
15 resolution, a reality. | use appropriate
16 di spute resol ution, because sonetines a trial
17 Is by far and away the nost appropriate
18 met hod.
19 W want to ensure; however, that
20 our attorneys wll use problem solving and
21 di spute resolution as a regular tool for
22 seeking justice.

2 line
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1 Thi s has been such an exciting

2 project. At first, Assistant United States
3 Attorneys | ooked at nme quizzically. Judges
4 ki nd of puzzled about it. Magistrates said:
5 "Hmmm" And, opposing counsel grinaced.
6 But that is not happeni ng as nuch, these

7 days, and here are sone of the things that we
8 have done.

9 As Patty indicated, | asked Peter
10 Steinland to be the Senior Counsel for

11 Appropriate D spute Resolution, and we

12 created an office that has focused on this
13 effort.

14 | sent a nessage to the trial

15 | awers, that trial |awering was very, very
16 i nportant. That in everything we did in the
17 Departnment of Justice, whether it be civil
18 rights enforcenent, environnental

19 enforcenent, | wanted to go to the people
20 I nvol ved, to the industry being regul at ed,
21 and say:
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22 "This is the law, and we want to
2 line
10

1 work with you. W want to resol ve probl ens

2 up front. If it is a CRIPA an institutional
3 case, we want to focus on that, and work with
4 you to resolve the problemfor the |ong run.
5 | f you don't want to work with us, we are

6 prepared to go to trial, and we are prepared
7 to take you to court."

8 If we are going to be successful in
9 this effort, we have got to be at hone enough
10 in the courtroom and vigorous enough in the
11 courtroom to |let people know that we nean

12 what we say. | wanted to nake sure that we
13 have the tools to be the peacenaker, to be

14 t he probl em sol ver.

15 Every Departnent of Justice

16 attorney, in civil practice, is being trained
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17 to be a better negotiator and to use a form
18 of dispute resolution, such as nedi ation or
19 arbitration, whenever it is appropriate to do
20 So.
21 We have established a fund that our
22 | awyers can use to hire professional,
2 line
11

1 third-party neutrals, to assist us and our

2 opponents to reach consensual resol utions.

3 We eval uate our attorneys, not only
4 on their skills in |l egal research and

5 witing, or on their trial skills, but also

6 on their ability to negotiate and use

7 nmedi ati on and other forns of dispute

8 resol ution.

9 | have told our supervisors that,
10 when they make deci sions such as pronotions,
11 they are to give the sane consideration to
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12 attorneys who settle cases on terns favorable
13 to the governnment as we have to those
14 attorneys who have litigated cases to a
15 result favorable to the governnent.
16 Qur Ofice of D spute Resolution
17 works with Assistant United States Attorneys
18 across the country and with our lawers in
19 Washi ngton, helping themto find qualified
20 neutrals, advising themin, what | call,
21 nmedi ati on advocacy, and working wi th our
22 client agencies to ensure that they are joint
2 line
12
1 partners in these efforts.
2 As a result of these and ot her
3 efforts, we are nmaki ng good progress in
4 pronoti ng probl em sol ving and peacenaking in
5 the Departnent of Justice. In two years, we
6 have tripled the nunber of cases where we

http://www.usdoj.gov/archive/ag/speeches/1998/0205_ag_cgo.htm (14 of 34) [6/4/2009 11:13:02 AM]



Address by Attorney General Janet Reno on Alternative Dispute Resol...e American Judicature Society Chicago Bar Association Standard Club

7 have used nedi ati on and ot her forns of
8 di spute resol ution.
9 Medi ators have hel ped us to settle
10 tort clainms, environnental disputes, work
11 pl ace di sputes, affirmative civil rights
12 cases, False Clains Act cases, issues of
13 adm ni strative law, and di sputes invol ving
14 | ndi an tribes.
15 Now, Peter is a little bit wong
16 when he said | got this idea in a classroom
17 | got the idea by recognizing that, because
18 of crowded cal endars and trenendous case
19 | oads in a |local prosecutors office, we
20 negoti ated by far and away the greatest
21 per cent age of our cases.
22 Here were lawers with trial skills
2 line
13
1 negoti ati ng these cases, but they didn't have
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2 negotiation skills, and it seened to be that
3 we had to | ook at these range of skills in

4 order to make our |awyers conplete | awers.

5 So, Peter, we need to get on

6 tal ki ng about the crimnal side, too.

7 Because oftentines, you can litigate a case
8 and reach a conclusion of guilt or innocence,
9 but you don't solve the problemthat caused
10 the situation in the first place.

11 These skills can be useful in any
12 I nstance, if properly applied, and if applied
13 In the instance where the facts dictate it.
14 As you know, the Departnent of

15 Justice is responsible for nore litigation
16 t han anyone else in the Federal courts. As |
17 have i ndi cated, sone of these cases cannot,
18 and should not, settle. Those cases are not
19 targets for our program but there remains a
20 tremendous potential for even greater use of
21 t hese processes in the future.

22 There are several inportant reasons
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2 line
14

1 why everyone shoul d consi der doing everything
2 we can to expand this effort.

3 Litigation |l ooks to the events of

4 t he past and asks a judge to deci de who was

5 right and who was wong. The job of the

6 judge is to decide who wins on the facts and
7 | egal issues presented in the dispute.

8 The judge, in nost instances, is

9 not appointed to be the problem solver. That
10 IS our duty, as counsel.
11 In contrast, a nediator asks the
12 parties, what are their interests? Learns
13 what they need, to resolve the dispute. In
14 t hat sense, the nediator | ooks to the future
15 and to the problemthat underlies the |egal
16 | ssues advanced by the litigator.
17 For this reason, it is not a sign
18 of weakness to suggest to your client or to
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19 opposi ng counsel that dispute resolution be
20 considered as an alternative to litigation.
21 The nedi ator can help you be a better problem
22 sol ver for your client.
2 line
15

1 When di sputes arise in the context
2 of a continuing relationship, the role of a

3 nmedi ator can be especially inportant because
4 t hat neutral nedi ator encourages the parties
5 to negotiate creative solutions that w |

6 preserve the working relationship while

7 settling the dispute.

8 When parties try to settle their

9 cases, on their own, they often resort to

10 famliar positional argunents, such as: "M
11 case i s stronger than yours, so your

12 concessions nust be greater than mne if we
13 are going to settle this case."”
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14 In contrast, a good nedi ator finds
15 common ground, works with each party in the
16 confidentiality of private sessions to aid

17 themin identifying real interest and

18 creative options for settlenent. Wen these
19 processes are used properly, disputes between
20 supervi sors and enpl oyees can be resolved in
21 ways that allow parties to continue worKking
22 t oget her.

2 line
16

1 | don't think we have begun to tap
2 what can be done with nediation, wth dispute
3 resol uti on, and enpl oyer-enpl oyee di sputes.

4 Simlarly, healthy relationships between

5 buyers and sellers are not destroyed when the
6 contentiousness of litigation is avoi ded.

7 For the Departnent of Justice,

8 di sputes with our citizens can be resol ved
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9 with a mninumof delay and adversity. By
10 settling cases through dispute resolution, we
11 are gaining better settlenents, freeing our
12 resources to litigate nore effectively those
13 matters that cannot, or should not, be
14 settl ed.
15 Such settlenments al so enhance the
16 public's access to justice by freeing
17 judicial resources for those who truly need a
18 litigated resol ution.
19 We, at the Departnent of Justice,
20 are not alone in recognizing the benefits of
21 di spute resolution to settle litigation.
22 Every United States Court of Appeals, with

2 line
17

1 t he exception of the Federal Crcuit, has an

2 establi shed case settlenent programt hat

3 offers free nedi ati on of cases on appeal.
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4 | have net with these nedi ators,

5 and | amtrenendously inpressed with their

6 dedi cation and professional skill and what

7 t hey have done within their Crcuits to

8 spread the word about how effective these

9 processes can be.
10 Many District Courts have al so
11 adopted di spute resolution prograns. W are
12 working with the Federal Judicial Center to
13 have nore United States Mgi strate Judges
14 trained in nediation skills, and will support
15 efforts to pronote greater use of dispute
16 resol ution through professional or voluntary
17 services in Federal District Courts.
18 Congress passed the Adm nistrative
19 D spute Resolution Act in 1996 to encourage
20 t he Federal agencies to nake greater use of
21 di spute resolution at the agency level and to
22 avoid the need for litigation, altogether.

2 line
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18
1 We are working with our client
2 agencies to assist themin devel opi ng
3 vi gorous di spute resolution prograns in a
4 variety of subject matter areas.
5 At the invitation of the Secretary
6 of Defense, | addressed approxi mately 200 top
7 | eaders in the Departnent of Defense, both
8 mlitary and civilian, and it was fascinating
9 to see the reaction from nmanagers who had
10 never considered, before, what could be done
11 I f they resolved the dispute before they sent
12 It over to that Justice Departnent to fuss
13 with for too | ong.
14 It is fascinating to see what
15 happens when you remnd a client: "Look, you
16 have got to value the case. You have got to
17 understand what it is worth to you. You have
18 got to understand what it is worth in
19 expense, in tinme, and trouble."”
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20

21

22

10

11

12

13

14

We found that, too often, clients
didn't evaluate the case. They just dunped

it inthe lawer's lap and |let the | awer

2 line

19

take care of it. W have got to go further,
and educate clients, all our clients, as to
the value and as to the processes of
appropri ate di spute resol ution.

As | awyers, we shoul d encourage
every opportunity to pronote greater use of
di spute resol ution because of its
probl em sol ving potenti al .

We should also reaffirmour role as
peacenakers and problem sol vers, and | ead the
way by teaching our communities how to
resolve conflicts wi thout knives and guns and
fists. How to solve problens, whether it is

rehabi ng a HUD housi ng project; where do you
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15 get the noney; how do you provide the
16 managenent; what do you do. How to solve
17 t hese problens, without |itigation, by
18 | i steni ng, by understanding, and by clear and
19 persi stent conmuni cati ons.
20 One way to do this is to ensure
21 t hat our young people have the tools at their
22 di sposal to resolve conflicts that confront
2 line
20

1 t hem

2 | urge you, because | know this Bar
3 has done so nuch in terns of activities

4 within the comunity, to work with your

5 school s, nei ghborhood associ ati ons, houses of
6 wor ship, and other institutions, to pronote

7 conflict resolution and probl em sol vi ng.

8 In San Antonio, Texas, | nmet with

9 young hi gh school students, who were |earning
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10 peer nedi ation, because the Young Lawyer

11 Section of the San Antoni o Bar was | eadi ng

12 the way in teaching them It was so exciting
13 to see what the youngsters had | earned; what
14 they were teaching faculty nenbers; and what
15 everyone was doing as a result of sonme young
16 | awers, who took the tinme to perfect their
17 skills and to translate them for young peopl e
18 In a way that could be effective.

19 | have had the opportunity to watch
20 teachers learning, on their own tinme during
21 t he sumer, about how to be the nediator in
22 the classroomor on the playground, and it is

2 line
21

1 so exciting to hear a teacher, suddenly, say:
2 “"O-h-h, | could have used this, right at that
3 particul ar point where they got into the

4 fight." To see the excitenent on the part of
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5 t hese teachers, as they actually |earned a

6 new skill.

7 | just have the dream of every

8 teacher's college being able to teach dispute

9 resol ution, problem solving, conmunication to
10 all of their teachers, so that every teacher
11 in America has that skill.
12 Lawers know nore than nost.
13 Lawers can | ead the way.
14 We know that dispute resolution
15 techni ques can help us all. | walk out of
16 those training prograns with the teachers,
17 and | ama nuch better listener as | sit at
18 nmy conference roomtabl e.
19 | point out to the teachers that,
20 sonetines, | don't have the luxury of tinme to
21 | et the process take its course and,
22 sonetines, they have to be the arbitrator.

2 line

22
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1 But the |istening process, the creative

2 sol utions, the conmmunication is so inportant.

3 Di spute resolution is really a

4 necessary life skill at which we should all

5 be proficient, just like reading, witing,

6 math. These are aspirational goals for all

7 of us. They are steps that we can take to

8 | nprove our profession and our community.

9 As | have nentioned, | had Roger
10 Fisher for Gvil Procedure in 1962. Nobody
11 ever nentioned the word, negotiation.

12 | had a chance to talk to the

13 prof essor from Northwestern, and just in 20
14 years, what he has been able to do. You can
15 | earn these processes. Children can |earn
16 t hese processes.

17 The Bar, and | awyers across

18 Anmerica, can |lead the way in peacenaki ng and
19 pr obl em sol vi ng.

20 | have the dream of every teacher,
21 every nentor, every community police officer,
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22 every student learning these skills, just as
2 line
23

1 they learn to do reading and witing.

2 Thi nk of what it would nean for

3 this country, but there is nore to do.

4 We have juvenile justice

5 | egi sl ati on pending. W have requested

6 fundi ng for these prevention prograns. It

7 coul d cover prograns, just such as this.

8 We nust work together to get that

9 | egi sl ati on passed, to get that appropriation
10 passed, so that we can spread this skill.

11 Peacenaki ng and probl em sol vi ng:

12 How do we go about conveying it, throughout
13 t he profession?

14 Qur | aw school s and ot her

15 educational institutions have a very

16 I nportant role in shaping our future society.
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17 We nust begin to train nore | awers, who have
18 multidisciplinary skills, who are prepared to
19 take the kind of steps and processes that
20 w Il nmeet the inpressing needs of our
21 soci ety.
22 Teach themto val ue that case.
2 line
24

1 Ckay, it has got this dollar value on it, but
2 have you considered the tinme and the trouble
3 for the client? Have you consi dered what

4 putting themthrough litigation will nean?

5 What is it worth?

6 How do we conbine trial practice

7 wth the practice of problemsolving and the
8 practice of conflict resolution?

9 W can do it, if we put the people
10 first, if we renenber that the lawis derived
11 fromthe will of the mankind, that it issues
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12 fromthe people, that it is franmed by nutual
13 confi dence.
14 Until we truly make the | aw the
15 I nstrunment of people to solve their problens,
16 we will not succeed.

17 Prof essor Carrie Menkel Meadow, of
18 Georget own Law School has witten that if our
19 future lawers are going to be effective
20 probl em sol vers, they will have to be taught
21 t hese | awyerly tasks.
22 As | aw school alummi, we shoul d

2 line
25

1 participate in ongoing discussions in the

2 | egal academ ¢ community over how best to

3 train new generations of |awers, and we

4 shoul d take that training and share it with
5 young people, with others as well.

6 W nmust do nore, and we nust
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7 realize that there are a whol e group of

8 people out there that can't afford the | aw

9 Wth shrinking budgets, we have got to do
10 nor e.
11 We have got to think in terns of
12 coll eges, or the creation of colleges, of
13 communi ty advocacy that would train | awers,
14 non-|lawers, in howto solve nei ghborhood
15 probl ens before crines are conmmtted; howto
16 advocate for children and famlies; howto
17 navi gate wel fare and housi ng bureaucraci es;
18 and how to organi ze and ensure safe and
19 heal t hy nei ghbor hoods.
20 | said that, once, at a House of
21 Del egates neeting, and | got a call from
22 I1linois, froma very irate person, who said:

2 line
26
1 "You are taking cases froml|awers!"
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2 And | said, "I haven't seen a

3 | awyer handl e sone of the cases | amtal king
4 about, in a very long tine."

5 Most | awyers don't know how to

6 sol ve the problemof getting the vacant | ot

7 cl eared, of getting the crack house down, of
8 getting the problem solved wth the | andl ord.
9 There is so nuch that we can do if we

10 encourage others to be problem solvers, as
11 wel | .

12 We have an extraordinary

13 opportunity. The | egal profession has an

14 opportunity to help bring this Nation

15 together; to build understanding, rather than
16 to divide it; to build community, rather than
17 to fragnent it; to be the peacemaker and the
18 probl em sol ver, as never before in the

19 hi story of the profession.

20 At the sane tine, we nust never

21 forsake our role as defenders of liberty and
22 advocates for justice for all Americans.
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2 line
27

1 But, isn't that what life is all

2 about? Wen do we use the sword, and when do
3 we reach out our hand and |isten and tal k our
4 way to understandi ng?

5 If |awers are taught how to, and

6 i f they hone and prize their skills as

7 peacenakers and probl em sol vers, then they

8 wll be far better prepared to serve their

9 clients, their community, and their Nation.
10 In this next mllenniumof the
11 practice of law, we may know a nore peacef ul
12 Nati on and a nore peaceful world.
13 Thank you very nuch.
14 (Wher eupon, the proceedi ngs
15 wer e adj ourned.)
16 Xk % x %

17

http://www.usdoj.gov/archive/ag/speeches/1998/0205_ag_cgo.htm (33 of 34) [6/4/2009 11:13:03 AM]



Address by Attorney General Janet Reno on Alternative Dispute Resol...e American Judicature Society Chicago Bar Association Standard Club

18

19

20

21

22

2 line
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