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In Memoriam: Page Newton

What can you say when you lose a valued member of your staff? Working in the Executive Office for
United States Attorneys or in a United States Attorney’ s officeis not just ajob, it is avocation. No matter how
difficult the issues, no matter how intense the workload or emotionally draining the solutions, you come to work
every day to do what is right, hoping to make the world a better place. Page Newton did make the world a better
place for all of usinthe United States Attorneys community.

Page will be greatly missed, not only for hislegal skillsand true professionalism, but for his complete
dedication to the men and women of the United States Attorneys' offices and to doing what was right. Every day,
Page rolled up his deeves and charted through complex legal issues and advised us on important areas of the law.
More importantly, though, Page’ s smile and laughter were infectious. He made the job fun and put thingsinto
context.

It is uncanny. The Friday before Page passed away, | spent two hours with him and the Legal Counsel staff
reviewing cases. Even during that serious meeting, Page was able to make us all laugh. Once again, Page kept us
in check.

We spend alot of time waiting for the right moment to tell someone how much we appreciate what they do.
Do not wait. Go to your coworkers, your employees, or your boss and tell them they did a good job or just that
you appreciate them. Thank them right away. We never know how long we are going to be on this earth. We may
never find the “right” time to say thanks.

All of usin EOUSA and in the United States Attorneys’ offices owe Page thanks for hiswork and for making
our world a better place, personally and professionally. We are dedicating this issue of the United States
Attorneys’ Bulletin to Page as atribute to him.

We will miss Page as a colleague and as a friend. He was a part of our family.

Donna A. Bucella
Director
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Experienced Attorney/DOJUnited States Attorney’ s Office/Western District of Wisconsin

In Tribute: Page Newton

By the Legal Counsel’s Office Staff, EOUSA

F. Page Newton
“A man's real life is that

accorded to him in the
thoughts of other men b
reason of respect or natur
love”

Joseph Conrad

On June 6, 1998, the Department of Justice lost a
dedicated and highly respected public servant,

F. Page Newton. Page began his honorable service with
the Department in 1987, when he was appointed asa
Labor Relations Specialist with the Justice
Management Division. Five years |ater, Page moved to
the Legal Counsdl’s office, Executive Office for United
States Attorney, (EOUSA) as an attorney advisor, and
since 1993, Page served as Senior Attorney Advisor.

Page graduated from Springbrook High School,

Silver Spring, Maryland, in 1971. Page began his
federal employment with a summer job working on the
loading dock at the National Archives. Hereceived a
BA Degree from Haverford College and soon after re-
entered federal service full time with the Department of
Labor as a claims examiner. Page then worked for one
year with the Federal Energy Administration before
transferring to the Department of Energy as a Labor
Relations Specialist. While honing his skills as a Labor
Relations Specialist, Page attended Georgetown
College of Law at night, and in 1981, Page graduated

from law school. Page remained with the Department of
Energy until 1987 when he transferred to the
Department of Justice.

Page was a gifted lawyer who unsdlfishly shared his
wealth of experience and breadth of expertise with
colleagues, particularly concerning issues involving
personnel matters. Page was always available to answer
afellow employee' s question and to think creatively to
resolve alegal issue from afresh perspective. Page
possessed a unique talent in resolving contentious
personnel issuesin afair and legally sound manner
without resorting to litigation or imposition of
disciplinary action.

Page never dismissed an idea; he ddlighted in
thought and discussion. Page truly loved the law, and he
readily cited applicable cases, no matter how arcane,
and frequently he supplemented the case law with
citations to corresponding Department policy, complete
with alesson in the history of the policy. Page was a
font of Department of Justice history. It was an extra
special treat to participate in one of his unofficia
walking tours of the Main Justice building.

While serving as Senior Attorney Advisor, Page
was assigned the most sensitive cases involving labor
relations and employee disciplinary issues concerning
employees in the United States Attorneys' offices
(USAOs) and EOUSA. Senior USAO and EOUSA
officials sought Page’ s wise counsel. Page found each
new case a challenge, and his enthusiasm for his work
never waned.

Page was ataented, intelligent Senior Attorney
Advisor, and he aso excdlled as afriend. The enthu-
siasm he devoted to hiswork was a mere reflection of
his enthusiasm for life, his curiosity in the unknown,
and his love for people. The most special peoplein his
life were hiswife, Renee; his daughter, Colyn; and his
son, Cole.

It iswith sadness we say farewell to Page, a great
friend and steadfast colleague. We share in the sorrow
of Attorney General Janet Reno who said when hearing
about Page' s untimely death, “Page Newton was a
wonderful public servant. He advised United States
Attorneys’ offices throughout the nation on labor law
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issues and helped make them better places to work. He
will be sorely missed.”

Godspeed, Page.

|nterview with Associate Attorney
General Raymond Fisher

Associate Attorney General Raymond Fisher (RF) was
interviewed by Assistant United States Attorney (AUSA)
David Nissman (DN), Editor-in-Chief of the United Sates
Attorneys’ Bulletin.

DN: Which of your prior experiences helped prepare you
for the job of Associate Attorney General?

RF: | have abackground in civil litigation that included
antitrust cases. The last two years of my practice | served
on the Police Commission for Los Angeles. That has been
amajor asset for me here because it hel ped me understand
the law enforcement side of things in the Justice
Department. Since | was acivil litigator, | didn’t have any
direct prosecution experience nor did | do much in the
criminal law area. With the Los Angeles Police
Department (LAPD), | got involved in local law
enforcement and technology issues, both of which are now
R important through the COPS program, the OJP programs,

] ] ) and the Attorney General’ sinitiative on law and
aymond Fisher was appointed Associate Attorney technology.

General by President Clinton and confirmed by the Senate

in November 1997. As the third-ranking official of the  pN- The Alternative Dispute Resolution (ADR) program

Department of Justice, he oversees the work of the Civil, i nder the direction of the Associate Attorney General. Is
Civil Rights, Antitrust, Tax, and Environment and Naturalihis an area of special interest to you?

Resources Divisions. Mr. Fisher also has oversight
responsibility for the Office of Justice Programs (OJP)
and the Community Oriented Policing Services (COPS)

Associate Attorney General
Raymond Fisher

RF: ADR isimportant. I’ ve been both a mediator and an
arbitrator. In litigation there are many settlement efforts.
program.. , _ ~ Mediation was an afterthought, until as recently as five or
Mr. Fisher, abusinesstrial lawyer, wasthefounding gy years ago. At least in the corporate law practices it
partner of_the Los A.ngeles off_lce of_HeIIer, Ehrman, Wh't%aught on asamajor ADR mechanism, driven largely by
& McAuliffe. Mr. Fisher received his B.A. degree from 1y yoer conscious corporate counsel who began to include

the University of Californiaat SantaBarbaraand his e cogts of amediator in their litigation budgets in order
L.L.B. degree from Stanford Law School. In additionto {4 pyyi ng cases to a front-end conclusion.

his extensive business law practice, Mr. Fisher has served

as President of the Los Angeles Police Commission. DN: Your bio describes you as being a business trial

lawyer. That's an interesting way of describing yourself

JuLy 1998 UNITED STATESATTORNEYS BULLETIN i 3



because the general ruleisthat it is best for businessesto police officers you need basic things like radios, more

avoid litigation.

RF: Trial lawyersin the civil profession are often
identified as plaintiffs—personal injury and products
liability lawyers. There’ san organization in California

sophisticated equipment, and computers. Similarly, | got
involved in trying to stimulate interest in what is now
being called the 3-1-1, non-emergency call system, which
was recently implemented in Dallas and Baltimore. | also
got involved in juvenile criminal activities and prevention

called the Association of Business Trial Lawyers of whichprograms through the juvenile division. | started a

| am amember. They took that terminology deliberately.
They wanted to emphasi ze that they actually went to

consortium of city agencies and non-profit organizations
between the LAPD and the school district just to get them

triall—which is something some of us had done—that we networking together. These programstied in with DOJ' s

represented businesses, and that we were not personal
injury lawyers.

DN: How did you get interested in the L.A. Police
Commission?

Weed and Seed Program.

DN: Isthis background useful in your new job?

RF: All of those concerns moved with me into my current
position. We' re emphasizing technology and local law

RF: The Police Commission structure in Los Angelesis enforcement issues, through COPS, OJP, and other

somewhat unique. The Commission is afive member,
part-time civilian body which is actually—under the city

programs. The Attorney General has, through the
Deputy’ s office and the Associate' s office, really focused

charter—the head of the police department. It’s anal ogouson technology—not just for local but for federal law

to the board of directors of acorporation. | was Deputy
General Counsdl to the Christopher Commission, which
looked into the LAPD after the Rodney King incident. In
1992, | was involved with Warren Christopher and the
Commission in developing reforms for the LAPD. Then
about three years ago, under a new mayor, Mayor
Reardon, there was a new Police Commission in place.

enforcement. We had ajoint summit with the Department
of Defense because we would like to use some of their
technological developmentsin the field, both for federal
and local law enforcement. It'sareal problem when you
don’t have cutting edge technology to accesswhat’s
available on the Internet or, for example, through program
litigation support. What we' re confronting in the private
sector istrue even in the Justice Department. It's

DN: How were you selected for the Commission and whatfrustrating to the line attorneys who are trying to put their

were your duties?

RF: Mayor Reardon asked me to join the Commission
because of my prior experience with the Christopher

cases together and don’t have the degp resources that
private counsdl have. The sameistruein law enforcement.
You can talk about al of the great technologies available
for analyzing fingerprints and identifying mug shots but if

Commission. We ingtituted a number of reforms designed law enforcement doesn’t have laptops strong enough to

to make the LAPD more community-friendly.
| joined the Commission in 1995 and was €l ected
President the following year.

endure the beating of a patrol car environment then we
haven't put the proper tools in place. We' re in an exciting
technol ogy-driven age and we have hardware and software
bottlenecks standing in the way of getting to the front line.

DN: Did you view the COPS program from the local side?

DN: Did the Commission focus on the rights of the

RF: Yes. | dealt with many community policing issues andndividual?

those relating to the hiring of new officers. When | joined

the Commission, LAPD employed approximately 7,500

RF: Yes. The Christopher Commission wastriggered by a

officers. Mayor Reardon campaigned to add 3,000 officers/ery visible excessive force incident. That led to an
to the force. Many of those officers were hired because of intensive, in-depth analysis of the behavior patterns of

COPS grants. The LAPD was behind on the technology
curve. Consequently, we also focused on technology and
the infrastructure—because when you hire alot of new

LAPD officers. A dtatistical analysis of the records found
that there was, in fact, a small but appreciable core of
officers who had numerous excessive force complaints
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against them. Ultimately, thisled to a general review of

RF: There are avariety of issues at Main Justice we have

LAPD policiesfor use of excessive force and its disciplinean interest in, but it is not our place always to be dictating

policies regarding the improper use of excessive force.

DN: How does this experience relate to the federal law
enforcement community?

RF: From afederal law enforcement standpoint, the

from the top. We really need to understand what' s going
on out onthelineor inthefield. | fed very strongly about
that. | came from alaw firm where we had a number of
offices. | was the managing partner of the Los Angeles
officeand | made it a point to go to all the other officesto
get to know the attorneys. | take the same view in my

Deputy’ s office and my office try to make sure we live up current position.

to what we preach. | worked closely with the police for a
little more than two years and devel oped avery strong
appreciation for law enforcement. They put their lives at

DN: Can you give us an overview of what you've
discovered in the world of OJP that might be of interest to

risk. I’'ve goneto five funerals of officerskilled in the line us?

of duty. They're very tragic and moving experiences
because these officersliterally have given their livesto
serve and protect the public. These officers were very
young and left young families. When people paint with a
broad brush and put abad rap on police you have to be
careful. Sure, there are some bad cops, but there are alot
of good copsand | transfer that same attitude to federal
law enforcement agencies.

RF: Onething I've discovered isthat there' sa
tremendous amount of federal dollars that flow through
OJP and its bureaus. Laurie Robinson and the heads of the
various OJP bureaus have been very good at coordinating
their programs within the limits established by Congress.
On some of these programs, Congress doesn't allow OJP
to set grant limits. Asaresult, OJP isin aposition to
channel grant funds and resourcesin a manner that stimu-

“Wereally need to understand what’ s going on out on
thelineor in thefield. | feel very strongly about that.”

Raymond Fisher

lates the innovation and best practices, as the Attorney
General likesto call it, inthefield. This certainly allows
for local initiative. | valuethat alot because sitting on a
reform police commission, dealing with local law

DN: Do you anticipate having much contact with the
AUSA community?

RF: Yes. | recently completed atrip through Corpus
Christi, Houston, Dallas, and Los Angeles. I'm going to
Alaska soon and | attended the United States Attorneys
Conferencein Memphis. | am making it apoint in all of
these trips to meet with the United States Attorneys and,
to the extent that it' s possible, with their staff and the
AUSAs. Paul Cogginswas really good about pulling
together agroup of federal prosecutors. | had a chance to

meet with Jim DeAtley’s staff down in Corpus Christi and

get their perspective. For example, in Corpus Christi, |
learned about some of the problems that office

encountered with medical malpractice cases arising out of

a Seattle facility. The Corpus Christi USAO expressed
some practical problems with trying to prove a case or

enforcement issues with a very motivated mayor and with
support from most of the City Council, we thought we
were doing one heck of agood job in addressing the
moderni zation of the police department and implementing
community policing as we saw it from the perspective of
Los Angeles. We did not relate well to the notion of
Washington trying to tell us, from a distance, how best to
deal with these important issues, be it discipline of police
officers or implementing community policing.

DN: What relationship with the Federal Government
would you have preferred?

RF: We wanted a consultation, where it was appropriate.
We wanted the dollars that helped us get off the ground. |
think that’s a very important aspect of what OJP is doing
now—using its expertise as a resource to the field.

deal with or defend a case where your expert witnesses and The Attorney General’s commitment to juvenile crime

doctors are in Seattle.

prevention isone of the reasons | took thisjob. | havea
very high regard for education and what it can do for

DN: What is your perspective of the relationship between Kids.”

the Department in Washington and the United States
Attorneys’ offices?

Raymond Fisher
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DN: Were the OJP programs one of your strong reasons | realize there's avery necessary cooperative relationship

for taking the job of Associate Attorney Genera? between what happens in the United States Attorneys
offices and what happens here. My hope isto not get

RF: The Attorney General’s commitment to juvenile criméoottled up in Washington. | want more than a

prevention is one of the reasons | took this job. Washington/Main Justice perspective. | think it’s exciting

| have avery high regard for education and what it can do to hear the perspective of Assistant United States

for kids. Our federal programs help at risk kids deal with Attorneys. <

and overcome these problems rather than just coming

down on them with punishment. The Attorney General has

charged me with the follow-up to the Jonesboro shooting

and the related President’ sinitiative. We're convening a

group of expertsto help us evaluate thisincident. Thereis

going to be arole for AUSAs in this group because it has

alocal aspect to it. What may be causing problemsin

Joneshoro, Arkansas, may not be the same as what’s going

down in New Y ork, New Jersey, or big citiesin magjor

metropolitan areas. Violence among young peopleisa

serious problem. We need to draw on all of our resources,

including the tremendous resources of the USAOs.

DN: Do you have any message you' d like to send out to
AUSAs?

RF: | want to get acquainted with the AUSA community. |
have had a number of limited occasionsto go out in the
field. | look forward to doing that more.
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National Advocacy Center Dedication
Ceremony

Donna A. Bucella
Director, Executive Office for United Sates Attorneys

Columbiais more than a skillstraining center—it isa

On June 1, 1998, | had the honor and pleasureof ~ Meeting place to exchange ideas and strategies. The
participating in the Dedication Ceremony for the National

Advocacy Center (NAC) in Columbia, South Carolina.

Just afew years ago, | stood in the middle of a |a|'ge NAC will prOVide tral ni ng to Assistant United States
parking lot and determined that it would be the place for - Attorneys, other Justice Department attorneys, and state
the NAC. During those few years, the parking lot was ~ and local prosecutors under one roof. Aswe are all
replaced by anew, state-of-the-art facility, whichnow  partnersin the fight against crime, we believe that we can
houses the United States Department of Justice'slegal  Petter address the law enforcement priorities of our

education activities. It is the premiere legal training facilitycountry by conducting cooperative training with our state
in the country. and local counterparts. The NAC will provide, for the first

time, joint training programs for federal prosecutors,
federal agency attorneys, and local prosecutorsin areas
where they have mutual interests.

We are very fortunate to have the NAC located on the
beautiful campus of the University of South Carolina. In
addition to providing our students with the best
continuing legal education possible, we want thisto be a
complete educational experience. The University of South
Carolina has welcomed our prosecutors and staff and
made us fedl part of the University community. We are
working on ways to develop relationships with many of
the colleges within the University. We hope to gain insight
from the University’ s experts about distance learning and
broadcasting our legal programs to prosecutors
nationwide. We believe that the enormous talent available
at the University will only enhance the quality of the
educational programs offered at the NAC.

With the NAC now areality, we begin the process we
planned for the last five years. Using well-equipped
courtrooms and classrooms, we can focus our attention on
developing an enhanced curriculum which will address
issues of anational scope. With our partnersin the
National District Attorneys Association (NDAA), we

| know that the process of legal education isonethat intend to develop and present coursesin areas such as
never ends. Each day brings new issues, ideas, and public corruption, health care fraud, telemarketing fraud,
challenges. It isimperative that we continue our educationViolent crime, methamphetamine labs, drug prosecutions,
after law school so that we can provide the best legal and juvenile justice. The NAC will facilitate our ability to
representation to the people of the focus on legal issues with nationwide impact.
United States. What we have built in the city of

Entry Hall at the National Advocacy Center

8 UNITED STATESATTORNEYS BULLETIN JuLy 1998



The Office of Legal Education moved its operations
from Washington, D.C., into the new facility and offered
itsfirst classesin April. The NAC comprises 262,290 a
square feet of space. It contains two mock courtroom d
suites consisting of 10 courtrooms and two 50-seat lecturev
halls. The NAC aso has two 190-seat lecture halls, one o
75-seat lecture hall, a 440-seat conference room that can ca
be subdivided into smaller mesting rooms, a 150-seat c
dining hall with afull kitchen, and 264 guest rooms. In  y
addition, the facility includes high-tech courtroom s
presentation systems in each courtroom, a 60-student ki
computer training lab, and 8 video playback rooms where I|
students can analyze their taped courtroom performances. s
In the future, we will be able to produce and edit our own a

Lecture Hall at the National Advocacy Center

videotape programs and conduct distance learning nd management of legal operations.
programs from the NAC. The Center will employ | believe that the activation of the NAC is the beginning of
approximately anew erain legal training and cooperation in the law

60 individuals from EOUSA and the NDAA. Withthe  enforcement community. Located in one facility, we will
assistance of more than 2,000 visiting instructors, more  be able to conduct cross-training with our state and local
than 10,000 individuals will participatein training counterparts and take advantage of the best legal expertise
programs annually at the NAC. availablein al levels of government. | look forward to

A great deal of training has already taken place at the seeing you al in Columbia. <
NAC. In fact, fromits opening in April through the
Dedication Ceremony, approximately 1,215 Federal, state,
and local prosecutors have attended courses on

Guest Room at the National Advocacy Center
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Crafting Helpful Indictments

Ronald H. Levine’
Chief, Criminal Division
Eastern District of Pennsylvania

The decision to indict (or not) is perhaps the
most significant exercise of the prosecutor's substantial
discretion and power to affect peoples' lives. Not
surprisingly, Department of Justice (DOJ) policies
dictate that this decision carefully be considered.

Probable cause is not enough. The prosecutor ought
not indict unless the evidence is sufficient to obtain and
sustain a conviction. See United States Attorneys'
Manual (USAM) at § 9-27.220 (October 1997). If the
evidence is there, the indictment should charge the most
serious crime(s) consistent with the offense conduct
likely to result in aconviction, but asfew crimes as are
necessary to ensure that justice is done. USAM at 88 9-
27.310-320. Of course, the indictment decision, and its
timing, may not be based on race, gender, rdligion,
persona feelings, or thought of personal or
professional consequences. See USAM 88 9-27.220 and
9-27.260; see also Ethics and Professional
Responsibility Manual at § 12.5 (November 1995).

Once, however, the decision to chargeis made, itis
time to craft the indictment. An indictment is more than
adocument that triggers the event of a prosecution. It is
an advocacy tool. Loosdly drafted indictments leave
land mines. Well-crafted indictments help persuade the
judge of the strength of the case, facilitate the
admission of evidence, negate defenses, structure jury
arguments, guide jury deliberations, and defeat pre-trial
motions and appeals. It can really make adifferencein
a'"close" case.

To maximize the effectiveness of an indictment, the
prosecutor must view it (like most investigative and
legal decisions) through the prism of trial. The
operative editorial questions are: How will the jury see
and use the indictment? How will the Government use
it? How will the defense attempt to use it against the
Government?

This article addresses the basic pleading requirements,
charging decisions, and strategy considerations of
indictment writing. The reader is cautioned to consult
the USAM at 88 9-12.000 et seq. and 9-27.000 et seq.
(pertaining to indictment drafting and the charging
decision) and to be familiar with the case law, local
rules, and practices specific to your Digtrict and Circuit.

When to Indict

An indictment is the mandatory charging instrument
for al federal crimes punishable by over one year injail
(felonies), absent an open-court waiver by the
defendant. U.S. ConsT. amend. V; Fed. R. Crim. P.
7(a)-(b). Misdemeanors may be prosecuted by
information. Id. An indictment is not required to
prosecute misdemeanors charged in separate counts,
even if the aggregate jail term upon conviction is over
one year. United Sates v. Johnson, 585 F.2d 374, 377
(8th Cir.) (per curiam), cert. denied, 440 U.S. 921
(1978). Juveniles—persons under 18 at the time of the
crime—must be prosecuted by information and only
upon DOJ certification. See 18 U.S.C. 88 5031 and
5032; see also USAM at § 9-8.000 et seq.

For defendants going to trial, or for pleading non-
cooperators, an "indictment” connotes criminality to the
jury or thejudge in away that an "information" does
not. Also, an indictment gives the prosecution the
sanction of the grand jury, which provides some
insulation from the nullification defenses of prosecu-
torial vindictiveness or overreaching. If prosecution
commences by complaint and arrest warrant, the
Government has 30 days to file an indictment as

*
| want to thank First Assistant United States Attorney Michael L. Levy, Eastern District of Pennsylvania, for his thoughtful comments
about this material. | aso found useful the outline titled " Approaches to Indictment Drafting in Complex Cases," presented by Assistant United States
Attorney JuliaK. Craig, Southern District of Cdlifornia, at the Complex Prosecutions Seminar held in Annapolis, Maryland, on July 9, 1996.
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measured from the date of arrest or service of
summons. See 18 U.S.C. § 3161(b).

When to Supersede

Superseding indictments should be sought to
accommaodate new evidence, defendants, theories, and
crimes, or to correct substantial errorsin the original
indictment. If it does not prejudice the defendant, a
superseding indictment may be returned at any time
beforetrial. See, e.q., United Satesv. Grossman, 843
F.2d 78, 84 (2d Cir. 1988) (superseding indictment two
days before tria), cert. denied, 488 U.S. 1040 (1989).

If the limitations period on a charged crime expired
between the time of the original indictment and the
proposed superseding indictment, use caution in super-
seding the indictment. A material amendment of the
charged crime in the superseding indictment, which
either broadens the charges against the defendant or
exposes the defendant to increased punishment, could
trigger a successful defense argument that anew crime
has, in fact, been charged and that the limitations period
for that "new" crime has lapsed. See United Satesv.
Friedman, 649 F.2d 199, 203-04 (3d Cir. 1981);
United States v. Schmick, 904 F.2d 936, 940-41 (5th
Cir. 1990), cert. denied, 498 U.S. 1067 (1991). If,
after the limitations period has expired, the original
indictment is dismissed without prejudice, anew
indictment may be returned within six months of the
dismissal. See 18 U.S.C. § 3288; United Satesv.
Italiano, 894 F.2d 1280, 1282-83 (11th Cir.), cert.
denied, 498 U.S. 896 (1990).

Charging Language: Part A—The Statute

Theindictment must cite the statute or regulation
allegedly violated. Fed. R. Crim. P. 7(c)(1); see also
U.S. ConsT. amend V1. Misciting the statute, however,
isnot fatal so long as the defendant is not mislead or
prejudiced. Fed. R. Crim. P. 7(c)(3); see also United
Satesv. Hall, 979 F.2d 320, 323 (3d Cir. 1992).

The caption is not considered to be a part of the
indictment, and erroneous information in the caption
will not affect the indictment's vaidity. United
Satesv. Ebolum, 72 F.3d 35, 39 (6th Cir. 1995); see
also United Satesv. Fawcett, 115 F.2d 764, 766 (3d
Cir. 1940). Note, however, that some courts have held
that a caption can cure adefect in the body of the
indictment. United States v. Fitzgerald, 89 F.3d 218,

222 (5th Cir.), cert. denied, 117 S. Ct. 446 (1996);
United Statesv. Hernandez, 980 F.2d 868, 871-72
(2d Cir. 1992).

Theindictment must state every e ement of the
crime charged. Cochran v. United Sates, 157 U.S.
286, 290 (1895). A subsequent hill of particulars will
not cure an indictment that omits an essential element
of the crime. Russall v. United States, 369 U.S. 749,
765, 769-70 (1962). The charging language need not,
however, parrot the statute. Courts will uphold the
validity of charging language, if acommon sense
reading enabl es the defendant to prepare a defense and
assert the protection of the Double Jeopardy Clause.
United States v. Alber, 56 F.3d 1106, 1111-12 (Sth
Cir. 1995). Technical errors or omissions generaly are
not fatal. United Sates v. Cummiskey, 728 F.2d 200,
206-07 (3d Cir. 1984).

Tracking the text of the statute helps prevent the
inadvertent omission of: (1) anecessary element (e.g.,
interstate commerce); (2) ajurisdictional requirement
(e.g., goods over $5,000 in ITSP under 18 U.S.C.

§ 2314); or (3) a sentencing enhancement provision of
the crime (e.g., value over $100 in theft of Government
property under 18 U.S.C. § 641). Likewisg, it helpsto
avoid the unwitting addition of an unnecessary intent
element, e.g., adding the specific intent requirement of
"willful" behavior, when the crime requires only a
genera "knowing" level of intent. Note that charging
the "causing" prong of 18 U.S.C. § 2(b), will import a
willful level of intent as an e ement to be proved in the
case. See United Satesv. Curran, 20 F.3d 560, 567-
68 (3d Cir. 1994). However, exclusive reliance on the
text of the statute is inadvisable because an offense
sometimes includes an e ement not explicit in the
statute. Research must confirm the elements.

Charging Language: Part B—Pleading the Facts

Theindictment must contain a"plain, concise, and
definite" statement of the essentia facts constituting the
crime charged Fed. R. Crim. P. 7(c)(1); seealso U.S.
Const. amend. VI (right to be informed of "nature and
cause" of accusation). If forfeiture is sought, the indict-
ment also must describe the extent of any interest or
property. See Fed. R. Crim. P. 7(¢)(2) and 31(e); see
also United States v. Sokolow, 91 F.3d 396, 414 (3d
Cir. 1996), cert. denied, 117 S. Ct. 960 (1997).
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While the indictment may incorporate the words of
the statute, it must also contain a statement of facts and
circumstances sufficient to inform the defendant of the
specific crime with which the defendant is charged and
its elements, so as to enable a defendant to assert a
claim of double jeopardy. Hamling v. United States,
418 U.S. 87, 117-18 (1974); United Sates v.
Olatungi, 872 F.2d 1161, 1166 (3d Cir. 1989). This
trand ates into the "who, what, when, where, and how"
of the crime. See, e.g., United Satesv. Frankel, 721
F.2d 917, 917-19 (3d Cir. 1983) (charged check kite
behavior does not make out misrepresentation element
of "scheme to obtain money by means of false
representations” under mail fraud statute).

The indictment should provide the approximate
dates of, the general location of, and sufficient detail
regarding the behavior constituting the crime. For
example, in afelon-in-possession firearms case under
18 U.S.C. § 922(g)(1), the indictment should plead the
date and general location of the crime, the make, type,
and seria number of the weapon, and the prior felony
conviction. See, e.g., United States v. Rogers, 41 F.3d
25, 29-30 (1st Cir. 1994), cert. denied, 115 S. Ct.
2287 (1995).

Government’sresponse or “hill.” Despite the theo-
retical ability to amend abill of particulars "as justice
requires," Fed. R. Crim. P. 7(f), abill can act to freeze
prematurely the Government's theory of the case.
United Satesv. Smith, 776 F.2d at 1113 (Government
strictly held to position in hill).

PRACTICE TIP: A bill listing unindicted co-conspirators
may affect the court's view of who the Government has
proven to be amember of the charged conspiracy. An
incomplete disclosure in the bill of unindicted co-
conspirators could forecl ose the admission of co-conspirator
statements by or to individuals not listed in the bill. See Fed.
R. Evid. 801(d)(2)(E).

PRACTICE TIP: Paragraphs of a prior count may be
incorporated by reference into a subsequent count to avoid
unnecessary redundancy. Fed. R. Crim. P. 7(c)(1). If you do
so, be sureto incorporate al necessary allegations, as each
count will be read for sufficiency asif standing on its own.
Dunn v. United States, 284 U.S. 390, 393 (1932)(Holmes,
J).

Failure to give the defendant notice of the basic
facts congtituting the crime will open the door to a
burdensome motion for abill of particulars. See Fed. R.
Crim. P. 7(f); see also United States v. Rosa, 891 F.2d
1063, 1066 (3d Cir. 1989); United Sates v. Addonizio,
451 F.2d 49, 63-64 (3d Cir. 1971), cert. denied, 405
U.S. 936 (1972). Conversely, abill of particulars
motion often can be defeated by a combination of a
sufficiently specific indictment and subsequent
discovery. Rosa, 891 F.2d at 1066.

Sometimes, the court may find that the defendant is
entitled to certain information not pleaded in the indict-
ment, e.g., the identity of unindicted co-conspirators.
See, e.g., United States v. Smith, 776 F.2d 1104, 1105,
1113 (3d Cir. 1985). Thus, it isimportant to think
about potential trial consequences when drafting the

In addition, the Government's bill of particulars
may be construed as an admission of a party-opponent
under Fed. R. Evid. 801(d)(2)(A) and (B), and offered
as evidence at trial in the defense case. See United
Satesv. GAF Corp., 928 F.2d 1253, 1258-1262 (2d
Cir. 1991) ("prior inconsistent” bill of particulars which
conflicts with Government'strial presentation
admissible in defense case).

Charging Language: Part C—Date and Time of the
Crime

The phrase "on or about" appropriately covers any
date or time period within reasonable limits of the
offense conduct. United States v. Schurr, 775 F.2d
549, 559 (3d Cir. 1985); United Sates v. Somers, 496
F.2d 723, 745 (3d Cir. 1974). Starting atime period
with "on or before" or ending it with "on and after”
may, however, render the indictment insufficient for
vagueness. See United Sates v. Edmondson, 962 F.2d
1535, 1541 (10th Cir. 1992). Nonetheless, proof of any
date within reason, before the indictment and within the
statute of limitations, usualy is sufficient, even if the
defendant intends to present an alibi defense. Schurr,
775F.2d
at 559. Sometimes, however, the date of the crimeis
material and must be charged and proved. See, e.q.,
United Satesv. Goldstein, 502 F.2d 526, 528 (3d Cir.
1974) (date is material in afailure-to-filetax case;
defendant charged with failing to file by April 15 but he
had no duty to file until May 7 dueto an IRS
extension).
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Charging Language: Part D—Jurisdiction and
Venue

Thereis no requirement to plead venue in an
indictment. See United States v. Votteller, 544 F.2d
1355, 1361 (6th Cir. 1976). But, there is no advantage
to omitting venue allegations. After al, venue hasto be
proven at trial. United Sates v. Branan, 457 F.2d
1062, 1065-66 (6th Cir. 1972); U.S. CONsT. art. 111, §
2; U.S. ConsT. amend. VI; Fed. R. Crim. P. 18.
Omission of avenue allegation in the indictment will
likely draw apre-trial motion for abill of particulars or
transfer under Fed. R. Crim. P. 21(b). Worse yet,
defense counsel may make amid- or post-trial motion
to dismiss the indictment.

For venue purposes, alleging the federal district in
which the crime occurred is sufficient. United States v.
Bujese, 371 F.2d 120, 124 (3d Cir. 1967). The indict-
ment need not allege the specific place where the crime
occurred. Note that pleading the place(s) of the crimeis
necessary (but not for venue), when the crime incorpo-
rates place as an element. See, e.g., 18 U.S.C. 88 875
(interstate threat by wire), 2312 (interstate transport of
stolen cars), 2314 (ITSP), and 1343 (interstate wire
fraud).

Who and What to Charge: Part A—Joinder of
Defendants

Defendants should be joined in an indictment if they
participated in the same acts, transactions, or series of
acts or transactions, congtituting the crime. Fed. R.
Crim. P. 8(b). The presumption is that defendants
jointly charged should bejointly tried. Zafiro v. United
Sates, 506 U.S. 534, 537 (1993); United Satesv.
Sebetich, 776 F.2d 412, 427 (3d Cir.), cert. denied,
484 U.S. 1017 (1985).

Thetrial of improperly joined defendants may be
severed, Fed. R. Crim. P. 14., but “ defendant
severance” isnot easily obtained. For severance, clear
and substantial prejudice from ajoint trial must be
proven, e.g., the compromise of a defendant's specific
trial right or otherwise inadmissible spillover evidence
which prevents the jury from making ardiable
judgment about guilt or innocence. Zafiro, 506 U.S. at
539; United Satesv. De Peri, 778 F.2d 963, 984 (3d
Cir.), cert. denied, 457 U.S. 1110 (1985). Even if
prejudice is shown, the court may tailor relief short of
severance. Zafiro, 506 U.S. at 539. For example,

curative instructions and redacted Bruton confessions
may obviate the need for a severance.

Often, thisissue arises where one defendant has a
major rolein aconspiracy and the other alesser role, or
where one defendant obstructs justice after the crime
and the other does not. The less culpable defendant
complains of unfair spillover from the "big" case.
Disparity of evidence, however, israrely avalid ground
for severance. See United Statesv. Console, 13 F.3d
641, 655 (3d Cir. 1993), cert. denied, 114 S. Ct. 1660
(1994). Similarly, the fact that a defendant has a better
chance of acquittal if tried aloneis no ground for
severance. United Satesv. McGlory, 968 F.2d 309,
340 (3d Cir. 1992), cert. denied, 507 U.S. 962 (1993).

Mere disagreement between defendants about the
facts or the existence of antagonistic defenses alone
cannot justify severance. Zafiro, 506 U.S. at 538-39;
United States v. Balter, 91 F.3d 427, 432-33 (3d Cir.),
cert. denied, 117 S. Ct. 518 (1996). When defenses so
irreconcilably conflict that ajury could infer guilt from
the conflict alone, or acceptance of one defendant's
defense will lead the jury necessarily to convict the
other defendant, a severance may be granted. See, e.g.,
United Satesv. Serpoosh, 919 F.2d 835, 837-39 (2d
Cir. 1990).

A defendant has a better chance at severanceif the
defendant can prove that, at separatetrials, a co-
defendant would waive the Fifth Amendment privilege,
take the stand, give truly exculpatory testimony, and
not be subject to damaging impeachment. United
Satesv. Boscia, 573 F.2d 827, 832-33 (3d Cir.), cert.
denied, 436 U.S. 911 (1978). However, mere ale-
gations to this effect are not enough. The defendant
should be made to prove these circumstances through
the affidavit of the “testifying” co-defendant. See
Boscia, 573 F.2d at 832.

PRACTICE TIP: Severance gives neither the defendant nor
the alleged testifying co-defendant the right to specify the
order of the severed trials. United States v. Cuozzo, 962 F.2d
945, 950 (9th Cir.), cert. denied, 506 U.S. 978 (1992);
United Sates v. Haro-Espinosa, 619 F.2d 789, 793 (Sth Cir.
1979); United Sates v. Becker, 585 F.2d 703, 706-07 (4th
Cir. 1978), cert. denied, 439 U.S. 1080 (1979).

Who and What to Charge: Part B—Joinder of
Crimes

In single-defendant cases, crimesrelated in time or
by logic, of similar character, based on the same acts or
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transactions, or based on multiple acts or transactions
forming parts of acommon scheme or plan should be
joined in separate counts of one indictment. Fed. R.
Crim. P. 8(a) and 13; see also Virgin Islands v. Sanes,
57 F.3d 338, 341 (3d Cir. 1995). Rule 8(a) is per-
missive, but the better practice and Department policy
istojoin the crimes for reasons of judicial economy and
repose of the defendant. Petite v. United Sates, 361
U.S. 529, 530 (1960) (per curiam).

Improperly joined crimes may be severed into
separatetrials. Fed. R. Crim. P. 14. Severance is not
appropriate simply because proof of one crimeisfar
greater than proof of the others. United Satesv.
Eufrasio, 935 F.2d 553, 568 (3d Cir.), cert. denied,
502 U.S. 925 (1991). “Crime severance” is proper
when ajoint trial would result in:

(2) the jury using evidence of one crimeto infer
criminal disposition asto the others;

(2) the jury aggregating the evidence to find guilt
where the evidence for one crime otherwise might
beinsufficient; or

(3) confounding the defendant in the presentation of
his or her defense,

all without hope of cure by thetria court. See, e.g.,
United Satesv. Lewis, 626 F.2d 940, 945 (D.C. Cir.
1980).

In the first two instances—having to do with the
jury's understanding of the evidence—the standard is
whether the jury can consider the evidence on each
count separately. Here, remedies short of severance
often suffice. See United Sates v. Meachum, 11 F.3d
374, 378 (2d Cir. 1993) (curative judicial instructions),
cert. denied, 114 S. Ct. 1629 (1994); United Satesv.
Joshua, 976 F.2d 844, 848 (3d Cir. 1992) (before the
samejury, felon in possession count bifurcated from
armed bank robbery counts and tried last).

In the last instance—having to do with the
defendant's ability to put on adefense—and inrare
cases, even related crimes might be severed if the
defendant makes a strong showing of the need to testify
about one crime and refrain from testifying about
another. See, e.q., United Satesv. Gorecki, 813 F.2d
40, 43 (3d Cir. 1987); Baker v. United Sates, 401
F.2d 958, 977 (D.C. Cir. 1968).

Who and What to Charge: Part C—Télling the
Story Supported by the Evidence

If your evidence supports this approach, consider
charging an "overarching" criminal statute such as
conspiracy, major fraud, mail fraud, wire fraud, bank
fraud, or health care fraud. See, e.g., 18 U.S.C. 88 371,
846, 1029(b)(2), 1031, 1341, 1343, 1344, 1347, 1951,
1956(h), and 1962(d). These "umbrella’ statutes
provide the perfect format for laying out the entire
scope of criminal activity and the role of al participants
in that activity. The umbrella count, usually positioned
first in the indictment, also provides a convenient
overview of the case for the jury's use in ddliberations.
On apractical level, umbrella statutes facilitate the
admission of co-conspirator statements, even though
one need not charge a conspiracy to offer Rule
801(d)(2)(E) statements. See generally United Sates
v. Jannotti, 729 F.2d 213, 218-23 (3d Cir.), cert.
denied, 469 U.S. 880 (1984).

Carefully consider the number of offensesto be
charged in the indictment. Maost criminal activity
violates a number of statutes. It is not necessary to
charge them all. The more statutes charged, the longer
and more confusing the court's jury instructions, and
the more onerous the prosecutor's burden of proving
additional elements and explaining those crimesin jury
arguments.

PRACTICE TIP: Think about the charging statutes you
want to use. Make sure you have an affirmative justification
for each statute charged. Make sure that your actions
comport with the provisions of the USAM at 8§ 9-27.310 and
9-27.320, i.e., charge the most serious readily provable
crime or crimes (as defined by Guidelines sentence) which
fully cover and get to the heart of the criminal behavior.

In drafting the indictment, be sensitive to the
existence or possihility of parallel civil proceedings.
Although Fed. R. Crim. P. 6(e) forbids disclosure of
grand jury materialsto the civil Assistant United States
Attorney (AUSA), nothing forbids a theoretical
discussion between crimina and civil AUSAs about the
strategic implications of the collateral estoppd effect
for civil proceedings of certain criminal charges (like
false claims crimes under 18 U.S.C. § 287); or the
Double Jeopardy and Excessive Fines clause impli-
cations of charging and forfeiture decisions, see United
Satesv. Ursery, 116 S. Ct. 2135, 2140 (1996) (civil
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forfeiture not "punishment™); United States v. Baird,
63 F.3d 1213, 1216-17 (3d Cir. 1995) (administrative
forfeiture not "punishment™).

Who and What to Charge: Part D—Amendment
and Variance

Indictment decisions can haunt a case post verdict,
especialy when acharged crimeis actually or
constructively amended during trial or there exists a
variance between the material factsaleged in the
indictment and the proof at trial.

A defendant has aright to betried only on the
crimes charged in the grand jury's indictment.

U.S. CoNsT. amend. V; Ex parte Bain, 121 U.S. 1, 9-
10 (1887). When the Government (via argument or
evidence) or the court (viajury instruction) actually or
constructively amends material charging terms of the
indictment, it isreversible error. Sirone v. United
Sates, 361 U.S. 212, 217 (1960). Thetest for an
amendment is whether there is a substantial likelihood
that the defendant was convicted of a crime other than
the one charged in the indictment. See, e.g., Virgin
Islands v. Joseph, 765 F.2d 394, 397-99 (3d Cir.
1985) (charged with first degree rape; jury instructed
and convicts on third degree rape); United Satesv.
Haga, 821 F.2d 1036, 1044-46 (5th Cir. 1987)
(charged with conspiracy to violate FDA laws; jury
instructed and convicts on conspiracy to defraud United
States).

On the other hand, amendments amounting to no
more than corrections of clerical errors, deletions of
surplusage, or deletions which narrow the defendant's
liability without changing the meaning of the charge are
not fatal. United Satesv. Lake, 985 F.2d 265, 271
(6th Cir. 1993) (typographical error); Fed. R. Crim. P.
7(d) (surplusage); United Sates v. Whitman, 665 F.2d
313, 316 (10th Cir. 1981) (court withdrew from jury
part of charge).

A variance occurs when the evidence at trial (in
combination with the jury instructions): (a) proves
material facts different from those alleged in the
indictment and (b) so broadens the possible basis for
conviction that the defendant's right to be tried only on
charges returned by the grand jury is destroyed. United
Satesv. Coyle, 63 F.3d 1239, 1248 (3d Cir. 1995).
The potential harm isto the defendant's right to notice,
to prepare a defense, and not to be subjected to double

jeopardy.

A classic variance argument is the claim that the
Government actually proved multiple conspiracies
rather than the one conspiracy charged. See
Kotteakos v. United Sates, 328 U.S. 750 (1946).
Courtslook to factors such as common goals, similar
operations, and overlap of participantsto resolve a
multiple conspiracy variance claim. See De Peri, 778
F.2d at 975. Even when avariance occurs, it creates
reversible error only if the defendant can show that his
or her "substantial rights" have been affected. Fed. R.
Crim. P. 52(a); Balter, 91 F.3d at 432-33.

Variances as to the timing of the crime and similar
non-material facts do not create reversible error. See
Schurr, 775 F.2d at 559; but see United States v.
Goldstein, 502 F.2d 526, 528 (3d Cir. 1974) (timeis
material in afailureto filetax case). Similarly, a
variance narrowing the scope of the indictment does not
create reversible error. United Statesv. Castro, 776
F.2d 1118, 1123 (3d Cir. 1985), cert. denied, 475
U.S. 1029 (1986); Schurr, 775 F.2d at 554-55 (mullti-
state conspiracy charged; one-state conspiracy proved).

How to Charge: Part A—The Unit of Prosecution

Having selected an appropriate umbrella statute
(if applicable) to help tdl the story of the crime, and
having sel ected the appropriate defendants and substan-
tive statute(s) to join in one indictment, the prosecutor
next must consider the proper unit of prosecution for
those substantive crimes. Here are afew examples:

->Question: Can Hobbs Act extortion payments be
aggregated over a period of time and charged in one count or
does each payment congtitute a separate count?

Answer: Either; they can be charged separately or
aggregated. United Sates v. Provenzano, 334 F.2d 678,
684 (3d Cir.), cert. denied, 379 U.S. 947 (1964); United
Satesv. Addonizio, 451 F.2d 49, 59-60 (3d Cir.), cert.
denied, 405 U.S. 936 (1972).

->Question: Should two different types of drugs distributed
at one time be charged in a single count?

Answer: No, two counts. See, e.g., United Satesv.
Johnson, 25 F.3d 1335, 1336 (6th Cir. 1994) (en banc)
(citing cases); United States v. Johnson, 909 F.2d 1517,
1518-19 (D.C. Cir. 1990); Cf. United States v. Martin,
302 F. Supp. 498, 500-502 (E.D. Pa. 1969), aff'd, 428
F.2d 1140 (3d Cir.) (per curiam), cert. denied, 400 U.S.
960 (1970).
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->Question: Does possessing three stolen letters at one time
in one place—absent separate receipt or storage of the
items—constitute one or three counts?

Answer: One count. United Statesv. Long, 787 F.2d
538, 539 (10th Cir. 1986).

->Question: Can crimes occurring on separate occasions,
like theft of Government property (18 U.S.C. § 641), theft
from a Government-funded program (18 U.S.C. § 666), or
interstate transportation of stolen property (18 U.S.C. §
2314), be aggregated and charged in one count so that the
dollar value requirement for jurisdiction or afelony penalty is
met?

Answer: For Section 641—Probably, so long asthe
thefts are pleaded as parts of one transaction. Compare
United Statesv. DiGilio, 538 F.2d 972, 979-81, 980
n.13 (3d Cir. 1976) (aggregation impermissible), cert.
denied, 429 U.S. 1038 (1977) with USAM at § 99-
66.250 (aggregation permissible).

For Section 666—Y es, when the conversions are
pleaded as parts of a single scheme. United Statesv.
Sanderson, 966 F.2d 184, 189 (6th Cir. 1992).

For Section 2314—Y es. Compare Schaffer v. United
Sates, 362 U.S. 511, 517 (1960) and United States v.
Carter, 804 F.2d 508, 510-11 (9th Cir. 1986)
(aggregated 124 shipments to satisfy jurisdictional
requirement and divided those shipmentson a
chronological basis to state five counts) with United
Satesv. Markus, 721 F.2d 442, 444 (3d Cir. 1983)
(stolen checks, each under $5,000, cannot be aggregated
to meet jurisdictional requirement if each charged in
separate count).

records establish monthly payoffs of a stated amount, then
charging one count per payment—in a chart form—uwill help
the jury understand the enormity and regularity of the
criminal conduct.

PRACTICE TIP: Depending on the facts of the case, it
might be necessary to conduct research about the proper
“unit of prosecution” for each substantive statute charged. As
in the Hobbs Act and I TSP examples above, there will
sometimes exist the choice of charging each transaction as a
separate count or of aggregating into one count all of the
transactions occurring within alogical time period. That
decision is a strategic one dictated by the evidence.

For example, take the extortion victim who only generally
recalls occasiona payments of money to the extorter, with no
specificity asto dates and precise amounts. Here, it is
advisable to aggregate into one count all of the paymentsin
any one year and charge one extortion count for each year
(with a conservative dollar figure). This approach ensures
that the structure of the indictment conforms with the proof in
the case. Conversdly, if the witness's contemporaneous

Charging money laundering under 18 U.S.C.

88 1956 or 1957 raises a unit of prosecution concern
with double jeopardy implications, often called the
"merger issue." The money laundering statutes apply to
transactions occurring after the completion of the
underlying criminal activity. Thus, if the same financial
transaction constitutes both the predicate financial
crime and the alleged money laundering, the laundering
count will be dismissed. See, e.g., United States v.
Napoli, 54 F.3d 63, 67-68 (2d Cir. 1995) (as proceeds
of bank fraud realized only when fraudulent checks
negotiated at bank, negotiation of checks could not be
money laundering offense).

The laundering must relate to the proceeds derived
from either an already completed offense, see, e.q.,
United States v. Edgmon, 952 F.2d 1206, 1213-14
(10th Cir. 1991), cert. denied, 505 U.S. 1223 (1992),
or acompleted phase of an ongoing offense. See United
Satesv. Conley, 37 F.3d 970, 977-80 (3d Cir. 1994);
United Satesv. Paramo, 998 F.2d 1212, 1215 (3d Cir.
1993), cert. denied, 510 U.S. 1121 (1994). Thus, the
predicate financia crime and the money laundering
allegations must be clearly delineated and confined to
separate counts. Consult DOJ s Asset Forfeiture and
Money Laundering Section regarding merger issues.
See USAM Bluesheet at 9-105.000 (Oct. 1, 1992).

How to Charge: Part B—Alter native M eans of
Committinga Crime

Generally, charge in the conjunctive where a statute
specifiesin the digunctive alternative means by which
acrime can be committed. Fed. R. Crim. P. 7(c)(1).
This approach maximizes the Government's flexibility
and options at trial asto theory, evidence, and argu-
ment. Of course, the Government need only prove one
of the means of committing the crime, and the court
should so charge. Turner v. United Sates, 396 U.S.
398, 420 (1970); United States v. Neiderberger, 580
F.2d 63, 67-68 (3d Cir.), cert. denied, 439 U.S. 98
(1978). Proof of less than all means does not constitute
afatal variance. United Satesv. Miller, 471 U.S. 130,
134 (1985).
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Conversaly, pleading aternative meansin the
digunctive may render the indictment insufficient for
uncertain notice to the defendant of the crime charged.
The Confiscation Cases, 87 U.S. 92, 104 (1873); see
also United States v. MacKenzie, 170 F. Supp. 797,
798-99 (D. Me. 1959) (conviction reversed).

There are three qualifications to the practice of
charging all statutory meansin the conjunctive. First,
some prongs of the charging statute may be obviously
inapplicable because of the evidence in the case. For
example, inviolating 18 U.S.C. § 1708, most
defendants either steal the mail or obtain it by fraud,
and the evidenceis absolutely clear one way or the
other. If so, why clutter up the points for the jury charge
or jury arguments, or face the burden of redacting the
indictment at the close of trial? Delete the inapplicable
means from the charging language.

Second, sometimes one means of committing the
crimeis surplusage because it is subsumed within
another means. For example, under 18 U.S.C.

88 1341 and 1343, the case law is plain that a“ scheme
and artifice to defraud" embraces the act of false
representations. United Satesv. Pearlstein, 576 F.2d
531, 535 (3d Cir. 1978); United Sates v. Rafsky, 803
F.2d 105, 108 (3d Cir. 1986), cert. denied, 480 U.S.
931 (1987). Absent proof-specific reasons, why charge
both "scheme and artifice’ means (to defraud and to
obtain money . . . by false and fraudulent pretenses) and
risk complicating the jury instructions and your closing
argument? Third, charging multiple meanswill require
aunanimity jury instruction as to the means used to
commit the crime. See United States v. Ryan, 828 F.2d
1010, 1015-17, 1019-20 (3d Cir. 1987) (reversal of
general verdict on count which alleged three false
statements, one of which was legally insufficient to
justify conviction; court suggests

"augmented" unanimity instruction stating that jury
must unanimously agree on which false statement
supported verdict of guilt).

In addition, if one of the charged means is suspect
as amatter of law, a special verdict form should be
used. See Griffin v. United Sates, 502 U.S. 46, 59-60
(1991) (general verdict on multi-object conspiracy need
not be set aside even if evidence isinsufficient asto one
of the objects; must be set aside if one object islegally
inadequate).

How to Charge: Part C—M ultiplicity and Duplicity

Apart from strategic considerations, it is necessary
to resolve the issues of crime joinder, unit of
prosecution, aternative means of committing offenses,
and lesser included offensesto avoid running afoul of
the doctrines of "multiplicity” and "duplicity."

Charging a single crime in two or more counts of
the indictment is"multiplicitous.” United Statesv.
Pollen, 978 F.2d 78, 83 (3d Cir. 1992), cert. denied,
508 U.S. 906 (1993). This practice violates the Double
Jeopardy clause, United States v. Stanfa, 685 F.2d 85,
87 (3d Cir. 1982), and may prejudice the defendant by
creating the impression of more criminal activity than
really occurred. United Statesv. Carter, 576 F.2d
1061, 1064 (3d Cir. 1978).

Thetest for "multiplicity” is whether each count
requires proof of facts that the other does not. Carter,
576 F.2d at 1064; see also Blockburger v. United
Sates, 284 U.S. 299, 304 (1932). Multiplicity can be
cured by dismissing, consolidating, or electing to
proceed on one of the multiplicitous counts. See, e.g.,
Ball v. United Sates, 470 U.S. 856, 864-65 (1985);
United Satesv. Seda, 978 F.2d 779, 782 (2d Cir.
1992) (false bank loan application count under 18
U.S.C. § 1014 and bank fraud count under 18 U.S.C. §
1344 based on same application are multiplicitous).

Charging two distinct crimesin asingle count is
"duplicitous." United Statesv. Sarks, 515 F.2d 112,
116 (3d Cir. 1975). Duplicitous indictments fog the
Fifth Amendment notice due a defendant via the
indictment, and may confuse the jury, risk an
ambiguous or non-unanimous jury verdict, make
sentencing problematic, or result in erroneous
evidentiary rulings. United Sates v. Smith, 26 F.3d
739, 753 (7th Cir.), cert. denied, 115 S. Ct. 680
(1994); United Satesv. Kimberlin, 781 F.2d 1247,
1249-50 (7th Cir. 1985), cert. denied, 479 U.S. 938
(1986).

Duplicity need not befatal. It can be remedied by
the Government's election of the basison whichiit is
proceeding and by curative jury instructions. See
United Sates v. Duncan, 850 F.2d 1104, 1108 n.4 (6th
Cir. 1988), cert. denied, 493 U.S. 1025 (1990).
Appropriate redaction of the indictment may also prove
helpful in curing a duplicitous indictment.

How to Charge: Part D—Tailor the Languageto
the Evidence

Every case presents particular evidentiary issues
and defenses. The way in which acrimeischarged can
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facilitate the admission of evidence, help thejury
understand the evidence, simplify jury instructions, and
provide afoundation to negate defenses. Anill-pleaded
crime, on the other hand, can hurt the Government's
case on each of these fronts.

There is no need to reinvent the wheel asindictment
forms and AUSA-work product abound. Do nat,
however, be adave to another's form or style. Forms
cannot anticipate the proof issues of any particular
case. For example, make sure that the approximate time
periods of charged conspiracies, schemes, or other
continuing crimes extend far enough to embrace all of
the probative events which you intend to prove. By so
doing, the prosecutor avoids Fed. R. Evid. 404(b)
arguments seeking to exclude proof of these events as
outside the charged time frame of the crime.

Similarly, "lulling" |etters sent after the object of
the fraud is achieved still fall within aschemeto
defraud. United Satesv. Maze, 414 U.S. 395, 403
(1974); United Sates v. Lebovitz, 669 F.2d 894, 899
n.2 (3d Cir.), cert. denied, 456 U.S. 929 (1982). Be
sure that the period of the scheme embraces the dates of
the letters. In the same vein, co-conspirator statements
are admissible only if they are uttered within the time
period of the conspiracy. Fed. R. Evid. 801(d)(2)(E).
Cross-check the co-conspirator statements to be offered
with the time period of the conspiracy or scheme
charged.

The"bad act" of obstruction of justice raisesa
specia pleading problem in conspiracy or scheme
cases. Unless the obstruction was part of the original
conspiratorial agreement (or original schemeto
defraud), it cannot be included in the conspiracy count
on multiple conspiracy variance grounds. See
Grunewald v. United Sates, 353 U.S. 391, 406-15
(1957); United Sates v. Oxman, 740 F.2d 1298,
1304-05 (3d Cir. 1984), rev'd on other grounds, 774
F.2d 1224 (3d Cir. 1985).

PRACTICE TIP: It dmost aways makes senseto join an
obstruction of justice count to the underlying chargesto
insure that the obstruction evidence is admitted and is
relevant proof of the underlying charges on the issues of
knowledge and intent. Upon conviction, the Sentencing
Guideline computation will include a two-level upward
adjustment at sentencing for obstruction of justice. See
U.S.S.G. 8§3C1.1, App. Note 6.

In addition, the indictment should be drafted to
facilitate the Government's theories and objectives. It
need not include aiding and abetting charges because it
isimplicitly apart of al federal crimes. United
Satesv. Frorup, 963 F.2d 41, 42 n.1 (3d Cir. 1992).
If, however, the evidence shows and the Government's
theory plainly isthat the defendant is an aider and
abettor, and not a principal, say so in the charging
paragraph (as would be stated in opening argument),
not just in the statutory citation at the end of the count.
There then can be no jury confusion about the
defendant's role in the offense and no basisfor a
defense closing about Government overcharging.

Make sure that bank accounts and other tainted
property are sufficiently identified in the criminal
forfeiture count. Fed. R. Crim. P. 7(c)(2). Even if
criminal forfeitureis not charged, use financial
information as a sword in substantive criminal
counts—the defendant's ill-gotten gains and disposition
of proceeds often are appropriately alleged as relevant
to motive, intent, manner, and means, or as overt acts.

If a“reliance on counsdl” defenseislikely, and the
attorney-client privilege has been pierced during the
grand jury investigation, overt acts citing the
defendant's supply of misinformation to counsel are
appropriate. This sets up closing and rebuttal argu-
ments that these lawyer contacts actually were overt
acts of the fraud.

Similarly, if the defendant will rely on certain of her
actionsto prove good faith, such as cautionary
instructions to her fraud victims, you may be ableto
forestall this defense by charging these actions as overt
acts of lulling or as part of the fraudulent means.

Finally, do not stretch the facts alleged in the
indictment beyond what the evidence will prove. Itis
far easier to prove and argue relevant facts and
inferences not contained in the indictment than to
counter adefense closing argument pointing to facts
alleged in the indictment that remain unproven ("If Ms.
Prosecutor iswrong about this, what elseisshe. . .").
The Government may appear to be negligent, dishonest,
or overreaching its authority, and may thereby lose
credibility with the jury or the judge.

PRACTICE TIP: Do not exaggerate. Do not plead
allegations based on a shaky witness (or an otherwise
questionabl e witness whose testimony is not locked in the
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grand jury) or plead as facts mere inferences which only can
be argued in closing.

Do not lock the Government's case into precise
amounts or dates. Use "on or about" before dates and
"in or around" before time periods. Write "approxi-
mately" before dollar amounts of loss and gain, number
of victims, number of contracts, and other materia
figures. Credibility with the jury and foreclosing
defense arguments are key objectives of indictment
drafting.

Writing Indictments: Part A—Use English, Not
Legalese

The indictment should advocate the Government's
story of the case. The prosecutor should be able to use
it asareference in opening and closing argument.
During deliberations, the jury should be able to use the
indictment as a reference guide and index to the
Government's evidence—helping them to understand
the crime(s) and to compartmentalize the evidence.

It follows that the indictment must be written in
layman's (though not colloquial) English, the same
language a prosecutor usesto argue to ajury. Strike all
"theretofores," "hereins," and "then and there well
knews." Write in the active, not passive voice; make
sure the defendants are initiating or doing the bad acts.
While overt acts need not themselves be unlawful,
make sure the context of that act in the unlawful
activity isplain.

advocacy tool. It does not tell the story of the crime and
the defendant.

"Speaking indictments' are more effective because
they help notify the defense, court, and jury of the
Government’ stheory. Use introductory paragraphs to
lay out the background of the defendants; the approxi-
mate number of victims, their geographic locations, and
their loss; the manner and means of the scheme or
conspiracy; the overt acts stating what the defendants
did; and the defendants motive, i.e., how much money
they garnered from the crime.

If the crimesinvolve aregulatory bureaucracy, e.g.,
Medicare fraud, lay out the basic regulatory schemein
layman's terms rather than quoting the Code of Federal
Regulations.

PRACTICETIP:
Instead of:

"1. Under Title 42 of the United States Code, and
accompanying Federal regulations, the Department of Health
and Human Services, through the Health Care Financing
Administration, administers the Medicare-Part B program to
reimburse qualified beneficiaries."

Try:

"1. Medicareis afederally funded program intended to

help senior citizens over 65 pay their medical hills."

PRACTICETIP:

Instead of "Jones and defendant JOHN SMITH had a
meeting on May 6, 1996," try "On or about May 6, 1996,
defendant JOHN SMITH met with Jones, avictim, and lied
about the value of the investment." Even better, if the
meeting was taped, quote the lie.

Instead of "Paragraphs 1-10 of Count One of this
Indictment are realleged and incorporated herein by
reference asif fully set forth here at length," try "Paragraphs

1-10 of Count One are incorporated here." See Fed. R. Crim.

P. 7(c)(D).

Writing Indictments: Part B—Tell The Story

In all but the simplest (usualy reactive cases), a
bare bones indictment which pleads the minimum facts
of the case and the statutory language is an ineffective

Sometimes telling the story requires naming names,
including the defendant's other names. A defendant's
alias often isvital evidence at tria, either as proof of
consciousness of guilt or asthe link between the
defendant and "that person” using another name on the
tapes. If an diasisfairly within the evidence that will
be presented at tria, that alias can be part of the
charging caption and the charging paragraphs of the
indictment. United States v. Vastola, 899 F.2d 211,
231-232 (3d Cir.), cert. granted on other grounds,
497 U.S. 1001 (1990). Conversely, if an aliasis not
part of the proof at trial, the fact that a defendant usesiit
in other contextsisirrelevant and unfairly prejudicial. It
should not be included within the indictment.

Sometimesiit is necessary to orient the jury to the
various names and roles of individuals and organi-
zations. Consider using the indictment asatool to
assign labelsfor these criminal roles or criminal
organizations. Examples include: "capo," "mule,"
"courier," "The Smith Narcotics Organization," or "The
Jones Racketeering Enterprise." Of course, role labels
will have to be supported by fact or expert witness
testimony. See United States v. Scarfo, 850 F.2d 1015,
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1018 (3d Cir.), cert. denied, 488 U.S. 910 (1988);
Vastola, 899 F.2d at 230-232.

Unindicted co-conspirators, unless already charged
in the instant case, and other non-cul pable actors who
will come up in the proof at trial, should not be named
in the indictment. This avoids unfair smearing of
reputations. See United Satesv. Briggs, 514 F.2d 794,
805-07 (5th Cir. 1975) (court expunges names of
unindicted co-conspirators). If it is absolutely necessary
to name innocent persons in the indictment, make sure
that their innocent status, e.g., asvictims, is clearly
communicated.

Any indictment naming or disclosing information
about a child victim must be filed under seal. The clerk
should be given two sets of charging documents. One
with the child’s name which isfiled “under sedl,” and
the second with the child’' s name redacted for filing in
the public record. See 18 U.S.C. § 3509(d)(2).

Writing I ndictments: Part C—Be L ogical

The indictment should have alogical format which
tracks the way in which the evidence will be presented
and argued at trial. Detail the crimes chronologically by
obvious time periods, transaction-by-transaction,
victim-by-victim, or in some other logical way.

Run-on indictments hinder the jury’ s ability to
assess the evidence. Headings break up an otherwise
undifferentiated mass of words, orient the reader, and
help the judge and jury refer back to the document.
Examplesinclude:

"The Defendant and His Companies,”

"The Congpirators,”

"The Victims and Their Losses,"

"The Medicare System,"

"Manner and Means of Executing the Fraud,"
"The 1994 Tax Shelter,"

"The Jones Contract," and

"Overt Actsin Furtherance of the Fraud."

Writing Indictments: Part D—Be Concise,
Consistent & Edit

The indictment must be as concise and as consistent
in style as possible. Sheer volume has defeated the
Government at trial. Realize that a 150-page,
100-count, 200-overt act indictment can burden the
court, impair the prosecutor's credibility, overwhelm the
prosecutor with additional evidence to present and

additional ground to cover in jury arguments, and bog
down jury deliberations. Too many undifferentiated
counts (e.g., mailingsin amail fraud indictment) or
overt acts can trivialize the case and bore the jury.

Given the amendments to the Victim-Witness
Protection Act and the relevant conduct provisions of
the Sentencing Guidelines, charging a unitary schemeto
defraud or a conspiracy €liminates the need to charge
every single mailing or wirein the fraud schemein
order to secure full restitution or to prove full fraud
loss. See 18 U.S.C. § 3663(a)(2) (effective for crimes
after Nov. 29. 1990); U.S.S.G. § 1B1.3.

If you do choose to charge many checks, mailings,
or wiresto illustrate the scope of the crime, consider
using a chart-form of charging. Write the charging
paragraph as a preface to a chart listing the mailings,
with headings for count number, transaction, and
approximate date—it is a shorter and more readable
way of presenting the crimes.

Editing and re-editing are necessary to achieve a
readable indictment and an impressive, professional-
looking work product. Catch the typographical errors
up front and save time otherwise wasted on superseding
the indictment or on reaching a stipulated amendment
to the indictment to correct errors. Make the indictment
ascrisp aspossible.

A FewLast Tips

With each allegation in the indictment, do not
repeat ad nauseam phrases such as "At times relevant
tothisindictment . . ." or "It was a part of the
conspiracy that . . ." Say it once with a colon above the
group of paragraphs to which it applies.

Read the indictment aloud with the trial team before
presenting it to the grand jury. Y ou will catch awkward
sentences, errors and omissions, and improve the fina
product.

Conclusion

Indictment drafting isimportant to our practice as
AUSASs. It requires acommand of the facts and law and
dedication to making the complex simple so that the
jury can understand the roles and crimes of each
defendant. When an indictment is well-drafted, the
Government gains aroadmap for trial and avoice in the
jury room to guide the jury through the evidenceto a
just verdict. <
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Handling I nfor mants and Accomplice

Withesses

Ann C. Rowland
Assistant United States Attorney
Northern District of Ohio

John L. Carlton
Chief, Criminal Complaints Section
Central District of California

I nformants are persons who provide information to
the Government about criminal activity. They may or
may not beinvolved in the criminal activity. Rarely are
informants public-spirited citizens who come forward
solely because they have information that might be
useful. Informants usually receive some compensation
or benefit for their information, which may be asa
reward, regular monetary payments, reimbursement for
expenses, or other benefit. Some informants agree to
testify at trial, others do not. In this article, “informant”
means any person who receives or expects to receive
some compensation, monetary or otherwise, in return
for cooperation.

Similarly, accomplice witnesses are just
that—participants in the criminal activity who agree to
cooperate in the investigation and testify against other
participants. Usually, accomplice witnesses agree to
“help” the Government in return for some consideration
in charging or at sentencing or, sometimes, for
immunity from prosecution.

An Overview of Informant and Accomplice
Testimonial Considerations

Witnessesinvolved inillegal activity can be very
effectivein providing the jury an insider'sview of a
conspiracy or joint criminal venture. Indeed, the
uncorroborated testimony of an accomplice is sufficient
to support a conviction under federal law. United
Satesv. Spears, 49 F.3d 1136, 1141 (6th Cir. 1995).
It isthe rare case, however, that can be prosecuted
successfully without substantial corroboration of the
criminal witness. Defense attorneys routinely mount
effective attacks on the “motivations’ of informants

and accomplices to testify falsaly. These motivations
include areduction in a sentence, immunity from
prosecution, financial rewards, revenge, and eliminating
the competition in criminal activity. The standard
instruction ajury receives when an informer testifies
highlights the low esteem in which these witnesses are
held:

The use of paid informantsis common and permissible.
But you should consider such awitness's testimony with
more caution than the testimony of other witnesses.
Consider whether his testimony may have been
influenced by what the Government gave him.

Do not convict the defendant based on the unsupported
testimony of such awitness, standing alone, unlessyou
believe histestimony beyond a reasonable doubt.

Devitt and Blackmar, Federal Jury Practice and
Instructions, § 15.02.

Selecting the “ Cooper ating” Witness and Obtaining
a Proffer

Before agreeing to use an informant or an accom-
plice as awitness, the Government must show the
potential cooperator (and defense counsel) that the
event of hisor her conviction is certain, and that he or
she can only mitigate the resulting sentence through
complete and full cooperation. Never make a deal with
an informant or accomplice without first obtaining a
proffer from the witness. The reason for thisis
obvious—a proffer session allows the prosecutor to
assess the nature and quality of the cooperator’s
testimony before committing the Government to the
terms of a plea agreement or the offer of immunity. The
proffer session also serves as an opportunity to learn
whether the witness has a relationship with any other
law enforcement entity through which implied or
express promises of leniency or biased treatment may
have been made.

Solicit a proffer session by sending aletter to the
witness's lawyer setting forth the terms of the proffer.
Generally, the basic terms of a proffer agreement are:
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(2) the witness must tell the truth and not make material
omissions; (2) statements made during the proffer
cannot be used against the witness in the Government’s
case-in-chief; (3) statements made during the proffer
can be used to impeach the witness at trial and at
sentencing if the witness provides information that is
contrary to, or inconsistent with, statements made
during the proffer; (4) the Government is permitted to
use the leads and fruits of the interview against the
witness, United Sates v. Clairborne, 62 F.3d 897, 901
(7th Cir. 1995), United States v. Maldonado, 38 F.3d
936, 942 (7th Cir. 1994), United States v. Rowley, 975
F.2d 1357, 1361-62 (8th Cir. 1992); (5) the event of
the proffer itself will not be considered “ substantial
assistance” for purposes of U.SS.G. § 5K1.1 (thisterm
may not always apply); and (6) any limitations on the
use of statements made at the proffer are void if the
witnesslies.

Paymentsto Witnesses

Paying an informer or cooperating witnessis often
unavoidable. These payments may take the form of
regular, interval-type payments or a bonus at the
completion of the case. When considering whether to
authorize the payment to awitness, try to characterize
the proposed payment of a bonus as a“possibility,”
keeping the amount indefinite so that the witness can
testify that he or she does not know the amount or even
if the Government will pay him or her. If money is paid
to a cooperating witness, the Assistant United States
Attorney (AUSA) should attempt to tie the payments to
the “cooperative’ actions of the witness, and to the
value of the legitimate income that he or sheis sacri-
ficing to gather information for the Government. This,
of course, is difficult to do when the witness does not
have alegitimate income.

Polygraphing Witnesses

Early in an investigation, many agents consider
polygraphing the informant or accomplice witness. The
Department’s policy on the admissibility of polygraphs
is set forth in the United States Attorneys' Manual
(USAM) at § 9-13.300 (October 1997), from which the
following excerpt is taken regarding the use of
polygraphs as an investigative tool:

On the other hand, the Department recognizes that in
certain situations, asin testing the reliability of an
informer, a polygraph can be of some value. Department

policy therefore supports the limited use of the polygraph
during investigations. This limited use should be
effectuated by using the trained examiners of the federal
investigative agencies, primarily the FBI, following
internal procedures formulated by the agencies. E.g., R.
Ferguson, Polygraph Policy Modd for Law Enforcement,
FBI Law Enforcement Bulletin, pages 6-20 (June 1987).
The case agent or prosecutor should make clear to the
possible defendant or witness the limited purpose for
which results are used and that the test results will be
only one factor in making a prosecutive decision. If the
subject isin custody, Miranda warnings should precede
the test. Subsequent admissions or confessions will then
be admissibleif thetrial court determines that the
statements were voluntary. Wyrick v. Fields, 459 U.S. 42
(1982); Keiper v. Cupp, 509 F.2d 238 (9th Cir. 1975).

See USAM at § 9-13.300.

If apolygraph is administered to an informant or
accomplice witness and the results of the polygraph test
prove the witness is deceptive, then the Government
must disclose this fact to the defense because it is
Brady material. Nevertheless, early knowledge that a
cooperating witnessis lying may prevent the useless
expenditure of Government funds on an investigation.
Of course, if a cooperating witness passes a polygraph,
then this fact supports the prosecutor’ s assertion of a
“good faith” basis for proceeding with an investigation.

Grand Jury Consider ations

Criminal witnesses generally are not motivated to
cooperate for altruistic reasons. Accordingly, these
witnesses may be inclined to change their testimony at
tria if they have become disillusioned with the
Government. Under Fed. R. Evid. 801(d)(1)(A), grand
jury testimony can be used as substantive evidence if a
witness changes his or her testimony at trial. United
Satesv. Odom, 13 F.3d 949, 954-55 (6th Cir. 1994);
United Sates v. Milton, 8 F.3d 39, 47 (D.C. Cir.
1993); United Sates v. Thomas, 987 F.2d 1298, 1300-
01 (7th Cir.), cert. denied, 114 S. Ct. 333 (1993);
United
Satesv. Jacoby, 955 F.2d 1527, 1539 (11th Cir.
1992), cert. denied, 113 S. Ct. 1282 (1993); United
Satesv. Lopez, 944 F.2d 33, 41 (1st Cir. 1991);
United Statesv. Orr, 864 F.2d 1505, 1509 (10th Cir.
1988); United Sates v. Bigham, 812 F.2d 943, 946
(5th Cir. 1987); United Sates v. Wilson, 806 F.2d 171,
175 (8th Cir. 1986); United Sates v. Sockton, 788
F.2d 210, 219 & n.14 (4th Cir.), cert. denied, 479 U.S.
840 (1986); United Satesv. Marchand, 564 F.2d 983,
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998-99 (2d Cir. 1977), cert. denied, 434 U.S. 1015
(1978); United

Satesv. Morgan, 555 F.2d 238, 242 (9th Cir. 1977).
For these reasons, consider putting informant and
accomplice witnesses in the grand jury before
presenting the indictment.

INFORMATION YOU NEED TO OBTAIN ABOUT AN INFORMANT/ACCOMPLICE

Per sonal Background: True name; Date of Birth (DOB); al dias names, alias DOBs, and circumstances surrounding use of
same; and citizenship/alien status.

Criminal History: Records documenting federal, state, and foreign convictions; records documenting prior arrests; records
concerning pending charges, including outstanding warrants; pending investigations; and uncharged criminal conduct.

Informant’s Prior Relationship With Law Enforcement: Asto each agency with which the informant has worked,
determine the length of the relationship and what motivated the cooperation (money, charging/sentencing benefit, immunity for
prior crimes, assistance with immigration status, protection, revenge, excitement, public spirit, etc.) and identify all controlling
agents; determine the nature and amount of all compensation and other benefits received by the informant/witness (and obtain all
corroborating documents). Also, determine the following: (1) if the informant isincarcerated, whether he or she received special
privileges not normally extended to prisoners; (2) whether the informant has, in fact, received favorable treatment regarding his
or her immigration status; (3) whether any law enforcement agency has intervened on behalf of the informant in any criminal
prosecutions, arrests, citation, or civil proceedings; (4) whether the informant is in the Witness Security Program and what
expenses were incurred with respect to that status; and (5) whether the informant declared any compensation received from the
Government (state or Federal) on his or her income tax returns (or whether the informant filed them at all).

Evaluate Informant’ s/Accomplice’ s Involvement in Instant Case: Gather information regarding the
informant’ 'accomplice’ srole in theinstant case, including: (1) when and how the witness first met the defendant(s);

(2) the witness's relationship with each defendant prior to and during the criminal activity (family, romantic, friendship, business
or financial, past criminal relationship, etc.); (3) thewitness' srole in theinstant criminal activity (did the informant initiate the
activity, was he or she a periphera participant or central to the scheme, did the informant use weapons or engage in violence,
etc.); (4) the meetings in which the witness participated; (5) whether the witness told agents about all the meetings and
conversations that he or she participated in; (6) if the witness was arrested in the case, whether he or she made any post-arrest
statements; and (7) if so, get copies and evaluate them for truthfulness.

Prior Testimony: Obtain copies of al prior sworn testimony given by the informant/accomplice witness, whether by
deposition, before a grand jury, in pre-trial proceedings, at trial, or at a sentencing hearing. Talk to the prosecutorsin other cases
where the witness testified to determine what type of witness he or sheisand to learn of any problems encountered.

Alcohol, Drugs, Mental Health Problems: Find out if and when the witness has ever used drugs. Determine whether the
drug use corresponds with the events of the instant case. If the witnessisincarcerated, consider sending a“drug use” inquiry
letter to the Warden of the correctional facility. Find out whether the witness has ever had any acohol or mental health problems.
Finaly, find out whether or not the witness has received any treatment for any of these problems and whether the treatment was
successful.

Compliance With Agency Guidelines Regarding Use of Informants. Mogt, if not all, agencies are subject to official
guidelines for dealing with informants. Defense attorneys frequently cross-examine agents and informants about non-compliance
with these guidelines. Become familiar with these agency guidelines and ensure that they were followed. If there are specific
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instances of non-compliance, find out why and be prepared to make a Brady/Giglio anadysis of the same to seeif you need to
turn over any materials to the court or defense.

Discussions with Defense Counsdl at the
Investigative Stage

When an investigation becomes overt and defense
attorneys start calling, the prosecutor should take
advantage of any opportunities to discuss the case with
them and obtain information about Government
witnesses. Conversations with defense counsel about
cooperating witnesses may eliminate surprise at trial
during the cross-examination of those cooperating
witnesses, and may give the AUSA an opportunity to
prepare these witnesses to deflect defense attacks. Keep
in mind that the defendant will probably know more
about informant and accomplice withesses than the
Government does.

Considerations Regarding the Plea Agreements of
Cooperating Witnesses

Once you have decided that a witness has potentially
useful testimony or cooperation, memorialize all
agreements with the witness in writing. Always
remember that the terms of the witness' s agreement with
the Government are discoverable and subject to scrutiny
in the courtroom. Carefully review both the

substance and the language of the plea agreement with
the jury’s perspective in mind. There should be no
unwritten side deals. Remember, too, all plea agree-
ments must involve afaithful and honest application of
the Sentencing Guidelines. See the USAM at

88 9-27.330 to 9-27.450, for the Department’s policies
regarding plea agreements. The just application of the
Sentencing Guidelines ensures consistency in sentencing
and adds credihility to the Government’s decision to use
cooperating witnesses. The jury will trust witnesses
more if the Government is holding them accountable for
their crimes. A jury will distrust leniently-treated
witnesses and may believe that their motivation to
testify falsely is greater when the Government offersa
substantial departure in exchange for testimony.

Draft plea agreements with the assumption that the
jury will read them. Include language that requiresthe
witness to tell the truth. Do not specify that the withess
isrequired to testify against a particular person. Such
language invites the defense to establish amotive for the
witness to testify falsely against the defendant. Consider
the additional suggestions set forth in the highlight box
titled “ Plea Agreement Considerations.”

PLEA AGREEMENT CONSIDERATIONS

Follow the USAM'’ s guidance on Department policies and the proceduresimplemented in your district regarding plea

agreements.

Clearly and expressly set forth in the plea agreement all consideration provided by the Government to a witness.

A plea agreement should clearly state that the ultimate sentencing decision will be made by the court and not the prosecutor.
Also, make sure the plea agreement expressly states that the possibility of a downward departure is NOT contingent on the

outcome of any trial or grand jury proceeding.

Do not commit to a sentencing recommendation or an agreement to move for adownward departure based upon substantial
assistance under U.SS.G. 8 5K 1.1, until the witness has fulfilled his or her agreement to cooperate fully.

Carefully c