
U.S. Departmet., df Justice . 

Civil Rights Division 

Irene E. Foxhall, Esq. . . 
Mayor, Day, Caldwell & Keeton 
700 Louisiana, Suite 1900 
Houston, Texas 77002-2778 

Dear Ms. Foxhall: 

t t  

This refers to the 1992 redi;tricting plans for the 
commissioners court and justices of the peace/constables for 
Wharton County, Texas, submitted to the Attorney General pursuant 
to Section 5 of the Voting Rights Act of 1965, as amended, 4 2  
U.S.C. 1973c. We received your further response to our request 

for additional information on June 30, 1993; supplemental 

information was received on August 20, 1993. 


We have carefully considered the information you have 

provided, data from the 1990 Census, and information from other 

interested persons. According to the 1990 Census, Hispanic and 

black residents constitute, respectively, 25.3 percent and 15.4 

percent of the county's total population. The commissioners 

court consists of four members elected from single-member 

districts and the county, judge, elected at large. We note that 

Wharton County currentlt,uses the same districting plan to elect 

members of the commissioners court, justices of the.peace and 

constables and that the proposed plan continues this practice. 

Apparently, no Hispanic or black person has been elected to 

county office in Wharton County in this century. 


Our analysis of the county's demographic patterns shows that 

it is not possible to create a commissioners court district in 

which either Hispanic persons or black persons constitute a 

majority of the population. The information available to us 

suggests that the county's redistricting approach rested upon its 

assumption that Hispanic and black voters are not politically 

cohesive in Wharton County. 


The absence of any voting precincts in Wharton County that 

have a Hispanic population majority precludes any definitive 

statistical assessment of Hispanic-black cohesion. However, 

anecdotal information that we obtained during our review supports 
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t h e  conc1u;ion t h a t  is panic and black v o t e r s  a r e  p o l i t i c a l l y  
cohes ive  i n  Wharton County. The county has  p ro f f e red  no 
j u s t i f i c a t i o n  f o r  its apparen t  f a i l u r e  t o  exp lo re  n o n s t a t i s t i c a l  
informat ion rei-ebant t o  t he  issue sf ~inoritycshssfcn. 

?? 
Under t h e  c o u n t y t s  proposed plan,  Hispanics  and b lacks  

combined would be a  ma jo r i t y  of  t h e  popu la t ion  i n  two d i s t r i c t s ,  
~ i s t r i c t s2 (cen te red  around t h e  Ci ty  o f eWharton) and 4 (centered 
around E l  Campo). However, i n  view of  t h e  apparent  :pat tern  of  
r a c i a l l y  po la r i zed  v o t i n g  i n  county . . e lec t ions  and o t h e r  f ac to r s , .  
it would appear t h a t  n e i t h e r  of those  d i s t r i c t s  will a f f o r d  
minor i ty  v o t e r s  a  r e a l  oppor tun i ty  to elect cand ida t e s  of t h e i r  
choice .  One a s p e c t  of  t h e  proposed p l a n  is t h e  d i v i s i o n  of a 
predominantly minor i ty  a r ea  of t h e  C i t y  'df Wharton between 
Districts 2 and 4 .  We understand t h a t ,  du r ing  t h e  r e d i s t r i c t i n g  
process ,  t h e  p l a i n t i f f s  i n  t h e  pending one-person, one-vote 
l a w s u i t ,  Jacksoq v. Wharton Countv, No. H-92-2294 (S .D.  T e x , ) ,  
o f f e r e d  a l t e r n a t i v e ' p l a n s  t h a t  avoided such fragmentation,  b u t  
t h a t  t h e  county r e j e c t e d  those  p lans  f o r  a number of reasons ,  
i nc lud ing  t h e i r  e f f e c t  on commissioner s e r v i c e s  i n  r u r a l  a r ea s .  
While t h e  county is n o t  r equ i r ed  by S e c t i o n  5 t o  adopt any 
p a r t i c u l a r  p lan ,  it is n o t  free t o  adopt  a p l a n  t h a t  r e s u l t s  i n  
unnecessary f ragmentat ion of minor i ty  popu la t ion  concent ra t ions .  

It  appears  t h a t  t h e  Jackson p l a i n t i f f s  made it c l e a r  from 
t h e  s t a r t  of t h e  l i t i g a t i o n  t h a t  they were i n t e r e s t e d  i n  reaching 
a compromise t h a t  included an inc rease  i n  t h e  minor i ty  percentage 
o f  District 2 .  The p l a i n t i f f s '  view recognized t h a t  t h e  black 
popula t ion  of Wharton Cpunty, e s p e c i a l l y  i n  t h e  Ci ty  of  Wharton 
a r e a ,  h a s  a h i g h e r  1evel"of  p o l i t i c a l  p a r t i c i p a t i o n  than  does t h e  
~ f i s p a n i c  population.  O n  November 5, 1992, t h e  p l a i n t i f f s ,  
a t t o r n e y s  met w i t h  t h e  county 's  a t t o r n e y s  and expe r t  and made 
s p e c i f i c  sugges t ions  f o r  modifying t h e  county ' s  proposed plan i n  
o r d e r  t o  i n c r e a s e  t h e  minor i ty  percen tage  i n  District 2. 
Although t h e  p l a i n t i f f  d i d  n o t  draw up p l a n s  embodying t h e  
sugges t ions  made a t  t h e  meeting, nothing prevented t h e  county 
from pursuing t h e  suggested a l t e r n a t i v e s .  Our a n a l y s i s  r evea l s  
t h a t  t h e r e  were e a s i l y  d i s c e r n i b l e  a l t e r n a t i v e  d i s t r i c t i n g  
op t ions ,  c o n s i s t e n t  w i t h  t h e  county 's  s t a t e d  r e d i s t r i c t i n g  
c r i t e r i a ,  t h a t  would avoid t h e  l i m i t i n g  of  minor i ty  vo t ing  
s t r e n g t h  occasioned by t h e  f ragmentat ion e v i d e n t  i n  t h e  proposed 
plan.  The county has n o t  provided a  s u f f i c i e n t  explanat ion f o r  
its f a i l u r e  t o  explore  such a l t e r n a t i v e s .  

Under Sec t ion  5 of t h e  Voting R igh t s  A c t ,  t h e  submit t ing 
a u t h o r i t y  has t h e  burden of showing t h a t  a submit ted change has 
n e i t h e r  a d i sc r imina to ry  purpose nor a d i s c r i m i n a t o r y  e f f e c t .  
Georaia v. -,
 4 1 1  U.S. 526 
 (1973)  ; s e e  a l s o  t h e  
Procedures f o r  t h e  ~ d m i n i s t r a t i o n  of S e c t i o n  5 (28 C.F.R. 5 1 . 5 2 ) .
I n  l i g h t  of t h e  cons ide ra t ions  d i scussed  above, I cannot  



- 3 -i 

conclude, a s  I must under the Voting Rights '~ct, that your burden 
has been sustained in this instance. Therefore, on behalf of the 
Attorney genera:^, in.ustobject " '"-'en" - - a 2  -"--'-"'.-

LS) ~ t i e~ 1 1 4L ~ U A ~ L C I G L I I I ~p l a n s ,  
i! 

We note that under Section 5 you have the right to seek a 
declaratory judgment from the United States District Court for 
the ~istrict of Columbia that the proposed changes have neither 
the purpose nor will have the effect of denying,or,abridging the 
right to vote on account of race, color, or membership in a . 
language minority group. See 28 C.F;R- 51.44. In addition, 
may request that the Attorney General reconsider the objection. 
See 28 c . F . R .  51.45. However, until the objection js withdrawn 
or a judgment from the District of Colunibia Court is obtained, . 
the redistricting plans continue to be legally unenforceable. 

.-. See Clark v. Roemer, 111 S. Ct. 2096 (1991); 28 C.F.R. 51.10. 

To enable us to meet our responsibility to enforce the 

Voting Rights Act, please inform us of the action Wharton County 

plans to take concerning this matter. If you have any questions, 

you should call George Schneider (202-307-3153), an attorney in 

the Voting Section. 


Because the Section 5 status of the proposed commissioners 
court plan is a matter before the court in ~ackson v. Wharton 
County, we are providing a copy of this letter to the court and 
counsel of record in that case. 

\ i: 	 Sincerely, 

Acting Assistant Attorney General 

Civil Rights Division 


cc: 	 Honorable Melinda Harmon 

United States District Judge 


Rex VanMiddlesworth, Esq. 

Jose Garza, Esq. 

Judith Sanders-Castro, Esq. 
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November 22, 1993 
Irene E. Foxhall, Esq. 
Mayor, Day, Caldwell & Keeton 
700 Louisiana, Suite 1900 
U t n n  TO", ,  ??gg2-27-7g

i r v u a L".. , A +,.--

Dear Ms. Foxhali: 


This refers to your request that the Attorney General 

reconsider the August 30, 1993, objection under Section 5 of the 

Vcting Rights Act of 1965, as amended, 42 U.S.C. 1973c, to the 

1992 redistricting plan for the commissioners court and justices 

of the peace/constables for Wharton County, Texas. We received, 

your letter on September 23, 1993. 


Your November 12, 1993, letter withdraws your request from 

Section 5 review. Accordingly, no determination by the Attorney 

General is required concerning this matter. See the Frocediires 

for the ~dministration of Section 5 (28 C.F.R. 51.25(a)). 

We will proceed with our review of your 1993 redistricting plan 

for the commissioners court and justices of the peace/constables, 

submitted under Section 5 on November 15, 1.993 (File 

No. 93-4359). 


Because the Section 5 status of the proposed commissioner 

districts is a matter before the court in Jackson v. Wharton 

Countv, No. H-92-2294 (S.D. Tex.), we are providing a copy of 

this letter to the court and counsel of record in that case. 


Sincerely, 


James P. Turner 

Acting Assistant Attorney General 


Civil Rights Division 


By: 


Steven H. Rosenbaum 

Chief, Voting Section 


cc: 	Honorable Melinda Harmon 

United States District Judge 


Rex VanMiddlesworth, Esq. 

Jose Garza, Esq. 

Judith A. Sanders-Castro, Esq. 


cc: 	Public File 



