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HcNair, Glenn, Konduror, Corley; - -.-	 - .  
-%-- _ - = ,  

Singletary, Por te r  & Dibble, P,A. 
- - _ _  . - .-*- -.-.. 

6%
Dear Mr. Glenn: -. -
-4 

-- - - a- - . .--- =- -

- This ir i n  reference to R321 which concerns -the c-. ...% 
schedule f o r  the 1984 primary election8 f o r  t h e  South ~ a r o l i n a -
Senate. R321 war submitted t o  t h i r  Department for -review 
ureuant t o  Section 5 of t h e  Voting .Right* Act ;  - 6 2  U.S.C.  --

h 7 3 c  on March 13. 1984 ,  and you and other eom8el f o r  +he 
S ta te  wet with-departmental o f f i c i a l 6  on March -14 to discuss ---
t h e  mubmirrion. We no te  t h a t  ou are submitting t h e  rerolution 
on behalf of the  e t a t e ,  even tXough t h e  primary e lec t ions  are 
conducted by polttical par t i e r ;  we f ind such a submission to ,= 
be appropriate inasmuch as the p o l i t i c s 1  parties a c t  as 
inrtrumentali t ieo of t h e  S ta t e  in oonductfng t h e  prfmary 

-	 election. Xn accordance with your request,-we have conducted - .. . 
the  Section 5 review of the voting changer occasioned by R321 
on an expedited basis  pursuant t o  the Procedures f o r  the 
Adminfstratton of -Section 5 (28 C.F.R. -51.32). 

Under the  terms of t he  rerrolution, the e t a t e  would .-
commence lmplrmentatim -of the reapportionment -plan (Act 257)
which is t h e  subject of tbe Section S declaratory judgment
action in  S ta te  of South Carolina v. United S ta t e s ,  C.A. No. 03 -
3626 (D.D.E.) .  Candidates f o r  renate por l t ionr  would qualify 
pursuant to the district. of the  ropoeed plan during the 
period from )larch 16 through MarcR 30, '1984. -Thedate for  
the primary election would be portpaned from June 12, 1984, 
u n t i l  July 24, 1984. Although R321 operates on t h e  aaswnption 
%hatAct 251 w i l l  tcceive Sectim 5 prec%carurcefrom the 
court, t h e  resolution provider t h a t  curdidate qwlLf&catLcm
would reopen i f  t he  reapportionment plan doer n o t  rece3ve 
-judicial precleatmce m d  a new plan i~ -drawn. The t e ~ ~ l u t i o n  
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p 
doer not dercr ibe the- length sf t h e  renewed q&a<i f i c8 t l s  * - - -.. 5 

. - period and. because of the ~ c e r t a f n t yof a m  t h e  court's-" 
-- - - decir Ion would be entered o r  when r redram 1an would be .:- - - --. -

precleared, t h e  resolution is unable t o  *etagl i r h  a 'time - - - -
perfod for campaigning. As we underrtmd your proporal, the  
e lect ionr  for  the Senate w i l l  be held en July-24 regardleso
of the date of the court ' r  decirion, tha t  is,  even i f  the - -court'@ decision -war xendered an 3uly  -23,:1984,  .=he-primary-- ---- .--- - . 
vould be conducted on July 24, 1984. The -zesolutLon nakte no 

-- -. proviaion f o r .cancelling tbe  +lectfoa,in the_%vent-that the --
court i a  unable t o  render a decision pr ior  to July-24, 1984. -_ . . 

i r -. .- . 
- -- - - - - ye have given careful-conaide-ration t o  t h e  reaolution '- - -.. . and the information you presented t o  -ur a t  our Hirch"l4 

- -- - 7 .  .- .- meeting. Specifically you asked us t o  consider t h e  dectaionr
of the  D i r t r i c t  Court f o r  the D i r t r i c t o f  Columbia In Charlton . 
County Board of Education v. United 'Stater,  459 F. Supp, 530 

8) and Busbee v. Smith, 549 F. Supp. $94 (D.D.C.
7argued ~ h o n e ~ r i m rdemonrtrate tha t  i t  l a  

not improper t o  begin implementation of A c t  257 p r io r  t o  
obtaining Section 5 preclearance. 

In analyzing the instant  aubmirsio*' r e  believe that 
-

t he  ine~capableconclurion f r  t ha t  you are raking us to grant
Section 5 preclearance for v i r tua l ly  the aame voting changes 
which are pending in S ta te  of South Carolina v. U n i t e d  Stater ;  
although the date f o r  casting ballot6 18 portpcmed, all other 2 w . .rtepe neceeeary to conduct the  election 

----
qualif ication,  eampaiplng , publici t9,  ba o t  pr int ing)  would 

'- be carried out under *ha t e r m  of -Act - 257 and the -%reat . -
majority of those r teps  would be .completed prior t o  the . L- -.. 
ea r l i ea t  date on vhich we could axpect a decir ian froa the .,_ .. .  
d l e t r i c t  court. . -- - - - .  . _ -- -- -- -

While ue a r e  eo izant of the s ta te 'a  leaire to hold - -I-an election on the  ear iert  po~ribledate, any auch election 
rust be conducted in .iccordance with the temr ~f the goting 
Blghtr Act. A t  t he  time thP8 1awmuLt war f i l e d ,  .fie r t r te  
tecognircd t h a t  mvoder t h e  provirion8 o f  Sectlon 5 of t h e  
Voting Right8 Act, Act 257 cannot be implemented u n t i l  it has 
received preclaarance .,." and that candidate qurllficrtion 
could not begin under Act 257 unlerr a n d  u n t i l  that  preclearance 
had been obtained. (Weaorandum in  Bupport of Notion t o  
&pedlte Action a t .  p. 34.) .We .gram with  the a t a t e ' s  
description of the l g a l  r tmdard r h c e  'Secclon 5 itself 

. .: 
'J .-. . .* - - .  .-
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- . . .  
&joined m y  elwticrs o t l l f  r ing &a ~ c rboondarlaa apecif Led 
in the planw (Beer v. United Statas, 314 F. fupp. 357. -362 . . 

(D.D.C. 1974)). and thua the ata te  say not implement the p h n  
?- "in any fbshien onleu. rad rmt l l  [the -Digtrict] Court iasue~ - -

0 declaratory 3dra-t that raid ip lan]  has ncithar a 
discrlmfaato u b o e e  oor affect." Busbee v. Smith. C.A. 
Ho. 82-0665 3.g.~.F r y  26, 1982). s l m  p. s. 

- - .  . 
A t  our March 14 mmetlng you argued that t h e  court'. 

decieian fin Charlton autablirhea that the conduct of un 
election under an unpreclearcd plan does n o t  constitute the 
t e of "i~lementatlcmaof the Ian rhlch tr prohibited byXP Pt c Voting Bight. Act. The Char ton dee%aton depend. on e 
unique re t  of fact.. however,f.ct.rhich are not  present
here. I t  is one thing for a court to decline at the eleventh 
b u r  t o  exarciae it. Lnjunctive p e r 6  to atop an election 
under an unpreeleared plan *ere the partten to be enjoined 
are not  properly before the court. I t  l a  quite another tor 
the Attorney General to preclear .one feature of a propoaad
plan that would allow Lmplementation t o  besin while the wurt 
is .till con8ldcring the plan as a a l e  under Section 5. 
We cannot read Chsrlton as permitting the sort of pfecemeal . 
preclearance procesm you have sug*erted. Rather, we regard 
the Votinp, R m t e  A c t  as eatablirhing a Issat bar t o  coamcnce-
aent of any part of the election process under Act 257 prlor 
to the  t ine  that it takes effect -- and Act 257 cannot, as s 
matter of lau, take effect until It recclves Section 5 
preclearance. 

There are, of courae, ~oodund mfiieient practical 
reaaona why Congreos Lmpo8ed much a requtrelacnt on covered 
juriedicttonr aubject t o  the Votinp, Rights A c t .  If, as you
mbmlt. we were t o  allow candidate  qcullflcatlon t o  proceed 
under an tznprecleared plan -- *apeelally one, as here, that 
the Attorney General maiatafna ~ b u f dn o t  be precloared --
those tnterested i n  seeking office wetild ba required to 
expend oonmiderable ti-. mergy  and ooney u=paigri:ning in a 
d t a t r i c t  that  may never eain approval. This needles. burden, 
along w i t h  inevlteble voter confusion Lf Senate elections 
are ultimately requizad to 80 forward under a different 
districting plm, counrel againat the kind of premature 
uallfication activity you urge. Clearly, it i r  meaeurablyless disruptive of the electoral procem to await the court1' 

declrlon ar preclearance of Act 257. l a d  pernit m d t d a t e  
uallfying t o  Eommce only after final mvcl af a lu,

9wbther it k Act 257 or r w e  alternetivg has been o rained.E 



Accordingly, on behalf of the A t t o n c y  General, T: n u s t  
interpose a Section 5 objection to the election schedule 
established by A321, Although I feel conpelled to enter this 
Section 5 objection a t  this time, I empbaslze the twc  stand 
r ~ a d ?to review pronptly a achedule for the  conduct of elec-
tions as Boon ac a plan is precleared. 

Of course, as provided by Section 5 of the V o t i n ~  
R i ~ h t sAct, you have the r i ~ h tt o  seek a declaratory judgment
froa the United States District Court for the Di6trlct of 
Coluabia that this electLon schedule has neither the purpoae 
ncir w i l l  have the effect of denying or abrLdgLng the tight to 
vote on accotint ef race, color, or membership in a langupe 
~ i n o r i t yr,raup. In additfan, Section 51.44 of t h e  guidelines 
pernitr; you t o  request that the Attorney Caneral reconsider 
the objection. However, until the objection La withdrawn or 
the j u d , ~ e n tfro= the District of Columbia Court is obtained, 
the effect o f  the objactlon by the Attorney General ie t o  
meke the election schedule l ega l ly  unenforceable. 28 C.F.P.. 
52.9 .  

Qe are aware that the State already has Snitfate4 thfe 
elcction rchedule by opening candidate qul i f i ca t ion  on 
Y E T C ~ I16, 1984. Thus, f request that upon receipt of t h i ~  
letter you inform us of the course of action the State o f  
South Caroline plans t o  take with respect t o  th is  mctter. 
I f  yo\? have eny questions concernin8 thf 8 Letter, please fee l  
f r ~ eto cell  Paul F. Hencock (202-724-3095) of the Voting 
Sect icn.  

Wc rra ~ r o v i d f n ~  to  each membera covr of this Letter  
of the three-j;dp.c coutt hearing State  of Sout11 Carolina v. 
Ucited Statee and to couneel of record. 
-a-


Sincerely, 

WE. Bredford Reynolds 
Assfstant Attorney General 

Civil Ri~htsDivision 


