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PREFACE

Welcome to the Seventh Edition of Federal Prosecution of
Election Offenses, a project that has been in the works for over two
years. This book replaces the Sixth Edition, which was published in
1995, and represents a complete re-write of that last book.

There have been a number of significant developments in the
law dealing with elections and election finance — and, accordingly, in
the Department’s enforcement approach in this area — since we last
wrote on these subjects.

In2002, Congress passed the Bipartisan Campaign Reform Act
(BCRA). One of the goals of this legislation was to close major
loopholes involving so-called “soft money” and “issue advocacy” that
had developed since enactment of the original Federal Election
Campaign Act (FECA) in 1971. Another of BCRA’s goals was to
provide enhanced criminal penalties for knowing and willful FECA
violations. Yet another goal was to put in place a strong sentencing
guideline for FECA crimes. The following year the United States
Sentencing Commission obliged, promulgating a sentencing guideline,
U.S.S.G. § 2C1.8, that recommends imprisonment for most campaign
financing offenses. Subsequent First Amendment challenges to
BCRA’s broad provisions were resoundingly rejected by the Supreme
Court, which upheld the landmark provisions as constitutional anti-
corruption measures designed to address public corruption and the
appearance of public corruption. McConnell v. Federal Election
Commission, 540 U.S. 93 (2003).

In addition to these legislative efforts, in 2002 then-Attorney
General John Ashcroft established a Department-wide Ballot Access
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and Voting Integrity Initiative to increase the Department’s efforts and
effectiveness in addressing election crimes and voting rights
violations. As a result of this ongoing Initiative, there has been a
marked increase in nationwide prosecutions and convictions for ballot
fraud and campaign financing fraud. The Department’s objectives in
bringing these cases are two-fold: to convict those who attempt to
corrupt elections, and to protect the integrity of the election process by
deterring others from corrupting future elections. Each of these events
will be discussed fully in this volume.

This is the latest in a series of books on the criminal
enforcement of federal election laws with which we are proud to have
been associated. However, projects this vast could not succeed
without the strong support of our superiors and the dedicated help of
several special colleagues here in the Public Integrity Section.

We would be derelict were we not to recognize with sincere
gratitude the significant contributions that were made to this book
by The Honorable Noel L. Hillman, our Chief from 2002 to 2006,
who is now a federal district judge. Noel’s personal involvement
and support during its drafting reflected his view of this book as a
forceful tool for federal prosecutors and investigators in the pursuit of
crimes that corrupt and subvert our representative form of government.
Our thanks further go to Public Integrity Section Trial Attorney
Richard C. Pilger for his valuable input.

We are also extremely indebted to Forensic Accountant
Christine M. Cartwright for her editorial assistance and tireless
dedication to the formidable task of preparing this book for
publication, as well as to Supervisory Litigation Support Specialist
Danny P. Foster and to Office Support Specialist James E. Wedge for
their work on this project.

Finally, we acknowledge with appreciation the contributions

to the Department’s law enforcement efforts in this area that have been
made over the years by the Assistant United States Attorneys who
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have served, some for decades, as District Election Officers, and by
the special agents of the Federal Bureau of Investigation who have
assisted in these cases. We are pleased to recognize the FBI’s
increased enforcement efforts in this area, which led to the Bureau’s
establishment in 2006 of its own Campaign Finance and Ballot Fraud
Initiative with specially trained agents serving as election crime
coordinators in all its Field Offices. The implementation of this
Initiative has been due in large measure to the dedication of
Supervisory Special Agent Michael B. Elliott of the Public Corruption
Unit at FBI Headquarters.

The materials that are contained between the covers of this
book represent the knowledge of elections, and of election law, that
the two of us have gathered over the cumulative total of sixty years we
have been privileged to serve our country at the United States
Department of Justice. It is our sincere hope that this book will
contribute to the understanding and appreciation of the important legal
and tactical issues and challenges presented by the effective criminal
enforcement of federal election laws.

CRAIG C. DONSANTO
NANCY L. SIMMONS

Public Integrity Section

Criminal Division
May 2007
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CHAPTER ONE

OVERVIEW

This book was written to help federal prosecutors and
investigators discharge the responsibility of the United States
Department of Justice in attacking corruption of the election process
with all available statutes and theories of prosecution. It addresses
how the Department handles all federal election offenses, other than
those involving civil rights, which are enforced by the Department’s
Civil Rights Division. This Overview summarizes the Department’s
policies, as well as key legal and investigative considerations, related
to the investigation and prosecution of election offenses.

A. INTRODUCTION

In the United States, as in other democratic societies, it is
through the ballot box that the will of the people is translated into
government that serves rather than oppresses. It is through elections
that the government is held accountable to the people and political
conflicts are channeled into peaceful resolutions. And it is through
elections that power is attained and transferred.

Our constitutional system of representative government only
works when the worth of honest ballots is not diluted by invalid
ballots procured by corruption. As the Supreme Court stated in a case
upholding federal convictions for ballot box stuffing: “Every voter
in a federal . . . election, . . . whether he votes for a candidate with
little chance of winning or for one with little chance of losing, has a
right under the Constitution to have his vote fairly counted, without



its being distorted by fraudulently cast votes.” Anderson v. United
States, 417 U.S. 211, 227 (1974). When the election process is
corrupted, democracy is jeopardized. Accordingly, the effective
prosecution of corruption of the election process is a significant
federal law enforcement priority.

Although corrupt government may exist without election
crime, when election crime exists, public corruption of some form is
also usually present. This is so because virtually all election crime is
driven by a motive to control governmental power for some corrupt
purpose. Election crime cases therefore often provide effective tools
for attacking other forms of public corruption. The task of the federal
prosecutor and investigator is not only to vindicate the fundamental
principle of fair elections by convicting those who corrupt them, but
also to find the motive behind the election fraud and, when possible,
to prosecute those involved in the underlying corruption.

There are several reasons why election crime prosecutions
may present an easier means of obtaining convictions than do other
forms of public corruption:

* Election crimes usually occur largely in public.

* Election crimes often involve many players. For example,
successful voter bribery schemes require numerous voters;
ballot box stuffing requires controlling all the election
officials in a polling location; illegal political contributions
generally involve numerous conduits to disguise the
transaction.

 FElection crimes tend to leave paper trails, either in state
voting documentation or in public reports filed by federal
campaigns.

B. TYPES OF ELECTION CRIMES

1. Election Fraud



Election fraud usually involves corruption of one of three
processes: the obtaining and marking of ballots, the counting and
certification of election results, or the registration of voters. Election
fraud is generally not common when one party or one faction of a
party dominates the political landscape. Rather, the conditions most
conducive to election fraud are close factional competition within an
electoral jurisdiction for an elected position that matters. Thus, in a
jurisdiction when one party is dominant, election fraud may
nevertheless occur during the primary season, as various party
factions vie for power.

Most election fraud aims at ensuring that important elected
positions are occupied by “friendly” candidates. It occurs most often
when the financial stakes involved in who controls public offices are
great — as is often the case when patronage positions are a major
source of employment, or when illicit activities are being conducted
that require protection from official scrutiny. As noted, election
crimes will typically coincide with other types of corruption.

2. Patronage Crimes

Patronage is a term used to describe the doctrine of “to the
victor go the spoils.” The Supreme Court has held that the firing,
based on partisan considerations, of public employees who occupy
non-confidential and non-policymaking positions violates the First
Amendment. Moreover, an aggressive and pervasive patronage
system can provide a fertile breeding ground for other forms of
corruption. It is therefore important to root out aggravated patronage
abuses wherever they occur.

Patronage crimes are most prevalent when one political
faction or party dominates the political landscape but is also required
to defend its position of power against a credible opposition.
Patronage crimes are also common in jurisdictions where other forms
of public corruption are prevalent and tolerated by the body politic.



3. Campaign Financing Crimes

The federal campaign financing laws are embodied within the
Federal Election Campaign Act of 1971 (FECA), 2 U.S.C. §§ 431-
455, as amended, most significantly in 1974, 1976, 1979, and 2002.

The 2002 Amendments to FECA were contained in a
far-reaching piece of legislation called the Bipartisan Campaign
Reform Act (BCRA) (popularly known as the McCain-Feingold bill
after its main Senate sponsors), most of which became effective on
November 6, 2002. As amended by BCRA, FECA applies to
virtually all financial transactions that impact upon, directly or
indirectly, the election of candidates for federal office, that is,
candidates for President or Vice President or for the United States
Senate or House of Representatives. Also as amended by BCRA,
FECA now reaches a wide range of communications aimed at
influencing the public with respect to issues that are closely identified
with federal candidates, referred to in the law as “electioneering
communications.”

FECA contains its own criminal sanctions, which in turn
provide that, to be a crime, a FECA violation must have been
committed knowingly and willfully and, except for campaign
misrepresentations and certain coerced contributions, must have
involved at least $2,000 in a calendar year. 2 U.S.C. § 437g(d). Prior
to BCRA, all FECA crimes were one-year misdemeanors. However,
for FECA crimes that occur on or after November 6, 2002
(when BCRA took effect), those aggregating $25,000 or more
are five-year felonies, and those that involve illegal conduit
contributions and aggregate over $10,000 are two-year felonies.
2 U.S.C. §§437g(d)(1)(A), (D). Moreover, all criminal violations of
FECA that occur after January 25, 2003, are subject to a new
sentencing guideline, U.S. Sentencing Guideline § 2C1.8, that the
United States Sentencing Commission promulgated in response to a
specific BCRA directive.



FECA violations that either: (1) do not present knowing and
willful violations, e.g., those resulting from negligence or mistake on
the part of the offender as to what the law required or forbade, or
(2) involve sums below the statutory minimums for criminal
prosecution, are handled noncriminally by the Federal Election
Commission (FEC) under the statute’s civil enforcement provisions.
2 US.C. § 437g(a).

Finally, FECA violations that result in false information
being provided to the FEC may present violations of 18 U.S.C.
§ 371 (conspiracy to disrupt and impede a federal agency), 18 U.S.C.
§ 1001 (false statements within the jurisdiction of a federal agency),
or 18 U.S.C. § 1505 (obstruction of agency proceedings).

4. Civil Rights Crimes

Schemes to deprive minorities of the right to vote are federal
crimes under the Voting Rights Act of 1965, as amended. 42 U.S.C.
§ 1973j. Discrimination based on a potential voter’s race, or on
ethnic factors or minority language, may also be redressed under such
criminal statutes as 18 U.S.C. §§ 241 and 242. These prosecutions
are handled by Criminal Section of the Civil Rights Division.

In addition to civil rights crimes, federal law provides
noncriminal remedies for any conduct that diminishes an individual’s
voting rights based on racial, ethnic, or language minority factors.
These civil remedies are incorporated within the Voting Rights Act
of 1965, as amended, and other civil rights laws, and they are
enforced by the Voting Section of the Civil Rights Division.

C. FEDERAL JURISDICTION
The federal government asserts jurisdiction over an election
offense to ensure that basic rights of United States citizenship, and a

fundamental process of representative democracy, remain
uncorrupted. An important, Department-wide “Ballot Access and
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Voting Integrity Initiative” was announced by Attorney General
Ashcroft on October 1, 2002, to combat election crimes and
voting-related civil rights offenses through vigorous enforcement.
Under this Department Initiative, the prosecution of all federal
election crimes represents an important law enforcement objective.
These enhanced enforcement efforts have not only served to protect
a cornerstone of American democracy against corruption and abuse,
they also have helped federal law enforcement attain an investigative
foothold against other criminal activities that election crimes are often
committed to foster or protect.

Election crime cases tend to be long-term prosecutive projects
focusing on individuals with different degrees of culpability. The
ultimate goal is to move up the ladder of culpability to candidates,
political operatives, public officials, and others who attempted to
corrupt, or did corrupt, the public office involved.

Federal jurisdiction over election fraud is easily established in
elections when a federal candidate is on the ballot. The mere listing
of a federal candidate’s name on a ballot is sufficient under most of
the federal statutes used to prosecute voter fraud to satisfy federal
jurisdiction. This generally occurs in what are called “mixed”
elections, when federal and nonfederal candidates are running
simultaneously. In such cases, the federal interest is based on the
presence of a federal candidate, whose election may be tainted, or
appear tainted, by the fraud, a potential effect that Congress has the
constitutional authority to regulate under Article I, Section 2, clause
1; Article I, Section 4, clause 1; Article II, Section 1, clause 2; and the
Seventeenth Amendment.

When there is no federal candidate on the ballot, federal
jurisdiction is harder to attain. Before McNally v. United States,
483 U.S. 350 (1987), the mail fraud statute was often used to achieve
federal jurisdiction over election fraud that occurred in nonfederal
elections. The scheme charged was one to defraud the public of its
intangible “right to a fair election.” However, in McNally, the
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Supreme Court held that intangible rights, including the intangible
right to a fair election, were not covered by the mail fraud statute.

In response to the McNally decision, Congress passed
18 U.S.C. § 1346. Under Section 1346, the mail fraud statute once
again applies to schemes to defraud persons of their intangible right
to “honest services.” However, because Section 1346 did not clearly
restore mail fraud jurisdiction over local election fraud, this statute
should only be used when the election fraud involved honest services
fraud by a public official, such as a poll official who abuses his or her
office to fraudulently manipulate the vote. In the absence ofa scheme
involving honest services fraud, prosecutors may also consider the
mail fraud salary theory, discussed in Chapter Two, although this
theory has not been well received by the courts. See United States v.
Turner,459 F.3d 775 (6th Cir. 2006) (holding both salary theory and
honest services theories inapplicable to election fraud by local
candidate).

In short, the absence of a federal candidate from the ballot can
present federal law enforcement with special challenges in attaining
federal jurisdiction over election crime. Those challenges can
sometimes be met, provided the investigation focuses on identifying
additional facts that are needed to invoke application of the federal
criminal laws that potentially apply to both federal and nonfederal
elections. These generally include election frauds that involve the
necessary participation of public officers, notably election officials
acting “under color of law,” voting by noncitizens, and fraudulently
registering voters.

Federal jurisdiction over campaign financing offenses under
FECA also derives from Congress’s authority to regulate the federal
election process. While a number of the provisions added to FECA
by BCRA address financial activities by state and local parties that
are generic in nature in the sense that they simultaneously benefit
both federal and nonfederal candidates, federal campaign financing
law does not apply to violations of state campaign laws.
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Most states have enacted laws regulating and requiring
transparency of campaign financing of candidates seeking state or
local office. While violations of these state statutes are not, by
themselves, federal crimes, they may be evidence of other federal
crimes, including Hobbs Act, Travel Act, or honest service offenses.

D. ADVANTAGES OF FEDERAL PROSECUTION

The Constitution confers upon the states primary authority
over the election process. Accordingly, federal law does not directly
address how elections should be conducted. State law historically has
regulated such important activities as the registration of voters, the
qualifications for absentee voting, the type of voting equipment used
to tabulate votes, the selection of election officials, and the
procedures and safeguards for counting ballots.

These factors might suggest that the prosecution of election
crime should be left primarily to local law enforcement. However,
local law enforcement often is not equipped to prosecute election
offenses. Federal law enforcement might be the only enforcement
option available.

Four characteristics of the federal criminal justice system
support the federal prosecution of election crimes despite the primary
role of the states in most facets of election administration:

* Federal grand juries, the secrecy requirements of which
help protect the testimony of witnesses who tend to be
vulnerable to manipulation and intimidation.

* Federal trial juries, which are drawn from a broader
geographic area than are most state juries, and thus lessen
the possibility of local bias.



* Resources to handle the labor-intensive investigations
generally required for successful prosecution of election
crime.

* Detachment from local political forces and interests.

E. FEDERAL ROLE: PROSECUTION,
NOT INTERVENTION

The principal responsibility for overseeing the election
process rests with the states. With the significant exception of
violations of the Voting Rights Act involving denigration of the right
to vote based on race, ethnicity, or language minority status, the
federal government plays a role secondary to that of the states in
election matters.' It is the states that have primary authority to ensure
that only qualified individuals register and vote, that the polling
process is conducted fairly, and that the candidate who received the
most valid votes is certified as the winner.?

The federal prosecutor’s role in matters involving corruption
of the process by which elections are conducted, on the other hand,
focuses on prosecuting individuals who commit federal crimes in
connection with an election. Deterrence of future similar crimes is an
important objective of such federal prosecutions. However, this
deterrence is achieved by public awareness of the Department’s
prosecutive interest in, and prosecution of, election fraud — not
through interference with the process itself.

! When election offenses are driven by animus based on race,
ethnicity, or language-minority status, the broad protections of the 1965
Voting Rights Act and other civil rights statutes apply. 42 U.S.C.
§§ 1971, 1973, 1973b(f), 1973aa-1a. Such matters are supervised by the
Civil Rights Division.

2 . . . .
Of course, U.S. presidential elections are an exception.



Because the federal prosecutor’s function in the area of
election fraud is not primarily preventative, any criminal investigation
by the Department must be conducted in a way that minimizes the
likelihood that the investigation itself may become a factor in the
election. The mere fact that a criminal investigation is being
conducted may impact upon the adjudication of election litigation and
contests in state courts. Moreover, the seizure by federal authorities
of documentation generated by the election process may deprive state
election and judicial authorities of critical materials needed to resolve
election disputes, conduct recounts, and certify the ultimate winners.
Accordingly, it is the general policy of the Department not to conduct
overtinvestigations, including interviews with individual voters, until
after the outcome of the election allegedly affected by the fraud is
certified.’

In addition, the federal prosecutor has no authority to send
FBI Special Agents or Deputy U.S. Marshals to polling places. In
fact, a federal statute makes it a felony for any federal official to send
“armed men” to the vicinity of open polling places. 18 U.S.C. § 592.
In light of these considerations, Department and FBI policy requires
that any investigative action that involves an intrusion by federal
investigators into the area immediately surrounding an open polling
place be approved by the Criminal Division’s Public Integrity
Section.

F. EVALUATING AN ELECTION FRAUD ALLEGATION

In 2002, the Department established a Ballot Access and
Voting Integrity Initiative to spearhead its increased efforts to address
election crimes and voting rights violations. Under the ongoing
Initiative, election crimes are a high law enforcement priority of the
Department.

3 This rule does not apply to covert investigative techniques.
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However, not all irregularities in the election process are
appropriate for criminal prosecution. It is, for example, not a federal
crime to transport voters to the polls, or for election officials to make
negligent mistakes in the administration of an election. Many of
these noncriminal lapses are redressed through election contests,
recounts, education programs, or disciplinary action against election
officials whose mistakes are the result of negligence rather than
corruption.

Determining whether an election fraud allegation warrants
federal criminal investigation and possible prosecution requires that
federal prosecutors and investigators answer two basic questions:

(1) Is criminal prosecution the appropriate remedy for the
allegations and facts presented? Criminal prosecution is most
appropriate when the facts demonstrate that the defendant’s objective
was to corrupt the process by which voters were registered, or by
which ballots were obtained, cast, or counted.

(2) Is there potential federal jurisdiction over the conduct?
Answering this question requires determining whether the conduct is
cognizable under the federal criminal statutes that apply to election
crimes. These generally allow for the prosecution of corrupt acts that
occur in elections when the name of a federal candidate appears on
the ballot, that are committed “under color of law,” that involve
voting by noncitizens, that focus on registering to vote, and when the
election fraud is part of a larger public corruption problem reachable
using general anti-corruption statutes, such as 18 U.S.C. §§ 666,
1341, 1346, 1951, and 1952.

G. INVESTIGATIVE CONSIDERATIONS INELECTION
FRAUD CASES

When investigating election fraud, three considerations that

are absent from most criminal investigations must be kept in mind:
(1) respect for the primary role of the states in administering the
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voting process, (2) an awareness of the role of the election in the
governmental process, and (3) sensitivity to the exercise of First
Amendment rights in the election context. As a result, there are
limitations on various investigative steps in an election fraud case.

In most cases, election-related documents should not be taken
from the custody of local election administrators until the election to
which they pertain has been certified, and the time for contesting the
election results has expired.* This avoids interfering with the
governmental processes affected by the election.’

Another limitation affects voter interviews. Election fraud
cases often depend on the testimony of individual voters whose votes
were co-opted in one way or another. But in most cases voters should
not be interviewed, or other voter-related investigation done, until
after the election is over. Such overt investigative steps may chill
legitimate voting activities. They are also likely to be perceived by
voters and candidates as an intrusion into the election. Indeed, the
fact of a federal criminal investigation may itself become an issue in
the election.

4 . . . . .
This non-interference policy assumes there is no evidence
that local election administrators seek to retain the election records for a
corrupt purpose or to further an ongoing election fraud scheme.

>In cases in which physical custody may interfere unneces-
sarily with local election procedures, law enforcement may still take
reasonable steps to ensure that such records retain their integrity and are
effectively made available to federal law enforcement. Such steps may
include the issuance of a grand jury subpoena, and formal and informal
agreements concerning the custody, control, and integrity of such records.

6 Accordingly, the Public Integrity Section must be consulted
prior to any voter interviews in the preelection or balloting period. U.S.

DEP’T OF JUSTICE, U.S. ATTORNEYS’ MANUAL (USAM) § 9-85.210.
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Some election frauds implicate a voter who participates in a
voting act attributed to him or her; such cases include vote-buying
schemes, absentee ballot fraud, and the like. Successful prosecution
of those who organize such schemes often requires the cooperation of
either the voter or the person who attempted to corrupt or take
advantage of the voter. Accordingly, federal prosecutors should apply
standard Department policies regarding charging decisions when
contemplating charges against voters who cooperate and testify
truthfully in cases involving organizational voter fraud.

H. EVALUATING A CAMPAIGN FINANCING
ALLEGATION

In general, violations of the Federal Election Campaign Act
become crimes when they satisfy a monetary threshold and are
committed with specific criminal intent. Noncriminal FECA
violations are subject to the exclusive jurisdiction of the Federal
Election Commission (FEC). To determine whether a FECA
violation warrants criminal investigation, the following questions
should be answered:

(1) Does the conduct involve a situation in which the
application of the law to the facts is clear? That is, does it violate one
of the principal prohibitions of FECA, namely, the prohibitions
against:

* Excessive contributions (2 U.S.C. § 441a);

» Corporate and union contributions and expenditures
(2 U.S.C. § 441b);

+ Contributions from government contractors
(2US.C. § 441c);

+ Contributions from foreign nationals
(2US.C. § 441e);
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» Disguised contributions through conduits
(2 U.S.C. § 4419);

* Cash contributions (2 U.S.C. § 441g);

+ Contributions raised through fraud
(2 U.S.C. § 441h(b));

» The solicitation or receipt of “soft money” (funds not
raised in compliance with FECA) by national political
parties (2 U.S.C. § 441i); or

* The conversion of campaign funds (2 U.S.C. § 439a).
And, if so:

(2) Was the total monetary amount involved in the violation
at least $2,000? Most FECA violations become crimes when they
aggregate $2,000 or more in a calendar year. Offenses occurring on
or after November 6, 2002, when the Bipartisan Campaign Reform
Act (BCRA) took effect, and which aggregate at least $25,000 (or
$10,000 in the case of conduit violations) are felonies; offenses under
these amounts are misdemeanors. 2 U.S.C. § 437g(d)(1). The
Department interprets the significant enhancements to FECA’s
criminal penalties enacted in 2002 through BCRA as reflecting a
clear congressional intent that all knowing and willful violations
involving sums that aggregate above the statutory minimums for
FECA crimes be considered for prosecution.

(3) Was the violation committed under circumstances
suggesting that the conduct was “knowing and willful?” FECA
violations become potential crimes when they are committed
knowingly and willfully, that is, by an offender who knew what the
law forbade and violated it notwithstanding that knowledge. While
this is at times a difficult element to satisfy, examples of evidence
supporting the element include: (a) an attempt to disguise or conceal
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financial activity regulated by FECA; (b) status or experience as a
campaign official, professional fundraiser, or lawyer; and (c) efforts
by campaigns to notify donors of applicable campaign finance law
(e.g., donor card warnings).

I INVESTIGATIVE CONSIDERATIONS IN CAMPAIGN
FINANCING CASES

Campaign financing cases have recently come to occupy an
increasingly significant portion of the investigative and prosecutive
resources that the Justice Department devotes to election crime.
Because criminal FECA violations require proof that the defendant
acted in conscious disregard of a known statutory duty imposed by
the Act, matters investigated as possible criminal FECA violations
generally must fall within one or more of FECA’s heartland
provisions.

If a campaign financing offense violates one of FECA’s
heartland prohibitions and was committed in a manner calculated to
conceal it from the public, the Justice Department also may pursue
the matter as a conspiracy to defraud the United States under
18 U.S.C. § 371, or as a false statement under 18 U.S.C. § 1001. The
advantages of charging FECA offenses that occurred prior to
November 6, 2002 (when BCRA took effect) under these Title
18 provisions include, in addition to the applicable penalty,
availability of the general five-year statute of limitations under
18 U.S.C. § 3282, instead of the special three-year limitations period
in 2 U.S.C. § 455 that applied to FECA crimes committed prior to
BCRA'’s effective date.

When investigating a criminal violation of FECA, care must
be taken not to compromise the FEC’s civil and administrative
jurisdiction under 2 U.S.C. § 437g(a). All plea agreements involving
activities that concern FECA violations should therefore contain an
express disclaimer regarding the FEC’s civil enforcement authority.
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Finally, the public disclosure features of FECA provide
investigators a source of information concerning suspicious
contributions. The FEC maintains public data in a manner that
permits it to be sorted by contributor, date of contribution, amount of
contribution, occupation and employer of contributor, and identity of
donee. Datais also similarly maintained with respect to expenditures.
Therefore, the FEC’s public database of financial transactions can be
particularly useful in the preliminary stage of campaign financing
investigations to evaluate or confirm the likelihood of a FECA
violation. This data can be accessed and sorted at www.fec.gov. An
alternative and particularly user-friendly search capability has also
been made available by an organization called the Center for
Responsive Politics at www.opensecrets.org.

J. CONSULTATION REQUIREMENTS
AND RECOMMENDATIONS

Justice Department supervision over the enforcement of all
criminal statutes and prosecutive theories involving corruption of the
election process, criminal patronage violations, and campaign
financing crimes is delegated to the Criminal Division’s Public
Integrity Section. This Headquarters’ consultation policy is set
forth in the U.S. DEP’T OF JUSTICE, U.S. ATTORNEYS’ MANUAL
(USAM), Section 9-85.210. In1980, the Election Crimes Branch was
created within the Public Integrity Section to manage this supervisory
responsibility. The Branch is headed by a Director and staffed on a
case-by-case basis with Section prosecutors experienced in handling
the investigation and prosecution of election crimes.

The Department’s consultation requirements for election
crime matters are designed to ensure that national standards are
maintained for the federal prosecution of election crimes, that
investigative resources focus on matters that have prosecutive
potential, and that appropriate deference is given to the FEC’s civil
enforcement responsibilities over campaign financing violations. The
requirements are also intended to help ensure that investigations are
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pursued in a way that respects both individual voting rights and the
states’ primary responsibility for administering the electoral process.
These requirements are as follows:

1. Consultation Requirements for Election Frauds
and Patronage Crimes

United States Attorneys’ Offices and FBI field offices may
conduct a preliminary investigation of an alleged election fraud or
patronage crime without consulting the Public Integrity Section. A
preliminary investigation is limited to those investigative steps
necessary to flesh out the complaint in order to determine whether a
federal crime might have occurred, and, if so, whether it might
warrant federal prosecution. However, a preliminary investigation
does not include interviewing voters during the preelection or
balloting periods concerning the circumstances under which they
voted, as such interviews have the potential to interfere with the
election process or inadvertently chill the exercise of an individual’s
voting rights.

Consultation with the Public Integrity Section is required to:

» expand an election fraud or patronage investigation
beyond a preliminary stage;

 conduct interviews with individual voters during the
preelection period, on election day, or immediately
after the election, concerning the circumstances under
which they voted;

* issue a subpoena or search warrant in connection with
an election fraud or patronage matter;

» present evidence involving an election fraud or
patronage matter to a grand jury;
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+ file a criminal charge involving an election fraud or
patronage offense; or

+ present an indictment to a grand jury that charges an
election fraud or patronage offense.

It is also recommended, although not required, that the Public
Integrity Section be consulted with respect to sentencing issues during
any plea negotiations in order to ensure consistency with similar
cases.

2. Consultation Requirements for Campaign Financing
Crimes

Additional considerations come into play in cases involving
possible campaign financing violations under FECA, notably,
the concurrent jurisdiction of the FEC to conduct parallel civil
proceedings in this area and the resulting need to coordinate criminal
law enforcement with the Commission. Therefore, consultation with
the Public Integrity Section is required to:

+ conduct any inquiry or preliminary investigation in a
matter involving a possible campaign financing

offense;

* issue a subpoena or search warrant in connection with
a campaign financing matter;

» present evidence involving a campaign financing
matter to a grand jury;

+ file a criminal charge involving a campaign financing
crime; or

+ present an indictment to a grand jury that charges a
campaign financing crime.
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As is the case with election frauds, it also recommended that
the Section be consulted with respect to sentencing matters during
any plea negotiations in order to ensure consistency with similar
cases.

The Public Integrity Section and its Election Crimes Branch
are available to assist United States Attorneys’ Offices and FBI field
offices in handling election crime matters. This assistance includes
evaluating election crime allegations, structuring investigations, and
drafting indictments and other pleadings. The Election Crimes
Branch also serves as the point of contact between the Department of
Justice and the FEC, which share enforcement jurisdiction over
federal campaign financing violations. Finally, Section attorneys are
available to provide operational assistance in election crime
investigations and trials.
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CHAPTER TWO

CORRUPTION OF THE ELECTION
PROCESS

A. HISTORICAL BACKGROUND

Federal concern over the integrity of the franchise has
historically had two distinct areas of focus. The first, to ensure
elections that are free from corruption for the general public, is the
subject of this chapter. The second, to ensure there is no
discrimination against minorities at the ballot box, involves entirely
different constitutional and federal interests, and is supervised by the
Justice Department’s Civil Rights Division.

Federal interest in the integrity of the franchise was first
manifested immediately after the Civil War. Between 1868 and 1870,
Congress passed the Enforcement Acts, which served as the basis for
federal activism in prosecuting corruption of the franchise until most
of them were repealed in the 1890s. See In re Coy, 127 U.S. 731
(1888); Ex parte Yarborough, 110 U.S. 651 (1884); Ex parte Siebold,
100 U.S. 371 (1880).

Many of the Enforcement Acts had broad jurisdictional
predicates that allowed them to be applied to a wide variety of corrupt
election practices as long as a federal candidate was on the ballot. In
Coy, the Supreme Court held that Congress had authority under the
Constitution’s Necessary and Proper Clause to regulate any activity
during a mixed federal/state election that exposed the federal election
to potential harm, whether that harm materialized or not. Coy is still
applicable law. United States v. Carmichael, 685 F.2d 903, 908 (4th
Cir. 1982); United States v. Mason, 673 F.2d 737, 739 (4th Cir.
1982); United States v. Malmay, 671 F.2d 869, 874-75 (5th Cir.
1982); United States v. Bowman, 636 F.2d 1003, 1010 (5th Cir.
1981).
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After Reconstruction, federal activism in election matters
subsided. The repeal of most of the Enforcement Acts in 1894
eliminated the statutory tools that had encouraged federal activism in
election fraud matters. Two surviving provisions of these Acts, now
embodied in 18 U.S.C. §§ 241 and 242, covered only intentional
deprivations of rights guaranteed directly by the Constitution or
federal law. The courts during this period held that the Constitution
directly conferred a right to vote only for federal officers, and that
conduct aimed at corrupting nonfederal contests was not prosecutable
in federal courts. See United States v. Gradwell, 243 U.S. 476
(1917); Guinn v. United States, 238 U.S. 347 (1915). Federal
attention to election fraud was further limited by case law holding
that primary elections were not part of the official election process,
Newberry v. United States, 256 U.S. 232 (1918), and by cases like
United States v. Bathgate,246 U.S. 220 (1918), which read the entire
subject of vote buying out of federal criminal law, even when it was
directed at federal contests.

In 1941, the Supreme Court reversed direction, overturning
Newberry. The Court recognized that primary elections are an
integral part 