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First Circuit bypasses thorny jurisdictional question
raised by USCIS denial of renewal of H-1B visa petition

In Royal Siam Corp. & Surasak
Srisang v. Chertoff, __F.3d__, 2007
WL 1228792 (4st Cir. April 27, 2007)
(Torruella, Selya,
Lynch), the First Circuit
affirmed the USCIS
denial of an H-1B visa
petition, but avoided
the government’s con-
tention that under the
INA as amended by the
REAL ID Act, the district
court lacked jurisdic-
tion to review the de-
nial because such de-
termination was com-
mitted to agency dis-
cretion.

“In the immigration
context, we have
bypassed enigmatic
jurisdictional
guestions in circum-
stances in which
precedent clearly
adumbrates the result
on the merits.”

years but can be extended for an ad-
ditional three years. In 2002, Mr.
Srisang’s employer applied to renew
the H-1B visa. CIS
then sought additional
evidence because it
doubted that the job
held by Mr. Srisang
was a "specialty occu-
pation.”  On January
27, 2003, USCIS de-
nied the renewal of the
visa petition and on
May 21, 2004, the
Administrative Appeals
Unit affirmed that de-
nial. The employer and
Mr. Srisang then filed

1 an APA Styled action in

Mr. Srisang, the beneficiary of
the H-1B visa had married a U.S. citi-
zen in 1995 and on that basis ob-
tained conditional lawful permanent
resident status. However, when he
applied to have the condition removed
the INS discovered that the marriage
was fraudulent and he was placed in
removal proceedings. Being subject
to removal presented a problem for
Mr. Srisang, because Royal Siam had
filed (or filed subsequently) a visa peti-
tion on his behalf. The predecessor
to USCIS approved the visa petition in
November 1999, even though, noted
the court, “the marriage fraud finding
was brought to the CIS’s attention in
connection with the 1999 specialty
occupation visa.” “This comedy of
errors,” said the court, “allowed Sri-
sang to depart voluntarily from the
United States on January 23, 2000
(thus mooting the removal proceed-
ings []) and return three weeks later”
pursuant to the approved H-1B visa
petition.

An H-1B visa is valid for three

the district court contending that the
USCIS denial was arbitrary, capricious,
and otherwise not in accordance with

(Continued on page 2)

REAL ID Act does not deprive
court of appeals of jurisdic-
tion over motions for bail

In Elkimya v. Gonzales,
__F.3d__, 2007 WL 1097870 (2d
Cir. April 16, 2007) (Feinberg, So-
tomayor, Katzmann), the court held
that it has jurisdiction to consider
motions for bail made by aliens de-
tained by DHS and whose appeals
are pending in the court of appeals.

Petitioner had been placed in
removal proceedings for abandon-
ment of his LPR status. An IJ or-
dered him removed as charged and
the BIA affirmed without opinion.
Petitioner then filed a writ a habeas
corpus which was subsequently con-

(Continued on page 21)
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Renewal of H-1B visa properly denied

(Continued from page 1)

the law. On December 29, 2004,
the district court remanded the case
to the AAO because it had failed to
explain why it had denied the visa
petition after it had been previously
granted for the equivalent position.
On February 2005, the AAO again
denied the petition to extend the H-
1B visa, concluding that the prof-
fered position of restaurant manager

narily exercise hypothetical jurisdic-
tion.” The principle that courts can-
not assume jurisdiction to decide the
merits of a case, said the court,
“admits to an area of elasticity. In
mapping the contours of this narrow
crevice, we have distinguished be-
tween Article lll jurisdiction (which
may never be bypassed) and statu-
tory jurisdiction (which may occa-
sionally be bypassed.)” Here the

did not qualify as a m——— s cOUrt found that the

specialty occupation
and that the USCIS
Director had erred
when he had initially
approved the visa
petition in 1999, be-

The court found
that there was
nothing the record
that would compel

jurisdictional question
fits within that crevice
because not only the
question was thorny
but “also a matter of
statutory, not consti-

cause Mr. _Srisang a finding that a tutiopal, dimension;
had engaged in mar- . and its proper resolu-
riage fraud. on bachelor degreeis tion is uncertain.”

March 24, 2006, the
district court granted
the government’s mo-
tion for summary
judgment finding that

a necessary creden-
tial for restaurant
manager. the

Additionally the court
found that the out-
come of the merits of
case was
“foreordained.”

the AAO denial of the — — — — ——————

visa renewal was supported by sub-
stantial evidence. The appeal to the
First Circuit followed.

On appeal, the government ar-
gued that under the INA as amended
by the REAL ID Act, the district court
lacked jurisdiction under INA § 242
(a)(2)(B)(ii), because the denial of an
H-1B visa petition is fully committed
to agency discretion. The court said
that “there may be reasons to think
that the jurisdiction of the district
court seems suspect.” It explained
that even though the “jurisdiction-
stripping provisions of section 242
apply outside the removal context,”
noted the court, “the question re-
mains whether the statutory scheme
places the authority to grant H-1B
visa petitions sufficiently within CIS’s
discretion as to engage the gears of
the jurisdictional bar.” However,
after reviewing the case law of other
circuits, and its recent decision in
Alsamhouri v. Gonzales, _ F.3d__
(1st Cir. 2007), the court decided to
bypass the jurisdictional question
while acknowledging at the same
time that “federal courts cannot ordi-

On the merits, the court re-
viewed de novo the district court’s
findings. It rejected the plaintiffs’
contention that the USCIS had im-
properly relied on the Department of
Labor Occupational Outlook Hand-
book to determine that the duties of
the position as a restaurant man-
ager were not more complex that
those associated with similar, non-
specialty positions in the general
economy. In particular, the plaintiffs
challenged the USCIS characteriza-
tion that a restaurant manager posi-
tion was a species of the generic
food service manager position, and
that the position is not one that by
its nature demands a bachelor de-
gree. The court found that there was
nothing in the record that would
compel a finding that a bachelors
degree is a necessary credential for
restaurant manager. The court fur-
ther rejected the contention that the
employer here needed a restaurant
manager with a degree in business
administration. The court noted that
other courts have stated that even
though a bachelor degree may be a
legitimate prerequisite, without

more, it will not justify the granting of
an H-1B visa. “This is as it should be:
elsewise, an employer could ensure
the granting of a specialty occupa-
tion visa petition by the simple expe-
dient of creating a generic and (and
essentially artificial ) degree require-
ment,” said the court. Finally, said
the court, in the absence of an error
of law, the “case comes down to
straight abuse-of-discretion review.
Under that standard, the outcome is
foreordained . . . Because CIS’s exer-
cise of discretion here is untainted
by either legal or factual error, we
discern no basis for disturbing its
denial of RSC’s petition.”

The court found it unnecessary
to consider whether CIS had cor-
rectly applied the marriage fraud bar
and whether, as the government
suggested, the APA itself may fore-
close judicial review of a nonimmi-
grant visitor’'s request for an exten-
sion of stay.

By Francesco Isgro, OIL
Contact: Mariana Bauza-Almonte,
AUSA, B 787-766-5656

WHAT’S AN H-1B?

The H-1B is a nonimmigrant
visa category established by the Im-
migration Act of 1990. It is reserved
for foreign workers who will be em-
ployed in a “specialty occupation” or
as a fashion model of distinguished
merit and ability. A specialty occupa-
tion requires theoretical and practi-
cal application of a body of special-
ized knowledge along with at least a
bachelor's degree or its equivalent.
For example, architecture, engineer-
ing, mathematics, physical sciences,
social sciences, medicine and
health, education, business special-
ties, accounting, law, theology, and
the arts are specialty occupations.

Unlike other nonimmigrant vi-
sas, Congress placed a cap on the
number of H-1B visas. The current
cap is 65,000 visas per year, 20,000
of which are be reserved for foreign
workers with a masters or higher
degree from a U.S. academic institu-
tion. The cap for FY 2008 was
reached on the first day, when the
USCIS received more than 150,000
applications.
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REMOVAL OF SEX OFFENDERS UNDER THE WALSH ACT

On July 27, 2006, the President
signed into law the Adam Walsh
Child Protection and Safety Act of
2006. See Pub. L. No. 109-248,
120 Stat. 602. The Act was signed
on the 25th anniversary of the ab-
duction of 6-year-old Adam Walsh
from a shopping mall in Florida.
Adam was found murdered 16 days
after his abduction. His father is
John Walsh, host of the television
series America's Most Wanted.

The Act’'s principal purposes
include (1) to establish a compre-
hensive national system for the reg-
istration of sex offenders, known as
the National Sex Offender Registry,
to be maintained at the Federal Bu-
reau of Investigation; (2) to expand
federal jurisdiction and increase fed-
eral penalties over crimes against
children; (3) to create new substan-
tive crimes directed at persons who
are required to register as sex of-
fenders; and (4) to institute a pub-
licly available, internet-based com-
munity notification program.

At the time of passage of the
Act, at least 100,000 of more than a
half million sex offenders in the
United States were missing and un-
registered with their local jurisdic-
tions, as required under state law. It
is not known how many of them were
aliens; however, the Department of
Homeland Security reported that
1,889, or 2.1 percent, of all criminal
aliens removed in Fiscal Year 2005
were sex offenders.

Two particular provisions of the
Act are significant to our immigration
law practice. The first provision, Sec-
tion 401 of the Act, makes failure to
register with the National Sex Of-
fender Registry a felony and a de-
portable offense. Section 401
amends Section 237(a)(2)(A)(v) of
the Immigration and Nationality Act
(8 U.S.C. § 1227(a)(2)(A)(v)) by add-
ing a ground of removability which
provides that “any alien who is con-
victed under section 2250 of title

18, United States Code, is deport-
able." Section 2250 of Title 18
U.S.C.,, a provision added by the
Adam Walsh Act, criminalizes failure
to register with the National Sex Of-
fender Registry. It provides that a
sex offender who knowingly fails to
register or update a registration shall
be fined or imprisoned not more
than 10 years, or both. Id.

The new ground of removability

complements the éex- — s s————— fecnder, as

972 (9th Cir. 2007) (holding that
alien's conviction for communicating
with a minor for immoral purposes
was a crime involving moral turpi-
tude); Maghsoudi v. INS, 181 F.3d 8
(1st Cir. 1999) (holding that alien’s
conviction for indecent assault and
battery on a person 14 or older was
for a crime involving moral turpi-
tude). Most recently, the Board of
Immigration Appeals determined
that failure to register as a sex of-
required

isting INA provisions
governing removal of
aliens  who commit
crimes against chil-
dren. Two other
grounds of removabil-
ity were added in 1996
through the passage of
the lllegal Immigration
Reform and Immigrant
Responsibility Act, Pub.

Section 401 of
the Act, makes
failure to register
with the National
Sex Offender
Registry a felony
and a deportable
offense.

under a California stat-
ute, is a deportable
crime involving moral
turpitude. See In Re
Tobar-Lobo, 24 1. & N.
Dec. 143 (BIA 2007).
The BIA has not yet
decided whether fail-
ure to register under a
federal statute such as
the Adam Walsh Act is

L. No. 104-208 110
Stat. 3009. Section

a crime involving moral
turpitude.

305 of lIRIRA Created_

the removal ground at INA § 237(a)
(2)(E), which mandates removal of
aliens convicted of child abuse, child
neglect, or child abandonment. See
8 US.C. § 1227(a)(2)(E). Section
321 of IIRIRA amended the defini-
tion of “aggravated felony” at INA §
1041(a)(43)(A) to include rape and
sexual abuse of a minor, thereby
rendering aliens convicted of such
offenses deportable as aggravated
felons under INA § 237(a)(2)(A)iii).
See 8 U.S.C. §§ 1103(a)(43)(A) &
1227(a)(2)(A)iii)). See also Shara-
shidze v. Gonzales, -~ F.3d -—, 2007
WL 777666 (7th Cir. Mar. 16, 2007)
(holding that alien’s conviction for
indecent solicitation of a sex act in-
volving a minor constituted an aggra-
vated felony conviction); Hernandez-
Alvarez v. Gonzales, 432 F.3d 763
(7th Cir. 2005) (same). Some alien
sex offenders are also subject to
removal for having committed
crimes involving moral turpitude.
See INA § 237(a)(2)(A)i) & (ii), 8
U.S.C. § 1227(a)(2)(A)i) & (ii). See
also Morales v. Gonzales, 478 F.3d

The determination of removability
under new INA § 237(a)(2)(A)(v) is a
fairly simple one. The government
need only show that the alien has
been convicted under 18 U.S.C. §
2250 for failure to register as a sex
offender. No administrative or judi-
cial inquiry into the underlying nature
of the crime is necessary. However,
an alien removable for having failed
to register as a sex offender may be
eligible to apply for certain forms of
relief that aliens removable for hav-
ing committed aggravated felonies
are not. For instance, an alien re-
movable for sexual abuse of a minor
which is an aggravated felony of-
fense cannot apply for cancellation
of removal (or any other form of dis-
cretionary relief), but an alien who
fails to register as a sex offender is
not so barred, because his crime is
not considered an aggravated felony.
See INA § 240A(a), 8 U.S.C. § 1229b
(a). As a practical matter, however,
alien sex offenders are likely to be
charged with multiple grounds of

(Continued on page 4)
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(Continued from page 3)
removability, which would have the
effect of making them ineligible for
most, if not all, forms of discretionary
relief.

The second provision pertinent
to our practice, Section 402 of the
Adam Walsh Act, bars convicted sex
offenders from having family-based
visa petitions approved. See INA §
204(a)(1)(A)(viii) & (B)
(i), 8 U.S.C. § 1154(a)
(1)(A)(viii) & (B)(i). The
bar applies to any peti-
tioning U.S. citizen or
lawful permanent resi-
dent who has been
convicted of a

& (B) (

Section 402
of the Act,
bars convicted
sex offenders

necessarily left without a means of
immigrating to the United States.
Under INA § 204(a)(1)(A) & (B), the
other parent may self-petition for an
immigrant visa on the child’s behalf,
provided that the child satisfies the
eligibility requirements, including es-
tablishing that the child was a victim
of severe abuse or “extreme cruelty”
perpetrated by the citizen or lawful
permanent resident parent. See 8

U.S.C. § 1154(a)(1)(A)
as amended by
Section  1503(b)(1),
Title V [Battered Immi-
grant Women Protec-
tion Act of 2000], div.
B [Violence Against
Women Act of 2000],

“specified offense from having of the Victims of Traf-
against a minor,”  family-based visa ficking and Violence
unless the Secretary of etitions Protection Act, Pub. L.
Homeland Security, in Y No. 106-386, 114
the Secretary's sole approved. Stat. 1464 (Oct. 28,
and unreviewable dis- 2000)).  Additionally,

cretion, determines
that the petitioning citizen or lawful
permanent resident poses no risk to
the alien with respect to whom such a
visa petition is filed. 1d. Section 111
of the Act defines the term “specified
offense against minor” generally to
mean “all offenses by child preda-
tors.” Id. Section 111 also provides a
more specific definition, one that in-
cludes offenses involving kidnapping
or false imprisonment (unless com-
mitted by a parent or guardian); solici-
tation to engage in sexual conduct;
use in a sexual performance; solicita-
tion to practice prostitution; video
voyeurism as described in 18 U.S.C. §
1801; possession, production, or dis-
tribution of child pornography; crimi-
nal sexual conduct involving a minor,
or the use of the internet to facilitate
or attempt such conduct; and any
conduct that by its nature is a sex
offense against a minor. Id.

The obvious purpose of Section
402 is to protect children of sex of-
fenders who are U.S. citizens or lawful
permanent residents from further,
potential harm by disallowing family
unity through family-based immigra-
tion. However, such children are not

1 under seCtiOn 240A(b)

(2)(A), children who are victims of sex
offenses may be eligible to apply for
cancellation of removal if they are
physically present in the United States
for a minimum of three years and can
satisfy the other eligibility require-
ments, including establishing that
they are or were victims of “extreme
cruelty” perpetrated by a citizen or
lawful permanent resident parent.
See INA § 240A(b)(2), 8 US.C. §
1229b(b)(2) (as amended by Section
204(b), Pub. L. No. 105-100, 111
Stat. 2201 (Nov. 19, 1997), and by
Section 1504(a), Title V [Battered
Immigrant Women Protection Act of
2000], div. B [Violence Against
Women Act of 2000], of the Victims of
Trafficking and Violence Protection
Act, Pub. L. No. 106-386, 114 Stat.
1464 (Oct. 28, 2000)). For this pur-
pose, the definition of “extreme cru-
elty” includes such acts of violence as
sexual abuse or exploitation, rape,
molestation, incest, or forced prostitu-
tion. See, e.g., 8 C.F.R. § 204.2(c)(6)
(2006). The acts of violence must
have been committed by the citizen or
lawful permanent resident parent
against the child. Id.

The Adam Walsh Act will have a
greater impact on criminal prosecu-
tions than on immigration enforce-
ment, given the relatively small per-
centage of sex offenders who are
aliens. Nevertheless, the Act affords
significant protections to young chil-
dren, by providing an additional ba-
sis for removal of sex offenders and
limiting their eligibility to participate
in the family-based immigration proc-
ess.

By Quynh Bain, OIL
@ 202-616-4458

REGULATORY UPDATE

DHS Issues Notice of Name Change
for ICE and CBP

The Bureau of Immigration and Cus-
toms Enforcement has officially
changed its name to U.S. Immigra-
tion and Customs Enforcement. The
Bureau of Customs and Border Pro-
tection has changed its name to U.S.
Customs and Border Protection.
Both changes took effect on March
31, 2007. See 72 Fed. Reg. 20131
(April 23, 2007).

Final Rule on RFE and NOID Re-
sponse Times

The final rule allows USCIS
"flexibility" in setting the length of
time in which applicants must re-
spond to a Request for Information
(“RFI”) or a Notice of Intent to Deny
(“NOID”). The rule becomes effective
on June 18, 2007. See 72 Fed. Reg.
19100 (April 17, 2007).

DHS Amends Regulations for Cer-
tain Detained Aliens Prior to Order
of Removal

The final rule updates the list of
countries at 8 C.F.R. 236.1(e), which
requires immediate communication
with consular or diplomatic officers
when nationals of the listed coun-
tries are detained in the U.S. See 72
Fed. Reg. 1923 (April 17, 2007).

By Micheline Hershey, OIL
2 202-616-4861
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SUMMARIES OF BOARD OF IMMIGRATION APPEALS DECISIONS

Immigration Judges Have No Author-
ity To Reinstate A Prior Deportation
Or Removal Order

In Matter of W-C-B-, 24 I1&N Dec
118 (BIA 2007), the alien challenged
the Immigration Judge’'s decision
granting the government’s motion to
terminate removal proceedings so
that it could instead reinstate a prior
deportation order. The Board held
that under the plain language of INA §
241(a)(5), 8 U.S.C. § 1231(a)d)
(governing reinstatement of prior or-
ders against aliens illegally reenter-
ing), an immigration judge has no au-
thority to reinstate a prior order of
deportation or removal. Further, the
Board rejected
alien’s argument that
an alien subject to
reinstatement of a
prior order of deporta-
tion or removal pursu-
ant to § 241(a)(5) has
a right to a hearing
before an immigration
judge, relying on the
en banc Ninth Circuit's
holding in Morales-
Izquierdo v. Gonzales,
477 F.3d 691 (9th Cir.
2007).

With respect to the alien’s claim
that the Immigration Judge erred by
granting the government’s motion to
terminate proceedings, the Board
determined that because a valid regu-
latory reason existed for cancelling
the Notice to Appear (i.e., it was im-
providently issued because removal
proceedings were not necessary to
remove the alien from the United
States since he could have been re-
moved by reinstatement of his prior
deportation order), the Immigration
Judge did not err when he granted the
government’'s motion. To the extent
the alien asserted that his former de-
portation could not reinstated be-
cause the government did not meet
its burden of proving that he was de-
ported and reentered the United
States, the Board declined to address
that issue, finding that whether or not

e ——————

The Board concluded
that the federal
offense of trafficking
in counterfeit goods
was also a crime in-
volving moral turpi-
tude because it was
tantamount to com- ing in

mercial forgery.

the criteria for reinstating the prior
order have been met is an issue for
the immigration officer - and not the
Board or the Immigration Judge - to
decide.

The Offense Of Trafficking In Coun-
terfeit Goods Or Services In Violation
Of 18 U.S.C. § 2320 Is A Crime In-
volving Moral Turpitude

In Matter of Kochlani, 24 1&N
Dec. 128 (BIA 2007), the government
appealed the Immigration Judge's
decision to terminate removal pro-
ceedings against the alien on the
ground that his conviction under 18
U.S.C. § 2320 did not constitute a
crime involving moral
turpitude. In 1987,
the alien was con-
victed of the offense of
grand theft, in violation
of section 487.1 of the
California Penal Code,
and in 2001, he was
convicted in the United
States District Court of
the offense of traffick-
counterfeit
goods, in violation of
18 U.S.C. § 2320. On

— (€ Dasis of those con-

victions, the govern-
ment charged the alien with remov-
ability under 8 U.S.C. § 1227(a)(2)(A)
(ii), as an alien convicted of two
crimes involving moral turpitude not
arising out of a single scheme of
criminal misconduct.

First, the Board noted that there
was no dispute that the alien’'s 1987
conviction was a crime involving moral
turpitude given that it was a crime
involving theft. Second, the Board
concluded that the federal offense of
trafficking in counterfeit goods was
also a crime involving moral turpitude
because it was tantamount to com-
mercial forgery and involved the theft
of someone else’s property in the
form of a trademark, even if convic-
tion for the offense did not involve
deceiving the purchasers of the coun-
terfeit goods and services. The Board

determined that the offense was in-
herently immoral because it entailed
dishonest dealing and deliberate ex-
ploitation of the public and the mark
owner. The Board also found it signifi-
cant that for purposes of federal
criminal sentencing, trafficking in
counterfeit goods was classified as a
crime involving theft or fraud. Accord-
ingly, the Board agreed with the gov-
ernment that the Immigration Judge
erred when she concluded that the
offense of trafficking in counterfeit
goods or services under 18 U.S.C.
§ 2320 did not qualify as a crime in-
volving moral turpitude, and re-
manded the case to consider whether
the alien was eligible for any relief
from removal.

The North Korean Human Rights Act
Precludes Aliens From Establishing
Eligibility For Asylum As To North
Korea Where They Have Resettled In
South Korea

In Matter of K-R-Y- and K-C-S-,
24 |1&N Dec. 133 (BIA 2007), the
Board considered, on remand from
the Ninth Circuit, whether the North
Korean Human Rights Act (“NKHRA”)
provides an independent basis for
granting asylum to the aliens. The
aliens were natives of North Korea,
who were each granted South Korean
citizenship approximately five or six
months after arrival in South Korea.
Upon reaching the United States,
each alien filed an application for asy-
lum, contending that under the
NKHRA, South Korean citizenship did
not disqualify North Koreans from
asylum or refugee status, that is, such
applicants would be excepted from
the firm resettlement bar.

The Board concluded that the
NKHRA - which provides that North
Koreans cannot be barred from eligi-
bility for asylum on account of any
legal right to citizenship they may en-
joy under the Constitution of South
Korea - did not apply to those aliens
who have already availed themselves
of the right to citizenship in South

(Continued on page 6)
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(Continued from page 5)

Korea. In so holding, the Board noted
that the NKHRA expressly stated that
it was not intended to apply to former
North Koreans who have taken advan-
tage of the opportunity to seek and
accepted South Korean citizenship.
The Board further observed that the
aliens had significant ties to South
Korea, and that they had been em-
ployed, moved freely about, made
speeches, and raised families in that
country. There was also no evidence
that the aliens would be unable to
return to South Korea. Accordingly,
the Board found that the aliens were
precluded from establishing eligibility
for asylum as to North Korea on the
basis of their firm resettlement in
South Korea.

Board Clarifies That When A Case Is
Remanded For Appropriate Back-
ground Checks, The Immigration
Judge Reacquires lJurisdiction Over
The Proceedings

In Matter of M-D-, 24 1&N Dec.
138 (BIA 2007), the Board held that
when a case is remanded to the Immi-
gration Judge for completion of the
appropriate background checks pur-
suant to 8 C.F.R. § 1003.47(h), the
Immigration Judge is required to enter
a final order granting or denying the
requested relief once the checks are
completed. The Board further held
that although the Immigration Judge
may not reconsider the prior decision
of the Board when a case is re-
manded for background checks, the
Immigration Judge may consider addi-
tional evidence regarding new or pre-
viously considered relief if it meets
the requirements for reopening of the
proceedings. In this case, the Board
initially found that the alien was eligj-
ble for withholding of removal, and
remanded the record for the appropri-
ate background checks and entry of
an order.

On remand, the alien sought to
introduce new evidence pertaining to
her application for adjustment of
status on the basis of her marriage to

a United States citizen that had taken
place while her appeal was pending
before the Board, but the Immigration
Judge declined to consider the appli-
cation, finding that jurisdiction contin-
ued to rest with the Board.

The Board ruled that because

the background check m—————

had not been com-
pleted when it sus-
tained the alien’s ap-
peal, it was unable to
issue a final order,
and the Immigration
Judge should have
done so once in-
formed that the back-

ground check had
cleared. In addition,
because on remand

there is no final order
until the background
check clears and the
Immigration Judge so orders, the Im-
migration Judge has authority to con-
sider new evidence if the proffered
evidence would support a motion to
reopen the proceedings, and may con-
duct further proceedings to address
the evidence as it relates to the relief
requested before entering a new deci-
sion.

Willful Failure To Register By A Sex
Offender Who Has Been Previously
Apprised Of The Obligation To Regis-
ter Is A Crime Involving Moral Turpi-
tude.

In Matter of Tobar-Lobo, 24 1&N
Dec. 143 (BIA 2007), the Board con-
cluded that the alien’s conviction for
failure to register as a sex offender, in
violation of section 290(g)(1) of the
California Penal Code, qualified as a
crime involving moral turpitude. The
Immigration Judge had terminated
proceedings against the alien, ruling
that the level of evil intent needed to
find that a crime involves moral turpi-
tude was not required to convict the
alien of failure to register as a sex
offender. In sustaining the govern-
ment’s appeal of that decision, the
Board observed that acts of baseness

The Board concluded
that the alien’s
conviction for failure
to register as a sex
offender, in violation
of section 290(g)(1) of
the California Penal
Code, qualified as a
crime involving moral
turpitude.

s Class of offenders to

or depravity may qualify as crimes
involving moral turpitude, even in the
absence of an element of fraud, and
further, that offenses such as statu-
tory rape, child abuse, and spousal
abuse have been considered to be
categorically turpitudinous crimes.

The Board also
noted that a principal
purpose of the statute
under which the alien
was convicted is to
safeguard children and
other citizens from ex-
posure to danger from
convicted sex offenders,
a high percentage of
whom are recidivists.
Given the serious risk
involved in a violation of
that duty owed by this

society, the Board de-
termined that the crime was inher-
ently base or vile and therefore met
the criteria for a crime involving moral
turpitude.

The Board further held that even
when the failure to register is not will-
ful, but rather a result of
“forgetfulness,” an offense based on
a failure to fulfill the offender’s duty to
register contravenes social mores to
such an extent that it is appropriately
deemed turpitudinous. Board mem-
ber Filppu filed a dissenting opinion.

By Song Park. OIL
B 202-616-2189

Contributions
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FURTHER REVIEW PENDING: Update on Cases & Issues

Asylum - Particular Social Group

The Solicitor General has filed a
petition for certiorari in Gao v. Gonza-
les, 440 F.3d 62 (2d Cir. 2006). The
question presented is:

Whether the court of appeals
erred in holding, in the first in-
stance and without prior resolution
of the questions by the Attorney
General, that women whose mar-
riages are arranged can and do
constitute a “particular social
group” of “women sold into forced
marriages,” and that the alien
would suffer “persecution” “on
account of” that status.

Contact: Margaret Perry, OIL
® 2026169310

Asylum — Population Control Policy

The Second Circuit heard en
banc arguments on March 3, 2007, in
Lin, 02-4611, Dong, 02-4629, and
Zou 03-40837, 416 F.3d 184 (2d Cir.
2005), consolidated cases. One of
the questions before the court is:

Whether the BIA reasonably con-
strued IIRIRA Section 601(a)'s
definition of "refugee" to: (a) in-
clude a petitioner whose legally
married spouse was subject to an
involuntary abortion or steriliza-
tion, see Matter of C-Y-Z-, 21 I&N
Dec. 915 (BIA 1977); and (b) not
include a petitioner whose claim is
derivatively based on any other
relationship with a person who
was subject to such a procedure,
unless the petitioner has engaged
in “other resistance" to a coercive
population control program, see
Matter of S-L-L-, 24 I&N Dec. 1
(BIA 2006).

Contact: Kathy Marks, AUSA
@ 212-637-2800

Asylum - Disfavored Group

Lolong v. Gonzales, 400 F.3d
1215 (9th Cir. 2005) was argued en
banc before the Ninth Circuit on Octo-
ber 5, 2006. On May 7, 2007, the en

banc court overruled Molina-Camacho
v. Ashcroft, 393 F.3d 937 (9th Cir.
2004), and affirmed the BIA’s denial
of asylum. Lelong v. Gonzales, __F.3d
_, 2007 WL 1309564 (9th Cir. May
7, 2007).

Contact: Frank Fraser, OIL
® 202-305-0193

Asylum - Persecutor, Ventura

On April 4, 2007, the First Circuit
heard oral arguments in Castaneda-
Castillo v. Gonzales, 464 F.3d 112
(1st Cir. 2007), where the government
suggested that the panel’s decision
violated Ventura by (1) deciding that
petitioner had not assisted in perse-
cution where BIA did not decide this
issue, and (2) affirmatively deciding
that petitioner was credible after va-
cating the BIA’s adverse credibility
finding.

Contact: Blair O’Connor, OIL
2 202-616-4890

Asylum—Adverse Credibility

On December 14, 2006, the gov-
ernment filed a petition for rehearing
en banc in Suntharalinkam v. Gonza-
les, 458 F.3d 1634 (9th Cir. 2006),
The question presented is whether
numerous minor discrepancies cumu-
latively add up to support an adverse
credibility determination, and were
those discrepancies central to the
asylum claim of a Sri Lankan alien
suspected as being a Tamil Tiger ter-
rorist.

Contact: Frank Fraser, OIL
® 202-305-0193

REAL ID Act — Jurisdiction To Review
Untimely Filed Asylum Application

In Ramadan v. Gonzales, 479
F.3d 647 (9th Cir. 2007), the Ninth
Circuit held that the REAL ID Act per-
mits review of the application of law
to undisputed facts, and that the
court has jurisdiction to review a deci-
sion not to consider an untimely filed
asylum application.

The 9th Circuit has sua sponte
requested the parties to file supple-
mental briefs on whether the case
should be heard en banc. The revised
decision upon panel rehearing had
stated that no further petitions for
rehearing or rehearing en banc will be
entertained. The government brief is
due on May 22, 2007.

Contact: Bryan Beier, OIL
@ 202-514-4115

Jurisdiction — Sua Sponte Reopening

In Tamenut v. Gonzales, 477
F.3d 580 (8th Cir. 2007), the Eighth
Circuit held that it was required under
its precedent, Recio-Prado v. Gonza-
les, 456 F.3d 819 (8th Cir. 2006), to
take jurisdiction over the BIA’s discre-
tionary decision not to sua sponte
reopen a case.

On May 1, 2007, the government
filed a petition for rehearing en banc
contending that the court’'s holding
that it has jurisdiction to review a
BIA’s denial of sua sponte reopening,
is inconsistent with the relevant regu-
latory language, and is contrary to the
overwhelming weight of precedent
from other circuits.

Contact: Jennifer Paisner, OIL
2 202-616-8268

Constitution — Denial of 212(c) Re-
lief Violates Equal Protection Clause

On November 29, 2005, the gov-
ernment filed a petition for rehearing
en banc in Cordes v. Gonzales, 421
F.3d 889 (9th Cir. 2005), where the
Ninth Circuit held that the denial of §
212(c) relief violated equal protection.
The court reasoned that petitioner
was similarly situated to an alien who
pled guilty when the crime was a de-
portable offense, who was eligible for
§ 212(c) relief at the time he pled,
and who therefore relied on the ex-
pectation of obtaining § 212(c) relief.

Contact: Alison R. Drucker, OIL
2 202-616-4867
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B Court Affirms That Congress Has
No Duty To Provide A Review Process
To Criminal Aliens And Rejects Peti-
tioner’'s Argument That His Untimely
PFR Should Be Excused For Lack Of
A Legal Remedy

In Fontes v. Gonzales, _ F.3d__,
2007 WL 949590 (1st Cir. March 30,
2007) (Selya, Campbell, Lynch), the
court held that res judicata did not bar
DHS from bringing a subsequent re-
moval proceeding against petitioner
despite the fact that the subsequent
proceeding was based on the same
conviction that was the subject of his
first removal proceeding which ended
in a favorable termination of removal.
The court also affirmed petitioner’'s
denial of a § 212(c) waiver because
the ground of removal did not have a
statutory counterpart.

Petitioner was placed in removal
proceedings in 1993 as an alien con-
victed of an aggravated felony for hav-
ing committed a crime of violence.
Because petitioner’s conviction oc-
curred in 1985 and the then-
applicable IMMACT provisions did not
make a crime of violence committed
before 1990 a ground for removal, the
IJ terminated the proceedings. After
passage of lIRIRA, petitioner was again
placed in removal proceedings for hav-
ing committed a crime of violence.
Petitioner sought a § 212(c) waiver,
but it was denied on April 21, 2005. A
subsequent petition for review was
dismissed for lack of jurisdiction.

Petitioner then filed a motion to
reopen with the BIA which was denied
as untimely. He filed a petition for
review of this decision as well, but it
was also denied for lack of jurisdiction.
Undaunted, petitioner asked the BIA to
reconsider the denial of his motion to
reopen arguing that his conviction was
not an aggravated felony, that he was
eligble for § 212(c) relief, and that his
removal was barred by res judicata.
The BIA rejected the first two argu-
ments, and ultimately denied the third.

Petitioner then filed another motion to
reopen based on St. Cyr. The BIA de-
nied this motion as well because peti-
tioner's crime of violence lacked a
statutory counterpart, thus making him
ineligible for 212(c) relief despite St.
Cyr. Petitioner then filed his third peti-
tion for review raising inter alia his res
judicata argument.

The court first agreed with the
government that it lacked jurisdiction to
consider petitioner’s res judicata argu-
ment because he had
failed to timely file an
appeal when the BIA
first rejected that claim.
The court disagreed with
petitioner’'s  argument
that at the time BIA de-
nied his res judicata
claim he lacked a

“The fact that effective
May 11, 2005, Congress
for the first time allowed

criminal deportees in

[petitioner’s] shoes to

file petitions for review

crime was also one of moral turpi-
tude.”

Contact: Terri Scadron, OIL
2 202-514-3760

H BIA Properly Denied An Untimely
And Numerically Barred Motion To
Reopen Asylum By A Pakistani Shia
Convert

In Raza v. Gonzales, _ F.3d__,
2007 WL 1153040 (1st Cir. April 19,
2007) (Torruella, Selya,
Stahl), the court upheld
the BIA’'s determination
that petitioner's un-
timely and numerically
barred motion to re-
open based on
changed country condi-

means to petition the
court for review because
of the INA’s former re-

in this court does not
establish that Congress

somehow intended to

afford [petitioner] an

tions did not present
exceptional circum-
stances.

view-bar for aliens con-
victed of aggravated
felonies. The court said,
“[tlhe short answer to
[petitioner]’'s contention regarding the
absence . . . of any review process in
our court, is that Congress was under
no obligation to have provided him with
one. The fact that, effective May 11,
2005, Congress for the first time al-
lowed criminal deportees in
[petitioner]’s shoes to file petitions for
review in this court does not establish
that Congress somehow intended to
afford [petitioner] an earlier opportu-
nity.”

Second, the court affirmed the
BIA’s denial of § 212(c) relief because
petitioner’s crime of violence lacked a
statutory counterpart in § 212(a). Peti-
tioner had argued that his conviction
for sexual assault could also be consid-
ered a crime involving moral turpitude,
which had a counterpart in § 212(a).
The court found this argument already
precluded by its decision in Kim v. Gon-
zales, 468 F.3d 151 (1st Cir. 2006),
and further noted that accepting this
argument would allow that “almost any-
one [to] argue that . . . waiver authority
should be interpolated because the

earlier opportunity.”

Petitioner, a native
and citizen of Pakistan,
filed an untimely and
numerically barred mo-
tion to reopen with the BIA claiming
that he feared persecution from his
Sunni Muslim family in Pakistan be-
cause of his recent conversion to Shia
Islam. In support of his motion, peti-
tioner attached a series of internet
articles describing contemporaneous
country conditions in Pakistan. The
BIA denied the motion stating that pe-
titioner had failed to proved excep-
tional circumstances or make out a
prima facie case for asylum.

Before the First Circuit, petitioner
asserted that the BIA failed to address
the proffered evidence of changed
country conditions and improperly de-
termined that he was ineligible for asy-
lum. The court rejected petitioner’s
arguments, holding that BIA had ex-
plicitly “observed that the ‘country con-
ditions information’ did not specifically
refer to the petitioner and that in sev-
eral critical aspects the motion was
‘based upon mere speculation about
what may happen upon his return’ to
Pakistan.” The court explained that

(Continued on page 9)
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(Continued from page 8)

“[a]n agency is not required to dissect
in minute detail every contention that
a complaining party advances.” Fi-
nally, the court agreed that peti-
tioner’s internet articles failed to es-
tablish his prima facie eligibility for
asylum and that his fear of persecu-
tion was from his family, thus lacking
a government nexus.

Contact: Dalin Holyoak, OIL
® 202-514-9289

B First Circuit Holds That It Has Ju-
risdiction To Review An 1J’s Denial Of
A Continuance

In Alsamhouri v. Gonzales,
_ F.3d__, 2007 WL 1153033 (1st
Cir. April
(Boudin, Lynch, Lipez),
the court held that it
had jurisdiction to re-
view an IJ’s denial of a
petitioner’'s motion for
a continuance to pre-
pare an asylum applica-
tion, but found substan-
tial evidence supported
the IJ’s decision.

Petitioner, a native
and citizen of Jordan,
had applied for asylum.
When he first appeared

The court explained
that the bar to judi-
cial review does not
apply to discretion-
ary powers derived
from regulations, to
wit, an 1J’s authority
to grant a continu-
ance under 8
C.F.R.§ 1003.29.

withdraw was not granted until the July
7, 2004, hearing where petitioner
asked for another continuance, stating
that his newly obtained counsel re-
quired time to prepare his application.
Petitioner initially testified that he had
never received any letter from his for-
mer counsel and that he didn’t under-
stand the filing deadlines. Petitioner
changed his testimony when the 1J
confronted him with the signed letter,
and admitted to receiving the letter
but continued to claim he didn’t under-
stand its contents. Based on peti-
tioner’s testimony, the 1J found him not
credible and denied the continuance,
determining that petitioner was well
aware of the deadlines but had simply
ignored them. The BIA affirmed with-
out opinion.

19, 2007 ) m——

The court first de-
termined that it had
jurisdiction over the
petition for review be-
cause an “immigration
judge’s authority to
continue a case is not
‘specified under’ the
subchapter [8 U.S.C.
8§ 1151-1381; INA §§
201- 295] to be in the
discretion of the Attor-
ney General.” The court
explained that the bar
to judicial review does

before an 1J, petition e —— ot apply to discretion-

was given a continuance, at first six
months and eventually nine months,
in order to obtain counsel. Petitioner
then sought another continuance,
through counsel, asking for an addi-
tional three months to prepare his
asylum application. The IJ granted
the continuance, setting a hearing
date for July 7, 2004. On May 28,
2004, petitioner’s counsel filed a mo-
tion to withdraw as counsel based on
petitioner’'s request to terminate the
representation. Attached to the mo-
tion was a copy of a letter signed by
petitioner and his counsel confirming
that he wanted to terminate the repre-
sentation and warning petitioner of
the timetables set by the 1) to file his
asylum application. The motion to

ary powers derived from regulations, to
wit, an |J’s authority to grant a continu-
ance under 8 C.F.R. §1003.29. On the
merits, the court found that the 1J did
not abuse his discretion because sub-
stantial evidence supported the deci-
sion. The court stated that “[h]aving
found [petitioner] not to be credible,
the 1J was entitled to credit the evi-
dence that [petitioner] told his original
counsel. . . that he had retained new
counsel. . . and that [petitioner] did
delay in hiring an attorney, and the
delay was entirely of his own making.”
The court rejected petitioner’'s argu-
ment that because the IJ failed to
grant his prior counsel's motion to
withdraw until the hearing date, prior
counsel remained ethically bound to

prepare the asylum application for the
hearing. The court stated that peti-
tioner’'s prior attorney “bears no re-
sponsibility for [petitioner]’s failure to
retain a new attorney until a few days
before the hearing.” The court also
found that petitioner's due process
claim was precluded by its finding
that the 1J did not abuse his discre-
tion.

Contact: Robbin Blaya, OIL
® 20