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CERTIFICATEASTO PARTIES RULINGS. AND RELATED CASES

A. Parties, Intervenors,and Amici
1.  Digrict Court

Thefollowing isalist of parties, intervenors, and amici that appeared before
the district court.

Parties: Plaintiff, the United Statesof America; defendants, Philip Morris
USA Inc., Altria Group, Inc., R.J. Reynolds Tobacco Company, Brown &
Williamson Tobacco Corp.,' Lorillard Tobacco Company, British American
Tobacco (Investments) Ltd., The Council for Tobacco Research-U.SA., Inc., The
Tobacco Institute, Inc., and Liggett Group, Inc.

Intervenors. Tobacco-FreeKids Action Fund, American Cancer Society,
American Heart Association, American Lung Association, Americans for
Nonsmokers Rights, National African American Tobacco Prevention Network,
Elan Corporation, PLC, GlaxosmithklineConsumer Healthcare, L.P., Impax
L aboratories, Inc., Pfizer, Inc., Pharmacia Corporation, Smithkline Beecham Corp.

Amici: Citizens Commissionto Protect the Truth, Regentsof the

University of California, Tobacco Control Lega Consortium, Essential Action, .

" EffectiveJuly 30,2004, Brown & Williamson Tobacco Corporation's cigarette
and tobacco business was merged with R.J. Reynolds Tobacco Company.
Contemporaneously, Brown & Williamson Tobacco Corporation changed its name
to Brown & Williamson Holdings, Inc., and ceased manufacturing, researching,
selling, or marketing cigarettes.




City and County of San Francisco, Asian-Pacific Islander American Health Forum,
San Francisco African American Tobacco Free Project, Black Network in
Children's Emotional Health, Arkansas, Connecticut, Hawaii, |daho, lowa,
Kentucky, Louisiana, Maryland, Massachusetts, Nevada, New Jersey, New
Mexico, New Y ork, Ohio, Oklahoma, Oregon, Tennessee, Vermont, \Washington,
Wisconsin, Wyoming, District of Columbia.

2. Court of Appeals

Parties. Appellantslcrossappellees, Philip MorrisUSA Inc., Altria Group,
Inc., R.J. Reynolds Tobacco Company, Brown & Williamson Holdings, Inc.,
Lorillard Tobacco Company, British American Tobacco (Investments) Ltd., The
Council for Tobacco Research-U.S.A., Inc., and The Tobacco I nstitute, Inc.;
Appellee/cross appellant, United States of America;

I ntervenors: Tobacco-FreeKidsAction Fund, American Cancer Society,
American Heart Association, American Lung Association, Americansfor
Nonsmokers Rights, and National African American Tobacco Prevention
Network.

Amici Granted Leave: Chamber of Commerceof the United States of
America, Washington Legal Foundation, National Association of Manufacturers,

and National Association of ConvenienceStores.



B. RulingsUnder Review

Therulingsunder review include: the Judgment below, Final Opinion,
United States v. Philip Morrisnc., 449 F. Supp. 2d 1 (D.D.C. 2001), and Order #
1015 (*"Find Judgment and Remedial Order™), entered by Judge Kessler in this
action on August 17,2006, as altered or amended on September 8,2006 and by the
Memorandum Opinion and Order # 1021, entered in this action on September 20,
2006, and Memorandum Opinion and Order # 1028, entered in this action on
March 16,2007, United Statesv. PhilipMorris, 477 F. Supp. 2d 191 (D.D.C.
2007); the Memorandum Opinion and Order # 1028; and any and al antecedent
and ancillary orders, including any and al interlocutory judgments, decrees,
decisions, rulings, and opinionsthat merged into and became part of the Judgment,
that shaped the Judgment, that are related to the Judgment, and upon which the
Judgment is based.

C. Related Cases

The case under review was previously before this Court in the following
appeals and/or petitions:

. USA, et al. v. PhilipMorrisinc., et a.,
Court of Appeals Docket No. 01-5244

USA v. Philip Morrisinc., et d.,
Court of Appeals Docket No. 02-5201



USA v. British American Tobacco, et d.,
Court of AppealsDocket No. 04-5207

USA v. British American Tobacco, €t dl .,
Court of AppealsDocket No. 04-5208

USA v. PhilipMorrisUSA, et al .,
Court of AppeasDocket No. 04-5252

- USA v. PhilipMorrisUSA, et d.,
Court of Appeals Docket No. 04-5358

USA v. PhilipMorrisUSA, et d.,
Court of AppealsDocket No. 05-5129



CORPORATE DISCLOSURE STATEMENTS

Pursuant to Fed. R. App. P. 26.1(a), defendants-appel lantshereby make the
following disclosures:

Philip Morris USA Inc. isawholly owned subsidiary of Altria Group, Inc.
AltriaGroup, Inc., istheonly publicly held company that owns 10% or more of
Philip MorrisUSA Inc.’s stock.

Altria Group, Inc. isapublicly held company. No publicly held company
owns 10% or more of AltriaGroup, Inc.’s stock.

R.J. Reynolds Tobacco Company, a North Carolinacorporation, isthe
successor by merger to R.J. Reynolds Tobacco Company, a New Jersey
corporation. Theexisting R J. Reynolds Tobacco Company isawholly owned,
indirect subsidiary of ReynoldsAmerican Inc., a publicly held corporation. Brown
& Williamson Tobacco Corporation (now known as Brown & Williamson
Holdings, Inc.) holds morethan 10% of the stock of Reynolds American Inc.

Effective July 30,2004, a transaction was completed whereby R J. Reynolds
Tobacco Company became the successor in interest to Brown & Williamson
Tobacco Corporation's U.S. tobacco business. Effective August 2,2004, Brown &
Williamson Tobacco Corporation, a Delaware corporation, changed its nameto

Brown & Williamson Holdings, Inc. Brown & WilliamsonHoldings, Inc. isan
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indirect, wholly owned subsidiary of British American Tobacco, p.l.c., a publicly
traded corporation.

Lorillard Tobacco Company iswholly owned by Lorillard, Inc., whichis
wholly owned by Loews Corporation. Sharesof Loews Corporationare publicly
traded. Other subsidiariesof Loews Corporation that are not wholly owned by
L oews Corporation but have some publicly-held securitiesare CNA Financial
Corporation and Diamond OffshoreDrilling, Inc. In addition, Loews Corporation
indirectly owns100% of the genera partner of Boardwalk Pipeline Partners, LP,
whose subsidiaries, Boardwalk Pipelines, LP and Texas Gas Transmission, L.L.C,,
have issued publicly-owned bonds. Loews Corporation has also issued Carolina
Group stock, a publicly traded tracking stock.

BATCo disclosesthe following parent companiesand publicly held
companiesthat have a ten percent or greater ownership interest in BATCo:

o British American Tobaccop.l.c.,

J British American Tobacco (1998) Limited,

. B.A.T. Industriesp.l.c.,

o British-American Tobacco (Holdings) Limited.

The Council for Tobacco Research-U.S.A.,Inc. isanot-for-profit New Y ork

corporation that provided research funding to scientistsat universities, hospitals
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and other research ingtitutions. Appdlant CTR stopped funding researchin 1998.
It was dissolved under New Y ork law in November 1998, and sincethat time has
been windingup its affairs pursuant to a plan of dissolution that has been approved
by aNew Y ork Statecourt.

TheTobacco Ingtitute, Inc. isadissolved not-for-profit corporation under
New York law. Duringitsexistence, The Tobacco Institute, Inc. did not issue
stock and hed no parent corporation. In addition, sinceitsdissolution, The
Tobacco Ingtitute, Inc. has not issued stock and has had no parent corporation.

STATEMENT REGARDING ORAL ARGUMENT

Defendants-appellantsrespectfully request oral argument.
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JURISDICTIONAL STATEMENT

The district court had subject-matter jurisdiction under 28 U.S.C. §§ 1331,
1345, and 2201, over clams against al defendants except BATCo, seeBrief for
Defendant-A ppellant-Cross-A ppelleeBritish American Tobacco (Investments)
Limited. ThisCourt hasjurisdiction under 28 U.S.C. §§ 1291 and 1292(a) over
defendants timely filed appeals.

PERTINENT STATUTES

Excerptsfrom RICO, 18 U.S.C. §§ 1961, 1962, and 1964; the mail and wire
fraud statutes, 18 U.S.C. §§ 1341 and 1343; and the Labeling Act, 15 U.S.C.
§ 1334, areattached.

STATEMENT OF THE ISSUES

Defendants-appellantspresent four setsof issuesfor review. Thefirst set
raisesfour overarching lega issues:

1.  Whether thedistrict court erred by holding that, under the mail and
wirefraud statutes, a corporate defendant can have specific intent to defraud even
though no agent or employeeof the corporation had such intent.

2.  Whether thedistrict court erred by ignoring the plain language of
RICO in holding that associated-in-fact corporations may constitutean "' enterprise’

under 18 U.S.C. § 1961(4).



3. Whether thedistrict court erred by ruling that thereisa reasonable
likelihood that each defendant will commit future RICO violationsin light of,
among other things, legal restrictionsalready imposed by settlementswith the
States barring such conduct.

4, Whether the district court erred by imposing remedies without
specifically identifyingwhich alleged schemesor racketeering acts violated RICO.

The second set of issues challengesthe specific schemes aleged by the
government:

1. Whether thedistrict court erred by holding that defendants committed
fraud in using low tar descriptorsthat were authorized by the FTC and protected by
the First Amendment and in enjoining the use of low tar descriptorsin foreign
nations.

2. Whether thedistrict court erred by finding that statementsthat were
neither material nor intended to depriveanyoneof money or property could
constitute criminal mail or wire fraud.

3. Whetherthedistrict court erred by finding fraud and imposing
remedies relating to ETS and addiction wheredefendants' statements on those
Issues werelegitimateexpressions of opinion.

4.  Whether thedistrict court's application of the mail and wire fraud

statutes violated the First Amendment wherestatementswere designed either to
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petition government agencies or legidatorsfor relief or to present the industry's
views in ongoing public debates about tobacco.

Thethird set of issuesrelatesto the district court's application of RICO:

1.  Whether the district court erred by finding that defendantshad the
requisite purpose and structure to comprisea RICO enterprise and that defendants
conducted the affairs of an enterprisethrough the alleged predicate acts.

2.  Whether thedistrict court erred by finding that defendants violated 18
U.SC. § 1962(d) whereitsholdingthat defendantsviolated & 1962(c) must be
reversed.

Thefinal set of issuesrelatesto the district court's remedies:

1.  Whetherthedistrict court's order that defendantsissue “corrective
communications" exceedsthe court's jurisdictionunder 18 U.S.C. § 1964(a), and
violatesthe Labeling Act, the First Amendment, and due process and whether
other injunctive decrees viol ate due process.

2. Whether the district court's generalized injunctions against "'false
statements" and "' acts of racketeering™ are too vague to satisfy Federal Rule of
Civil Procedure65, the First Amendment, and due process.

3. Whether the district court erred in applyingitsinjunctionsto non-

party subsidiary corporations contrary to Federal Rule of Civil Procedure 65.



STATEMENTOFTHE CASE

A. TheFiling Of ThisLawsuit And Pre-Trial Proceedings

Thisaction isthe culmination of the federa government's decade-long
effortsto impose sweeping regulation on the tobacco industry. The fundamental
issueraised by thissuit iswhether, after repeatedly failing to achieveitsgods
through the regulatory and legidative processes, the government may exploit
RICO’s civil injunction provision, 18 U.SC. § 1964(a), to achievethrough
litigation what it failed to achieve politicaly.

Thislawsuit wasfiled the very day that the government closed acrimina
RICO investigation of the cigarette manufacturerswithout bringing chargesand
only after (1) the FDA sought unsuccessfully in 1996 to assert regulatory authority
over cigarettes, FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120 (2000),
and (2) Congressconsdered and rejected in 1998 detailed legidation that would
haveimposed many of the regulationsand restrictionssought by the FDA (and by
the government here).

Unableto achieveits regulatory goal s through proper channds, the
government filed thislawsuit, urging an unprecedented expanson of § 1964(a) to
convert RICO into a blunt instrument to impose sweeping regul atory requirements
upon alawful industry. The government allegesthat defendants -- virtualy the
entiredomestic cigaretteindustry -- engaged in afive-decades-longRICO
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" association-in-fact enterprise™ both to deceivethe public about (1) the health risks
of smoking, and (2) the nature of defendants' own marketing practices.
[DN_274_2} The government further allegesthat much of defendants
advertising, marketing, lobbying, and public relationsactivitiesover the past fifty
yearswere " predicateacts” of mail and wire fraud. [DN_274_82-89]. Under the
guise of "'preventingand restraining™ RICO violations pursuant to § 1964(a), the
government sought extensive remedies, designed both to fill perceived gapsin
legislation and regulation and to obtain disgorgement of ' profits™ in the amount of
$280 hillion. [DN_274_92]; [Op—13].

In United Statesv. Philip Morris Inc., 396 F.3d 1190, 1198 (D.C. Cir. 2005),
this Court held that § 1964(a) doesnot permit disgorgement and confers only
limited jurisdiction on the district court to order forward-looking remedies
designedto ' prevent and restrain® RUCO violations. This Court's decision thus
precluded any remediesin the absenceof findingsthat (1) defendantsviolated
RICO, (2) defendantswould likely violate RICO in the future, and (3) the remedy

would prevent or restrain thoselikely future RICO violations. Id.

? The government also originally sought damagesunder the Medical Care
Recovery Act, 42 U.SC. § 2651(a), and the Medicare Secondary Payer Act, 42
U.S.C. § 1395y(b)(2). [DN_274 49-73]. Thedistrict court dismissed those
claims. See United States v. Philip Morrisinc., 156 F. Supp. 2d 1, 7-8 (D.D.C.
2001); United Statesv. Philip Morrisine., 116 F. Supp. 2d 131,144-46 (D.D.C.
2000).



B. TheTrial
While defendants appeal on disgorgement was pending, the district court

proceeded to trial. Although § 1964(a) allowsonly forward-looking remediesto
address likely future violations, the government's evidence focused
overwhelmingly on conduct that occurred decadesago -- much of which concerned
people no longer employed by the companies(or even aive), trade organizations
that no longer exist, and scientificissuesthat defendants have not disputed for
years.

Wedo not attempt to summarizethe entire massivetrial record here, most of
whichisirrelevant to theissuesraised in thisappea. Specific facts are discussed
as needed throughout the brief. We briefly review below the government's
primary allegations.

The government argued that defendantsconstituted a RICO " association-in-
fact" enterprise, existing over the course of nearly half a century to operate
criminal racketeering schemes. The government aleged that defendants through
this enterprise engaged in seven schemesof fraud. The government elaborated on
each scheme in its opening statement:

° TheHedth Risksof Smoking and ETS. “[Dlefendants have

fraudulently denied that smoking and exposureto smoke causes cancer

and other seriousdiseasesin smokers and nonsmokersand have
fraudulently maintained that whether smoking or exposureto




secondhand smoke causes diseaseis an open question.™
[9/21/04 Tr._42].

) | ndependent Research. "' Defendantsfalsely stated that they would
sponsor independent disinterested researchinto the health effects of
smoking and communicate these resultsto the public.”

[9/21104-Tr -431.

o Addiction. “[D]efendants have fraudulently denied that smokingis
addictive and that nicotineisthe addictivedrug in cigarettesprimarily
responsiblefor that addiction." {9/21/04_Tr._43].

o Nicotine Manipulation. " Defendantshave fraudulently ... denied that
they manipulatenicotine.” [9/21/04_Tr._43].

o Low Tar Cigarettes. " Defendantshave fraudulently marketed filtered
and light or low tar cigarettesas |ess hazardousthan full flavored
cigarettes, despite having substantial evidencethat theselight
cigarettesare unlikely to beany lesshazardous." [9/21/04_Tr._44].

o Youth Marketing. " Defendants have marketed cigarettesto young
people, while fraudulently denying that they do.”" [9/21104—Tr._44].

Suppression of Information. "'[Dlefendants have suppressed evidence
of their misconduct to avoid disclosureof information that could
jeopardizetheir public relations positionsand litigation defenses.”
[9/21/04_Tr._45].

The government claimed that defendants conducted the enterprise over the
course of five decadesand identified 148 discrete Racketeering
Acts" -- individual mailingsor wiringsalleged to violate the fraud statutes.
[Op. _App.111); [DN_2697]; [DN_2698_1-2]. On theeveof trial, the government

sought to add 650 Racketeering Acts, but the district court regjected the addition as



untimely. [DN_2698]. Thegovernment's claim of "'racketeering activity,"
therefore, was limited to the original 148 dleged acts'

After thisCourt issued itsdisgorgernent decision during the tria, the district
court criticized this Court's opinion,4 but noted that this Court had delivered a
"body blow" to thegovernment's case. [DN_4906_2]. The court bifurcated the
presentation of evidenceredating to liability and remediesto providethe
govemment with roughly two additional monthsin the middleof trid to conférrﬁ
Its remedies scheme with the disgorgement decision. [DN_4906_5-6]. The court
also permitted the government to amend its expert reportson remedies.
[DN_4965].

After both sidespresented their liability-related evidence, the remedies
phaseof thetrial commenced on May 2,2005. Yet, it wasonly after thetrid
ended (including the remedies phase) that the government produced the"* find™ list

of remediesthat it was requesting. Defendants objected to the government's

3 Attached as Exhibit |, entitled “Disposition of Evidence Regarding Alleged
RICO Predicate Actsof Mail and Wire Fraud,” isachart that liststhe 148-alleged
RICO predicate acts.

* The court stated that it found itself “in the peculiar and extremely uncomfortable
position of interpreting the scope of an appellate decision which, in the words of
JudgeTatel’s dissent, ‘ignores controlling Supreme Court precedent, disregards
Congress's plain language, and createsa Circuit split -- all in deciding an issuenot
properly before[the gppellatecourt].' [DN_4906_4].



proposed remedieson avariety of grounds, includingthe lack of a hearing, and
submitted an offer of proof outlining the evidence they would have offered if the
government had disclosed those remedies beforethe close of evidence.
[DN_5657). However, the district court held no further hearing on the propriety or
feasibility of the government's belatedly requested remedies.

C. The Didrict Court's Judgment
Fifteen monthsafter thetrid ended, thedistrict court issued a 1,653-page

opinion ruling that defendants had violated 18 U.SC. § 1962(c) and (d). Thegreat
majority of the opinion addressed conduct from decadesago, and the decision
reproduced large sections of the government's proposed findings verbatim,
complete with the government's typographical errors.'  Indeed, over 80% of the
court's findings were simply copied from the government's proposed findings; in
the “enterprise™ section, 90% of the court's finding