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The types of contractual restrictions that implement a limited patent license are not foreign 
to property or contract law generally, are commonly used throughout consumer society, 
and are even more common in transactions among large commercial parties. Consider, for 
example, a typical lease for the rental of real or personal property containing a restriction 
against subleasing: Even the general view favoring the ability to assign and delegate rights 
and obligations in intangible assets like contracts fully respects the power of restrictive 
terms in an underlying contract governing whether or how such third-party rights in it can 
be created.  Consider the ways in which the risk profiles of a short term and long term 
tenant are different in a range of ways that can impact the price and other terms of a lease 
in a range of ways.  For example, a short term tenant may trigger higher transaction costs 
of preparing the apartment between tenants and higher risk that the apartment will sit un-
rented, as well as higher costs of negotiating multiple contracts for a longer term.  While at 
the same time a long term tenant may be more difficult to evict, more difficult to charge a 
higher rental price, or more likely to surreptitiously sublease.  Because courts recognize 
that the parties will be best able to determine which terms best meet their needs given 
their own particular situation, courts generally enforce these contracts on their own terms 
absent ordinary contract law defenses to formation (such as fraud, duress, mistake, 
unconscionability, etc.).   For similar reasons, courts generally do, and should, let parties to 
patent licenses strike whatever terms they select, including field of use and other 
restrictions.   
 

                                                        
11 Henry E. Smith, Intellectual Property as Property: Delineating Entitlements in Information, 116 YALE L.J. 1742 
(2007); F. Scott Kieff, On Coordinating Transactions in Information: A Response to Smith’s Delineating 
Entitlements in Information, 117 YALE L.J. POCKET PART 101 (2007), 
http://thepocketpart.org/2007/10/10/kieff.html  
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 Table 1: Possible Errors in the Antitrust Assessment of Business Practices 
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From simple legal and economic assumptions, Easterbrook provided a powerful 
framework to think about the optimal design of antitrust rules in the face of expected 
errors.   The assumptions were as follows: (1) both types of errors were inevitable in 
antitrust cases, because of the difficulty in distinguishing efficient, pro-competitive 
business conduct from anticompetitive behavior;18 (2) the social costs associated with 
Type I errors would generally be greater than the social costs of Type II errors because 
market forces offer at least some corrective with respect to Type II errors and none with 
regard to Type I errors, or as Easterbrook articulated it, “the economist’s system corrects 
monopoly more readily than it corrects judicial [Type II] errors;”19

 

 and (3) optimal 
antitrust rules will minimize the expected sum of error costs subject to the constraint that 
the rules be relatively simple and reasonably administrable. 

Immediately one can see the importance of the fundamental insight from the Limits of 
Antitrust that Type I errors are likely to be more costly than Type II errors because market 
forces place some constraints on the latter but not the former.  Indeed, this insight becomes 
more and not less important as our collective economic wisdom about a new business 
practice decreases—when, in other words, a challenged practice or setting is innovative.  
All things equal, the error-cost framework calls for a more interventionist antitrust rule 
when Type II error costs are higher, there are strong priors that the given practice is 
anticompetitive, and theory and evidence suggest a strong likelihood that the practice is 
anticompetitive.20

                                                        
18 There are really two separate points here.  The first is the inevitability of errors with decision by legal rule 
generally.  See Easterbrook, supra note 16, at 14-15 (reiterating that “one cannot have the savings of decision 
by rule without accepting the costs of mistakes.”).  The second point is that the likelihood of antitrust error 
depends crucially on the development of economic science to produce techniques and methods by which we 
can successfully identify conduct that harms consumers.  See also Frank H. Easterbrook, Workable Antitrust 
Policy, 84 MICH. L. REV. 1696 (1986). 

 

19 Easterbrook, supra note 16, at 15. 
20 Multiple academics review the existing theory and evidence on vertical restraints and single firm conduct 
more generally and uniformly conclude that the practices at issue are generally pro-competitive and that 
antitrust rules should "slant" towards requiring plaintiffs to demonstrate clear anticompetitive effect before 
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Justice Stevens’ opinion for the unanimous Court should be applauded for taking an 
important step towards aligning a perplexing and muddled tying jurisprudence with 
economic sense and empirical reality.  The opinion is an excellent example of how modern 
analysis at the intersection of intellectual property and antitrust has substituted away from 
formalistic presumptions of anticompetitive effect of business arrangements when patents 
are present toward a more rigorous and effects-based analysis incorporating the insights of 
economic theory and empirical evidence.  Indeed, the empirical reality is that the modern 
economy involves markets nearly universally characterized by product differentiation and 
competitive price discrimination. The link between these two points is clear: the patent 
right guarantees only the absence of perfect substitutes, and while this guarantee says 
nothing about monopoly power – the ability to control market prices – it is all that is 
required to price discriminate.  The opinion therefore goes a long way, but arguably not the 
entire distance,28

 

 to establish the proposition that price discrimination is a normal part of 
the competitive process in the modern economy. 

Even more important than the consumer benefits of overturning an anachronistic and 
economically perverse antitrust rule for business tying arrangements involving patents is 
that Independent Ink is consistent with a more general trend in modern Supreme Court 
antitrust jurisprudence toward doctrine that is sensitive to the social costs imposed by 
chilling the incentive to innovate and commercialize innovation, and not bound by 
simplistic and wrongheaded approaches to competition policy that would leap from the 
mere presence of patent rights to presumptions that business arrangements otherwise 
known to generate consumer benefits are presumptively harmful. 
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Thus, the modern antitrust view of the intersection of antitrust and intellectual property 
rules is that they “are actually complementary, as both are aimed at encouraging 
innovation, industry, and competition.”33  For example, former Federal Trade Commission 
Chairman Muris has explained that when “properly understood, IP law and antitrust law 
both seek to promote innovation and enhance consumer welfare.”34

 

  In light of this 
recognition of the complementary goals of antitrust and intellectual property to maximize 
dynamic efficiency and innovation, the primary challenge in this area is to design rules that 
foster competition and innovation and provide a backstop which prohibits clearly socially 
undesirable activity without deterring innovation. 

One powerful example of this approach has been in the shift in antitrust treatment of 
licensing from the aforementioned Nine No-No approach of prohibiting as per se illegal 
various licensing practices to the modern rule of reason approach.35  In addition to 
elimination of these per se restrictions, and the elimination of the market power 
presumption in patent tying cases, in the Supreme Court has also relaxed the per se 
prohibition against minimum resale price maintenance in favor of an effects-based, rule of 
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